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TITLE 142
DPROPCSED LEGISLATIVE RULE
ATTORNEY GENERAL
SERIES 18

Title: Proposed legislative rule pertaining to the
regulated business exemption under the West
Virginia Antitrust Act.

SUMMARY OF PROPOSED LEGISLATIVE RULE AND
STATEMENT OF CIRCUMSTANCES REQUIRING THE RULE

The Antitrust Division of the Office of the Attorney General
is promulgating a rule designed to exempt certain anti-competitive
relating to regulated businesses from an enforcement action brought
pursuant to the West Virginia Antitrust Act.

The rule is divided into two sections. The first section,
entitled "General," addresses the scope, authority, filing date,
effective date, construction, and severability of the rule. The

gecond section, entitied T"Exemption from the West Virginia
Antitrust Act for Regulated Businesses," sets forth and explains
the regulated business exemption as set forth in decisions of the
United States Supreme Court.

This rule is necessary to clarify the language of W. Va. Code
§ 47-18-5(b) (1978} and to identify the standard to be applled in
situations involving regulated businesses.

For mére ‘infdérmation, please contact Robert - William
Schulenberg III, Senior Assistant Attorney General, or Donna S.
Quesenberry, Assistant Attorney General, OQffice of the Attorney
General, Antitrust Division, 812 Quarrier Street, Fifth Floor,
Charlesten, West Virginia 23301.




TITLE 142

PROPOSED LEGISLATIVE RULE
ATTORNEY GENERAL
SERIES 18

Title: Propecsed legislative rule pertaining to the
regulated business exemption under the West Virginia
Antitrust Act.

§ 142-18-1. General.

1.1 Scope -~ This rule shall apply to any action
brought by the Attorney General under W. Va. Code §§ 47-18-1,
-23 (1878).

1.2 Authority - W. Va. Code § 47-18-20 (1978).
1.3 Filing Date -

1.4 Effective Date -

1.5 Purpose - The purpcse of this rule is to

implement, apply, interpret, and make specific the exemption
contained in W. Va. Code § 47-18-5 (1978) relating to
regulated bhusinesses.

1.6 Construction - This rule shall be interpreted
in conformity with the federal decisiconal law relating to
aexemptions under the federal antitrust laws.

1.7 Severability - If, for any reason, any section,
sentence, clause, phrase, or provision of this rule or the
applicaticon therecf to any person or circumstances is held
unconstitutional or invalid, such unconstitutionality or
invalidity shall not affect other . .sections, sentences,
clauses, phrases, or provisions or their application to any
other person ox circumstance, and to this end, each and every
section, sentence, clause, phrase, or provisicn of this rule
is hereby declared severable.

§ 1l42-18-2. Exemption from the West Virginia Antitrust Act

In applying the regulated Dbusiness exemption
specified in W. Va. Code § 47-18-5(b) (1978}, the courts shall
apply the doctrines set forth in the decisions of the United
States Supreme Court iIn Parker v. Brown, 317 U.8. 341 (1943);
Californie Retail Tiguor Dealers Asscociation w. Midcal
Aluminum, TInc., 445 U.S. 97 (1880); and Patrick v. Burget,
486 U.S. 94 (1988).




TITLE 142 ,
PROPOSED LEGISLATIVE RULE
ATTORNEY. GENERAL
SERIES 18

Titie: Proposed legislative rule pertalning to the
regulated business exemption under the West
Virginia Antitrust Act. :

REPQRT ON PUBLIC HEARING, PUBLIC COMMENT PERIOD
AND AMENDMENTS

The Public Comment Period with respect to the above-referenced
legislative rule expired at 5:00 p.m., August 7, 1990, and a Public
Hearing on the proposed rule was held on that date, all pursuant
to notice sent to the 0Qffice of the Secretary of State for
publication in the State Register on July 6, 1350.

One comment was received in favor of the proposed rule and no

ona attended the Hearing.

A transcript of the Public Hearing will be forwarded
immediately upon receipt from the court reporter.

The proposed rule was approved as amended pursuant to
recommendations from the Attorney General and members of his staff.
These recommendations for amendments were made for the purpose of
clarifying the meaning of the originally proposed rule. The
language of the original proposed rule was altered so that the
rule's language conform to controlling decisional law and comport

more directly with express legislative intent.
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Report on Public Hearing etec.
Proposed Legislative Rule, 142 C.S.R. Series 18

August 10, 1980
Page 2 -

For further information, please contact Robert William
Schulenberg, III, Senior Assistant Attorney General, or Donna S.
Quesenberry, Assistant Attorney General, Antitrust Division, 812
Quarrier Street, Fifth Floor, Charleston, West Virginia 25301.
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The above-entitled matter came on for hearing at

before:

DONNA GUESENBERRY, Hearing Officer

APPEARANCES: No appearances

N. JOAN THAXTON COURT REPORTERS, INC.
{304/988—-3970)
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HEARING OFFICER QUESENBERRY: On the record.
My nmame is Donna S. Quesenberry, Assistanmt Attorney General,
assigned to the Antitrust Division of the attorney General’s
Cffice.

Teday is August 7, 1990 and the time by my
watch is 8:50 a.m,

We are here today for a publi: hearing on the
Rttorney General’'s Proposaed Lesgislative Rule pertaining to
the exempticn of certain anti-competitive activity.

The public hearimg in this matter was
scheduled to begin at 8:30 a.m. twoday; however, there have
been no persons appearing in this matter.,

I would tike ito have attached to the comment
record the sign—in sheets, which for the purpose of this
rule, of course, are unexecuted, as well as a copy of the
letter dated July 27, 1990 to Attorney General Tompkins
containing favorable comments for this proposed legiglative
rule. The comments are from former Deputy Attorney General
of the Antitrust Division, Daniel N. Huck. The original has
been signed by Mr. Huck through Constance R. Tsokanis,

Assistant Attorney General.

N. JCAN THAXTGN COURT REFORTERS, INC.
(304/9868-3970Q)
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(WHEREURPON, the sign—-in

sheet was marked for identification as Rule

Making Exhibit No. 1 and was received in

evidence.)

(WHEREUPON, the letter

dated July 27, 1990 was marked for purposes

of identification as Rule Making Exhibit

No. 2 apd was received in evidence.)

In addition toc these favorable comments from
the Attorney General’'s staff, I would like to point ocut that
the notice for the public hearimg and comment pericd was
filed in a timely manner with the Office of the Secretary of
State on the &th day of July, 1990,

In addition to the copy of the proposed
legislative rule, Title 142, Series 18 and the Notice of
Public Hearinmg, a fiscal ﬂﬁte for the propaosed legislative
rule was also filed. We have not received any additional
written comments to the rule other than those comments that
have just been placed by the Division’'s staff.

I would also like to note for the record that
I am neot the criginal hearing officer assigned to this rule
making proceeding. The hearing was originally to be
conducted by Constance R. Tsokamis, Assistant Attorney
General. However, because of unforseen circumstances I was

called in as a substitute hearing officer for the purposes

N. JOAN THAXTON COURT REPORTERS, INC.
(304/988-3970)
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of this proceeding. To that extent I will now be
responsible for finally promulgating this rule and
delivering the appropriate number of copies of the rule
comments and other matters to the legislative rule making
committee and the Office of the Sesretary of State.

Those are all the comments I will make at
this time. We will hold the oral comment pericd cgen until
approximately 9:30 a.m. whereupon, if no cone attends, the
oral portion of the rule-making record will be closed,.

The written portiomn of the commenit period
will be closed at about 35:00 p.m. today to allow persons who
may have mailed comments or ctherwise communicated in
writing to successfully effectuate delivery of their
comments. We will hold the oral comment periocd open for
approximately another 35 minutes.

Sc, let’'s take a short recess.

{Whereupocn, a shori recess was taken.)

HEARING OFFICER QUESENBERRY: We ares back on
the record. I would note that there is still no one in
attendance at this public hearing. Therefore, it being 9:30
a.m., I declare the oral comment period for this proposed
rule closed and declare the written comment periocd for this
proposed rule to be closed as of 5:00 p.m. today,.pAugust 7,
1920,

Thank vyou.

N. JOAN THAXTON COURT REPORTERS, INC.
(304/988-3970)
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(WHEREUFON, at 2:30 a.m.

the hearing was adjourned.)

N. JOAN THAXTON COURT REPORTERS, INC.
(304/988-3970)
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REPORTER'S CERTIFICATE

HEARING DATE: Tuesday, August 7, 1990

LOCATION: Charleston, West Virginia

I hereby certify that the proceedings and evidence
herein are contained fully and accurately on the tapes and
notes reported by me at the hearing in ithe above snititled
matter befora DONNA QUESENBERRY, Assistant Attorney General,
Hearing Officer, aﬁd that this is a %true and correct

transcript of the case.

Date: August 10, 1990

@Zm/x

Qfficial Reco
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TITLE 142 - SERIES 18
EXEMPTION OF CERTAIN ANTI-COMPETITIVE ACTIVITY

Address Company
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STATE OF WEST VIRGINIA

OFFICE OF THE ATTORNEY GENERAL
CHARLESTON 2530%

ROGER W. TOMPKINS (304) 348-2021 CONSUMER HOTLINE
ATTORMNEY GENERAL - (200Q) 3563.8808

July 31, 1990

The Honorable Roger W. Tompkins
Attorney General cf the

State of West Virginia
Room E-26, State Capiteol
Charleston, West Virginia 25305

Re: Comments on the Proposed Legislative Rules Pertaining
to the Enforcement and Administration of the West
Virginia Antitrust Act, W. Va. Code §§ 47-18-1 through
=23, and as it mav from time to time be amended.

Dear Attorney General:

Please accept these comments for filing in suppeort of the
proposaed legislative rules, which this division has submitted to
the Secretary of State. These comments should not be construed as
limitations to the proposad rules.

West Virginia Code § 47-18-20 authorizes the Attorney General
to engage in rulemaking to aid in the enforcement or administration
of the West Virginia Antitrust Act. Any rule proposed by Attorney
General must be promulgated in accordance with the Administratilve
Procedures Act (APA). See W. Va. Code § 29A-3-1 (1986). Rules
‘promulgated through the required rulemaking procedure and done in

accordance with the APA have the force of law. See W. Va. Code §
29A-1-2(d)(1) (1986).

In the following comments, each rule will be <ctreated

separately. Each series and rule is and should ke considered
completely severable for the purposes of its adoption and
construction.

142 Proposed Legislative Rule 14 §§ i-3

Section 1 includes the general provisions involving scope,
authority, filing date, purpose and construction. It is prefatory
in nature, and does not regquire further comment. This is true of
each proposed rule to follow.
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. Roger W. Tompkins, Attorney General

July 31, 1890

Sections 2 and 3 address the gquestion of how the statute of
limitations will run with regard to continuing antitrust
violations. The rule states that in the instance of a contlnuing
antitrust viclation, a cause ¢f action shall be availlable for four
vears from the last date upon which the continuing violaticn tock
place. The rule also states that an antitrust violation which
continues for a perlod of more than four years shall be deemed a
present violation for the purpose of determining the date of
accrual of a cause of action.

Actions brought under the Clayton Act must be brought within
four years. Clayton Act, Section 4B, 15 U.S.C. § 15b (Law Co-op.
1985} Section 11 of the West Virginia Antitrust Act is analcgous
in that it addresses the limitation ¢f acticons.- The Wesi Virginia
Antitrust Act 1is demonstrably more flexible than its federal
counterpart with respect to limitations of actions, however, in
that it permits causes of action based upon a conspiracy to be
brought within four years of the discovery of such conspiracy.
I+t also carves cout a clear exception to the four-year rule in the
instance of a continuing wviolation.

The purpose of the proposed rule is to clarify the meaning
of the sentence which declares "{fjor the purposes of this section,
a cause of action for a continuing viclation is deemed to arise at
any time during the pericd of such violation." (Emphasis added.)
The proposed rule is a codification of the judicial interpretation
of the applicable accrual time for causes of action bassd on
continuing violations in analogous cases cutside the area of

l The state limitation of action statute, W. Va. Code §
47-18-11 (1986), reads:

Any action brought to enforce the provisions of this
article shall be barred unless commenced within four
years after the cause of action arose, or if the cause
of acticn is based upon a conspiracy in violation of this
article, within four years after the plaintiif
discovered, or by the exercise of reascnable diligence
should have discovered the facts relied upon for proof

of the conspiracy. For the purpose of this section, a
cause of acticon for a corntinuing viclation is deemed to
arise at any time durxing the pericd of such wviclation,

{Emphasis added.)
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Roger W. Tompkins, Attorney General
July 31, 18380

antitrust.? For example, under the West Virginia Human Rights Act,
W. Va. Code § 5-11-1(19) (1987 & Supp. 1989), the West Virginia
Supreme Court of Appeals has declared that, in an employment
discrimination case dealing with compensation disparity, a
continuing violation exists so that a vielation of the Human Rights
Act is deemed present for as long as the disparity existed and,
therefore, a complairnt based upon allegedly unlawful compensation
disparity over a period cf time is not barred even 1f filed within
the limitation period after the compensation disparity last
occurred. West Virginias Institute of Technology v. West Virginia

Human Rights Commission, W. Va. ; 383 S.E.2d 490 (1988); see
also West Virginia Human Rights Commigsion v. United Transportation

Union, Tocal 655, . W. Va. ; 280 S.E.2d 653 (1981).

The Legislature authorized a distinct treatment with respect
to limitation of actions for continuing viclations under the West
Virginla Antitrust Act. This proposed rule illuminates that
distinction in the context of ruling precedent in this State.

142 Provosed lLegislative Rule 14 4

This rule seeks to clarify the provisions of W. Va. Code §§
47-18-8 and -18-9 as they relate to the State's recovery of costs
in successful antitrust enforcement actions. A state 1is not
generally permitted to recover attorneys' fees unless that is
specifically allowed by statute. The West Virginia Antitrust Act
makes such a specific allowance. In pertinent part, W. Va. Code
§ 47-18-8, which allows the Attorney General to seek injunctive
relief necessary to restore and preserve competition, declares that
"[1]f a permanent injunctidn 1is issued at such proceedings,
reasonable costs of the action may be awarded the State, including
but not limited to expenses of iscovery and document
reproduction.”

The following section, W. Va. Code § 47-18-9 of the Antitrust
Act, allows any pérson whe is damaged in his business or property
by reason of a violation te recover "reasonable attorneys’' fees,
filing fees and reascnable costs of the action. Reascnable costs

2 As you know, there has been little judicial interpretation
of the West Virginia Antitrust Act, so we must look to "comparable"
federal law for guidance as to construction. See W. Va. Ccde §
47-18-16 (1986). Here, there is no "comparable" federal law. 1In
fact, this is an area where the state statute departs from the
federal law. In such instances, we must ascertain legislative
intent by examining precedent in other areas of law on analogous
points.
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Roger W. Tompkins, Attorney General
July 31, 19%9¢C

cf the action may include, but shall not be limited to the exrenses
of discovery and document reproduction.” The next paragraph of
this provision makes the State a person for the purposes of that
section. Therefore, both sections specifically permit the State
cost recovery in successful actions. Both sections are broad
provisions, which utilize a form of the phrase "includes but is not
limited to." It is a weli-settled point in West Virginiz and in
the federal system that phrases such as "includes, but is not
limited to" are construed as a phrases of enlargement which do not
limit statutory application toc the illustrations given in the
statute. Human Rights Commission w. Pauley, 212 S8.E.2d 77 at 80,
citing Pennsylvania Human Relations Commission v. AltoReste Park
Cemetery Assoc., 453 Pa. 124, 306 A.2d 881 (1973). See also FZC
v. Corporation Commission of the State of Oklahoma 362 F. Supp.
522 (D.C. Okla. 1973). The proposed rule illustrates the types of
costs that the Legislature viewed as recoverable when the State
expends precious resources to successfully enjein wvioclative
behavior. : - - :

142 Proposed Legislative Rule 15 § 2

This proposed rule gives the citations for the body of federal
antitrust law. This is necessary in the enforcement and
administration of the state laws in that it specifies the federal
law relevant to state antitrust enforcement and administration.

142 Proposed Legislative Rule 1858 § 3

This proposed rule clarifies the meaning of the term
"comparable," as used in W. Va. Code § 47-18~16. It illustrates
the principle recently anncunced by the Supreme Court in California
¥v. ARC America, _  U.S. __ , 109 S. Ct. 1661, 104 L. Ed. 2d 8§
{1989) that state antitrust provisions which are centrary to or
differ from federal antitrust provisions are not preempted by

federal law. In that case, Justice White, writing for the
majority, declared, "Congress intended the federal antitrust laws
to supplement, not displace, state antitrust remedies." Citing 21

Cong. Rec. 2457 (1890) (Remarks of Sen. Sherman); See alsc Cantor
v. Detroit Edison Co., 428 U.S. 579, 96 S. Ct. 3110, 49 L. E4. 2d
1141 (1976).

142 Propoged Legislative Rule 15 8§88 4.1 and 4.2

Sections 4.1 and 4.2 specify two types of anticompetitive
behavior which have been deemed unlawful in the federal system and
are viclative o©f the broad prohibitions of the West Virginia
Antitrust Act. The purpose of these proposed rules is to clarify
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Roger W. Tompkins, Attorney General
July 31, 19830

the Attorney General's position on this point based on a careful
reading of the applicable law.

Section 4.1 refers to "tie-in" agreements. Such agreements
condition the sale of one product or service upon the purchase of
another product or service. The ability to condition the sale of
one product upon the purchase of another necessarily implies a
markat power in the desired product and an attempt to leverage such
power in the less desired product's market. Such agreements have
been held unlawful under Section 1 of the Sherman Act, 15 U.S.C.
§ 1; Section 3 of the Clayton aAct, 15 U.S.C. § 14 (1982); and
Section 5 of the Federal Trade Commission Act, 15 U.S.C. § 45

a){l) (1982).

In Fortner Enterprises, Inc. v. United States Steel Corp., 394

U.S. 495 (1969), United States Steel tied favorable credit terms
for contractors te the purchase of prefab housing. The Court
declared that such arrangements, i1If proven, "gene*ally serve no
legitimate business purpose that cannot be achieved in some less
restrictive way." Id. at 503. In ZInternational Salt Co. v. United
States, 332 U.S. 392 (1%47), the lease of an innovative salt
processor was conditioned upon the purchase of a certain brand of
raw salt. Of that arrangement, the Supreme Court held, "it is
unreasonable per se to foreclose competitors from any subs_antlal
market. .at 386.

Since the time of these cases, tying has censistently been
regarded as an undesirable and illegal when i1t unreasonably
restricts free trade. See Capra, Inc. w. Ward Foods, Inc., 536
F.2d 39 (5th Cir. 1$76); Moore v. Jas. H. Matthews & Co., 550 F.2d
1207 (9th Cir. 1977); Siegel wv. Chicken Delight, Inc., 448 F.2d 41
(9th Cir. 1971), gert. den., 405 U.S. 955 (1l872). Even recently,
as the Supreme Court has been less willing to £find tying
arrangements unlawful per se, the Fourth Circuilt continues to
recognize the competitive damage such arrangements can do. In
Matrix Warehouse, Inc. v. Daimler-Benz Aktiengesellschraft, 828
F.2d 1033 (4th Cir. 1987), the court held that "gquality control"
was not a justification for tying the sale of repair parts to the
sale .of automobiles when the defendant had already issued
specifications for such parts.

Rule 4.2 specifies reciprocity as a pexr se violation of the
West Virginia Antitrust Act. Reciprocity typically occurs when one
party buys goods £from another only upon the condition that the
second party will buy goods from the first. Such agreements have
been held per se unlawful under Section 7 of the Clayton Act by the
Supreme Court. ida D¢ . 380 U.S., 592 (1965).
The Fifth Circuit shed llght upon the reason why reczprccal
arrangements and tying arrangements were similarly pernicious to
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Roger W. Tompkins, Attorney General
July 31, 1830

competition in Spartan Grain & Mill Co. v. Avers 581 F.2d 4195, 425
(5th Cir. 1978), cert. den., 444 U.S. 831 (1879):

The two labels [tying and reciprocity] refer to similar
phenomena. In each case, one side of a transaction has
special power in the market place. It uses this power
to feorce those with whom it deals to make concessions in
another market. In tying arrangements, a seller with
economic power forces the purchaser to purchase something
else teo cbtain the desired item. In reciprocal dealings,
a buyer with econcmic power forces a seller to buy
something from it to sell it goods. In both cases the
key is the extensilon of econcmic power from one market
into another market.

BEither type of arrangement is clearly undesirable from an antitrust
enforcement perspective. The Legislature signalled its awareness
of this by giving the Attorney General broad enforcement powers .and
by prohibiting in W. Va. Code § 47-18-3(a) ‘"every" contract in
restraint of trade. Given this prohibiticn, these proposed rules
are necessarily illustrative ocf the types o¢f activities
contemplated by the Act.

142 Promosed legislative Rule 16 § 2

In the 4instance of an antitrust inquiry based upon the
ttorney General's probable cause to believe that wrongdoing has
occurred, W. Va. Code § 47-18-7(a) permits the Attorney General to
"require production of . . . any matter which is relevant to the
investigation.” The West Virginia Supreme Court of Appeals has
declared that the word "any" when used in a statute means any. In
Thomas v. Firestone Tire and Rubber Co., W. Va.___, 266 5.E.2d
805 (1980), the Court stated:

We are impressed that the word ‘any’' represents a
fundamental and irreducible concept. It is a statue
wrought from the letters A, N and ¥; a menument to an
idea; an artistic rendering designed to signify a
meaningful unit of the English language. The Court is
led to the unavoidable conclusion that the word 'any’
when used in a statute should be construed to mean, in
a werd, any . . . .

Id. at 909. Given this clear judicial mandate concerning the
construction of the statutory language, the Attorney General would
argue that investigative interrogatories are both more desirable
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in that they minimize expenditure of resources on both sides® and
perfectly within the contemplation ¢f the statute. The purpose of
this rule, then, is to clarify the expressed legislative intent so
that an occasionally perceived loop-hole may be resolved in favor
of this practical and cost-effective means of investigation.

142 Proposed Tegislative Rule 17 § 2

Section 2 of Proposed Legislative Rule 17 addresses itself to
clarifying the prohibition articulated in W. Va. Code 47-18-7(d),
in which the Attorney General is prevented from making public the
name or identity of any person whose acts oxr conduct he has
investigated, but against whom no enforcement proceeding has been
brought under the article. Section 2 explicitly states what has
always been implicitly true: A court action for mandamus may be
brought against the Attorney General in order to ascertain such
information. This rule acknowledges that a court of competent
jurisdiction may balance, on a case by case basis, a targeted
party's right to privacy when no acticnable vioclation has been
found with the public right to access to and supervision of the
governing preocess.

142 Provosed Tegislative Rule 18 § 2

This proposed rule explicates state action immunity as the

Legislature has articulated it in W. Va. Code § 47-18-5(b). The
Legislature recognized the need for state action immunity under the
West Virginia Antitrust Act. State action immunity has been

discussed at length in the federal system. In order for a cocurse
of conduct to qualify for state action immunity, it must be
affirmativaly be shown that: (1) The state expressed a clearly
articulated and affirmative policy restricting competition; and

(2) the state actively supervised that policy restricting
ceompetition. California Retail Tigquor Dealers Association v.
Midcal Aluminum, Inc., 445 U.S. 97 (198Q). Satisfaction of both
the existence of the public policy and active supervision elements
must occur. If there is a failure in proof of either element, the

test fails and the conduct is not immunized. This proposed rule -

merely adopts this ruling standard as articulated in Midcal in
order to clarify the Legislature's intent in creating the
exemption.

3 when taken in lieu of depcositions, interrogatories are less
disruptive for the target of an investigation, since they would
allow the target of an investigation or its employees to answer
guestions under oath without forcing them to come to Charleston to
do s0. : :
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142 Prorvosed Rule 19 §8 2 and 3

These two sections simply express the means which the Attorney
General would employ to compel the compliance o©f any person
contemplated by W. Va. Cocde § 47-18-21 and the priority with which
such action or any action to compel would be heard by the court.
They have been proposed in order to articulate available redress
the Attorney General has access to in the instance that a
contemplated person should fall to cooperate.

Each of these rules is essential to the proper administratiocon
and enforcement of the West Virginia Antitrust Act. Therefore, I
submit these comments in favor of the proposed legislative rules.
Please feel free to contact me iIf you have any questions.

Sincerely,
Tanig] N Yk wedr
DANIEL N. HUCK

DEPUTY ATTORNEY GENERAL
ANTITRUST DIVISION ;
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Patrick v. Burger

trade in violation of section 1 of the Sherman  districs cgurt granting summary judgment in
Act. Therefore, we will affirm the order of the  favor of ail the defendants,

{767,897] Timothy A. Patrick v, William M. Burget et al.

U.S. Supreme Court, No. 86-1145, Dated May 16, 1688, On Writ of Certiorari to the U.S. Court
of Appeais, Ninth Circuit. o

Sherman Act

Stare~Action Immmunity—Acdve Supervision—Physician Pesr Review——Hospizal Staff
Privileges.—The state action docirine did not protect physicians’ hospital peer-review activities
fram antitrust challenges under Secs. 1 and 2 of the Sherman Act. The Supreme Court had
established a two.pronged test to determine whether anticompetitive conduct engaged in by privats
parties should be deemed state zction and shielded from (he antitrust laws: (1) the challengad
restraint must be one clearly articulated and affirmatively expressed as state policy, and {2) the
anticompetitive conduct must e actively supervised by the state itself. Absent a program of
supervision, there is no rezlistic assurance that z private party’s anticompetitive conduct promotes
state policy, rather than the party’s individual interests, The statutery scheme did not establish a
state grogram of active supervision over peer-review decisions. The state's Health Division, which
had supervisory powers over matters relating to the preservation of life and health, including the
licensing of hospitals and enforcement of health jaws, and {15 Beard of Medical Examiners, which
reguiated the licensing of physicians, had no power to review private peer-review decisions and
overturn a decisien that failed to be in accord with state policy. Judicial resiew of privilege-
termination decisions fell short of satisfving the aciive-supervision requirement and would be of a
limited nature. Peer review is immune from antitrust scrutiny oniy if the state effectively has made

PR

the conduct its own.
See 71000,

For petitioner: Barbee B, Lyon and Don H. Marmaduke, of Tonkon, Torp, Galen, Marmaduke
& Booth, Portland, Ore. For respondents: Thomas M. Triplett. of Schwabe, Wiillamson & Wyart,

Portland, Ore.
Reversing 1986-2 Trade Cases 57,209,

[Syilabus]

Petitioner, an Astoria, Oregon, surgeon,
declined an invitation by respondents to join
them as a partner in the Astoria Clinie, and
instead began zn independent practice in com-
petition with the Clinic. Thereafter, petitioner
experienced difficulties in his professional deal-
ings with Clinic pnysicians, culminating in
respondents’ nitiation of, and participation in,
peer-review proceedings Lo terminate peti-
tioner's privileges at Astoria’s only hospital (a
majority of whose staff members were empioy-
ees or parzners of the Clinic), on the ground that
his care of nnis patients was below the hospital's
standards. Petitioner [iled suit in federal Dis-
trict Court, alleging that respondents had vio-
lated $§1! and Z of the Sherman Act by
initiating and participating in the peer-review
proceedings in order to reduce competition from
petitioner rather than to improve patient care.
Ultimately, the court entered a judgment
against respondents, but the Court of Appeals

" reversed on the ground that respondents’ con-

duct was immune from antitrus: scrutiny under
the state-action doctrine of Parker v. Brown

167,897

[1940-1943 TraADE CasEs 736.250], 317 U3,
341, and its progeny, because Oregon has articu-
lated a palicy in faver of peer review and
aciively supervises the peer-review process.

Held: The state-action doctrine does not pro-
tect Oregon physicians {rom federai antitrust
Habiiity Ior iheir activities on hospital peer-
review comimittees. The ‘active supervisien”
prong of the test used to determine whether
private parties may claim state-aciion immu-
nity requires that state officials have and exer-
cize power to review such parties’ particuiar
anticompezitive acts and disapprove those that
fail w0 accord with state policy. This require-
ment is not satisfied here, since there has been
no showing thar the State Health Division, the
State Board of Medical Examiners, or the stats
judigiary reviews—or even could review—pri-
vate decisions regarding hospital priviieges to
determine whether such decisions comport with
state regulatory poiicy and to correct abuses.
The policy argument that effective peer review
is essencial to the provision of quality medical
care and that any threat of antitrust lability
will prevent physicians frem participating

1988, Commarce Clearing House, Inc.
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epenly and actively in peesr-review procesdings
essentiaily chailenges the wisdom of applying
the antitrust laws to the sphere of medical care,
and as such is property directed to Congress. Pp.
315

200 F.2d 1498, reversed.

MARSHALL, T., delivered the opirien for the
Court, in which all other Members joined, except
BLACKMUN, J., who took no part in the consider-
ation or decision of the cass.

Opinion

Justice MARSHALL deiivered the opinion of the
Court: The question presented in this case is
whether the state-action doctrine of Parker v.
Brown [1940-1943 TRADE Cases 7 36,230], 317
U.S. 341 (1943), protects physicians in the State
of Oregon from federal anti-trust lability for
their activities on hospital peer-review commit-
rees,

I

Astoria, Oregon, whers the events giving rise
1o this lawsuit took place, is a city of approx-
mately 10,000 people located in the northwest
corger of the State. The only Hospital in Astoria
is the Columbia Memorial Hospital (CMH).
Astoria also is the home of a private group-
medical practice called the Astoria Clinic. At ail
times reievant to this case, a majority of the
stzif members at the CMH were empiovess or
partners of the Astoria Clinic.

Prtitjoner Timothy Patrick is a gzenerzl and
vascular surgeon. He hecame an employee of the
Astoria Clinic and a member of the CMH's
medical staff in 1972, One vear later, the part-
ners of the Clinic, who are the respondents in
this case,} invited petitioner to become a part-
ner of the Clinic, Pstitioner declined this oifer
and instead began an independent practice in
competition with the surgical practice of the
Clinic, Perjtioner continued to serve on the med-
teal staff of the CMH.

After petitioner establisied his independent
Practice, the physicians associated with the
Astoria Clinic consistently refused to have pro-
fessional dealings with him. Pstitioner received
virtually no referrals from physicians at the

i, even though the Clinic at times did not
Bave 2 general surgeon on {ts stzff, Rather than
refer surgery patients to petitioner, Clinic doe-
tors referred them to surgeons located as far as
0 miles fram Astoria. In addition, Clinie physi-
cuans showed reiuctance to assist petitioner with

B o patients. Clinic doctors often declined to

give consultations, and Clinic surgeons refused
to provide back-up coverage for patients under
petitioner's care, At the same time, Clinic physi-
ciang repeatedly criticized petitioner for failing
to obtain outside consultations and adegquate
back-up coverage.

In 1979, respondent Gary Boelling, 2 partner
at the Clinic, complained to the execuytive com-
mittee of the CMH's medical staif about an
incident in which petitioner had left 2 patien: in
the care of a recentlv hired associate, who then
left the patient unattended. The executive com-
mittes decided to refer this complaint, along
with information about other cases handled by
petiticner, to the state Board of Medical Exam-
iners (BOME). Respondent Franklin Russell,
another partner at the Clinie, chaired the com-
mittee of the BOME that investigated these
tmatters, The members of the BOME committee
criticized petitioner’s medical practices to the
full BOME, which then issued a letter of repri-
mand that had been drafied by Russell. The
BOME retracted this letter in its entirsty after
petitioner sought judicial review of the BOME
procesdings.

Two years later, at the request of respondent
Richard Harris, a Clinic surgeon, the executive
committee of the CMH's medicai staif initiated
a review of petitioner’s hospital privileges. The
committes voted to recommend the termination
of petitioner's privileges on the ground that peti-
tioner's care of his patients was beiow the stan-
dards of the hogpital. Petitioner demanded a
hearing, as provided by hospital bylaws, and a
five-member ad hec comrmittes, chaired by
respondent Boelling, heard the charges and
defense. Petitioner requested that the members
of the committee testify as o their personal bias
against him, but they refused to accommodate
this request. Before the commitiee rendered its
decision, petiticner resigned irom the hospital
staff rather than risk termination.?

During the course of the hospital peer-teview
proceedings, petitioner filed this lawsuit in the
United States District Court for the District of
Oregen. Petitioner alleged that the partners of
the Astoria Clinic had viciated § § 1 and 2 of the
Sherman act, ¢h. 647, 26 Stat. 209, 15 U.S.C.
§ 81, 2, Specifically, petitioner contended that
the Clinic partners had initiated and partici-
pated in the hospital pesr.-review proceedings to
reduce competition from petitioner rather than
to improve patient care, Respondents denied
this assertion, and the District Court submitted
the dispute to the jury with instructions that it

! ; -
Pmuu_-m'r originally named ol of the partners of the
Aars Clinic as defendans, One partner, however, was
from the suit at the clote of petitioner’s case at

H
N'n" o bekm did net address any issues arising from
Lioner's decision Lo resign from the hospital staff prior 1o

Trade Regulation Repors

the ad hoc commitiee's determination, and respondents did
oot rzise this matter in their response to the petitiva for
certiorari. Accordingly, we do not address the signilicance, if
tny, of petitioner’s resignation.
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couid rule in favor of petitioner only if it found
that respondents’ conduct was the result of a
specific intent to injure or destroy competition.

The jury returmed a verdict against respon-
dents Russell, Boeiling, and Harris on the §1
claim and against all of the respondents on the
§2 claim. It awarded damages of $650,000 on
the two antitrust claims taken together. The
District Court, as required by law, ses 15 U.S.C.
§15(a), 38 Stat, 731, trebled the antitrust dam-
ages.

The Court of A.ppeals for the Ninth Circuit
reversed, See [1986-2 TRADE CAses 167 .299]
800 F.2d 1498 (1986). It found that thers was
substantiai evidence that respondents had acted
in bad faith in the peer-review procsﬁs3 The
court held, however, that even if respondents
had used the peer-review process to disadvan-
tage a competitor rather than to improve
patient care, their conduct in the pesr-review
proceedings was immune rom antitrust scru-
tiny. The court reascned that the peer-review
activities of physicians in Qregon fall within the
state action exempticn from antitrus: liabiiity
because Oregon has articulated a policy in favor
of peer review and activeiy supervisas the peer-
review process.* The court therefors reversed
the judgment of the Distriet Court as to peti-
tioner's antitrust claims.

We granted certiorari, 484 U.S. — {1987}, 10
decide whether the state action doctrine pro-
tects respendents’ Hospital pesr-raview activie
ties from antitrust challenge. ;We oW reverse.

ka4

In Parker v. Brown, 317 U.5. 341 (1943, this
Court considered whether the Sherman Act pro-
hibits anticompetitive actions of a State, Peti-
tjoner in that case was a raisin producar who
brought suit against the California Dirertor of
Agriculture to enjoin the enforcement of a mar.
keting plan adopted under the State’s Agricul-
tural Prorate Act. That statute restricted
compatizion among {ood producers in the State
in crder to stablize pricss and prevent econemic
waste. Relying on principies of federaiism and

state sovereignty, this Court refused to find in
the Sherman Ac¢t “an unexpressed purpose to
nullify a state’s control over its oificers and
agents.” Id., at 331, The Sherman Act, the
Court held, was not intended “i0 restrain state
action or official action directed by a state.”
Ibid.

Although Parker involved 2 suit against a
state official, the Court subsequenily recognized
that Parker’s lederaiism rationaie demanded
that the state action exemprticn also appiy in
certain suits againsi private parties. See, e.g.,
Sguthern Moceter Carriers Rate Cunference, Ine,
v, United States [1985-1 TRADE Cuses T 66,4851,
471 U.S. 48 (1985), If the Federal Governmeant
or a private litigant aiways could enforee the
Sherman Act against private parties, then a
State could not effzctively implement a program
resiTaining competition among them. The
Court, however, also sought to ensure that pri.
vate partes could claim staze action immunity
from Sherman Act liabiiitv oniy when their
anticompetitive acts were truly the product of
state regulation. We accordingly estabiished a
rigorous two-pronged lest to determine whether
anticcmpetitive conduct engaged (n by private
parties sheuld be deemed state action and thus
shielded from the antitrust laws. See California
Retai] Liquor Dealers Assn. v. Mideal Alumi.
num, Inc. {1980-1 TRADE CasEs 63,2011, 445
U.5. 67 (1980). Firsy, “ihe challenged restraint
must De ‘one cleariy articulated and aifirma-
tively expressed as state policy.’” Id., at 105,
quoting Laravette v. Louisiana Power & Light
Co. {1978-1 TrRADE Cases 761,5361, 433 U.S.
389, 410 (1978} (opinion of BRENNAN, J.). Sec-
ond, the anticompetitive conduet '“must be
‘actively supervised’ bv the State itseif.” Cali-
fornia Retail Liguor Dealers Assn. v. Midcal
Aluminum, Inc., supra, at 105, quoting Lafay-
ette v, Loufsiana Power & Light Co., supra, at
410 (opinion of BRENNaN, J.). Only if an
anticompetitive act of a private party meets
both of these requirements is it fairly attriputa-

tle to the State.

$Viewing the evidence in the light mest f2verable o
petitioner, as appropriate in Hght of the verdicts rendered
by the jury, the Court of Appeals characterized respondents’
conduct as “shabby, unprincipled aod unprofessional ™ 800
F2d.at 1306

*The Court of Appeais also determined that respoadent
Russeil's activities 15 2 member of the BOME likewise were
immune {rom antitrust Hability under the state-action doce
trine. As we read the petition for writ of certiorari in this
case, petitioner fas declined w0 challenge this halding of the
Court of Appeals, indeed, petitioner zsserts that this hold-
ing makes no dliierence 10 Dim because be suffered little or
no damage from the BOME proceedings or respondent Rus
sell’s paricipation therein. Because peiitioner has not
broughe this aspect of the Court of Appeals’ decision before
115, Wt eSXDTESS IO view 18 10 {15 corraciness,

167,997

5 The petition for certicrari aiso presentsd the question
whether, assuming that respondent Russeil's activities 23 a
member of the BOME constitute state action and thus
cannot directly form the Basis for antitrust liability, ew.
dence of these activities is admissfole inyofar as it indicates
the presence of a nonimmune conspiracy in which Russall
and vthers engaged. A citse reading of the opinion below,
however, reveals that the Court of Appeals did not addresy
this question, This Court usually will decline to cotisider
questions presented in 2 petiticn for certiorari that have aer
beenl considered by the [ower court. Ser ez, Yowakim v
Miller, 425 U8, 231, 234 (1976) {per curizm), We 2 no
reason to depart from this practice in the case at bar,
Actordingly, we take no pasition on Lhe evidentiary guestion
raised by petitioner,

©1988, Cammierce Clearing House, Ine.
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In this cass, we nesd not consider the “clear
articulation” prong of the Midca/ test, because
the “active supervision’ requirement is not sat-
{sfied. The active supervision requirement stems
from the recognition that “{wlhere a private
party is engaging in the anticompetitive activ-
ity, there is a real danger that he is acting to
further his own interests, rather than the gov-
ernmental interests of the Stace," Hallie v. Fau
Claire [1985-1 TRADE Casgs [ 66,484], 471 U.S,
34, 47 (1985); see id, at 45 ("A private party
... may be presumed to be acting primarily on
his or its own behalf"), The requirement is
designed to ensure that the state action doctrine
will shelter only the particuiar anticompetitive
acts of private parties that, in the judgment of
the State, actuaily further state regulatory poii-
cies, Id.. ar 346-47. To accomplish this purpess,
the active supervision requirement mandates
that the State exercise ultimaze control over the
challenged anticompetitive conduct. Cf, Sourh-
ern Motor Carriers Race Confarencs, Inc. v.
Unites Scaces, supra, at 51 (noting that state
public service commissions “have and exercise
ultirnate authority and centrol aver all intma-
state rates”), Parker v, Brown, supra, at 352
(siressing that a marketing plan oroposed by
raisin growers could not take effect uniless
approved by a state board), The mere presence
of some state invoivement or moniioring does
not suffice. See 324 Liguer Corp. v. Duify
[1986-2 TRADE CASES | 67,391], 479 U.8. = —,
a7 (1987 (holding that certain forms of state
scrutiny of a restraint established by a private
party did not constitute active supervision
because they did not “exer{t] any significant
control over™ the terms of the restraint). The
active supervision prong of the Midcal test
requires that stat2 officiais have and exercise
power to review particular anticompetitive acts
of private parties 2nd disapprove those that faii
to accord with state policy, Absent such a pro-
gram of supervision, there is ne realistic assur.
ance that a privale party's anticompetitive
conduct promotes state policy, rather than
merely the party's individual interests.

Respondents {n this case contend that the
State of Oregon actively supervises the pesr-
review procass through the state Health Divi-
sien, the BOME, and the state judieial system.
The Court of Appeals, in finding the active
supervision regquirement satisfied, also relied
primarily on the powers and responsibilities of
these state actors. Neither the Court of Appeals
nor respondents, however, have succeeded in
showing that any of these actors reviews—or
even could review-—private decisions regarding
hespital privileges to determine whether such

decisions comport with state regulatory policy
and to correc: abuses,

Oregon's Health Division has general supervi-
SOTY powers over ‘‘matters relating Lo the preser.
vation of life and heaith,” Qre. Rev. Stat.
§431.11(1) ¢1887), inciuding the licensing of
hospitals, see §441.025, and the enforcement of
neaith laws, ses §§431.120(1), 431.130,
431.155(1). Hospitais in Oregon are under a
starutory obligation ‘o establish peer.review
procedures and to review these procedurss on a
regular basis. See §441.083(e), (d}. The stace
Heaith Division, exercising its enforcement pow-
ers, may inidate judicial proceedings against
any hospital violating this law. See § §431.150,
431,153, In addition, the Heajth Division may
deny, suspend, or revoke 2 hospitai's license for
failure o comply with the statutory require-
ment. See §441.030(2). Oregon law specifies no
other wavs in which the Health Division may
supervise the pesr-review process.

This statutory scheme dees ncot estabiish a
state program of active supervision over peer-
review decisions. The Health Division's statu-
tory authoricy over peer review relates oniy toa
hospital's procedures;® that authority does not
encompass the actual decisions made by hespital
pesr-revisw committeas, The restraint chai-
lenged in this ¢ase (and in most cases of its kind)
consists not (n the procedures used to terminate
hospital privileges. but in the termination of
privileges itseif. The State does not actively
supervise this restraint unless a state official has
ang exercises uitimate autiority over private
privilege determinations. Qregon law does not
give the Health Division this authority: under
the statutory scheme, the Heaith Division has
no power 1o review private peer-review decisions
and gverturn a decision that fails to¢ accecord
with state poilcy. Thus, the activities of the
Health Division under Oregon law cannot sat-
isfy the active supervision requirsment of the
state aciion doctrine,

Similarly, the BOME does not engage in
active supervision over private peer-review deci-
sions. The principal function of the BOME is to
regulate the licensing of physicians in the State.
As respondents note, Oregon hospitals are
required by statute to zotify the BOME
promptly of a decision tc terminate or restrict
priviieges. See Ore. Rev. Stat. §441.820(1)
(1987). Neither this statutary provision nor any
other, however, indicates that the BOME has
the power to disapprove private privilege deci-
sions. The apparent purpose of the reporting
requirement is to give the BOME an oppertu-
nity to determine whether additional action on

¢ Indeed, the statutory scheme indicates that the Health
Division has only limited power aver sven a haspitai's peer-
review procedures. The statuls uthorizes the Health Diwvie
sion to force a hospital 1o comply with its obligation to

Trade Regulation Reports

establish and regularly review peer-review procsdures, but
the statute does not smpewer the Health Division to review
the quaiity of the procedures that the hespital adopts.
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its part, such as revocation of a phyvsician’s
license, is warranted.” Certainly, respondents
have not shown that the BOME in practice
reviews privilege decisions or that it ever has
asserted the authority to reverse them.

The only remaining aileged supervisory
autherity in ihis case i{s the state judiciary.
Respondents claim, and the Cuurt of Appeais
agreed, that Oregon's courts directly review
privilege-termination dacisions and that this
judiciai review constitutes active state supervi-
sion. This Court has not previcusly considered
whether siate courts, acting in their judicial
capacity, can adequately supervise private con-
duct for purposes of the state action dectrine.
All of qur prior cases concerning stats supervi-
sion over private parties have invoived adminis-
trative agencies, see s.g., Southern Motor
Carrjers Rate Conference, Inc. v. United States,
471 U.S. 48 (1983), or state supreme courts with
agency-like responsibilities over the organized
bar, see Bates v. State Bar of Arizona {1977-2
TRaDE Cases T61,573], 433 U.S. 350 (1677).
This case, however, does not require us 10 decide
the broad question whether judicial review of
privaze conduer ever can constitute active
supervision, because judicial review of privilege-
termination decisions in Oregon, if such review
exists at all, falls far short of satisiving the
active supervision requirement.

As an inidial matzer, it is not clear that QOre.
gon law ajfords any direet judicial review of
private pesr-review decisions. Oregon has no
statute expressly providing for judiciai review of
privilege terminations. Moregver, we are aware
of no case in which an Cregon court has heid
that judicial review of peer-review decisions s
avaiiable. The two cases that respondents have
cited certainly do not hold that a physician
whose privileges have been terminated by a
private tospital is entitled to judictal review, In
each of these cases, the Oregon Supreme Court
assumed, but expressly did not decide, that a
compiaining physician was entitied to the kind
of review he requested., Ses Straube v. Emanue!
Lutheran Charity Board, 287 Ore. 373, 383, 600
P2d 381, 386 (1979} ("We have assumed (but
not decided) for the purpose of this case that
plaintiif is entitled to ‘fair procedure’ as a com-
mon law right'"); Huifaker v, Bailev, 273 Ore.
273, 275, 340 P.2d 1398, 1399 {197%) (“In view
of our conclusion that petitioner cannot prevail
ever assuming the case is properiy before us, we

lind it unnecessary to decide these interesting

aquestions [of reviewability]. Therefore, we

assume, but do not decide, that the hospital’s

Jecisions are subject to review by mandamus
il

Moreover, the Oregon caurts have indicated
that even if they wers 10 provide judicial review
of hospital peer-review proceedings. the review
would Se of a very limited nature, The Oregon
Supreme Court, in its most recear decision
addressing this matter, stated that a court
“should [not] decide the merits of plaintiils
dismissal” and that “[iit would be unwise for a
court to do moere than to make sure that some
sort of reasonable procedure was afforded that
there was evidence from which it could be found
that plaintiif’s conduct posed a threat o patient
care.” Swraube v. Emanvel Lutheran Charity
Board, supra, at 384, 600 P.2d, at 386. This
kind of review would faii to satisiy the state
ac:ion doctrine’s requirement of active supervi-
sion. Under the standard suggested by the Ore-
gon Supreme Court, a state court would not
review the merits of a privilege termination
decision to determine whether it accorded with
state reguiatory policy. Such constricted review
does not convert, the action of a private party in
terminating a physician’s privileges into the
action of the State for purposes of the state
action doctrine.

Because we concjude that no state actor in
Cregon actively supervises nospital peer-review
decisions, we hoid that the state zction doctrine
does not protect the peer-review activities chal-
lenged in this case {rom application of the {ed-
eral antitrust laws. In so holding, we zre not
unmindful of the policy argument thar respon-
dents and their amici have advanced for reach-
ing the oppesite conclusion. They contend that
efiective peer review is essential 1o the provision
of quality medical care and that any threatr of
antitrust liability will prevent physicians from
participating openly and actively in pesr-review
preceedings. This argument, however, essen-
tially challenges the wisdom of applying the
antitrust laws to the sphere of medieal care, and
as such is properly directed 1o the [egislative
branch. To the extent :that Congress has
deciined to exempt medical peer review from the
reach of :he antitrust laws?® peer review is
immune from antitrust scrutiny only if the
State aifectively nas made this conduct its own.
The State of QOregon has not done so. Accord-

7The statuicry provision requiring hospitals Lo inform
the BOME of 2 decision 10 terminate privileges is oniy one
of severzi Statutory reporting requirements invelving the
BOME. Oregon [aw aiso provides that hespitals and lieen.
sees shall repurt medically incompetent conduct to the
BOME. See Ore. Rev Stav §677.4152) (1887, Further,
malpractice insurers must report ail medical malpractice
claims to the 3OME. See §743.770. All of these reporting
requirements appear designed 10 ensure that the BOME will
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earn of instances of substandard medical care 5o that it ean
decide whether official action is warranted,

3 Congress in fact insulated certmn medical peer.rmview
activities from antitrust lability in the Heajth Division
Care (Quality Improvement Act of 1988, 42 U.S.C.A.
§§11101.11152 {Supp. 1987), The Act, which was enacted
well aiter the events at issue in this case and is not ratrome.
uve, eseentially immunizes peer-ceview action from liability
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Pillar Corp. v, Enercon Industries Corp.

Justice BLACKMUN took no part in the consids

ingly, we revarse the judgment of the Court of _
sration or decision of this case.

Appeals.
It is so ardered.

[967,998] Pillar Corp. and Pillar Technologies, Inc. v. Enercon Industries Corp., and
Ahibrands Systers, GmbH,

U.S. District Court, Eastern Distrier of Wisconsin. Case Neo, 86-C-1116. Filed April 4, 1988.

Sherman Act and Wisconsin Anttrust Law

Private Suits—Counterclaims—Failure to Raise Federal Apttrust Claims in Prior
State Court Trade Secrers Litgation-—State Rules v. Federal Rules.—A corona ireatment
company’s ciaims against a competitor under the Sherman Act and Wisconsin antitrust law were
not barred because the claims should have been asserted as counterelaims in prior state court trade
secrets litigation. The Starze of Wisconsin did not have a compulsory counterclaim statute, and, even
if it had, at least the federal antitrust claims could not have besn brought in the state court action,
because such ¢laims lie within the exelusive jurisdiction of the federal courts. Mareover, since the
concerns and substantive policies of the federal antitrust statutes outweighed the procedurai
con¢erns of the federal compulsory counterciaim rule, the rule did not mandate that the company's
cizims be dismissed. : ’

See 79177,

Foreign Trade and Commerce—Extrarerritorial Applicaticn of Sherman Act—Com-
irty—Applicaticn of State Law-—Further Discovery.—Whether extraterritoriai application of
the Sherman Act against 2 West German company was gutweighed by principles of international
comity 50 as to favor dismissal of anuitrust claims couid not be decided on a motion to dismiss.
Dismissal of claims under Wisconsin anticrust law on the grounds that the state statute could pot
have extraterritorial application to a German corporation for acts done in Weast Germany also was
denied, Whether the court could exercise personal jurisdiction over the company could be resoived

only after further discovery, but not of the company’s attorneys.

See 7705, 1020.

For plaintiffy; Godirey & Xahn, §. C., by W. H. Levit, Jr., Milwaukee, Wis, For defendanzs:
Quarles & Brady, by Themas O. Kloehn, Milwaukes, Wis.

Decision and Order

STADTMUELLER, D.]J. [Ia full text excep: for
omisiions as /ndicated by asterisks]: Piilar Cor-
poration and Piilar Technologies, Inc. {collec-
tvely, “Pillar’) commenced this action against
Enercon Industriss Corporation (“Enercon™
and Ahlbrandt Svstems, GmbH (“Ahibrandt”)
on October 14, 1985, Enercon was served that
same day and Ahlbrandt was served on Nov-
ember 14, {986 in Germany. The action was
brought under the laws of the United States,
particuiariy the Sherman Aet, 15 US.C, §1 et
seq., the Lanham Act, 15 US.C, §1121 et seq,
and the Racketeer Influenced and Corrupt
Organizations Act (RICD), 18 US.C. §§1561
through 1968, The complaint also alleged vari-
ous pendent state ciaims. Subject matter juris-
. diction exists under the federal question statute,

28 US.C. §1321, and venue is allsged to ke

proper under 15 US.C. §15 and §22, 18 US.C.
§ 1965 and 28 U.S.C. § § 1391(b}c)(d).

Enercon filed a motion to dismiss pursyant to
Fed. R. Civ. P. 12(b)8) on November 3, 1586.
The grounds for this motien are more fully set
forth below, Ahlbrand: filed a motion ;o dismiss
on December 3, 1586. The grounds lor the
motion are also more fully set forth below. The
case was originaily assigned to Judge Thomas J.
Curran and was transferred to this branch of the
court on October 7, 1987 following my appeint-
ment to the federal bench. Ar the time of trans
fer both motions were fully briefed.

Also pending before me [s a patent action,
Enercon Industries Corp, v. Pillar Corp. and
Pillar Technologies, Inc., Civil Case No.
86-C-74{ filed by Enercon on July 18, 1985 (the
“patent action”). The patent action was crigi-
nailv assigned to Judge Reynolds and was trans-

(Footnote Continued)

if the 1ction was taken “in the ressonsble belief thas [it]
wax in (he {urtherance of quaiity health care” § 111120},
The Act expressly provides that it does not change ather
“immunities under law," §11115(2), including the state
actlen immunity, thus allowing States (o immunize pesr-
Eview action what does not meet the federal suandard In

Trade Regulation Reporss

enacting this messure, Congress clearly noted and
respondad 1o the concern that the possibility of aneitrust
lizbility will discourage effective peer maview, If physicians
believe that the Act provides insufficient immunity to
protect the peer-review process [ully, they must take thai

matter up with Congress,
767,998
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ROGER W. TOMPKINS (304) 348-2021 CONSUMER HOTLINE
(800) 368-8308

ATTORMEY GENERAL

STATE OF WEST VIRGINIA

OFFICE OF THE ATTORNEY GENERAL
CHARLESTON 2532085

August 10, 1990

The Honorable EKen Hechler
Secretary oi State

State Capitol

Suite 157-X

Charleston, West Virginia 25305

Dear Mr.

RE: Filing of agency approved proposed
legislative rule pertaining to the
regulated business exemption under
the West Virginia Antitrust Act:
Title 142, Series 18

Hechler:

By this letter I am informing you that I have filed the above
proposed legislative rule with the Legislative Rule—Naklng Review
Committee .as an agency approved ruWe. I am also filing at this

time:

(1)

(2)

a copy of the agency approved rule because of a change
in the language from the previously filed rule;

a copy of the notice of agency approval (and the
submission) to the Legislative Rule-Making Review
Committee;

a report on public hearing, pub1lc comment period and
amendments;: and .

a summary of proposed legislative rule and statement of
circumstances regquiring the rule.

"all items received at the public hearing is forthcoming.




Secretary of State
august 10, 1890
Page 2 .

Please -feel free to contact Rob Schulenberg or Donna
Quesenberry of my staff at 348-0246 i1f you have any guestions.

W. TOMPKINS '
ATTORNEY GENERAL

RWS /rm
Enclosures




