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TITLE 142
LEGISLATIVE RULE
ATTORNEY GENERAL

SERIES 13
HEALTH SPAS

§ 142-13-1. General.

1.1 Scope - This legislative rule defines
certain deceptive acts or practices and sets forth certain
requirements for sellers and providers of consumer services
by health spas in West Virginia, its counties, and all
political subdivisions.

1.2 Authority - W, Va, Code § 46A-7=-102(1) (e)
and Code § 46A-6-103.

1.3 ¥Filing Date =~

1.4 Effective Date -

1.5 Repeal of Former Rule - Not applicable.

1.6 Penalties - Except as cotherwise indicated, a

violation ©f this rule constitutes a viclation of the West
Virginia Censumer Credit and Protecticn Act, W. Va. Code §
46A-6-104 and any person violating the provisions of this
rule or the provisions of the West Virginia Consumer Credit
and Protection Act shall be subliect to a civil penalty in
the amount of Five Thousand Deollars for each transaction or
occurrence of a repeated and willful viclation.

1.7 Construction - This rule shall be liberally
construed to effectuate the purposes of the West Virginia
Consumer Credit and Protection Act, W. Va. Code 46A~1~101 et
seqg.

1.8 Severability - If, for any reason, any sec-
tion, subsection, sentence, clause, phrase, or provision of
this rule or the application therecf to any person or cir-
cumstance is held unconstitutional or invalid, such uncon-
stitutionality or invalidity shall not affect other sections,
subsections, sentences, clauses, phrases, or provisions or
its application to any other person or circumstance, and to
this end each andé every section, subsection, sentence, cliause,
phrase, or provision of this rule is hereby declared severable.
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§ 142-13-2

§ 142-13-2. Definitions.

2.1 "Business day" means all days except legal
federal or state holidays and Sundays.

2.2 "Contract" means an oral or written agreement
by which one beccmes a member of a health spa.

2.3 "Department" means the cffice of the attorney
general of West Virginia.

2.4  "Facilities™ means eguipment, physical
structures, improvements to leasehold premises, and c¢ther
tangible property, real, personal, or mixed, used by a2 health
spa at each location to conduct it business including, but
not limited to, saunas, whirlpool bhaths, gymnasiums, running
tracks, swimming pocls, shower areas, racguetball courts,
martial arts eguipment, and exercise egquipment.

2.5 "Health spa" means a business primarily
involved in the sale of memberships that provides the members
instruction in a program of physical exercise or provides
the members use o¢f the facilities of the health spa for a
program of physical exercise regardless of whether or not
the business has wet areas, such as a pool, whirlpcol, or
steam room. The term dces not include an organization that
is tax exempt under 26 U.S.C. 501 et seq., or a private club
cwned and operated by its members.

2.6 "~ "Member" means a natural person entitled to
the benefits of membership in a health spa.

2.7 "Membership” means the status under a contract
between an individual and a health spa that entitles the
individual to the use of services of facilities cof the health
spa.

2.8 "Person" means an individual, c¢crporation,
association, organization, partnership, business trust, trust,
estate, and any other legal entity.

2.9 "Purchaser" means a person who purchases a
health spa membership.

Page 2
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2.10 "Seller" means a person who owns or operates
a health spa or who cffers for sale the right to use the
facilities or the services of the health spa.

2.11 "Services" means programs, plans, guidance,
or instruction that a health spa provides for its members,
inciuding diet planning, éxercise instruction, exercise
programs, and instructional classes..

§ 142-13-3. Suretv Bond.

Except as hereinafter provided, each health
spa registering to do business in this state shall post a
surety bond in the amount of fifty thousand dollars, or the
equivalent in cash or marketakble securities, with the
attorney general, The type ¢f bond shall be designated by
the attorney general., No surety bond shall be accepted for
filing unless it is with a surety company authorized to do
business in this state. The surety may cancel the bond at
any time upcn given thirty dayvs' prior written nctice to the
attorney general. Any person who is damaged by any
viclation ¢f this rule, any provision of the West Virginia
Consumer Credit and Protection Act, or by the seller's
breach ¢of the contract for sale or any obligation arising
therefrom, may bring an action against the bond to recover
damages suffered and any other amounts allowable by law.
The attorney general, in any action brought under this rule
or any other applicable provisions cf law, may likewise
proceed against the bond. 1In no event shall the aggregate
liability of the surety for all claims exceed the amount of
the surety bond.

A health spa need not post a surety bond cr
other indicator of financial security under this section if
it charges an application fee, initiation fee, or other ini=-
tial charge no higher than twenty-five dollars, and either
{a) limits its sale of long-term contracts to no longer than
three {(3) months, or (b) agrees to require advance payment
of no more than cone-third of the £full purchase price of con-
tracts longer than three (3) months and accepts monthly
payments for the balance of the contract period spread out
equally over the rest of the contract perioed.
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A health spa is reguilred to send the
attorney general's consumer protection division a letter
thirty (30) days prior to opening indicating how it pilans to
comply with the coptions offered under this section.

§ 142-13-4. - Contract requirements.

4.1 The health spa must deliver a fully
completed copy of a contract to a purchaser before the
contract is signed. The contract constitutes the entire
agreement between the seller and the purchaser. The
.contract must be in writing and must be signed by the
purchaser. If the health spa is not open at the time the
contract is entered, the contract must clearly state the
proposed opening date of the health spa. At the time of
delivery the health spa must give the purchaser a written
receipt for any payment made by the purchaser under the
contract.

4.2 No health spa contract can ke sold for a
periocd of time greater than two years.

4.3 A ceoniract may not require or entail the
execution of a note or series of notes by the purchaser that
when separately negotiated will cut off as to third parties
a claim or defense that the purchaser may have against the
seller.

4,4 Bach contract shall state in at least
l0-point boldfaced type:

4.4.1 "NOTICE TO PURCHASER: DO NOT SIGN THIS
CONTRACT UNTIL YQU READ IT OR IF IT CONTAINS BLANK SPACES."

4,4,2 "IF YOU DECIDE YOU DO NOT WISH TO REMAIN A
MEMBER OF THIS HEALTH SPA, YOU MAY CANCEL THIS CONTRACT BY
MAILING TO THE HEALTH SPA BY MIDNIGHT OF THE THIRD BUSINESS
DAY AFTER THE DAY YOU SIGN THIS CONTRACT A NOTICE STATING
YOUR DESIRE TO CANCEL THIS CONTRACT. THE WRITTEN NOTICE
MUST BE MAILED BY CERTIFIED MAIL TO THE FOLLOWING ADDRESS:

(Address of the health spa home office.)”
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4.4.3 "IF THE HEALTH SPA GOES OUT OF BUSINESS AND
DOES NOT PROVIDE COMPARABLE FACILITIES WITHIN TEN MILES OF
THE FACILITY IN WHICH YOU ARE ENROLLED QR IF THE HEALTH 8Pa
MCVES MORE THAN TEN MILES TROM THE FACILITY IN WHICH YOU ARE
ENRCLLED, YOU MAY CANCEL THIS CONTRACT BY MAILING A NOTICE
TO THE HEALTH SPA STATING YOUR DESIRE TQO CANCEL THIS CONTRACT,
ACCCOMPANIED BY PROOF OF PAYMENT ON THE CONTRACT. THE
WRITTEN NOTICE MUST BE MAILED BY CERTIFIED MAIL TO THE
FOLLOWING ADDRESS:

(Address of the health spa home office.)"

4.4.4 "IF YOU DIE OR BECOME TOTALLY AND PERMANENTLY
DISABLED AFTER THE DATE THIS CONTRACT TARES EFFECT, YOU OR
YOUR ESTATE MAY CANCEL THIS CONTRACT AND RECEIVE A PARTIAL
REFUND OF YOUR UNUSED MEMEERSHIP FEE BY MAILING A NOTICE TO
THE HEALTH SPA STATING YOUR DESIRE TQO CANCEL THIS CONTRACT.
THE HEALTH SPA MAY REQUIRE PROOF OF DISABILITY QR DEATH,

THE WRITTEN NOTICE MUST BE MAILED BY CERTIFIED MAIL TC THE
FOLLOWING ADDRESS.

(Address of the health spa home office.)"

§ 142-12-5, Cancellation of contracts.

5.1 2 member may cancel a contract before the
fourth business day after the date on which the contract is
executed by notifying the health spa of the cancellation in
writing. Written notification is considered given 1f the
notification is mailed to the home office of the health spa
and postmarked not later than midnight of the third business
day after execution of the contract. The health spa shall
refund all money paid to the purchaser exercising the right
to cancel within seven days of the cancellation.

5.2 A member may cancel a contract on written
notice by mail to the home office of the health spa if the
health spa goes out of business and fails to provide
comparable facilities within ten miles or moves its
facilities more than ten miles frem the location in which
the member is enrolled. A member may cancel a contract in
the same manner 1f the health spa falls to provide adver-
tised services. If a contract is cancelled under this
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subsecticn, the member is liable for an amount egual to the
value of services received and facilities used under the
contract up to the date ¢f the cancellation, and if the
member has paid money under the contract in excess of that
amount the health spa shall promptly refund to the member
the excess within twenty days of the cancellation.

5.3 A purchaser of a membership cxr the legal
representative of a purchaser may cancel a contract if the
member dies or becomes totally and permanently disabled
af¥fer the date on which the contract takes effect. The
purchaser remains liable for an amount egual tc the value cf
services received and facilities used by the member under
the contract up to the day on which the death occurred or
the disability was incurred. The health spa shall make a
pre rata refund of funds paid under the contract in an amcunt
based on the time remaining in the centract term up to a
maximum of 50 percent c¢f the total contract amount. The
health spa may require a purchaser or the purchaser's estate
to provide reascnable procof of total and permanent disability
or death.

§ 142-13-6. Pre~cpening sale of contracts.

Health spas who solicit and sell memberships
prior to fully opening for business and providing all
promised services and facilities may not use membership fees
collected to build facilities or obtaining eguipment. Monies
collected for memberships prior to opening and providing all
promised services and facilities must be placed in an escrow
account with an insured financial institution and may not be
used by the health spa for operational expenses until it
opens and provides promised services and facilities.

§ 142-13-7. Unfair or deceptive acts or practices.

It shall be an unfair or deceptive act or
practice for a health spa to:

7.1 Offer special sales or discounts unless such
special sales or discounts are made in writing and are made
available to all prospective members who have not previously
been members of the health spa.
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7.2 Make any misrepresentation to current
members, prospective members or purchasers of membership
contracts regarding:

7.2.1 Qualification of staff;

7.2.2 Availability, guelity, or extent of
facilities cr services;

7.2.3 KEesults obtained through exercise, dieting,
. or weight control programs;

7.2.4 Membership rights; or

7.2.5 The period that a special cffer or discount
will be available.

7.2.6 Advertise that it is bonded by the state.

7.3 Fail to register to do business in this
state. e - - .

7.4 Fail to either post a surety bond as
required by section 3 of this rule or comply with the
provisions of section 3 which allows a health spa an
alternative to posting a bond.

7.5 Fail to notify the attorney general's
consumer protection division of the option the health spa
chooses under section 3 of this rule.

7.6 Fail to deposit funds reguired to be
escrowed under section six of this rule.

7.7 Withdraw funds deposited in an escrow
account pursuant to section six of this rule before the
health spa opens for business and provides all promised
services to consumers who have purchased memberships.
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§ 142-13-8. Violation cof the rule; enforcement.
8.1 Any violaticn of the provisions of this rule

is an unfair cr deceptive act or practice within the meaning
of W. Va, Code § 46A-6-104. Any right, remedy or power set
forth in this Chapter 46A may be used tc enforce the
provisions of this rule.

8.2 The rights, cbligations, and remedies
provided in this rule shall ke in addition to any other
rights, obligations, or remedies provided for by law or in
equity.

8.3 The department may reguest, and the courts
or administrater tribunals shall be empowered to order, any
writs, orders, or other relief as may be necessary for the
enforcement of the provisions of this rule, including, but
not limited to, injunctive relief, restitution, civil penalties,
costs, fees, expenses of investigation, affirmative disclosure,
advertising or mailings.
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TITLE 142
WEST VIRGINIA LEGISLATIVE RULE
ATTORNEY GENERAL

SERIES 13
HEALTH SPAS

SUMMARY OF PRCPOSED LEGISLATIVE RULE

The Cecnsumer Protection Division of the Office of the
Attorney General is proposing the rule in order to define
certain deceptive acts or practices and set forth certain
reguirements for sellers and providers of consumer services by

health spas in West Virginia.

The rule is divided into eight secticns. The first
section fulfills the regquirements imposed by the Secretary of
State and addresses construction, scope, and severability cof

the rule.

Section two 0of the proposed rule provides for definitions.
Section three requires the health spa to obtain a surety bond
or, in the alternative, for the health spa to exempt itself
from posting a.bond by choosing one of two options relating to

the maximum length ©of contract offered or method of payment.

Section four defines the contract requirements which must
be provided to the purchaser by the health spa. It limits
health spa contracts to a maximum of two years and receives
specific disclosures to consumers regarding cancellation and
refund rights. Section five further defines the procedure for
cancellation of said contracts and provision of refunds under

section four.




Section six prohibits a health spa from using membership
fees collected prior to opening for business for capital
contruction or acguisition. Rather, it requires such pre-
opening income to be placed in an escrow account not to be
used until the facility opens for business and provides all

promised services.

Section seven defines the unfair or deceptive acts or
practices. Section eight of the rule describes conduct which
constitutes repeated and willful conduct for possible impb-

.

sition of civil penalties under the Act.

For further information, please contact Robert J.
Lamont, Deputy Attorney General and Director of the Consumer
Protection Division, Office of the Attorney General, 812

Quarrier Street, Sixth Floor, Charleston, West Virginia 25301.
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TITLE 142
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SERIES 13
HEALTH SPAS

STATEMENT OF CIRCUMSTANCES REQUIRING THE RULE

This Rule is necessitated by the number and variety of
unfair and deceptive acts and practices by persons and firms
in the health spa industry. These problems have been called
to the‘attention of the Attorney General's Consumer
Protection Division by the numerous complaints filed by
consumers in recent years. In the past two years, the
Consumer Protection Division has received 1,031 complaints
regarding 25 health spas in various parts of the State.
Several of these spas have gone out of business after
becoming insolvent thereby leaving consumers who prepaid

memberships stranded and unable to obtain refunds.

Litigation efforts in this area have been successful in
obtaining injunctive relief, but have had mixed results in
obtaining restitution to consumers or civil penalties. The
rule is designed to either minimize consumer liability in
the event of insolvency or assure that the consumer's claim
will be protected in the event of insolvency through bonding

and escrowing of pre-copening sales income.




REPORT ON PUBLIC HEARING
AND
PUBLIC COMMENT PERIOD

August 14, 198%




TITLE 142

WEST VIRGINIA LEGISLATIVE RULE

ATTORNEY GENERAL

SERIES 13
HEALTH SPAS

REPCORT ON PUBLIC HEARING AND PUBLIC COMMENT PERIOD

The Public Comment Period with respect to the above-

. referenced legislative rule expired on August 11, 1989, and a

Public Hearing on the proposed rule was held on that date,

all pursuant to notice sent to the Secretary of State's

Office for publication in the State Register on July 12,

1989.

The following individuals attended the Public Hearing

conducted by Deputy Attorney General Robert J. Lamont:

Dana A. Bee

&
Jack L. Burnette
*
Glenn Cox
*
Joe Dearth

*
Farron Doss

*
Kathy Hoover

Mary Jeffrey

*
Chuck Rnowles

Representative,

Representative,
Representative,
Representative,

Representative,
Nautilus

FPitness World

Fitness World
Fitness World
Nautilus

New Horizons

Director, Consumer Services,
Qffice of the Attorney General

Representative, Fitness World

Representative, Tug Valley

Nautilus




*

Sam Manos ' ' Representativé, Fitness World
Pat Mike Representative, Cosmopolitan
%
Domenick Posten Representative, The Spa Fitness
Center
*
Kim Rider ) Consumer Representative, Office
of the Attorney General
*
Robert Schulenberg Senior Assistant Attorney General,
QOffice of the Attorney General
*
Robert E. White Representative, Nautilus
) *
Ray Wiley Representative, Greenbrier Health
Club

(NOTE: The asterisks dencote those speaking at the Public
Hearing.)
Comments received were generally favorable toward the
proposed rule with the exception of the surety bond require-
ment. Several individuals expressed a concern about the

effect such a requirement would have on existing businesses.

Other comments received stressed the importance of
regulating use of monies received during pre-opening sales
and the perceived unfairness of not applying the rules to

non-profit institutions.

A transcript of the Public Hearing proceedings and

copies of all written comments received are attached hereto.

For further information, please contact Robert J. Lamont,

Deputy Attorney General, Director of the Consumer Protection

Division, Office of the Attorney General, 812 Quarrier Street,

1&S Building, Sixth Floor, Charleston, West Virginia 25301.




Route 1, Box 418-8
St. Albans, WV 25177
August 2, 1989

Charles G, Brown, Attorney General
State of West Virginia

Office of the Attorney General
Charieston, WY 25305

Dear Mr., Brown:

In response to your letter of July 26, 1989, I would Tike very much
to see legislative rules passed to regulate health spas. The only experience
I have had with such a club was Living Well in Spring Hill. I was told when
[ joined that the instructors would be trained at Brigham Young College and
would be experiences in health related fields. Later I saw an advertisement
in the local newspaper for instructors for Living Welil and it stated "no
experience necassary.” [ also had trouble getting my membership card and
therfore never really got to utilize the facility. With the help of you
offce I was able, after many months and much hassle, to obtain a refund
for both mine and my daughter's membership.

I strongiy feel that we need this rule passed to protect the unsus-
pecting public from being scld a "bi1l of good".

Thank you for all your help in clearing up my situation for me and
good luck with the passage of your Tegislation.

Sincerely yours,
§(' Qs ;}S%g D
Wilma J. Lewis

RECEIVED
AUG 2 1989

ATTY GEN. OFFICE




SRECEIVELD
AUB 041389

C.P.D.

State of West VYirginia August 2, 1989
Qffice of the Attorney General
Charileston, W.Va 25305

Dear Attorney General Brown:

In response to your letter dated July 26, 1989 concerning a proposad
Tegislative rule to curb abuses by the health spa industry. Please let me
reiterate again my dissatisfaction with The Living Well Health Spa located in
So Chas. I personally had to contact an attorney to discourage the threats
made by collection agencies and phone calls to my place of employment.

I notified the Living Well establishment and returned their membership
card and stated why I was voiding my membership; of course they felt my
reasons were unacceptable. I discussed by letter to them the high-pressured
sells pitch I received, when I went down, supposedly to collect 3 free weeks I
had won, which I never received., The facility was over-crowded, they had
obvisously sold more memberships than the facility could accommodate.

I have nothing but 11 feeling towards this estabiishment for all the
angish they put me through and I certainly hope that my complaint will keep
others from going through this kind of treatment.

[ am also sorry it will not be convenient for me to attend the hearing

scheduled. I hope by sending this letter I will be kept informed of the
status of the hearings. If I can be of further service please let me know.

Yourgi

Mrs., O.A, Terrell
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¢ The Spa Fitness Center «

119 Tolley Street
Bridgeport, West Virginia 26330

(304) 842-6904
Domenick D. Poster's ‘QECE!VED
e ieie 163 AUS 11 1969

Legislative Rule

Attorney General C p D
L ] » L ]

Series 13
Health Spa

In reference to the above mentioned legislative rule filed with the
Secretary of State, we offer in the order of its presentation the
following comments, insights, questions, and/or suggestions: .

S142-13=1. GENERAL

1.6 Penalties. In comsulting with Jimmy Johnson, President
of the Associlation of Physical Fitness Centers, who has dealt extensively
throughout the United States with these issues, the amount of Five Thousand
Deollars was high in comparison to other states.

Also, how will the unfair acts or practices be policed?
We feel someone who understands the health spa business and/or somecne
elected by the health spas should be included in the "policing’ of the
spas. Representatives from health spas and a consumer protection
representative could form a "policing'" group to shop and investigate
potential problem spas.

5142-13-2. DEFINITIONS

2,5 "Spa" in its original meaning meant wet area or the
use of baths such as whirlpool, swimming pool, steam, etc. Does this then
limit those "gyms" which do not offer such a wet area? We feel all gyms
with or without theses spa areas be included. .

5142-13-3, SURETY BOND

Has anyone investigated the ability to acquire and the cost
of such bonding? For example, in the state of New York, according to
Jimmy Johnson, spas cannot obtain a bond and the state is unable to enforce
them. Most clubs rumn on a small profit margin. Such extra cost could
make survival aven more riskv,

<

===l
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¢ The Spa Fitness Center «

119 Tolley Street
Bridgeport, West Virginia 26330
(304) 842-6904

Poster's Response to Title 142 Legislative Rule
S142-13-3. SURETY BOND cont.

Why $50,000 bond? Especially why a2 $50,000 bond on a club with a2
good track record?

Presales on a faciiity which has not officially opened could set
aside an escrow account in lieu of bonding.

Most people pay on monthly basis. No need for bonding., In fact,
the up-front expense of signing up a new member, paying consultants for
evaluating and designing programs, and administrative costs are extremely
high. For example, a 5200 one vear membership will actually cost the club
at least $75 just to begin the programming. The cost in initial months
of servicing a member is far greater than the final months of the membership.
Actually clubs often lose money on members because of early exit, but paying
on pro rata basis.

85142-13-4. CONTRACT REQUIREMENTS

4.2 . I feel we need long term contracts in order to be able
to build first-class facilities and to budget the operations of such
facilities over a long period of time. Long term contracts enable us to
acquire and keep qualified staff throughout the vear and offer them security
for years to come. Long term contracts alsc enable us to offer lower
monthly rate contracts to the consumer which enables more people to be able
to afford a membership.

4lso, please be aware there is a difference between lifetime
memberships and renewal memberships and these two types of memberships are
often confused.

S142-13-5. CANCELLATICN OF CONTRACTS

5.1 Seven days to refund all money to the purchaser exer-
cising the right to cancel may be difficult depending on cash disbursement
operation. It should at least state business days and possibly more realisti
would be the twenty days as in 5.2 or no less than twe weeks.

In summary, most unfair practices that really hurt the consumer seem to
already be covered by existing laws. Perhaps the most effective and least
expensive way to approach these problems would be to have club operators
elect thelr own governing body to investigate offenses reported tec your
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Comments on the Proposed Legislative Rule
Health Spas L
W. Va. Code 46A-6-103 & 46A-7-102(1)(e) LLEINVED
AUG 11 1689

C.P.D.

My name is Rathy Hoover and I am the Director of Consumer
Services in the Consumer Protection Division in the Attorney

Generals office. -

Our office has received a multitude of complaints from
dissatisifed consumers regarding the sale ¢of memberships and
services by health spas. 0Our experience in dealing with

complaints has led us to recognize the need for this rule.

During the past seven months alone our division has resceived
and acted upon 126 complaints against health spas and fitness
centers. In the 1988 reporting vear we received 905 complaints
giving a total of 1,031 complaints filed against health spas and
fitness centers since December 1, 1887. These complaints were
filed against 25 heélthispés operating in the State of West
Virginia; 5 of which have gone out of business. This action
affected 779 known consumers, leaving a debt of approximately

$138,348.79.

We attempt to resolve complaints through mediation. The




owners ©r managers of the health spas are advised of these
complaints and encouraged to resclve them. Some are resclved
successfully, however others are not. When a consumer remains
unsatisfied or when mediation is inappropriate, we advise
consumers ©of other alternatives avéilable in resclving their

complaints.

Currently the Consumer Protection Division has little
leverage in negotiating the resclution of complaints filed
against health spas. Allegations such as written promises not
honored, inadequate or improper rights of cancellation given in
door-to-door sales and where consuﬁers become permanently or
totally disabled are easily resolved successfully. Complaints

that are difficult to resolve through mediation include:

(1) Verbal Promises not hcnored -
a. the consumer can cancel a membership at any time with a
full refund;
b. the facilities will include specialized equipment and
services:-

¢. the availability of classes.

{2) Misrepresentation in advertised services -
a. generally health spas have advertised services such

as aerchic classes, Monday through Friday, every hour on




the hour when often times there are not enough members
to attend all classes and the schedule is drastically
reduced;

b. name brand eguipment is often used in advertising
which is a false statement or many exerciss machines are
not in working order;

¢. misleading qualifications of staff including certified
trained instructors and diet or weight loss specialist

on staff during business hours.

(3} High pressured sales -

a. consumers are told that they are offered a once in a
lifetime deal which will not be offered tomorrow;

b. if the consumer cannot make a quick decision, in many
instances they are asked to write a post-dated check
tc be held by the health spa representative until a
decision is made. In fact the check is sent
through the health spas central office and cashed before
the third business day and without the consumers

consent. After this date it is too late to cancel.

{4) Misrepresentation of the lengith of memberships-
a. a large percentage of complaints filed against one
certain health spa concerned free memberships which

were later converted to lifetime memberships.




Pricr to the facility opening, representatives gave

away free 1 - 3 months memberships. It specifially
stated on the contracts that the free memberships

would not begin until the facility was complete.

Before the 3 month free membership expired, consumers
were sold 1 to 2 year memberships at approximately
$150.00 each. Before these memberships expired they
were ccnverted to life-time membership for an additional
cost of $460.00 each. In fact the free memberships were
never in effect because the facilitiy was not completed
The fitness center closed 1ts doors resulting in
complaints and leaving consumers to repay thousands of

dollars.

Our office has investigated a total of 6 health spas
operating in West Virginia in the past five years. This
subsequently led to lawsuilts filed against 3 facilities. Cne of
the most blatant unfair & deceptive practices alleged use of
high pressured sales tactics through special offers and
discounts to induce consumers in purchasing "free" memberships
which were converted to lifetime membersghips as I described
earlier. The spa waé never ccmpleted nor opsened and no
alternative facility was available and memberships could not be
transferred. The owners have filed perscnal bankruptcy, with no

real hope for consumers t¢ recover their losseas. Currently our
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office is receiving complaints to assess the losses. To date we
have received 172 consumer complaints againgt that company

alleging losses totaling $55,598.79.

The purpose of this rule is to stop deceptive acts and
practices in the marketplace by health spas and to ensure
protaection for consumers. If a health spa operating in our
state posts a surety bond in the amount of $5C,000, this will
afford consumers the opportunity to recover monies if the
business becomes insolvent. Also, the ruls sets forth contract
requirements and cancellation of such contracts. If these
regquirements are developed and implemented it would be a step
toward easing consumer frustration, halting deceptive practices

and enhancing the ecconomy as a result.
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investigative work
To give a brief history of mysseli T gra‘fuated from Marshal?
University in 1984 with a Zach=lor's Dzgree in Criminal Justice

am curiently working on my master's Eégrée in the same Tield.
In fact, I have ccomploted all the reguirsd coursse work and only
need to takse the comprenonsive examination,

I have keen contacting cther states which have rsgulatisnos
conrering this subljecit. 0Of the 5S¢ states ard Washington, D.C.,

approximatelv 27 have som= type of ragulation., I ceontactad 27

state agenciss and of i£he 27 approximatzly 24 have laws cr

_);

reagulations while 2 of the 24 have pending lsgislation (P2, MI).

'3

{2 ¢f the 27 have no regulation.)
GCFf the 27 states 21 actually have some type of "honding®
situation, What I mean is they <either have a bo Cr an escrow

acceun%t, a certificate of deposit, a certificate of security, or
some other form of financial security such as a Cuaranteed Trust
as utilized by CT. Two (2) of the stotas, TH and HI, havs
~enealed thelr bond. Hawaii cpted e limit the amount cf advance

money a s3pa could collect. For axample: If they sell a 1 yr.

membership, all menies may be collested up front., If they s2l1l a
2 vr. centract, conlv 20% can be collsctad up front and ths rest
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over the lifstime of the centract. A
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Anproximately 7 states haves & slidling szaln hased 2ither eon
memparzhio or the amount cf liarilitw the s$pa owess. The scalzss
maparglly range Trom §5,070 to FI2O0,07°0,

It sheald be neoted that Yew Jersev currcently has a nend but
izglislation has bagn introduced ta have it rep=alsc. 2 senator

Aporoximately 4 of the states I spoke with reguire a bond or
an mscrow acccunt for spas which are planned or currently uander
constructlen.

I raceived a studv Srom the State of Tennessee which lists

avery state and whether they require a bond cor other tvpe of

enterad

48]

Financial security. 7T weculd like a cepy of this to b

Cf the 27 states agencies I spoke with, %fhe madjority

strongly recommended somz ferm of financial sscuritv be placed

with the state to protect their citizens. Most stated iZ a2 nhond
nad b2en repealad, 2s Iin the ~ase of €3 & TV, it was due to the

act the bond wasn't high enough to make full refunds to its

~

citizens. 1In fact, T spoke with TN ané they indicated the reason

-y

or repealing the bond was due to the inadeguatcy of the hond

Al
¢

{wasn't sncugh).

following is a list cf recommendaticns:

3
0

1) 3 boné or T0 te postaed wiith the state in the amount cf
$57,7¢C7 and thes "bond" be regquired Zor esach facility
location., I also suggest the hond be reguired for as
long as the facility exists and up to 12 months after a
facility <¢leos=ss to ensure consumers are not taken
advantage of. The bond should be placed in the State's

rt ot
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For any planned crx uﬂfor censtructlicen facilisy, I
raceommend that all monies obtained through ore-opaning
sales bhe placed in ar =ascrovw acccunt un*il the Tacility
if ocpen and fully o”cgatlora (in fact 14 cf the 37
gka+t2s with Tagislaticn reqﬁﬁrc AN &sSCrew AacCcount or 2
hanc,)

That an examption clause re included to reducs any
hzreshin which might result fus to the bend, What I
propcse is this: -For any facility wnhich collects up to
2 menths fduss on 2 ncontract he ex~ompt. However, 1if
this exemotion is included, I stronalv recommend an
initiaticon fae limit ke set aft 2107 per contract. Tor
examnle, 19 the spa sells 2 2 vr. contract, it can only
mellect S10¢ plus 2 meontns duss. 2t th2 end of the 3
months, it can only colliect the next 2 menths Adues and
59 an untll the contract =x¥pires,

My next recommendation is fthat at least cne employee of
s0a must bhe cartified in 7TPR zntd he on the premises

the so0a must he cartified

at a#ll times while .tha facility is cpen for public
uscage. - ; ) -

I =zcree with the recommendation that a limit of a 2 yr.
contract be scld., However, I pelieve language should
he entored which states 2 Facility wmay only sell one
contract ner p=2rscon and a sscond gontract <an not he
gold te that individual until his first contract
zkpires.

I strengly recommend that no facility, sxisting or
otnerwlise, be grandfathered.

r
by

If a facility is under construttion and = contract
gives a specific opening date, the contract can bLe
cancelled and all money refunfed the facilifty
doesn't open within 3 meonths of =he spacified data.
the contract doesn't specify a fate, the faciliity mus
open within 12 months of the date the contract was
entered into or a member may cancel with a full refund.

(=
™

The definition of a health spa nea2ds a better
Aefinition., For example, do=s this include karats
scheools, dance schoeols, svyvmnestic schools, =tc. What
about raceguethall and tennis clubs?
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PROCEEDINGS
MR. LAMONT: Good morning, ladies and
gentlemen. My name is Robert Lamont. I am the Deputy
Attorney General and Director of the Consumer
Protection Division.

The purpose of this hearing today is to
i take public comment on the proposed Legislative Rule
Series 13 of the Attorney General's Office, regarding
Health Spas.

The purpose of this rule is to protect
consumers against abuses that we have discovered. 1In
the course of the last few years, we have received
numercus complaints from individuals regarding health
spas.

We believe it is necessary for us to
tfke some sort of regulatory action. We have had
1};£gation.in the past that has had mixed success and
we are interested in public comments on this, at this

time, in light of the public's response to the proposed

rules.




i
\\ If anyone has listed z desire to make 2
|
f

public statement, I would like for them to come forward

Nnow.
May I have the list, please?
First of all, dces anybody have any
written statements to submit at this time?

Okay, Ms. Hoover, do ycu have a written

MS. HOOVER: Do you want me to just submit

|
|
|
|
|
|
\
i statement? Okay, we will make that part of the record.
|
‘ it?

{ MR. LAMONT: I will just take that.

{ Jack Burnett, does not wish to --

MR. BURNETT: Not at this time, I don't.

MR. LAMONT: Okay. Glen Cox?

MR. COX: Yes.

MR. LAMONT: Okay. Mr. Cox,

MR. COX: My name 1s Glen Cox, owner of

Fitness World in Huntington.
H The proposal locks pretty gecod as far
J

as protecting the consumer. The only problem with it




is the surety bond, whether it becomes existing or
a gym is geing to open up as a new business.

I think, as far as the amount of bond
goes, because I am a smaller club, versus a club that
might €0 a half a miilion, to whereas, I might do a
hundred thousand, I think they need to regulate that
on the money stipulation on the bond.

I don't think it is fair for me to put
up 50,000, when a guy is deing 10 times the amount of
money to only put up 50,000 also.

MR. LAMONT: What would you suggest in the
place of the proposal?

MR. COX: Well, I just think they need to --

if they are geoing to make us do that, I think that they

are just going to have to figure out a difference in
fal;ar value on the amount of money that the gym is

doing at the time.

Will $50,000 cover a c¢lub that is doing

a half million dollars a year? It would sure cover

mine, somecne doing around 75 to 100,000,




Se, I don't really think it is going to
protect the consumer on a bigger club.
MR. RKNQWLES: Are there any proposals here?
MR. LAMONT: These are the proposed rules
right here {indicating).
Does anvbody else want one?
MR, ENOWLES: One of the problems with the
bbnding -
MR. LAMONT: Excuse me, sir., What is your
name? For the receord, what is your name?

MR. ENOWLES: Rnowles.

1
I

MR. LAMONT: EKnowles? Mr. Knowles

MR. KNOWLES: Yes, I am on there.

MR. LAMONT: You are on the list? Okay, K-N-
O-W-L-E-S.

Any other comments, Mr. Cox?

MR. COX: I think it will do it on that. I
just think that the bond is not right, because you arse
not protecting the person on a bigger club.

MR. LAMONT: So, ycu are suggesting that if




the ¢lub has a larger membership, it would have a
larger bond?

MR, COX: Sure, because $530,000 would not
protect the guy who has, say, 500 members, whereas, I
might have 100 or 150.

MR, LAMONT: What i1s the average cost of your
membership per year?

MR. COX: My menmbership is $189 a year.

MR. LAMONT: 1887? Thank you for your
comments. Do you have any cthers?

MR. COX: No.

MR. LAMONT: The next person on the list is
Sam Mancs.

MR. MANOS: I am Sam Manos. I am part cwner
in Fitness World of Barboursville.

The problem I see is, for instance, we
had a ¢lub in Milton, The guy had been there six
months to a year. He just opened it up and all of a
sudden he just shuts down.

I think that is the problem right now,




whereas, Fitness World, we have been there for eight
years or ten years. We have been established and not
one time has it went out of business.

I think the problem is that we get too
many people coming into the business that do not know
what they are doing and that is what is giving us a bad
name.

I think just starting out if the guy
is, you know, Joe Blow, whoever he is, all of a sudden
he wants to start the club, he goes and gets a little
building and puts a club in and then in six months to a
yvear he is out of business.

I think that is where the problem lies
and that is where some ¥ind of ground rules should be
set on that., Whereas, if like us, we have been in
ba#iness for eight years; we know what we are doing.

I don't see us having t¢o have a bond on us, because we
haven't went out of business yet.
MR. LAMONT: Have you had a chance to read

the propcsed rules?




MR. MANOS: I have glanced through it, ves,
MR. LAMONT: Any other comments?
MR. MANQCS: No, that is all.
MR. LAMONT: Thank you.
Robert E. White, from Nautilus. Mr.
White, do yvyou want to just have a seat up front and

make yourself comfcortable?

MR. WEITE: Sure. I have several comments.

One is, the bonding mechanism is going to force clubs
-« @ lot of clubs do not have $50,000 in collateral
and they don't understand that when to obtain this
bond, you are going to have to have §50,000 to put in
the bank to get a C.D.

Bonding companies are not going
to bond these people, unless they have the cash or a
larger amount in collateral, because banks do not take
~- unless you have actual cash, they are going to
require 70 to 75,000 in collateral to obtain the bond.

Second, it hinders clubs because they

are going to be forced to -- they are competing against




YMCAs and YWCAs and all of these community centers that
are set up that are supposed to be providing charitable
services in the community that are really competing
against health clubs these days.

It is adding an extra cest to the
health clubs, an extra thousand dollars, two thousand
dollars a vyear.

i1f you do it on a pro rata scale, which
I think is fair if you are going to do it, it is going
to be considerable for some of the ¢lubs. You know, if
you do a half million dollars, you are going to look
at a 10,000 bond.

You look at a YMCA doing a half million
dollars and they don't have to come up with the $10,000
bond.

I think by eliminating the non-profits
out of it, it is just making it harder on health clubs
to compete.

I think, as a general rule, you would

probably see a half dozen -- I mean, a dozen to




probably 20 clubs just shut down if the bond went into
effect. They do not have the $50,000 to put up.

As far as from a consumer standpoint,
there are being more 0of them shoved out into the cold
than there has ever been, because people would just get
out of the business.

Now, I think if you want to regulate
the future of the business, I think that is goecd. &s
far as new clubs opening; preventing pre-sales into the
business; and doing scme of the scams that have taken
place; I think that it is necessary for regulation. I
just don't think the regulation, ags it is written at
this point, is going to be good legislation, for the
¢consumer, or the club owner.

MR. LAMONT: When you say "regulate pre-
sglea,“ what do you have in mind?

MR. WHITE: You know, I spoke with you once
before. I came in when I found out about the ruling.

A lot of the bonding in Virginia and

Maryland and so forth, if you do any type of pre-sales,
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you have to escrow your money, and then, if you do not
honeor all of your verbal commitments, then your money
does not come out of escrow.

For example, somebody might start
selling memberships three months before the ¢club ever
opens its doors and that happens a lot of the time with
your larger facilities coming in.

They use the money to open their
facilities and then they do not come through with
everything they promised., They will promise racket
ball and then racket ball does not go in, but it hurts
the existing facilities who are trying to compete.

I think, you know, a regulation as far
as some type of pre-sales or the term of the
membership. There are a 1ot of people selling lifetime
memberships.

I have never known a ¢club that has ever
sold a lifetime membership that was in business five
vears after they started and we sell to over ;OO clubs,

being a Nautilus distributor.




There are some practices out there that
are not good, but some of those are addressed in the
proposed rule, but I think the bonding is bad. That is
! my main concern, is just the bond itself,

MR. LAMONT: Of course, the purpose of the
bond requirement is because we have had a lot of
experience with c¢lubs who have sold long~-term
meﬁberships and thereby taking a considerable sum of
money from individual consumers and then they become
insolvent and the consumer has no way to get a refund.

So the purpose of the bonding
reguirement is try to protect the consumer's
investment, if you will, of a substantial sum of money
in a long-term membership.

If memberships were reduced, if a club
could not sell more than -- had the option of either
posting a bond, or limiting itself to memberships of
one to three month durations, so there is a minimum
amount of ¢onsumers' money invested at any one time, do

you think that would work to give them the possibility




of exempting themselves from the bonding reguirement by
limiting memberships to one, two, or three month
periods?

MR. WHITE: Yes, but it would practically
kill the fitness industry. If you can cnly sell up to
three month memberships, a large porticn of your
business, you will see people —-- they travel; they will
nct keep their membership up through the summer months.

So what you are going to have is, you
are going to have an industry that is good from, say.
Cctober through April, and then through the summer
months -- they lose money all summer. They would not
be able to remain in existence. Ycu have to be able to
sell one year memberships.

I think, now, something you could
prepose writing into the contract where people could
have seven days teo think about it and cancel.

If people who are selling memberships
that are really inexpensive —-- like before Executive

closed, they did $69% a year, two years for 8125, or
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something. When people are starting to sell
memberships for two years for $100 or $125, consumers
should be leary. I mean, they should be intelligent
enough to be leary.

You should not bond businesses and put
an extra tax burden on them, which we have already had
this big tax increase this year, by reguiring this
bond.

I think you could do it by maybe having
a smaller licensing fee and a more educational, you
kncw, more articles in the papers to the public to
inform them of the deceptive practices or whatever.

MR. MANOS: One thing we do, we have --

MR. LAMONT: Excuse me. This is Mr. Manos.

MR. MANOS: O©Okay. One thing we do, before
anybody joins our club, we tell them to come in and
work out for free for the first two times -- one, or
two times.

We show them our ¢lub and we show them

our facilities and then we give them our instructions,




what we are going to do and they want to do first.
Then they make a decision.

After two days, I think, if you zare not
really intelligent enough to know what you want to get
in a workcut, ycou Know, we are telling you. I mean,
that is why we should have rules that stipulate this.

That is like I said before. You get
these clubs that just come in. They open up and, boom,
they are shut down in six months to a year. That is
what is giving us a bad reputation and that is what we
are trying to prevent.

The bond, like us, we could not stay in
business if we had to have that bond. It would
definitely put us cut.

Then, what are we going -- we have got
’I{JD memnbers, what are we going to do? You know, right
there you are going to kill 700 members and where are
they going to go? It makes us look bad. That is why
the bond has definitely got to be out, or something

else has got to be done with that.
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MR. COX: Just like he ~--

MR. LAMONT: What is your name, sir?

MR. CO0X: Glen Cox. Just like he, Mr. White,
also said, I believe that it is in there that non-
profit organizations do not have to put up a bond, like
YMCA. So, it doesn't really affect them at all. They
just keep on putting us right out of business with
this.

MR. LAMONT: Mr, White, do you have any other
comments?

MR. WHITE: ©Not at this time.

MR. LAMONT: The next person on the list is
Farron Doss.

Mr. Doss, did you have any comments to
make?

MR. DOSS: I think all of this problem stands
from maybe a lack of investigation pessibly on vou-alls
part as far as clubs coming into the area in the past
and opening up. This has happened in Logan. This has

happened in Logon on two occasions.
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Clubs came in and opened up and scla
these memberships for a yvear. They have been in
business for two months., They shut their docrs. They
go on to another c¢ity in West Virginia and do the
same thing again.

Things like that should not happen, but
it does.

Others might come from ancother state
and has done the same thing in maybe Virginia, I am
not saying this has happened so far, but they could
open up in virginia; shut down; take peoples' money;
come into West Virginia and do the same thing.

There 1s not enough investigation on
the clubs that de that. TIf things like that were
stopped, it should make a big difference.

MR. LAMONT: Any more comments?
MR, DOSS5: No.
MR. LAMONT: Thank you.

Mr. Knowles?

MR, ENOWLES: Yes. This whole issue may




revolve around this non-profit permit. Maybe I don't
have teo gualify for the boend.
I have a Nautilus Fitness Center in

Williamson.

It has been on the Government -- it has
been on several reports that West Virginia is the most
overweight, most smoking, least breast feeding of all
places in the country.

So, that right off the bat tells you it
is difficult job to get people to buy a fitness center
membership.

We grossed $11,000 last year and had
over $3,000 in insurance alone. Now, liability where I
am, flocd insurance, and all sorts of things, so a bond
would be just a -- you know, we are just a small club,

very small.,

It seems 1like maybe this bond for one
or two years might be legitimate, like to see if
somebody 1s going to stay in business for that amount

of time.
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| Pam's Fitness Center, which o¢opened in

‘ Logan, also opened in Williamseon and it, of course,

H took everybody’'s money. So people in Williamson are

L leary of joining again because they are afraid it won't
H make it,

: We have been in business about 14
months; lose money every month; didn't have anybeody

join this month.

S0, just one more thing -- I put it in

|
!
|
|
|
] because there wasn't any place for me to work out. I
‘ put in 40 or $50,000 into this place. It is really

|

| nice. I wish I had had it when I was younger.

) But you have got competition. High

|

schools provide their students with free workout

places.

Like Bob said, in the summer, nobody

joins because they have outdoor activities for
exercise.
This may make it. It may not make it.

We made a commitment. We told everybody we are going
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to be there at least two years.

Maybe 1f you had something where that
if the bond, if the people have lived in the community
or a memberof the community and open it, maybe they
shouldn't have to have a bond, whereas, 1f they are cut
of the community or out of state and maybe Just trying
to rip people off -- I think if you livé in a
community, vyou are going to do your best not to take
advantage ¢of the pecople.

Life is a gamble. I would hate to sece
this Government intervention making sure that nobody is
going to get taken, because everything is a gamble.

It seems like the consumer affairs
should bg able to educate clients what to look for in a
viable business, what their record is, but this,
anéther tax on me would just put me -- well, I am
already non-profit, so I don't guess I would have to
get this bond, but it is a nerve, seeing another tax we
have to pay.

I don't think -~ I think we should be
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able to have a person sign something, because on our
equipment you have to be doing something wrong to hurt

yourself,

So having to buy all of this liability
insurance, this is just another liability type
insurance which makes it so the Nautilus owner doesn't
make any money., It 1s just insurance and somebody
else -~ it makes it hard to do any gocd.

I guess that is it.

MR. LAMCONT: Do you think that the presence
of a bond would create more confidence in the public
and, therefore, might generate more memberships?

MR. KNOWLES: No. We have got a lazy -- it
is hard to sell memberships.

I offer blood cholesterocl. I offer all
sorts of fitness type things in my c¢lub and it is just
hard to get people.

I have talked to people on the sidewalk
and they say, no, I am too out of shape to come to work

in a Nautilus.
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So, it is for a very small -- in nmy
community, there is only probably 20 people, Williamson
only has 6,000. There is probably only 20 people that
work out regularly. Lots of people have their Sole
Flexes (phonetic}. You know, there is lots of
competition., So it is hard to make a go of it with a
fitness center,

Mine is pretty much just -- I thought
it would be something, an attraction, for the
community to get other people in. I think it is a good
idea to have a health conscious community and to have
something in the community and I am putting it in -- I,
luckily, have other jobs to support this, but I
wouldn't want to put any more money in it.

In my contract, I have a thing that
says if my lease on the building goes ouk, I have three
months to find another place and if I den't f£ind
another place, then I will refund their money. I plan
on standing good on that, but -- and everybody I know

~- told, I am going to give it two years to see if it
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starts making payments. 5S¢, then at the end of that
time then we will see. I have been calling people
telling them.

Nobody joined this past month. I had
nearly $1,200 in overhead I had to choke up. Ancther
$100 for a bond is just another $100, because 1f this
non-profit means -- you know, if you are not making it,
you don't have to buy it, then that wouldn't affect the
pecple, but I am definitely non-profit.

MR. LAMONT: 1Is there anyone else who cares
to make comments today?

MS. RIDER: My name is Kim Rider. I am with
the Consumer Protection Division of the Attorney
General's Office.

I have been an employee here for almost
three years. I have a Bachelor's Degree in Criminal
Justice. I am currently working on my Masters.

We do have ——- I am employed as a
Consumer Representative, which means, I héndle routine

complaints that come in everyday.
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For the last six menths I have handled

|
‘ strictly investigations, and we have had a great deal of

problems with health spa facilities coming in, taking
the consumer's money, and then closing down, whether
they leave the State or file Bankruptcy where we cannot
‘ get anything back for the consumers.

i I have recently been in contact with

} several other different states that do have
regulations. Thirty-seven states actually have some
type of health spa rules. That also includes the

i District of Columbia.

I have spoken with 24 actual states

that have some type of legislation. O©f those, the

| majority -- I think it was actually 21 of the 27 I
speke with actually have some sort of bond, whether it
be a bond juét t0 have the facility open, or Just in
having like, fcr the plilanned or under construction

| facilities, they have a bond issue, or they have forced

| them to place all of their money in escrow until the

M facility is cpen and fully operaticnal.
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Two states have repealed their bond.
The reason for repealing the bond that they have stated
to me was simply because the bond was not enough to
cover the costsg ¢of the closing of the facilities. 8So
those were the reasons why two of them have changed.

Some have opted to limit the length of
the membership that a club can sell. Such as, they can
only sell three month memberships at one time. That
way the most the consumer is out is for three months.,

Eawaii, for example, if you sell a one
vear membership, they do allow you to take 2ll of the
money up front, but if you sell a three year contract,
you can only make 20 percent down and then the rest of
it in qual monthly payments.

Approximately seven of the states I
sp&ie with have a sliding scale, with the bond ranging
from 5,000 to 200,000, depending either on the
membership or the amount of liability that the facility
owes. That way they can be covered if it cleses and

the consumers are not out anything.




27

MR. ENOWLES: What do these memberships
costs? I think we charge a lot less than, I think, the
national average is.

MS. RIDER: Usually, around 250 for a year
and some also have initiated what they call "initiation
fees." What they do, they have like, up fromnk, an $800
initiation fee and then, after that, it is like $36 a
month, or $12 a month, or whatever for the duration of
their contract, whether it be two or three years.

The problem is, they charge that
initial fee; they stay open for a yvear or a year and a
half; close ocut. So, they have lost their $800.

MR. KNOWLES: We don't have an initation fee
and we are 5179 a year.

MS. RIDER: Well, some clubs do charge an
initation fee; some do not; and that has been a
response to the bonding issue.

So, one ¢of my recommendations is to
limit an initiation fee, if we do go to that, so that

the consumers are not out a great deal of money and,
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hopefully -- I will get to that in a minute, on what I
recommend as an exemption.

MR. DOSS: You have done your research on all
of the states that have got the bonds and everything.
How many of these states are economically worse off
than West Virginia?

MS. RIDER: Okay, I have spoken with
Kentucky, Missouri, Mississippi, Louisiana. In fact,
Louisiana is a lot worse off than we are. I have
talked with a lot of southern states; Michigan, they
are proposing legislation which is actually a little
bit stronger than ours. They are economically about
the same.

I have spoken with the range all across
@Fe U.8. I have §poken with Hawaii,VOregon -- where
elge? I said Kentucky; Virginia, Maryland,
Pennsylvania, Ohic, South Caroclina, North Carclina.

MR. WHITE: ©One of the problems you are
looking at is the diversity though. I mean, ycu have

Logan compared to Charleston.
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Now, I can afford the bond here in
Charleston. People in Logan, Lewisburg, Summersviile,
Madison, Wayne, Glenville, Buckhannon, %these small
communities, they are not making the money. They
cannot afford it and they should not have to. It is
just unnecessary.

It is unnecessary. We are licensed.
You know, we pay taxes. We are licensed corporations
or they do individual taxes and it is just another tax,
the bonding. I just feel it is unnecessary.

You talk about c¢losings and you can
cite maybe four or five in the last 10 years. It is
not a great number. It is not what has happened in the
Washington, D.C. area where I have seen 120 clubs close
in a year. You know, we are not talking really about a
nl}or problenm.

You are talking about a few clubs that
have closed, but as a general rule across the State, it

has not been a major problem, because the health

industry is not a big problem in the State. I mean,
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there is just -- it is not a big business.

You look at the number of people in
here that came to this hearing. Sure, you know, vou
are going to get a few complaints. You have a few
people, you know, but how many people actually is that?
There is not that many people in this State.

It is so spread cut. It is hard enocugh
to get any membership. Trying to talk about trying to
sell a membership in Wayne and you have got four or
five hundred pecple as members, or make a fitness
center go in Summersville where the population is
3,500.

A lot of these people are like Chuck
Bowles who put the centers in for the community. They
are not making money to begin with and vyou are
pE;;Eizing tﬁem by making them have a bond.

% I just don't think it is fair.
MR. DOQOSS: Why can't people go on the

reputation of a club? Especially, if someone owns -- I

own & ¢lub in Logan and our family reputation is




fantastic. I mean, so far, it is doing good. ©People

know us. They know what they are getting inte. I mean,

if it is --

MS. RIDER: Not everyone has that ability.
When I jocined my health club, I had absolutely no idea
who those people were ¢r where they were from. I toock
a risk. Since then, my management changed hands and I
found out after I had renewed, which would not have
made a difference as far as financing.

MR. DO8S: How long hadé the club been in
existence when you joined?

M8, RIDER: The facility o¢f my c¢lub, cne
year.

| HR. MANDOS: See, that is what I said

earlier, I said you have gct to make a regulation or a .
;%ié where these people just come in, they don't have
a;y idea ~- like a guy up in Milton didn't have any
idea. He was a steelworker. He just went up there;

threw a gym together and he was out of business in six

months.




32

Then we went up there and out of ocur
goodness we said, "We will honor your members. Just as
long as you give us a name, we will honor your members,
if they buy something off of us."

He didn't want t¢ cooperate with us.

MS. RIDER: How long have you actually owned
the facility that you --

MR. MANCS: We just took it over a few months
-- we have had it, but it has been in business,
Fitness World has been in business, like I said before,
greater --

MS. RIDER: How long have you been running
health spas.

MR. LAMONT: Excuse me. Could we have Ms.
Rider complete her statement, please?
- MS. RIDER: Of the states that I have spoken
with, the majority all recommended strongly some form
of financial security, whether it be a C.D.; an
irrevocable letter of credit; a bond; or limiting the

amcunt of membership.
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They all have stated that the consumers
do need to be protected. Those are some of the options
that they gave.

Some have even indicated that our
bonding «~- they felt that the bond that we were asking
for was not high enough to cover liability. Scme, like

I said, have a sliding scale ranging from 5,000 up to

1 200,000,

Right now, my list of recommendations
would be: A bond or a C.D. posted with the State,
because if you post the C.D., then any interest on the
C.D. will go back to vyou and a bond is there as a
guarantee. So that way, in effect, you are not out of
money. You are at least going to be drawing interest
o Yyour money as opposed to the bond.

I also suggested that the bond be
required for as long as the facility exists and is in
ocperation and per facility location and I recommend
that the bond be placed in the State's name,

For any planned or under construction
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facility, I reccmmend that all of the mcnies obtained
by the pre-opening sales be placed in an escrow account
until the facility is open and fully operational.

In fact, 14 of the 37 states polled, or
that have actual regulations, statute, rule, or
whatever, actually require this.

I do reccommend that an exemption clause
be included to reduce the hardship which might result
due to the bend for any facility which collects only
three months' dues at one time, that they be exempt.

However, if the exemption is included
in the rule, I recommend that the initiation fee be set
at a limit of $100 per contract.

My next recommendation i1s, at least one
employee on the premises at all times be trained in
qag;n. This is at no cost to the facility. You c¢an
geﬁ certification through the American Red Cross and
that actuvally helps save you on liability as well.

I agree with the two year contract

limitation, but I also think that language should be
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included that you can only sell one contract per
person.

Some states ran into problems when they
limited the contract and duration to two years that
they were selling that perscon two and three contracts.
So I recommend that they ¢can only sell one contract per
individual and cannct resell them another contract
until it expires.

I recommend that no facility, existing
or otherwise, be grandfathered from the bond exemption
and I do think the definitieon needs to be better as to
whether does that include like karate schools,
gymnastic schools, dance, racket ball clubs, tennis
clubs.

Most of the states that I have spoken
;¥th all agrée with the bonding issue,.

That is all.

MR. LAMONT: Thank you.
The next person on the list indicating

the desire to make a statement is Mr. Domenic Poster of
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The Spa Fitness Center.

Mr. Poster, good morning.

MR, PCSTER: Yes. You know, I think health
clubs, especially in West Virginia, work on a very
marginal profit, if any profit. The extra expense that
we would incur with bonding could increase our risk at
survival.

I understand that there are some
problems and usually they come from only a few clubs.

I hope that we could possibly, as an
industry, and then as a consumer protection agency,
combine and do something a little simpler, a little
less expensive in regulating our industry with good
operators‘and the concerns that need to be investigated
along with the Consumer Protection Agency.

fﬁ;:l The bond is new to West Virginia, but
N

P
being a representative of the Association o¢f Physical
Fitness Centers, headquartered out of Washington, D.C.,
appeinted by Doctor Jimmy Johnson, we have studied this

bonding for over 10 years. It now has been in long
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enough that we can see the effects of it.

The earlier states, like California,
New York, anéd so forth, are moving away from bonding.
There are a number of problems that are asscciated with
bonding and a 1ot ¢of times they really do not attack
the real problems of regulating the industry.

For instance, just right now, going on
in New York, bonding is -- you cannct even get a bond,
which renders the regulétory act completely
unenforceable,

S0 here you have a law and you cannot
get a bond, so you c¢annot enforce it.

I think the big problem a lot of times
where we get hurt, you know, who is going to regulate
the‘bonding agencies? Why would they want to give a-
bél;.d; to health spas in West Virginia, when you are
talking about a difficult dollar anyway?

So, I think, that, you know, we would

really limit any type of competition. We would really

add risk to our survival and there should be simpler
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ways to handle this.
Thank you.

MR. LAMONT: Is there anything in particular
-=- do you recognize that there ig a problem with the
spas that become ingsolvent and are not able to refund
consumers' monies, consumers who have paid for long-
term contracts? Do you recoghize that that is a
pofential problem?

MR, POSTER: I see that the biggest problem
in the pre-sales when someone comes in and really does
not have a loan and tries to build the building and buy
the land actually with pre-sales. I think that
definitely they need a C.D. They need something up
front before they actually start, or all of that money
be put in esgcrow.

o I know escrow is a lot of times,
whether it be pre~sales, initiation fees, you know, a
percentage of the escrow a 1ot of time has been more

satisfactory in the states thar an actual bonding.

Sc, I see pre-sales, and you know, I
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think that is one thing about the Association of

. Physical FPitness Centers, seems like the same people

! pre-sell state-by-state and they go across the United

States and I think these are the people that the
Association gets a record cn and tries to track down.
Those are the people that leave the scars in the states
that hurt good operators and I think those are the
pecple that we are after, not us.

MR. LAMONT: Thank you.

Mr. Knowles?

MR, KNOWLES: Yes, along with this line of
the three month membership, the club makes its money
selling a year membership. Most people burn out on
working out in a month or two months.

So, it is much cheaper if we offer them
a year for $179, versus a month for 35, or three months
foé 90.

Some people go with the three months
and they are probably better off for it, but if this --

if we could sell the year membership and then get the




money, then have it. It would be fine with me 1f they
had to pay every three months, along with her -- that
way they would just be ocut, if the company went
bankrupt they would be out just -- they wouldn't be out
anything except a maximum of three months.

If there was some clause in there which
would protect us that the State would go after the
person; the State would refund our meney if a person
didn't follew-up on the nine months.

Say they bought a year membership;
paid the first guarter; and then they guit coming and
say, "No, I decided to guit.”™ I see that all the time.

We do that. We allow people to make
two or three installments. Half of them get tired of
it and don't. Of course, they will avoid you on the
%éteet sometimes, ycu know, because this is a small
community. It is nobig deal to me, but we lose money
that way.

Of course, this bonding probably means

more paperwork.
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The pre-sales are, for most people I
concede, would be absolutely necessary to get the
business going. I mean, they are making a gamble,

They probably don't have it. Now, some people do.
They have a lot of money and as a hobby or a side
thing, sort of like me, they are going to put in a
Nautilus thing there o¢r a fitness center, but most of
tﬁe people are going to need every bit of the pre-sales
to go into the building, the land and the equipment.

So putting that up in a C.D., although it sounds good
on paper, it is not realistic,

S0, this is not like a night club.
This is some -- which is not really for the good of a
person, maybe good emotionally, or psychologically.
This is putting something in the community for the
good, for their health. They are health clubs.

So it might be a lot if they are pecople
in the community versus -~ if it is a big business, I
don't know the names of the big companies, but where

they have in all states, maybe they are from out of
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state bonded, and they are just going to see 1f it is
going to work in Williamson. They put it in and if it
doesn't make the money they expect, like a McDonald's
or something, then they yvank it out. Now, mayke they
should pbe bonded, but thcse are just a couple more
ideas.

MR. LAMONT: Are there any other ¢omments
anyone would like to make?

MR. WILEY: I have worked in clubs all
across --

MR. LAMONT: Excuse me, could you first
identify yvourself, sir?

MR. WILEY: Ray Wiley.

MR. LAMONT: Ray Wiley.

MR. RILEY: I have worked with clubs all up
aid down the East Coast. I am from South Carolina
originally and have clubs in North Carolina, as well as
owned a club here in Charleston.

I den't think West Virginia has a

problem with Clubs closing, you know, compared to
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other states. Whereas, you have got much more
population in the states of North Carolina, South
Carolina and Virginia, but you don't have as big of
problem with them closing.

I think that since this is a less
populated state, you have a lot of people in this area,
in this state here, when they have enrolled in a health
club, typically, they are paying a lot less membership
as cpposed to other areas.

I think by requiring a bond for at
least the existing clubs anyway, you are jeopardizing
the business by requiring that. I think, you know,
some of the clubs I am working with across the state
here now, and then if you required a bond, you are
going to be basically -- you know, where the club is up
and'runningland maybe not being on a high
profit margin, requiring a bond, you know, I think you
are going to put him in a financial state just by
requiring that to c¢lubs in existence now.

I really don't see too big of a problem
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opposed to a couple of other states, like South
Carolina. South Carolina started a bond just two years
ago, a $25,000 bond for all new health ¢lubs, none with
the existing health clubs.

I know, doing that, you know, I don't
know exactly the results of that so far.

I know that a couple of clubs that I am
working with there as well, I feel like they are having
a problem, or the ones I am working with, as far as the
new ones, that usually the individuals who start up a
health club, they have a little bit of funding, but
they cannot start a health ¢lub without having to
ieopardize the business and rely on memberships to pay
for the construction of the facility.

So, you kKnow, I think the bonding, in
loocking at it and as far as considering it for new
health clubs, I don't know if this could be done, but
for the newer clubs, I think that is more realistic
than for existing health clubs.

MR. LAMONT: Thank you. Anyone else care to
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make a statement?

Mr. White?

MR. WHITE: One comment. I think it really
comes down to how many clubs would it put out of
business i1f you put a $50,000 bond in? I think it
would be significant. I think it would really hurt
consumers and I think how many clubs would open in the
future i1f you put a $50,000 bond in. I think it would
be hardly any. I think you would kill any new growth
in this industry to amount to anything.

I think basically what it would do is
turn it back over to your non-profits and vour non-
profits are not supposed to be in the health club
business to begin with.

You knew, they are supposed to be set
up for people who cannot afford a health club
membership, such as your South Charleston Rec Center
and so forth, your community centers. They are
supposed to be set up for charitable purposes.

Basically, you know, they are selling
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memberships and if you put the bond in, you are going
to put numercus clubs, numerous consumers -- you are
going to put ¢lub owners out of business and vou are
going to put censumers c¢ut ¢on the streets and I don't
think you are going to have any growth in the industry
at all.

You know, I moved 80 percent of my
operation out of state, because there is no business
here anyway. You cannot make money here. I have to go
to D.C. tc make it.

MR. LAMONT: Mr. Doss, go ahead.

MR. DO0SS: I think basically what you are
doing, you are going to open the state up for larger,
nationwide corporations. The larger fitness centers
are going to come in.

You take a small town like I am from,
they are not going to come in that area and open up
a club.

I am not going to name any names, but

some of the larger centers that yvyou read about in all
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of the magazines and stuff, they can come to the

larger cities in West Virginia and possibly open up and
do gooc. but as far as small towns go, they are not
going to enter that,.

So you are just going to wipe away the
chances for people to come in and have a nice facility
to work out in and everything.

It is like with me, before someone
joins my facility, they get supervised workoukts for a
week. It is not Jjust two or three. They can go
through five or six times. By that time, they pretty
much know what they are getting.

If they get a chance to know the
facility and there is no obligations to that. They
don't pay a cent for that. That is their time; taking
them through; showing them what they are going to be
doing and what they are getting into.

They should know by then. They should
know. That gives them a chance to learn our personnel

or basically what the center has to offer them.
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If it goes with this bonding, you are
going to shut down a lot of clubs just like that. A
lot of small areas are not going to have this to offer.

MR, LAMCNT: Mr. Poster?

MR. POSTER: 1In reference to the contracts,
the long~-term contracts, I feel that long-term
contracts, at least for two years are necessary to
develop a security base.

In order t¢ have a first class
facility, you need that type of growth. In order to
retain good qualified pecple, they want that type of
security too. You can't hire them month-to-month or a
seasonal situation. They want t¢ be hired the whole
year and guaranteed scmething there,

So, knowing when we do -- when we get a
member in,:fthink, a lot ¢f times we forget about, yocu
know{ we have a lot of money invested in that initial
membership.

Most clubs will do an evaluation of the

person, It may take an hour. The next visit do
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an exercise program. So you will have a qualified
person with that person.
For instance, if you went to a physical

therapist, it may cost you $75 for the first

' evaluation.

By the time we get that person on the

books, and the bookkeeper handles it, and the

receptionist handles it, the trainer handles it, then

and it is two dags later or three days later, we at
least have §75 up front in that person.

So, it may take us three months to six
months to recover our initial investment in that
person. If we do not have a long—term membership, then
how are we going to recover that unless we have a big
up front cost to the consumer, which will certainly
limit our market area and the people that can join?

So, I don't think we will be protecting
them so much in that way.

MR. LAMONT: §So, are you opposed to the

proposed limit of contracts to two years?
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MR. POSTER: I think two years is, yves,
that is reasonable. That is reasonable.
I think the only thing that we -- as

long as they have an opticon to renew it. In other

words, we sell a two year contract with a $100 renewal

fee, The consumer likes that. I hope that we are able

to centinue that and it doesn't get mixed into the
lifetime memberships where it sometimes gets confused
with renewal and lifetime.

MR. LAMONT: How does the renewal fee work?

MR. POSTER: It is their option to renew it

at the end of two years if they would like to c¢entinue,

MR. LAMONT: For $1007?

MR. POSTER: For one vyear.

MR. LAMONT: So, it is $100 a year
thereafter?

MR. POSTER: Yes, each year.

MR. LAMONT: 1Is there any other comments from

anyone?

Mr. Riley?
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MR. RILEY: Yes, I also just wanted to make a
short statement that the national average as far as
health'club membership rates in several reports, this
area has a significant amount lower than other areas.

I feel 1ike for a membership to sell
for a year, two years, or whatever it may be, the
individual is payvying a lot less than he would be paying
anywhere else, I think, for the service that he is
getting provided in this area.

Because there is not many large chains
in this state that are where -- I think, that may be
where you have more problems as opposed to individually
owned health clubs, you know, where they lock to
provide the service, because they know that they are in
their home town usually and if, by chance, they don't
ﬁ%ﬁvide the service, obviously they won't be in
business much longer.

But I think primarily the club rates

here are a significant amount lower. As a matter of

fact, just on the general, I feel like it is almost




half as much as some reports that have been issued on
an annuval basis.

I think that needs to be taken into
consideration as well. The people in the area here
have, per capita, have a 1ot lower income than most
other states. Whereas you have got Maryland who has
the $200,000 bond, but then again, Maryland is one of
the highest income states in the Union. When you are
talking about West Virginia, you are speaking of a lot
lower income.

MR. LAMONT: Thank you.
four name, sir?
MR. BURNETT: Jack Burnett.
MR. LAMONT: Jack Burnett, for FPitness World?
MR. BURNETT: Fitness World.

I think one thing that might help both
the health clubs and the consumer would be to regulate
how the payment is made, not necessarily the term of
the contract, but the way it is paid for.

If you haven't paid for two years up




front, you are not going to lose anything.

If yocu have a .steady cash flow, if I
have got 500 members making me a $2C a month payment
all yvyear, I have a steady cash flow. I don't get in
trouble in the summer when I can't sell memberships. I
have that money to count on. Se¢, I am going to be more
stable., The consumer is not going to lose anything,
because he is paving by the month and the initiation
fee is fine, which, like he said, you do need that,
because you have got a big investment in a person up
front.

But if you are making monthly payments,
you do not stand to lose very much money, you know, 20
bucks at the most.

Also, it is going to make our financial
piéture look.a lot more stable, because we have that
much money to count on each month. Even in the summer
when you can hardly give a membership away, you still
have people on a yearly basis paying by the month. It

will stabilize everything.
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MR. LAMONT: Are you suggesting that a rule
be implemented that would prohibit advance payments and
require monthly payments for contracts, regardless of
their length?

MR. BURNETT: Yes, that is basically what I
think, because --

MR. LAMONT: How much of an initiation fee do
you think is necessary?

MR. BURNETT: You could set it -- I don't

know the figure right now, but you could set it as a

percentage of the total sale price.

If you sell a membership for $250 --

| okay, this is the way we work: $2530 will buy you a
year. If you want to finance that with us, it is §75

down and $19.55 a month.

E‘ .
So the most vou could stand to lose at

any one time would be $75 when you first joined. That
limits your risk as a consumer and it stabilizes us,

because we know we have 11 more payments coming in.

We know how much money is coming in




each month.

I kneoew if my overhead is $5,000 and I
have only got encugh $20 payments coming in to add up
to $4,000, I know where I am -- see? Or if I know I

am

can count on $6,000 a month, I Xnow where I am and
not wondering if I am going to be able to sell a
membership today to make my rent payment tomorrow.

I think the bond is a terrible idea.
It would just run -- it would wreak havoc on the
industry in the whole state, whereas, what I recommend
would stabilize things a lot.

MR, LAMONT: Mr. White?

MR. WHITE: I hLave got a comment., It
wouldn't work. There is only a 30 percent collection
rate on payments. It just wouldn't work.

Bank Cne in Columbus buys paper on
health club memberships. They pay you 60 cents on the
dollar and they only do it for large clubs and they
don't take everybody.

They pre-screen pecople., You have to be




able to go through a ¢redit bureau in order for Bank
One to accept the paper.

Lifestyles discount their paper to Rank
Cne and they only give them 60 cents on the dollar.
You are just not going to make it -- clubs can't, you
know. Payments just wouldn't work.

MR. BURNETT: I haven't had a problem with
it} but I guess some pecople do. I haven't had one.

MR. LAMONT: Mr. Poster?

MR. POSTER: My operating costs a month
$30,000, If I don't utilize every sales tool out
there, whether it be selling to banks; whether it be
cash payments up front because the consumer doesn't
like to pay a bank payment or the interest; and even
possibly in-house financing, if I don't take advantage
of q;l that, it gives me, you Know, stability, because
I have that cash flow of Visa and cash payments up
frent.

I can increase my cash flow by selling

-- if you have a gocd reputation, selling to the bank




like a dealer and you can keep -- with a decent down
payment, you can keep some of the contracts in-house
and that gives me a variety of my money coming in.

But to have a nice facility, if you

| have a little gym, then vyou might be able to do it on

$20 a month, but we have to raise §1,000 a day to
provide that community with that facility.

MR. LAMONT: Thank you.

Anyone else have any comments to make?
Yes?

MR. SCULENBERG: Yes, my name is Robert
Schulenberg. I am the Senior Assistant Attorney
General currently assigned to the Antitrust Division of
the Office of the Attorney General of the State of West
Virginia. -

’ Prior to my appointment in the
Antitrust Division, I was an Assistant Attorney
General, and then a Senior Assistant Attorney General

in the Consumer Protection Division of the Qffice of -

Attorney General of the State of West Virginia.




Part of my duties there involved
interviewing and investigating viclaticns of the West
Virginia Consumer Credit Protection Act in the health
spa business and the health spa industry.

Interestingly, as the summary of the
comments I have heard, there is a question which rises
to constitutional purportions when a suggestion is
raised that local people need not post a bond, while
those people ceoming into a community are reguired to
post a bond.

That may have an adverse impact upon
interstate commerce and therefore be unlawful within
the meaning of the United States Constitution.

Secondly, no one has done any market
studies regarding this in the State of West Virginia
tHe issue of‘lower fees or lower charges.

We don't know exactly why charges are
lower. We can make assumptions, but for every

assumption that can be made, there may be additional

assumptions possible too.
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For example, one of the advantages that

. West Virginia has is that we have few national chains,

S0, therefore, we don't have, in essence, brother
company c¢ompeting against brother company, or brother
store competing against brother store.

We have unaffiliated companies
competing with each cther essentially across the
street., Therefore, there is a lesser possibility for
price stabilization.

I think it is also an egually viable
assumption that fees are lower in West Virginia in
many areas because of, in essence, deep competition,
high competition, high levels of competition.

Finally, my observation of the health
gpa rule is that it is i_middle c¢f the road rule. It
ia;not,the most extreme statutory or regulatory scheme
in é#istence in the United States, nor is it the
weakest. It does fit somewhere in the middle.

In fact, based upon my recollections,

it is precisely in the middle.
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Regarding that issue, I believe one

peint that needs to be made is that, on the bonding

poeint, on the bonding regquirement rather, what we have

is the shifting of risk.

is, through the bonding requirement, are we shifting the

In essence, the question we have to ask

risk to the party who can better be able to assume the

risk? I must answer that question in the affirmative.

Certainly consumers should not be

responsible for poor management decisions made by

health spa operators who may attempt to expand too

guickly or may

may be able to

massive health

FREY

connunity.

other state in

50 states have

attempt to offer more services than they
provide in their market area.
Certainly we would all like to have

spa facilities in each and every

West Virginia is no different than any
the Union. We all -- every state, all

major metrcopolitan areas, and all 50

states have rural areas with small communities.
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For example, in California, we have
cities, such as Los Angeles, San Francisco, San
San Diego. We also have small c¢ounties such as,
County, Susanville, and areas like that.

We have large cities in Texas., We have
cities in Texas.

S0, West Virginia is not that

gebgraphically distinct from any other area of any

other

large

state, except for overall state populaticn.

We all have small areas. We all have

areas. Therefore, it is my belief and my

recommendation that the rule be approved by the Office

of the Attorney General in its present form.

Thank you.
MR. LAMONT: Are there any other comments?
MR. WHITE: Yes, I have one.
MR. LAMCNT: Mr. White?

MR. WHITE: One, there is not a large area in

West Virginia. So, I disagree with that to begin with.

I mean, Charleston is 225,000 pecple. It is not even a
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big town.

Second, I think you had better look at
the impact of what the ruling will do. I think you had
better look at the clubs that are open and the impact
that it will have on them., I think you will do more
damage than you are going to do good, if you look at
the impact.

From my standpoint, bonding is just
going to protect me, It is just going to keep other
people from coming in and I am going to be better off
from it. However, I do not feel that I should have to
put up $50,000 in a bank, per location, to be in
business when there is not a business on Capitol Street
that has to put up $50,000 to go into business.

I just don't think it is right to bond

heplth clubs and say, "Well, look, for you to open your
ol

buéiness, you have to have $50,000," just teo sit up

here at the Attorney General's in some State account,

but for you to open a business, you can get in the bar

business for §5,000.
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If you get cut and get these companies
to lend you all the money and yc¢u go into bankruptcy,
| it is just bankruptcy to them, but for the health club
: business, it is not just bankruptcy, 2ll of a sudden we
' have a bond we have to put up and it is not fair. It
|l is just not a good law.

That is all.

MR. LAMONT: Mr. Enowles?

MR. KNOWLES: ©Cn this, I forget the man's
name, he said the reascn the cost was low was
competition. There is no competition. Farron has no
competition. I have no competition. We charge 179.

He is 35 miles from me. He is the closest around.

West Virginia is different., He said it
is not different. It has the lowest percentage of
biiast,feedihg of anyplace in the world, 35 percent,
aé;‘that generally goes along with education. That is
one of the healthiest things you c¢an do as a mother. I
am not a mother.

It has the highest percentage of
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smokers and overweight people.

So West Virginia is definitely
different. That is a big thing, The people are not
into health like they are in other places.

So, I just want to disagree with what
;‘he had to say.

Shifting of risk, some people risk

| putting up $200 to this health club. It is the

I congsumer that puts up piddlings. It is the person that
puts the thing in, if he goes bankrupt, then he has
lost all sorts of -- you know, he has lost everything
and $50,000 maybe.

So, I think that Consumer Affairs -- I
wonder, I would like to have a list of how many places
went out of business and how many complaints there
wére. These people may just be doing something to
occupy their time in all of this paperwork here,.

MR. LAMONT;: Thank you.

Mr., Poster?

MR, POSTER: You know, when we look at the
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general health of West Virginia, I think we lead the
United States, vis—a-vis, heart disease and cancer.

I wonder if people that are getting
cenefits from health spas far outweigh the pecple that
lost a few bucks?

If that is the case, you know, we are
just jungling up the situation and I think that is what
we are all concerned about is that no matter what
business it is, or what we are trying to do, there are

just going to be some situations that do not make it

i and not always is it they were trying to rip off the

people, they were probably trying to make a good
business out of 1it,

So, I think there are a lot more people
getting benefits from health clubs than the actual
dollars that they are losing. So I don't know why we
are getting that involved.

Actually, you know, if you really
thought about it, maybe anybody that is trying to do

something about the health of a community and raise




that level in West Virginia, then they ought to have
I the assistance, maybe they -- they are the ones that

nead protecting.

| MR. LAMCNT: Thank you. Any other comments?

i Mr. Wiley?

M MR. WILEY: I think if you consider a couple
of things, if you feel 1like 100 percent sure there has
to be a bond igsue, I think, number one, yocu need to
consider a lesser bond.

NMumber £¢wo, I think you need to

consider grandfathering it, because the clubs in
existence now, especially in the summertime, usually
have a more difficult time.

If you are going to offer bond, I am
like Mr. White over there, I think that you will do more |
harm than yoﬁ would do good.

MR. LAMONT: Thank you.

Did you have a comment, sir?

MR. DEARTH: Yesg, my name is Joe Dearth. I

| am with Nautilus, in Clarksburg.




MR. LAMONT: Did you sign in, sir?

MR. DEARTE: No, I did not. I will in a
second.

MR. LAMONT: Joe?

MR. DEARTH: Dearth, D-E-A-R-T-H,.

I think the big gquestion is not whether
or not new facilities are going to be coming into the
State of West Virginia and opening, because I think the
competition i1s pretty much taken up and in the larger
areas of West Virginia, it is not a concern.

The concern lies upon the businesses
that are now incorporated in the State of West Virginia
as a health club to stay in business. This wculd
certainly hurt it, as Bob White has explained.

As a health club owner for four years,
we do offer everything that you are currently now
trying to implement in the rules, short-term
memberships, financing, cash payments, everything.

So, one thing that I have learned in

college and business is that the consumer should always




be aware. Why place all ¢f the responsibility on the
health club?

When a person sits down in an office
and 1s going to jeoin a health club, they are looking
at long-term benefits, short-term benefits, whether or
not they are going to join for a year, whether or not
they are going to join for three months.

The consumer has the responsiblity of
spending their dollars as they see fit.

I would love to have a godfather
looking over my shoulder everytime I sit down to write
a check for something that I wanted to incorporate as
far as a purchase, a car, a plece of furniture,
anything, an airline ticket, a vacation.

So, I think it is the responsibility of
the health club to provide the route best suited for
their prospective members.

The bond, you know, you are just
looking to increase expenses on either starving or

successfully owned and operated health clubs in the




State of West Virginia, not whether or not new ones are
going to be coming into the State, but the ones that

are here just looking to survive and provide a good

! guality business to these people.

J MR. LAMONT: Do you think it is appropriate
for a club that is "starving,”™ as you put it, to be
required to disclose that to a consumer that they are
about teo sell a two year contract on?

MR. DEARTH: Well, not that whether or not it
is starving, but you have heard comments, up and down
seasons, as far as summer, or winter.

It is not whether or not they are
starving., They are here. They are existing. You can
tell by the way it is ran, the way it is kept up, as
long as it has been in business whether or not it is
ggéng to be here in the future, the reputation ¢of the
person who is in there.

You know, I am a competitor and in the
same situation as Dominic here in Clarksburg, West

" Virginia. We are both known publicly. People know us.




People respect us.

I think if there are any gquestion about
whether either one was going cut ¢f business, 1t would
certainly be known and I can tell you that we both

uphold good standing in the community.

I don't think as far as starving
communities, no. The bond is definitely a bad idea.
You are just looking to decrease the amount of
profitability that some clubs have and then looking at
the ones that are going month-to-month seasonal, but
just taking them completely under where they could
survive.

But I think it is being aware as a
consumer is where we really ought to, as health club
owners, provide everyvthing the consumer needs to make
théir decision. Once their decision is made, that is
theirs.

MR. LAMONT: Thank you. Any other comments?

Yes?

¥S. HCOVER: My name is KRathy Hoover and I am




the Director of Consumer Services in the Consumer
Protection Division of the 0ffice of Attorney General.
I have submitted some written comments,
but T would like to point cut a few things and perhaps
answer a few questions that have been brought up.
In the past 17 months, we have received
1,031 consumer complaints against health spas and

fitness centers. 779 c¢f these complaints were results

! of health spas gecing under and leaving the state.

I do think that there is a definite
problem in the State of West Virginia with health spas
coming into our State; opening up; selling memberships,
whether they be pre-sales, or whether they be cpen; and
selling memberships; taking pecples' money and up and
leaving.

| Those 779 known consumers resulted in
approximately $138,000. That is a lot of money in West
Virginia,
So, I think that we do have a problem

here and I think that is a big point of the bond, the




$50,000 bond.

If we have one, and people post a bond,
then the health spas that went ocut of business and left
the state or filed bankruptcy, there would be some
recovery o the consumers,

There was one particular health spa
that came into the State. They so0ld pre-sales before
the center opened and they gave away one to three
month free memberships. However, those free
memberships did not expire until the center was
completed.

During these cone te three months, they
s0ld one to two year memberships at approximately $150
each. Those memberships did not start until the
fitness center was complete.

During the one to three months, they
converted those one to two year memberships to lifetime
memberships at an additional, approximately an

additional $490.

The center never opened, So people




were out anywhere from 6 to $700 up front for no
services rendered whatsoever.

Se I do think that we definitely do
have a problem in our state with health spas coming in,
selling memberships, taking peoples' money and leaving

the State.

MR. WHITE: That is a problem when they do
not open. I agree with that.

MR. COX: So 779 of those complaints were
pre~sales; is that right?

MS. HOOVER: No, I am saving 775 known
consumers were affected by health spa memberships or
health spas leaving the state, going out of business,
going under.

I am not sure of the statistics of how
many were pre-scld and how many fitness centers did not
aetually open. We just know that there were that many
people affected.

MR. DOSS: How many of these businesses were

cut of state that came in here that weren't local, from




outside the State of West Virginia?

MS. HOOVER: I am sorry, I do not Know.

MR. DCSS: And you can't cite the example
you just stated, as far as the area of West Virginia,
the club itself, because as a health club owner, we
know pretty much what is going on, at least I do all
over the State and I have never heard, or I don't know
of clubs that are closing. I haven't heard of any in
the last year, at least in my area, and that is in
north central West Virginia.

MR. WHITE: There has been several.

MR. DEARTH: Has there been?

MS. HOOVER: ©One of them has been in the
northern part of the State and.then there is the
southern part of the State.

) We alsoc have several investigations
that we are working on currently. S0 I am not really
at liberty to discuss names and such.

MR, MANOS: I feel that, you Kknow, we have

seen the problem already. It is just the pecple
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coming in right now trying to make a quick buck and
getting out of here. There is no regulation on that
whatsoever in the State of West Virginia and the people
that are here are established. They have no problemn.
The only problem is the $50,000 bond.

That is what you have got to set up, a
regulatory committee that comes in, if you want to
open a fitness spa, and check these people ocut first.
That is what you have got to do. You have answered
your aquestion.

MR. BURNETT: And keep somebody from doing it
twice.

MR. MANOS: I know a lot of guys, you know,
that went through and do that. I mean, that is what
they are there for. They are con artists, a scheme.
They come in, make a guick buck and they are out.

Not one person here has a problem,
okay, with their c¢lub. They have been established for
four, five, six, or ten years. They are established.

They will survive,.




MR. LAMONT: Mr. Schulenberg?
MR. SCHULENBERG: I agree with the gentleman
who just spoke.

In theory, however, his suggesticon
could constitute a kind of licensing mechanism, which
is both beyond the scope of the Attorney General's
ability in promulgation of rules, It would probably
require an act of the Legislature, which cannot be done
through this process.

If there should be health spa
licensing, then I think that the people who desire that
should contact their appropriate State Senators and
Representatives, but right now, for the purpose of the
rule, c¢learly the licensing and the pre-opening
investigation is beyond both the rescurces of the
Attérney Geﬁeral and his legislative fiat.

MR. MANCS: Why couldn't you offer a service
where if someone had joined a health club as a consumer

vou have the names of our clubs and those are the names

that you pick and if anybody else came in, you don’'t
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recommend them. You give us a recommendation. We have

been established.

MR. SCHULENBERG: Because that is beyond the

. Attorney General's power, 1Indeed, there are specific

restrictions prohibiting the Attorney General or
representatives of the Government of the State of West
Virginia from making specific recommendations.

MR. MANQOS: So now you are going tec ask us to
go get a §50,000 bond and ask how many people in here
could keep their club open if you did that.

Did you ever think how many members are
going to be out and how much money they are gcing to
lose by getting that $50,000 bond?

MR. WHITE: The $50,000 bond alse¢, Jjust as
you said, the two states that repealed it, doesn't mean
h; had to touch it. He told vou he had a $30,000 =
month break even. He has got toe turn 360 a year to

break even. So he is probably maybe turning 500,000 a

| vear. Other clubs are turning $700,000 a vear. What

about the other 750,000 that is lost?
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The 850,000 bond really doesn't touch
iz. The 850,000 bond is something that may make you
locok good, but it isn't really going to touch it if you
are really wanting him to bond and you are finding out
that they can't even afford the 5C,000.

So what actually is necessary is way
bevond their ability and it just can't happen, It
shouldn't happen with the c¢lubs that are here now.

These clubs would shut down and other
ones would open probably and they wouldn't open in the
smaller communities and you wouldn't have the improved
-- getting people to think more about their health,
which is what Mr. Poster was talking about earlier.

MR. LAMONT: Mr. Rnowles?

MR. KENOWLES: A couple of things. It sounds
like $138,000 was lost last year. That seems like
piddlings., 779 people were hurt with people leaving
the state. So there, once again, is people out of
state and it sounds like vou are hurting everyone,

especlally the little person, for a few shysters.
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S¢ it seems like there ocugcht to be some
other type of a better eguitable control or something.
MR. LAMONT: Mr. Poster?
MR. POSTER: I think we are all after the
| same thing. We want to keep the bums out of the
business and not have the consumer get ripped off. I
think we are all after the same thing.

I don't want somebody leaving scars in
my community or a community that I would like to
establish in. It just makes it harder for us.

MR. LAMONT: What would you suggest?
MR. POSTER: I think we need to do scomething
that is less drastic ==
- MR. LAMONT: Wﬁat, specifically, would you --

MR. POSTER: I -- really, if we could have --

-
[

‘QQE operators to merge with the Consumer Protection,
y::,i' .

and police together our own industry, we can find out

people that have done this before that are not

established.

I will bet you that 779 peocple, the
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largest percentage ¢f that money wasg from a few

operators and a few clubs and that probably was their
intent. ‘
I think that we could investigate those
¢concerns., I think there would be less money to our
industry. It weculd be less money for the taxpaver,
because now, you know, we have to enforce this. We

would have to police it., Why not do it with what is

already established, rather than hiring in scomebody that |
may not even know the business anyway?
MR. LAMONT: Thank you.,.

Mr. Enowles?

MR. ENOWLES: I have one more idea. When the
club cpens, that is when you have the most people and
you do the advertising., That is when you have the most
People joining and so that is when you make the most
amount of money to think you are going to survive,

But at any rate, so if maybe the bond

was required for a certain amount of time, because I

¥xnow on the Pam's Fitness in Williamson and Logan, they
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just came and got the money up front and closed within
a couple of months.

S50, maybe you should have it for a year
and then if somebody stays in it for a year, maybe the
bond repealed or something, but that -- so, it is at
first when the people join, because everybody in the
community is interested then.

o, you protect most cf the people. If
you would just have it for that first initial time to
see if the place ig going to make a go of it.

MR. WILEY¥: I don't think the clubs you are
speaking of here initially projected having a bond of
$50,000, or the clubs that are in existence in West
Virginia have prepared for that financially, but I
think if you made this -- if you went ahead with a bond
;&éﬁﬁade itAfor all new facilities coming to the area,
at least they have time to financially plan for the
bond and they understand the bond needs to be posted up

front, whereas the folks now that you are speaking to

never had an idea that this would ever be proposed and
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they didn't preject this, so they didn't plan for it
financially.
MR, LAMCONT: Thank you.
Any other c¢omments? (Pause.)
Okay, there being no further comments,
I declare that the public comment period cn the
Legislative Rule, Series 13, is cliosed, with the
exception of written comments, which would be received
in this office through 5:00 p.m., today.
Thank you.
(WHEREUPON, at 10:18 a.m.,
the hearing was

concluded.,)
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DISCUSSION OF AMENDMENTS

August 14, 198¢%




TITLE 142
WEST VIRGINIA LEGISLATIVE RULE
ATTORNEY GENERAL

SERIES 13
HEALTH SPAS

DISCUSSION OF AMENDMENTS

Section 2.5 was amended to clarify the definition of
Mhealth spa" and thus, ;hg_scope Qf the Rule applies to
facilities regardless of whether they did not provide "wet
areas" such as poels, whirlpools, or steam rooms. This was
done in response to a written comment received on the day of

the hearing.

Section 3 was amended in light of the considerable
obijection to the surety bond reguirement. The experience of
the Consumer Protection Division staff and the consumers
among other states surveyed clearly faveored some financial
security regquirement to protect consumers who prepay, out of
pocket or through financing, long term contracts. Represen-
tatives from variocus health spas indicated that other
arrangements would be more acceptable. In order to attempt
to accommodate other alternatives, Section 3 was amended to
allow a health spa to exempt itself from posting a bond
under one of two options. If the spa agrees to charge no
more that twenty-five dollars as an application fee. The
options that would avoid the bond requirement are:

either limit length of contracts to no more than three




menths or charge initially no more than one-third the
purchase price and spread out the rest of the balance of the
purchase price in monthly installments over the rest of the
contract. Either of these options protect consumers by
limiting the amount of potential losses they could suffer if
2 spa becomes insolvent while still allowing the spa to
avoid obtaining a bond. Section 3 was further amended to
require a spa to notify the Consumer Protection Division of
the Attorney General's office in advance of opening which

option available under Section 3 was being chosen.

A new Section € was inserted governing pre-opening sale
of contracts. This Section requires health spas who sell
memberships prior to opening their doors to escrow such
money in separate accounts. It bars the facility from using
consumers' membership fees to cover the initial start up
costs of building the facility or purchasing equipment.

This protects consumers from loss of membership fees paid
for services never provided if the health spa falters and
never opens for business despite having actually solicited
and sold memberships. This Section was added at the sug-
gestion of several states in light of their experiences and
at the suggestion of at least one industry representative
who testified at the hearing. The Consumer Protection
Division believes this course of action is prudent and
preferable to an outright ban on the selling of presale
contracts. If such sales are allowed but escrowed at least
a fledgling business can point to the number of sales and
intitial revenue to justify market demand and attract other

financing for its start up costs.




The Secticon on unfair or deceptive acts or practices
has been amended and renumbered to reflect the changes to¢
the surety bond section and the insertion of a new Section 6
regarding pre-opening sales. It is now an unfair or deceptive
act or practice to fail to comply with at least one of the
three options offered under Section 3. The amended secticn
also sanctions both the failure to notify the Consumer
Protection Division of the Attorney General's office of the
option chosen under Section 3 and violations of the escrow
requirements imposed on pre-opening sales pursuant to

Section & of the Rule,
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August 14, 1989

The Honeorable Ken Hechler
Secretary of State

State Capitol

Charleston, West Virginia 25305

Re: Filing of Agency-Approved Proposed Tegislative Rule

Dear Secretary Hechler: Z_CLA,f\\

Pursuant to Rule 5B cf the Secretary of State's Step Pro-
cedure for Legislative Rule-Making, enclosed for filing please
find a copy of the agency approved proposed legislative rule,
together with a2ll reguired attachments, pertaining to the
prevention of unfair or deceptive acts or practices in the
connection with the sale and provision of consumer services by
health spas.

If you have any guestions, or if you are in need of any
additional information, please feel free to contact Robkert J.
Lamont, Director of the Attorney General's Consumer Protection
Division, at 348-8986 anytime.

Ve truly yours,
'

ES G. BROWN
ATTORNEY GENERAL

CB/lp

Enclosures

(80Q) 368-8208




