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W rkF r Earl Ray Tomblin, Governor
O Ce Russell L. Fry, Acting Executive Director

WEST VIRGINIA J. Keith Burdette, Cabinet Secretary

November 6, 2015

The Honorable Natalie Tennant
Secretary of State

1900 Kanawha Boulevard East
Charleston, WV 25305-0770

Dear Ms. Tennant:

Enclosed is a copy of agency approved rules promulgated by WorkForce West
Virginia to establish the regions of the state for determining prevailing wage rates
and to establish a process for addressing written objections regarding the
methodology for calculating the prevailing hourly rate of wages and the calculation
of the hourly rate of wages. This rule is mandated in Article 5A, Chapter 21 of the
West Virginia Code.

Also, enclosed are copies of the written objections received by WorkForce West
Virginia along with Form 3, Notice of Agency Approval of a Proposed Rule, and the
fiscal note related to Article 5A, Chapter 21 of the West Virginia Code. The
Emergency Rules were not modified based on the written objections.

Respectfully, é
Russell L. F
Acting Executive Director

cc: LRMRC
Jeff Green
Scott Adkins
enc

112 California Avenue « Charleston, WV 25305

An agency of the Department of Commerce
An equal opportunity employer/program and auxiliary aids are available upon request to individuals with disabilities.
www.workforcewv.org
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APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

West Virginia Prevailing Wage Act

Rule Title: -
Type of Rule: Legislative [ JInterpretive [~] Procedural

Agency: WorkForce West Virignia e

Address: 112 California Avenue, Charleston, WV 25305

Phone Number: {304)558-2631

Email: scott.a.adkins@wv.gov

-\——‘_ﬁ—%_—“—\—\_

Fiscal Note Summary
Summarize in a clear and concise manner what impact this measure
will have on costs and revenues of state government.

There is no impact on the revenues of the state anticipated.

Fiscal Note Detail
Show over-all effect in Item 1 and 2 and. in Item 3. give an explanation of
Breakdown by fiscal year. including long-range effect.

FISCAL YEAR

Effect ()f Proposal Current Next Fiscal Year

increaseDecrease Increase/Decrease tUpon Full Implementation
{use =) (use =)
1. Estimated Total Cost 38.040.00 24.460.00] 100.000.00
Personal Services 26,964.00 57.238.00 84.202.00
Current Expenses 5.684.00 4.722.00 10.406.00
Repairs & Alterations 0.00 0.00 0.00
Assets 0.00 0.00 0.00
Other 5,382.00 0.00 5.392.00
2. Estimated Total 0.00 0.00 0.00
Revenues

West Virginia Prevailing Wage Act
Rule Title:




West Virginia Prevailing Wage Act

Rule Title:

3. Explanation of above estimates (including long-range effect):
Please include any increase or decrease in fees in your estimated total revenues.

The resources requested for the Prevailing Wage Act include FTEs. which will be utilized by permanent

and temporary staff, postage costs, printing costs, and information Systems costs (i.e. online survey
collection system, Survey database, etc.)

MEMORANDUM

Please identify any areas of vagueness, technical defects, reasons the proposed rule would
not have a fiscal impact, and/or any special issues not captured elsewhere on this form.

N/A

Date: August 31, 2015

uthorized Representative
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TITLE 96 it I B
EMERGENCY RULE | ! -
WORKFORCE WEST VIRGINIA

SERIES 04 - R . ' ’
WEST VIRGINIA PREVAILING WAGE ACT | /FGNA

s it i

§96-4-1. General.

1.1.  Scope and Purpose. —This rule defines the regions of the state that WorkForce West
Virginia will use to calculate the prevailing hourly rate of wages in the distinct regions of the
state where the construction is performed and sets forth the process that WorkForce West
Virginia will use to address written objections to the methodology used to calculate the
prevailing hourly rate of wages and the hourly rate of wages in the defined regions of the state.

1.2.  Authority. — West Virginia Code § 21-5A-11.
1.3.  Filing Date. —

1.4.  Effective Date. —

1.5.  Applicability. —

1.5.1. Any public authority or political subdivision contemplating construction of a
public improvement exceeding $500,000 in public money shall ascertain from WorkForce West
Virginia the prevailing hourly rate of wages in the regions of the state for laborers, workers or
mechanics in the various classes of the construction to be performed. The rates so determined
shall be incorporated in the contract specifications and made a part of those specifications.

1.5.2. Any affected person may object, in writing, to the methodology applied to
calculate the prevailing hourly rate of wages or the hourly rate of wages by filing a written
objection with the Executive Director in accordance with the process defined in this rule.

§96-4-2. Definitions.

2.1. “Executive Director” means the Executive Director of WorkForce West Virginia or his
or her designee.

§96-4-3. Regions of the State.

3.1. Regions. — Regions for determining the prevailing rate of wages shall align with the
seven (7) Workforce Investment Regions prescribed by the West Virginia Workforce Investment
Act, W. Va. Code § SB-2B-1, ef seq. The designated regions are a combination of regional areas
that are partly or completely in a single labor market area or economic development region. The
regions are as follows:
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3.1.1. Region 1 Counties. — Fayette, Greenbrier, McDowell, Mercer, Monroe, Nicholas,
Pocahontas, Raleigh, Summers, Webster, and Wyoming.

3.1.2. Region 2 Counties. — Boone, Cabell, Lincoln, Logan, Mingo, Putnam, and
Wayne.

3.1.3. Region 3 Counties. — Kanawha.

3.1.4. Region 4 Counties. — Calhoun, Clay, Jackson, Mason, Pleasants, Ritchie, Roane,
Wirt, and Wood.

3.1.5. Region 5 Counties. — Brooke, Hancock, Marshall, Ohio, Tyler, and Wetzel.

3.1.6. Region 6 Counties. — Barbour, Braxton, Doddridge, Gilmer, Harrison, Lewis,
Marion, Monongalia, Preston, Randolph, Taylor, Tucker, and Upshur.

3.1.7. Region 7 Counties. — Berkeley, Grant, Hampshire, Hardy, Jefferson, Mineral,
Morgan, and Pendleton.

§96-4-4. Process for Addressing Written Objections Regarding the Methodology for
Calculating the Prevailing Hourly Rate of Wages and Hourly Rate of Wages.

4.1. Time Period for Filing an Objection. — At any time within fifteen (1 5) days after the
prevailing wage rates are filed, any affected person may object, in writing, to the methodology
applied to calculate the prevailing hourly rate of wages or the hourly rate of wages by filing a
written objection with the Executive Director.

4.2. Objection in Writing. — The written objection shall include:

4.2.1. Name and address of the objecting party;
4.2.2. A complete description of the concern, including the affected trade(s);

4.2.3. Documentation or evidence supporting why the method is believed to be
calculated incorrectly, if any;

4.2.4. Recommendations for modifying the methodology; and
4.2.5. Signature of the objecting party or counsel.
4.3. Review of Written Objection. —
4.3.1. Within fifteen (15) days of the receipt of such written objection, the Research,
Information and Analysis Division, in coordination with the West Virginia University Bureau of

Business and Economic Research and the Center for Business and Economic Research at

2
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Marshall University, shall review the written objection and determine if the concerns set forth in
the written objection, if addressed, would improve the methodology.

4.3.2. If the Research, Information and Analysis Division, in coordination with the West
Virginia University Bureau of Business and Economic Research and the Center for Business and
Economic Research at Marshall University determine that addressing the concerns raised in the
written objection is warranted, the Research, Information and Analysis Division shall incorporate
the recommended changes, as appropriate, into WorkForce West Virginia’s prevailing wage data
collection process used to calculate prevailing hourly wage rates in the regions of the state for the
next succeeding year.

4.3.3. If the Research, Information and Analysis Division, in coordination with the West
Virginia University Bureau of Business and Economic Research and the Center for Business and
Economic Research at Marshall University determine that addressing the concerns set forth in
the written objection will not improve the methodology, such written objection shall be
dismissed and no further action is necessary.

4.3.4. The Executive Director shall notify all parties of the decision to accept or reject
the recommendations to improve the methodology by personal service or registered mail, return
receipt requested.

4.4. Right to Appeal. —
4.4.1. At any time within fifteen (15) days of the receipt of the decision to accept or
reject the recommendation to improve the methodology, any affected party may appeal the

decision by filing a written notice of appeal with the Executive Director in accordance with
subsection 4.5 of this rule.

4.4.2. Within ten (10) days of the receipt of such written notice of appeal, the Executive
Director shall set a date for hearing and that date shall be within thirty (30) days after receipt of
the notice to appeal.

4.5. Notice to Appeal in Writing. — The written notice to appeal must include:
4.5.1. Name and address of the appealing party;

4.5.2. Statement detailing the grounds and rationale for the appeal and the specific
trade(s) affected; and

4.5.3. Signature of the appealing party or counsel.

4.6. Notice of Hearing. — Notice of the date, time, and place of the appeal hearing shall be
sent to all interested parties at least ten (10) days in advance of the hearing date.
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4.7. Withdrawal of Appeals. — If, after filing a notice of appeal, the appealing party decides
to withdraw the appeal, the party shall file a written notice of withdrawal to the Executive
Director.

4.8. In Camera Treatment of Confidential Information. — The Executive Director shall have
authority to order documents or oral testimony offered in evidence during the appeal hearing,
whether admitted or rejected, to be heard in camera.

4.9. Notice of Decision. — Upon consideration of all evidence, the Executive Director shall
issue a decision within fifteen (15) days of the conclusion of the hearing. Such decision shall be
filed with the Secretary of State and a copy delivered to all parties by registered mail, return
receipt requested.

4.10. Right to Appeal. — Any party affected by the appeal hearing may appeal the decision to
the Kanawha County Circuit Court within thirty (30) days of receipt of the notice of decision.
The decision of the Kanawha County Circuit Court may be appealed to the Supreme Court of
Appeals of West Virginia in the manner provided by law for appeals of administrative action.

4.11. Consolidation of Written Objections. — Notwithstanding any other provision of this rule
to the contrary, the Executive Director may consolidate written objections for hearing and final
determination purposes in the interest of efficiency.

4.12.  Calculation of Days. — If the last day of a time period set forth in this rule is a
Saturday, Sunday, or legal holiday, the time period continues to run until the end of the next day
that is not a Saturday, Sunday, or legal holiday. The day of the event that triggers the time period
shall be excluded from the calculation of the time period.



Chandler Swope
702 3 Springs Drive
Bluefield, WV 24701

Via Hand-Delivery

October 12, 2015

Workforce West Virginia

Atin: Prevailing Wage Comments
112 California Avenue
Charleston. WV 25305

RE:  Objection to the 2015 WV Prevailing Wage Rates pursuant to WV Legislative Rule 96
CSR 04, September 30, 2015

Dear Workforce West Virginia,

| am writing to you as a former business owner and concerned citizen to object to
WorkForce West Virginia’s (“WFWV™) September 2015 Rule concerning prevailing wages.
WEFWYV has not complied with the letter or the spirit of the prevailing wage law reform that was
enacted earlier this year. Under West Virginia Code § 21-SA-5, the methodology for
determining prevailing wages is explained as follows:

On or before June 1, 2015, Workforce West Virginia, in
coordination with the West Virginia University Bureau of Business
and Economic Research and the Center for Business and Economic
Research at Marshall University, shall determine the methodology
for annually calculating the prevailing hourly rate of wages as
evidenced by all appropriate economic data, including, but not
limited to, the average rate of wages published by the U. S. Bureau
of Labor Statistics and the actual rate of wages paid in the regions
of this state to the workers, laborers or mechanics in the same trade
or occupation in the construction industry, regardless of the wages
listed in collective bargaining agreements, to ascertain the
prevailing rate of wages paid in the regions of the state in which
the construction of the public improvement is to be performed.

Following is a list of specific reasons that I object to the 2015 WV Prevailing Wage rates and the
WFWYV methodology for calculating these rates:



IR I object to the fact that the detailed methodology used by WFWYV has not been provided
to the public. The ability to provide a comprehensive objection is frustrated by the lack of
information about WFWV’s procedure in determining the prevailing wage rates. Only a
summary of the methodology is available on WFWV*s website for the public to view. This lack
of transparency inhibits meaningful discourse about whether the WFWV methodology is
consistent with the legislative intent of §21-5A et. seq. and undermines the efficacy of public
comment pursuant to WV Legisiative Rule 96 CSR 04. For this reason, I reserves the right to
supplement this protest after reasonable opportunity for review of WFWV’s detailed
methodology and conclusions.

Recommendation: Provide the full report outlining WFWV prevailing wage calculation
methodology to the public and allow for sufficient time for review and questions prior to
conducting the survey.

2. Swope Construction Co. object to the inclusion of prevailing wage rates in the survey. It
is clear that the overriding purpose of the amendment to the WV Prevailing Wage Act was to
correct the WVDOL wage determination methodology which consistently resulted in artificially
inflated prevailing wage rates. Reliance on prevailing wage data from 2014 and earlier, which
the Legislature implicitly deems unreliable as a data source, perpetuates the problem which §21-
5A et. seq. was enacted to address. As such, considering the clear legislative intent, prevailing
wage rates cannot be considered “appropriate economic data” under the statute. Even the
WVDOL surveys excluded prevailing wage rates from its surveys for obvious reasons. There
can be no doubt that the inclusion of prevailing wages heavily impacted the results of WFWV’s
survey, particularly in instances where employers reported prevailing wage fringes paid as cash,

Recommendation: Exclude all prevailing wages, state and federal, from the wage data compiled
in the establishment of prevailing wages.

3. WFWYV failed to compile data in a manner that would accurately reflect the “actual rate
of wages paid in the regions of this state”, WV Code §21-5A-5(2). First, by limiting available
wage information to four selected weeks, WFWV has excluded 77% of the relevant data
regarding the “actual rate of wages paid” by employers in the WV construction industry. It is no
more burdensome for a business owner to provide wage rates by classification for the entire year
than it is to provide this data for 4 weeks of the year.

Second, WFWYV claims that there was a 73.6% response rate to the surveys from 3,722
employers. However, the “Prevailing Wage Methodology Statistics,” prepared on September 30,
2015, shows that only 15% of the surveys returned were actually used in the prevailing wage
calculations. This equates to approximately 11% of the total 4,998 surveys that were sent to
employers. This methodology does not generate a sufficient data set from which the “actual rate
of wages™ can be determined.

Recommendation: (1) Survey all construction wages paid for the vear, excluding prevailing
wages; (2) Provide guidance on how to average wages for employees whose rates may have
changed during the year; (3) Provide guidance on how to report wages for employees who work



excluding all wages paid on publicly funded construction projects; (2) Provide a thorough
explanation of how BLS-OES data was used and not used in the final publication of the new
prevailing wage rates; and (3) If representatives of the construction industry are utilized as
consultants or participate in development of any aspect of the development of prevailing wages
in WV, then WFWV should include construction employers.

6. WFWV included fringe benefit contrary to the mandate of the WV Legislature. The term
of “compensation” was replaced during the drafting of the statute with the term “wages™ with the
specific intent to exclude fringe benefits from the evaluation of prevailing wage rates. On
February 25, 2015, when asked directly by Delegate Caputo from Marion County if the change
in definition would exclude the requirement to mandate fringe benefits, the House Government
Organization Attorney. Tracy Webb, responded by saying that it would. This reason was cited
by member of the legislature both in that committee and during floor debate as a reason not to
support the legislation. Officials from WFWV and MU were both in attendance that day and
made aware of this interpretation. Contrary to the clear legislative intent, WFWV included
fringe benefits in the surveys to employers and in the calculation of the prevailing wage.

Recommendution: (1) Exclude the fringe benefits from the published rates and survey process in
accordance with the statute; and (2) Seek further guidance from the WV Legislature on how
fringe benefits are to be presented in the prevailing wage determination, if at all.

The chaos that has ensued regarding prevailing wage reform in WV has been disruptive
and damaging to construction employers and will ultimately jeopardize job opportunities in our
industry. I, like many in our industry, looks to WFWV to honor the letter and spirit of the
amendment to the WV Prevailing Wage Act and to develop a fair, unbiased and accurate
prevailing wage. 1 support a fair living wage for employees who work on public improvement
projects but also supports the WV taxpayers’ right to not be burdened by overpriced public
construction for the sake of special interest groups’ agendas.

Please do not hesitate to contact me if you have questions.

Sincerely.

! # 2
o~ / '
(Aadte_. ;ﬁa,—?\é
Chandler Swope
Concerned Citizen



MARCH-WESTIN

COMPANY, INC.

Via Hand-Delivery

October 12, 2015

Workforce West Virginia

Attn: Prevailing Wage Comments
112 California Avenue
Charleston, WV 25305

RE: Objection to the 2015 WV Prevailing Wage Rates pursuant to WV Legislative Rule 96
CSR 04, September 30, 2015

Dear Workforce West Virginia,

I am writing to you as Vice-President of March-Westin Company to object to WorkForce
West Virginia’s (“‘WFWV”) September 2015 Rule concerning prevailing wages and the 2015
WV Prevailing Wage Rates. WFWV has not complied with the letter or the spirit of the
prevailing wage law reform that was enacted earlier this year. Under West Virginia Code § 21-
5A-5, the methodology for determining prevailing wages is explained as follows:

On or before June 1, 2015, Workforce West Virginia, in
coordination with the West Virginia University Bureau of Business
and Economic Research and the Center for Business and Economic
Research at Marshall University, shall determine the methodology
for annually calculating the prevailing hourly rate of wages as
evidenced by all appropriate economic data, including, but not
limited to, the average rate of wages published by the U. S. Bureau
of Labor Statistics and the actual rate of wages paid in the regions
of this state to the workers, laborers or mechanics in the same trade
or occupation in the construction industry, regardless of the wages
listed in collective bargaining agreements, to ascertain the
prevailing rate of wages paid in the regions of the state in which
the construction of the public improvement is to be performed.

Following is a list of specific reasons that March-Westin objects to the 2015 WV Prevailing
Wage rates and the WFWYV methodology for calculation these rates:

1. March-Westin objects to the fact that the detailed methodology used by WFWYV has not
. been provided to the public. The ability to provide a comprehensive objection is frustrated by

melackofmfomaﬁmabomWFWV’spmcedmeindetamhﬁngtheprwaihngwagem.
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Only a summary of the methodology is available on WFWV’s website for the public to view.
This lack of transparency inhibits meaningful discourse about whether the WFWV methodology
is consistent with the legislative intent of §21-5A et. seq. and undermines the efficacy of public
comment pursuant to WV Legislative Rule 96 CSR 04. For this reason, March-Westin
reserves the right to supplement this protest after reasonable opportunity for review of
WEFWV’s detailed methodology and conclusions.

Recommendation: Provide the full report outlining WFWV prevailing wage calculation
methodology to the public and allow for sufficient time for review and questions prior to
conducting the survey.

2. March-Westin objects to the inclusion of prevailing wage rates the survey. It is clear that
the fundamental purpose of the amendment to the WV Prevailing Wage Act was to correct the
WVDOL wage determination methodology which consistently resulted in artificially inflated
prevailing wage rates. Reliance on prevailing wage data from 2014 and earlier, which the
Legislature implicitly deems unreliable as a data source, perpetuates the problem which §21-5A
et. seq. was enacted to address. As such, considering the clear legislative intent, prevailing wage
rates cannot be considered “appropriate economic data” under the statute. Even the WVDOL
surveys excluded prevailing wage rates from its surveys for obvious reasons. There can be no
doubt that the inclusion of prevailing wages heavily impacted the results of WFWV’s survey.

Recommendation: Exclude all prevailing wages, state, local and federal, from the wage data
compiled in the establishment of prevailing wages.

3. WEFWYV failed to compile data in a manner that would accurately reflect the “actual rate
of wages paid in the regions of this state”, WV Code §21-5A-5(2). First, by limiting available
wage information to four selected weeks, WFWV has excluded 77% of the relevant data
regarding the “actual rate of wages paid” by employers in the WV construction industry. It is no
more burdensome for March-Westin to provide wage rates by classification for the entire year

than it is to provide this data for 4 weeks of the year. '

Second, WFWV claims that there was a 73.6% response rate to the surveys from 3,722
employers. However, the “Prevailing Wage Methodology Statistics,” prepared on September 30,
2015, shows that only 15% of the surveys returned were actually used in the prevailing wage
calculations. This equates to approximately 11% of the total 4,998 surveys that were sent to
employers. This methodology does not generate a sufficient data set from which the “actual rate
of wages” can be determined.

Recommendation: (1) Survey all construction wages paid for the year, excluding prevailing
wages; (2) Provide guidance on how to average wages for employees whose rates may have
changed during the year; (3) Provide guidance on how to report wages for employees who work
in different classifications during the year; and, (4) Provide guidance on how to report wages for
part-time, seasonal, or sporadic employees.

4, WFWYV only provided one week to respond to the surveys; although a one-week
extension was eventually granted. Given the uncertainty and controversy surrounding the issue
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of prevailing wage reform during this time, it would have been prudent to allow employer fair
notice and reasonable time to ask questions and provide responses that did not have to be hastily
prepared. ‘

Recommendation: Extend the response time period for completion of the survey to encourage
maximum participation by employers and minimize errors.

5. March-Westin objects on the basis that WFWV acknowledges that only 21% of the
prevailing wages were established using U.S. Bureau of Labor Statistics data, although the
statute provides that the methodology for determining prevailing wages shall include “the
average rate of wages published by the U. S. Bureau of Labor Statistics”. The summary of the
methodology available to the public does not explain how BLS-OES statistics are used to
determine the 2015 prevailing wage rates.

Since 1884, the Bureau of Labor Statistics of the U.S. Department of Labor, an
independent statistical agency, has been the principal Federal agency responsible for measuring
labor market activity, working conditions, and price changes in the economy. Its mission is to
collect, analyze, and disseminate essential economic information to support public and private
decision-making, hitp://www.bls.gov/bls/infohome htm

It stands to reason that the WV Legislature mandated WFWYV to utilize the BLS data
because the BLS is the single most qualified and unbiased source of reliable wage data that is
readily available. As both WFWV and BLS are both funded by the USDOL, it is logical to
expect cooperation between the two agencies and even a deference by WFWV to the more than
130 years of experience in the field of economic and employment data compilation and statistical
analysis. If WFWYV believes that BLS data is not reliable as a data source, it should bear the
burden to show why a federal agency whose sole purpose is to gather such data should be
disregarded.

At the very least, WFWYV should be able to provide, es BLS does, an independent and
unbiased evaluation of wages in WV. It is very conceming that news reports revealed that
WFWV consulted extensively with Steve White, Executive Director of the Affiliated
Construction Trades Council, a division of the WV State Building & Construction Trades
Council regarding the development of the methodology and definition of wage classifications, If
WFWV is interested in collaborating with the WV construction industry regarding the
establishment of a fair and accurate prevailing wage in WV, March-Westin, as one of the largest
construction employers in WV with 31 years of experience will gladly provide assistance and
insight.

Recommendation: (1) Utilize BLS-OES data as the primary source of wage data and supplement
with actual wage data compiled by scientifically valid data collection methods from employers
excluding all wages paid on publicly funded construction projects; (2) Provide a thorough
explanation of how BLS-OES data was used and not used in the final publication of the new
prevailing wage rates; and (3) If representatives of the construction industry are utilized as
consultants or participate in development of any aspect of the development of prevailing wages
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in WV, then WFWV should include construction employers, without regard to whether those
contractors’ employees are affiliated with a union or not.

6. WFWYV included fringe benefit contrary to the mandate of the WV Legislature. The term
of “‘compensation” was replaced during the drafting of the statute with the term “wages” with the
specific intent to exclude fringe benefits from the evaluation of prevailing wage rates. On
February 25, 2015, when asked directly by Delegate Caputo from Marion County if the change
in definition would exclude the requirement to mandate fringe benefits, the House Government
Organization Attorney, Tracy Webb, responded by saying that it would, This reason was cited
by member of the legislature both in that committee and during floor debate as a reason not to
support the legislation. Officials from WFWV and MU were both in attendance that day and
made aware of this interpretation. Contrary to the clear legislative intent, WFWV included
fringe benefits in the surveys to employers and in the calculation of the prevailing wage.

Recommendation: (1) Exclude the fringe benefits from the published rates and survey process in
accordance with the statute; and (2) Seek further guidance from the WV Legislature on how
fringe benefits are to be presented in the prevailing wage determination, if at all.

The chaos that has ensued regarding prevailing wage reform in WV has been disruptive
and damaging to construction employers and will ultimately jeopardize job opportunities in our
industry. March-Westin, like many in our industry, looks to WFWV to honor the letter and spirit
of the amendment to the WV Prevailing Wage Act and to develop a fair, unbiased and accurate
prevailing wage. March-Westin supports a fair living wage for employees who work on public
improvement projects but also supports the WV taxpayers’ right to not be burdened by
overpriced public construction for the sake of special interest groups’ agendas.

Please do not hesitate to contact me if you have questions.

Sincerely,

James Ridgeway, Vice-President of Operations
March-Westin Company, Inc.

cc:  Russel L. Fry, Acting Executive Director, WFWV
Jeff Green, Director of Research, WFWV



Mechanicai Contracting, Cansultation & Design-Build Service

Via Hand-Delivery

QOctober 12, 20153

Workforce West Virginia

Attn: Prevailing Wage Comments
112 California Avenue
Charleston, WV 25305

RE:  Objection to the 2015 WV Prevailing Wage Rates pursuant to WV Legislative Rule 96
CSR 04. September 30, 2015

Dear Worlkforce West Virginia,

I am writing to you as Vice-President of A. Durer. Inc. to object to WorkForce West
Virginia's (*“WFWV™) September 2015 Rule conceming prevailing wages and the 2015 WV
Prevailing Wage Rates. WFWV has not complied with the letter or the spirit of the prevailing
wage law reform that was enacted earlier this year. Under West Virginia Code § 21-5A-5, the
methodology for determining prevailing wages is explained as follows:

On or before June 1, 2015, Workforce West Virginia, in
coordination with the West Virginia University Bureau of Business
and Economic Research and the Center for Business and Economic
Research at Marshall University, shall determine the methodology
for annually calculating the prevailing hourly rate of wages as
evidenced by all appropriate economic data, including, but not
limited to, the average rate of wages published by the U. S. Bureau
of Labor Statistics and the actual rate of wages paid in the regions
of this state to the workers, laborers or mechanics in the same trade
or occupation in the construction industry, regardless of the wages
listed in collective bargaining agreements, to ascertain the
prevailing rate of wages paid in the regions of the state in which
the construction of the public improvement is to be performed.

Following is a list of specific reasons that A. Durer objects to the 2015 WV Prevailing Wage
rates and the WFWYV methodology for calculation these rates:

1. A. Durer objects to the fact that the detailed methodology used by WFWYV has not been
provided to the public. The ability to provide a comprehensive objection is frustrated by the lack
of information about WFWV’s procedure in determining the prevailing wage rates. Only a
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summary of the methodology is available on WFWV’s website for the public to view. This lack
of transparency inhibits meaningful discourse about whether the WFWV methodology is
consistent with the legislative intent of §21-5A et. seq. and undermines the efficacy of public
comment pursuant to WV Legislative Rule 96 CSR 04. For this reason, A. Durer reserves the
right to supplement this protest after reasonable opportunity for review of WFWV’s
detailed methodology and conclusions.

Recommendation: Provide the full report outlining WFWV prevailing wage calculation
methodology to the public and allow for sufficient time for review and questions prior to
conducting the survey.

2. A. Durer objects to the inclusion of prevailing wage rates the survey. It is clear that the
fundamental purpose of the amendment to the WV Prevailing Wage Act was to correct the
WVDOL wage determination methodology which consistently resulted in artificially inflated
prevailing wage rates. Reliance on prevailing wage data from 2014 and earlier, which the
Legislature implicitly deems unreliable as a data source, perpetuates the problem which §21-5A
et. seq. was enacted to address. As such, considering the clear legislative intent, prevailing wage
rates cannot be considered “appropriate economic data” under the statute. Even the WVDOL
surveys excluded prevailing wage rates from its surveys for obvious reasons. There can be no
doubt that the inclusion of prevailing wages heavily impacted the results of WFWV’s survey.,

Recommendation: Exclude all prevailing wages, state, local and federal, from the wage data
compiled in the establishment of prevailing wages.

3. WFWYV failed to compile data in a manner that would accurately reflect the “actual rate
of wages paid in the regions of this state”, WV Code §21-5A-5(2). First, by limiting available
wage information to four selected weeks, WFWV has excluded 77% of the relevant data
regarding the “actual rate of wages paid” by employers in the WV construction industry. It is no
more burdensome for A. Durer to provide wage rates by classification for the entire year than it
is to provide this data for 4 weeks of the year.

Second, WFWYV claims that there was a 73.6% response rate to the surveys from 3,722
employers. However, the “Prevailing Wage Methodology Statistics,” prepared on September 30,
2015, shows that only 15% of the surveys returned were actually used in the prevailing wage
calculations. This equates to approximately 11% of the total 4,998 surveys that were sent to
employers. This methodology does not generate a sufficient data set from which the “actual rate
of wages” can be determined.

Recommendation: (1) Survey all construction wages paid for the year, excluding prevailing
wages; (2) Provide guidance on how to average wages for employees whose rates may have
changed during the year; (3) Provide guidance on how to report wages for employees who work
in different classifications during the year; and, (4) Provide guidance on how to report wages for
part-time, seasonal, or sporadic employees.

4, WFWYV only provided one week to respond to the surveys; although a one-week
extension was eventually granted. Given the uncertainty and controversy surrounding the issue
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of prevailing wage reform during this time, it would have been prudent to allow employer fair
notice and reasonable time to ask questions and provide responses that did not have to be hastily

prepared.

Recommendation: Extend the response time period for completion of the survey to encourage
maximum participation by employers and minimize errors.

5. A. Durer objects on the basis that WFWV acknowledges that only 21% of the prevailing
wages were established using U.S. Bureau of Labor Statistics data, although the statute provides
that the methodology for determining prevailing wages shall include “the average rate of wages
published by the U. S. Bureau of Labor Statistics”. The summary of the methodology available
to the public does not explain how BLS-OES statistics are used to determine the 2015 prevailing
wage rates.

Since 1884, the Bureau of Labor Statistics of the U.S. Department of Labor, an
independent statistical agency, has been the principal Federal agency responsible for measuring
labor market activity, working conditions, and price changes in the economy. Its mission is to
collect, analyze, and disseminate essential economic information to support public and private
decision-making, hitp://www.bls.gov/bls/infohome.htm

It stands to reason that the WV Legislature mandated WFWYV to utilize the BLS data
because the BLS is the single most qualified and unbiased source of reliable wage data that is
readily available. As both WFWV and BLS are both funded by the USDOL, it is logical to
expect cooperation between the two agencies and even a deference by WFWV to the more than
130 years of experience in the field of economic and employment data compilation and statistical
analysis. If WFWV believes that BLS data is not reliable as a data source, it should bear the
burden to show why a federal agency whose sole purpose is to gather such data should be
disregarded.

At the very least, WFWYV should be able to provide, as BLS does, an independent and
unbiased evaluation of wages in WV. It is very concerning that news reports revealed that
WFWV consulted extensively with Steve White, Executive Director of the Affiliated
Construction Trades Council, a division of the WV State Building & Construction Trades
Council regarding the development of the methodology and definition of wage classifications. If
WFWYV is interested in collaborating with the WV construction industry regarding the
establishment of a fair and accurate prevailing wage in WV, A. Durer, as one of the largest
construction employers in WV with 31 years of experience will gladly provide assistance and
insight.

Recommendation: (1) Utilize BLS-OES data as the primary source of wage data and supplement
with actual wage data compiled by scientifically valid data collection methods from employers
excluding all wages paid on publicly funded construction projects; (2) Provide a thorough
explanation of how BLS-OES data was used and not used in the final publication of the new
prevailing wage rates; and (3) If representatives of the construction industry are utilized as
consultants or participate in development of any aspect of the development of prevailing wages
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in WV, then WFWYV should include construction emplovers, without regard to whether those
contractors’ employees are affiliated with a union or not,

6. WEWYV included fringe benefit contrary to the mandate of the WV Legislature. The term
of “compensation” was replaced during the drafling of the statute with the term “wages” with the
specific intent to exclude fringe benefits from the evaluation of prevailing wage rates. On
February 23. 2015, when asked directly by Delegate Caputo from Marion County-if the change
in definition would exclude the requirement to mandate fringe benefits, the House Government
Organization Attomey, Tracy Webb, responded by saying that it would. This reason was cited
by member of the legislature both in that committee and during floor debate as a reason not to
support the legislation. Officials from WFWYV and MU were both in attendance that day and
made aware of this interpretation. Contrary to the clear legislative intent, WFWV included
fringe benefits in the surveys to employers and in the calculation of the prevailing wage.

Recommendation. (1) Exclude the fringe benefits from the published rates and survey process in
accordance with the statute; and (2) Seek further guidance from the WV Legislature on how
fringe benefits are to be presented in the prevailing wage determination. if at all.

The chaos that has ensued regarding prevailing wage reform in WV has been disruptive
and damaging to construction employers and will ultimately jeopardize job opportunities in our
industry. A. Durer. like many in our industry, looks to WFWV to honor the letter and spirit of
the amendment to the WV Prevailing Wage Act and to develop a fair, unbiased and accurate
prevailing wage. A. Durer supports a fair living wage for employees who work on public
improvement projects but also supports the WV taxpayers’ right to not be burdened by
overpriced public constructicn for the sake of special interest groups agendas.

Please do not hesitate to contact me if you have questions.

4 -7
Sincerely, -, Py

Phillip L. Weser, Vice-President
A. Durer, Inc., Inc.

ee: Russel L. Fry, Acting Executive Director, WFWV
Jetf Green. Director of Research, WFWV
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360 Frontier Street, Morgantown, WV 26505
October 12,2015 304,599.4880 Fax 304.599.7509

Workforce West Virginia

Attn: Prevailing Wage Comments
112 California Avenue
Charleston, WV 25305

RE:  Objection to the 2015 WV Prevailing Wage Rates pursuant to WV Legislative Rule 96
CSR 04, September 30, 2015

Dear Workforce West Virginia,

I am writing to you as Vice-President of Back-East, Ltd to object to WorkForce West
Virginia’s (“WFWV”) September 2015 Rule concerning prevailing wages and the 2015 WV
Prevailing Wage Rates. WFWV has not complied with the letter or the spirit of the prevailing
wage law reform that was enacted earlier this year. Under West Virginia Code § 21-5A-5, the
methodology for determining prevailing wages is explained as follows:

On or before June 1, 2015, Workforce West Virginia, in
coordination with the West Virginia University Bureau of Business
and Economic Research and the Center for Business and Economic
Research at Marshall University, shall determine the methodology
for annually calculating the prevailing hourly rate of wages as
evidenced by all appropriate economic data, including, but not
limited to, the average rate of wages published by the U. S. Bureau
of Labor Statistics and the actual rate of wages paid in the regions
of this state to the workers, laborers or mechanics in the same trade
or occupation in the construction industry, regardless of the wages
listed in collective bargaining agreements, to ascertain the
prevailing rate of wages paid in the regions of the state in which
the construction of the public improvement is to be performed.

Following is a list of specific reasons that Back-East objects to the 2015 WV Prevailing Wage
rates and the WFWV methodology for calculation these rates:

1. Back-East objects to the fact that the detailed methodology used by WFWYV has not been
provided to the public. The ability to provide a comprehensive objection is frustrated by the lack
of information about WFWV’s procedure in determining the prevailing wage rates. Only a
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summary of the methodology is available on WFWV’s website for the public to view. This lack
of transparency inhibits meaningful discourse about whether the WFWV methodology is
consistent with the legislative intent of §21-5A et. seq. and undermines the efficacy of public
comment pursuant to WV Legislative Rule 96 CSR 04. For this reason, Back-East reserves
the right to supplement this protest after reasonable opportunity for review of WFWYV’s
detailed methodology and conclusions.

Recommendation: Provide the full report outlining WFWV prevailing wage calculation
methodology to the public and allow for sufficient time for review and questions prior to
conducting the survey.

2. Back-East objects to the inclusion of prevailing wage rates the survey. It is clear that the
fundamental purpose of the amendment to the WV Prevailing Wage Act was to comrect the
WVDOL wage determination methodology which consistently resulted in artificially inflated
prevailing wage rates. Reliance on prevailing wage data from 2014 and earlier, which the
Legislature implicitly deems unreliable as a data source, perpetuates the problem which §21-5A
et. seq. was enacted to address. As such, considering the clear legislative intent, prevailing wage
rates cannot be considered “appropriate economic data” under the statute. Even the WVDOL
surveys excluded prevailing wage rates from its surveys for obvious reasons. There can be no
doubt that the inclusion of prevailing wages heavily impacted the results of WFWV’s survey.

Recommendation: Exclude all prevailing wages, state, local and federal, from the wage data
compiled in the establishment of prevailing wages.

3. WFWV failed to compile data in a manner that would accurately reflect the “actual rate
of wages paid in the regions of this state”, WV Code §21-5A-5(2). First, by limiting available
wage information to four selected weeks, WFWV has excluded 77% of the relevant data
regarding the “actual rate of wages paid” by employers in the WV construction industry. It is no
more burdensome for Back-East to provide wage rates by classification for the entire year than it
is to provide this data for 4 weeks of the year.

Second, WFWYV claims that there was a 73.6% response rate to the surveys from 3,722
employers. However, the “Prevailing Wage Methodology Statistics,” prepared on September 30,
2015, shows that only 15% of the surveys returned were actually used in the prevailing wage
calculations. This equates to approximately 11% of the total 4,998 surveys that were sent to
employers. This methodology does not generate a sufficient data set from which the “actual rate
of wages” can be determined.

Recommendation: (1) Survey all construction wages paid for the year, excluding prevailing
wages; (2) Provide guidance on how to average wages for employees whose rates may have
changed during the year; (3) Provide guidance on how to report wages for employees who work
in different classifications during the year; and, (4) Provide guidance on how to report wages for
part-time, seasonal, or sporadic employees.

4. WFWYV only provided one week to respond to the surveys; although a one-week
extension was eventually granted. Given the uncertainty and controversy surrounding the issue
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of prevailing wage reform during this time, it would have been prudent to allow employer fair
notice and reasonable time to ask questions and provide responses that did not have to be hastily
prepared.

Recommendation: Extend the response time period for completion of the survey to encourage
maximum participation by employers and minimize errors.

5. Back-East objects on the basis that WFWYV acknowledges that only 21% of the prevailing
wages were established using U.S. Bureau of Labor Statistics data, although the statute provides
that the methodology for determining prevailing wages shall include “the average rate of wages
published by the U. S. Bureau of Labor Statistics”. The summary of the methodology available
to the public does not explain how BLS-OES statistics are used to determine the 2015 prevailing
wage rates.

Since 1884, the Bureau of Labor Statistics of the U.S. Department of Labor, an
indépendent statistical agency, has been the principal Federal agency responsible for measuring
labor market activity, working conditions, and price changes in the economy. Its mission is to
collect, analyze, and disseminate essential economic information to support public and private

decision-making, http://www bls.gov/bls/infohome.htm

It stands to reason that the WV Legislature mandated WFWYV to utilize the BLS data
because the BLS is the single most qualified and unbiased source of reliable wage data that is
readily available. As both WFWV and BLS are both funded by the USDOL, it is logical to
expect cooperation between the two agencies and even a deference by WFWV to the more than
130 years of experience in the field of economic and employment data compilation and statistical
analysis. If WFWYV believes that BLS data is not reliable as a data source, it should bear the

burden to show why a federal agency whose sole purpose is to gather such data should be
disregarded.

At the very least, WFWV should be able to provide, 2s BLS does, an independent and
unbiased evaluation of wages in WV. It is very concerning that news reports revealed that
WFWV consulted extensively with Steve White, Executive Director of the Affiliated
Construction Trades Council, a division of the WV State Building & Construction Trades
Council regarding the development of the methodology and definition of wage classifications. If
WFWYV is interested in collaborating with the WV construction industry regarding the
establishment of a fair and accurate prevailing wage in WV, Back-East, as one of the largest
construction employers in WV with 31 years of experience will gladly provide assistance and
insight.

Recommendation: (1) Utilize BLS-OES data as the primary source of wage data and supplement
with actual wage data compiled by scientifically valid data collection methods from employers
excluding all wages paid on publicly funded construction projects; (2) Provide a thorough
explanation of how BLS-OES data was used and not used in the final publication of the new
prevailing wage rates; and (3) If representatives of the construction industry are utilized as
consultants or participate in development of any aspect of the development of prevailing wages
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in WV, then WFWYV should include construction employers, without regard to whether those
contractors’ employees are affiliated with a union or not.

6. WFWYV included fringe benefit contrary to the mandate of the WV Legislature. The term
of “compensation” was replaced during the drafting of the statute with the term “wages” with the
specific intent to exclude fringe benefits from the evaluation of prevailing wage rates. On
February 25, 2015, when asked directly by Delegate Caputo from Marion County if the change
in definition would exclude the requirement to mandate fringe benefits, the House Government
Organization Aftomey, Tracy Webb, responded by saying that it would. This reason was cited
by member of the legislature both in that committee and during floor debate as a reason not to
support the legislation. Officials from WFWV and MU were both in attendance that day and
made aware of this interpretation. Contrary to the clear legislative intent, WFWV included
fringe benefits in the surveys to employers and in the calculation of the prevailing wage.

Recommendarion: (1) Exclude the fringe benefits from the published rates and survey process in
accordance with the statute; and (2) Seek further guidance from the WV Legislature on how
fringe benefits are to be presented in the prevailing wage determination, if at all.

The chaos that has ensued regarding prevailing wage reform in WV has been disruptive
and damaging to construction employers and will ultimately jeopardize job opportunities in our
industry. Back-East, like many in our industry, looks to WFWYV to honor the letter and spirit of
the amendment to the WV Prevailing Wage Act and to develop a fair, unbiased and accurate
prevailing wage. Back-East supports a fair living wage for employees who work on public
improvement projects but also supports the WV taxpayers’ right to not be burdened by
overpriced public construction for the sake of special interest groups’ agendas.

Please do not hesitate to contact me if you have questions.

Sincerely,
‘?; éa o

James Ridgeway, Vice-President
Back-East, Ltd

cc:  Russel L. Fry, Acting Executive Director, WFWV
Jeff Green, Director of Research, WFWV
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Dear Workforce West Virginia,

I am writing to you as a member of the Board of Directors for Environmental
Construction Inc. to object to WorkForce West Virginia’s (“WFWV”) September 2015 Rule
concerning the methodology used to determine the prevailing rate of wages to be used on public
projects in West Virginia. WorkForce West Virginia has not followed the prevailing wage law
that was enacted earlier this year. Under West Virginia Code § 21-5A-5, the methodology for
determining prevailing wages is explained as follows:

On or before June 1, 2015, Workforce West Virginia, in
coordination with the West Virginia University Bureau of Business
and Economic Research and the Center for Business and Economic
Research at Marshall University, shall determine the methodology
for annually calculating the prevailing hourly rate of wages as
evidenced by all appropriate economic data, including, but not
limited to, the average rate of wages published by the U. S. Bureau
of Labor Statistics and the actual rate of wages paid in the regions
of this state to the workers, laborers or mechanics in the same trade
or occupation in the construction industry, regardless of the wages
listed in collective bargaining agreements, to ascertain the
prevailing rate of wages paid in the regions of the state in which
the construction of the public improvement is to be performed.

These are the specific reasons that I object:

1. First and foremost, we object to the fact that the citizens of this state have been provided
with a process to offer written objection to a methodology that has not been made
available to the public. Only a summary of the methodology is available on WFWV's
website making the written objection process one that is lacking in adequacy when
attempting to evaluate the process that has been implemented. It is extremely difficult to
determine the specific intentions of the methodology put forth by WEWV if they don’t at
least provide it for public viewing, This lack of transparency is cause for concerns with
regards to the whole process.

Recommendation: Provide the full report to the public immediately to allow for sufficient
time to understand the specifics of the intentions of the various components of the survey
process. Provide explanation as to why the release of the full report was not completed
and the public was only left with a summary of the methodology to review in order to file
objections,
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We object to the use of 2014 prevailing wage rates in the use of the survey. WFWV did
not collect adequate private sector data in order to determine the new prevailing rate of
wages. Since WFWYV relied on the use of previously generated public prevailing wage
rates during four select weeks over the course of the previous year, it failed to take into
account a major portion of the work performed in this state. Given that the previous
prevailing wage rates were in dispute and the sole cause for this reform to begin with,
they should have never been considered “appropriate economic data” which the statute
calls for the use of. This process may exclude employers who may perform commercial
work and residential work, but were simply not performing commercial work in one of
the weeks that were selected. This leaves the process with insufficient data that is readily
available but excluded for the sole reason of performing the methodology in this manner.
Since all of those public projects required 2014 prevailing wage rates, this means that the
calculations were very heavily impacted by last year's prevailing wage, rather than the
factors identified by the legislature in the statute.

Recommendation: Remove the use of previous mandated public prevailing wage rates in
the survey process and replace it solely with wage rates that are negotiated between
employees and their employers at the time the survey is received.

WFWYV did not collect an accurate reflection of the wage rates paid due to the use of
heavy restrictions during the survey process. By limiting available wage information to
four selected weeks you have potentially excluded contractors who have relevant data,
but simply were not performing commercial work during that time period. Nowhere in
the statute does it call for such heavy restrictions on residential wage rates, yet the
methodology summary gives no explanation as to why that decision was made. WFWV
claims that it had a 73.6% response rate, having received responses from 3,722
employers. However, the “Prevailing Wage Methodology Statistics,” prepared on
September 30, 2015, shows that only 15% of the surveys returned were actually used in
the prevailing wage calculations; that comes to about 11% of the total 4,998 surveys that
were sent to employers. This methodology is not providing for an accurate reflection of

prevailing market rates due to heavy number of restrictions put in place during the
process,

Recommendation: Remove data collection process that only accounts for four select
weeks during the course of the previous year and simply survey construction employers
as to what wage rates they have negotiated with between themselves and their employees
on commercial construction. Also, please provide an explanation as to why only
commercial construction wage rates were collected when the statute does not specifically
cite their inclusion alone. Some contractors perform both residential and commercial
work and those contractors with relevant data may have been excluded simply because
they did not do commercial work during one of four selected weeks. This process is
removing entirely too much data from the process.

WFWYV only gave public notice of one week to respond. Despite internal efforts to
increase the number of respondents past that time period, WFWV’s brief public notice



could have been dissuasive to contractors who noticed the short timeframe and decided
not to complete the survey.

Recommendation: Extend the time period allotted for contractors to fill out the survey
providing for ample time to complete the steps necessary and not be concemned with a
short time frame.

. I also object because, according to WFWV, only 21% of the prevailing wages it
established used U.S. Bureau of Labor Statistics, although the statute provides that the
methodology for determining prevailing wages shall include “the average rate of wages
published by the U. S. Bureau of Labor Statistics. The summary of the methodology
available to the public does not adequately express how BLS-OES statistics are used in
the process to determine the prevailing rate of wages. Improper usage of BLS-OES data
through minimal supplementation has caused for unexplainable variances in the wage
rate calculations by our assessment. For example, “Operator Group One” has a higher
wage rate than “Operator Group Two™ in three of the seven regions of the state. In the
other four regions, “Operator Group Two" has a higher wage rate that “Operator Group
One.” Also, mechanics have a lower wage rate than that of laborer/helpers in all but one
of the seven regions of the state. This is clearly not reflective of the construction market’s
rates or conditions. These examples clearly indicate that the methodology used with
regards to the minimal usage of comprehensive BLS-OES data, and heavy reliance on
restrictive surveys is not reflective of market rates and is inherently flawed. This must be
revised to create a more stable and reliable system of calculating the prevailing rate of
wages.

Recommendation: Provide a full description of how required BLS-OES data was used in
the final publication of the new prevailing wage rates and explain why they were used to
such little extent when the statue clearly calls for their use.

Recommendation: Use available BLS data as your primary source of data the survey
results to supplement that data where it is needed rather than relying on a flawed
methodology which has no minimum response rate.

- WFWYV included fringe benefit calculations against the will of the West Virginia
Legislature. The term “wages” as defined by the statute does not include any language
referring to or requiring Fringe Benefits be mandated on public projects in the state of
West Virginia. The summary of the methodology available does not give an adequate
description as to why this significant mandate was ultimately added to the law when it is
not specifically required by the statute. The summary of the methodology states that the
term “wages™ has a standard meaning in West Virginia; however the term “wages” is
clearly defined in the statute as “the hourly rate paid for work performed by an employee
for an employer.” Due to the lack of any specific citation of “fringe benefits,” “fringe
packages,” or a definition of fringe benefits anywhere in the statute itself, WFWV cannot
impose such a mandate.
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The definition of “Compensation” was altered in the committee substitute while being
taken up before the House Government Organization Committee to the term “wages”
which clearly does not include fringe benefits. The reason this was altered was to exclude
a requirement to mandate fringe benefits on public projects. On February 25, 2015, when
asked directly by a Delegate member of the committee if the change in definition would
exclude the requirement to mandate fringe benefits, the House Government Organization
Attorney responded by saying that it would, in fact, no longer be a mandated
requirement. This reason was cited by numerous members of the legislature both in that
committee and during floor debate as a reason not to support this legislation. Officials
from WFWV and MU were both in attendance that day and made aware of this
interpretation. Despite that clear explanation, fringe benefits were still included in the

methodology and were surveyed as a result. We strongly object to this aspect of the
methodology.

Recommendation: Exclude the fringe benefits from the published rates and survey
process for this specific item is clearly not included in the statute. The summary of the
methodology claims that “wages” in West Virginia carries a standard definition. That
definition needs to be defined more broadly and a description needs made to the public as
to why this item was included when it was made clear by legislative attorneys who
drafted the bill, it was removed in the committee substitute that was ultimately codified in
to the West Virginia Code.

These specific aspects of the methodology adopted by WFWV make it more difficult for me
to successfully run my business because our prevailing wage is not accurate, and because
there is no predicting how WFWV will calculate prevailing wage given that there are
noticeable discrepancies in the published rage rates when being compared to standard market
rates and conditions. Ultimately this will mean fewer jobs for West Virginia construction
workers due to the increased cost for public construction which limits the amount of revenue
for additional projects to be bid to the industry. Employers need a prevailing wage that is
calculated using a methodology that we can see, adequately evaluate, which complies with
the law and is reflective of the definition of prevailing wages, those being rates that prevail in
the private market. If we have that, then we will have a fair prevailing wage that employers
can work with. Please fix these problems and calculate prevailing wages as the law
intended, so that we can move forward.

Ron Foster
Member of the Board
Environmental Construction Inc.
PO Box 705
Scott Depot, WV 25560
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Workforce West Virginia

Attn: Prevailing Wage Written Objections
112 California Avenue

Charleston, WV 25305

Dear Workforce West Virginia,

I am writing to you as President of Sutter Roofing Company to object to
WorkForce West Virginia’'s (“WFWV™) September 2015 Rule conceming the
methodology used to determine the prevailing rate of wages to be used on public projects
in West Virginia. WorkForce West Virginia has not followed the prevailing wage law that
was enacted earlier this year. Under West Virginia Code § 21-5A-5, the methodology for
determining prevailing wages is explained as follows:

On or before June 1, 2015, Workforce West Virginia, in
coordination with the West Virginia University Bureau of
Business and Economic Research and the Center for
Business and Economic Research at Marshall University,
shall determine the methodology for annually calculating the
prevailing hourly rate of wages as evidenced by all
appropriate economic data, including, but not limited to, the
average rate of wages published by the U. S. Bureau of
Labor Statistics and the actual rate of wages paid in the
regions of this state to the workers, laborers or mechanics in
the same trade or occupation in the construction industry,
regardless of the wages listed in collective bargaining
agreements, to ascertain the prevailing rate of wages paid in
the regions of the state in which the construction of the
public improvement is to be performed.

These are the specific reasons that I object:

1. First and foremost, we object to the fact that the citizens of this state have been
provided with a process to offer written objection to a methodology that has not
been made available to the public. Only a summary of the methodology is available
on WFWV’s website making the written objection process one that is lacking in
adequacy when attempting to evaluate the process that has been implemented. It is
extremely difficult to determine the specific intentions of the methodology put forth
by WFWV if they haven’t even provided it for public viewing. This lack of
transparency is cause for concems with regards to the whole process.

SUTTER ROOFING & METAL CO., INC.

TELEPHONE (304) 624-6568 » FAX (304) 622-3637
STADIUM DRIVE « P.O. BOX 2036 « CLARKSBURG, WV 26302-2036
WV CONTRACTOR LICENSE WV000463



Recommendation: Provide the full report to the public immediately to allow for sufficient
time to understand the specifics of the intentions of the various components of the survey
process. Provide explanation as to why the release of the full report was not completed
and the public was only left with a summary of the methodology to review in order to file
objections.

. We object to the use of 2014 prevailing wage rates in the use of the survey. WFWV did
not collect adequate private sector data in order to determine the new prevailing rate of
wages. Since WFWYV relied on the use of previously generated public prevailing wage
rates during four select weeks over the course of the previous year, it failed to take into
account a major portion of the work performed in this state. Given that the previous
prevailing wage rates were in dispute and the sole cause for this reform to begin with,
they should have never been considered “appropriate economic data” which the statute
calls for the use of. This process may exclude employers who may perform commercial
work and residential work, but were simply not performing commercial work in one of
the weeks that were selected. This leaves the process with insufficient data that is readily
available but excluded for the sole reason of performing the methodology in this manner.
Since all of those public projects required 2014 prevailing wage rates, this means that the
calculations were very heavily impacted by last year’s prevailing wage, rather than the
factors identified by the legislature in the statute.

Recommendation: Remove the use of previous mandated public prevailing wage rates in
the survey process and replace it solely with wage rates that are negotiated between
employees and their employers at the time the survey is received. '

. WFWYV did not collect an accurate reflection of the wage rates paid due to the use of
heavy restrictions during the survey process. By limiting available wage information to
four selected weeks you have potentially excluded contractors who have relevant data,
but simply were not performing commercial work during that time period. Nowhere in
the statute does it call for such heavy restrictions on residential wage rates, yet the
methodology summary gives no explanation as to why that decision was made. WFWV
claims that it had a 73.6% response rate, having received responses from 3,722
employers. However, the “Prevailing Wage Methodology Statistics,” prepared on
September 30, 2015, shows that only 15% of the surveys retumed were actually used in
the prevailing wage calculations; that comes to about 11% of the total 4,998 surveys that
were sent to employers. This methodology is not providing for an accurate reflection of
prevailing market rates due to heavy number of restrictions put in place during the
process.

Recommendation: Remove data collection process that only accounts for four select
weeks during the course of the previous year and simply survey construction employers
as to what wage rates they have negotiated with between themselves and their employees
on commercial construction. Also, please provide an explanation as to why only
commercial construction wage rates were collected when the statute does not specifically
cite their inclusion alone. Some contractors perform both residential and commercial
work and those contractors with relevant data may have been excluded simply because



they did not do commercial work during one of four selected weeks. This process is
removing entirely too much data from the process.

- WFWV only gave public notice of one week to respond. Despite internal efforts to
increase the number of respondents past that time period, WFWV's brief public notice
could have been dissuasive to contractors who noticed the short timeframe and decided
not to complete the survey.

Recommendation: Extend the time period allotted for contractors to fill out the survey
providing for ample time to complete the steps necessary and not be concerned with a
short time frame.

/" X 1 also object because, according to WFWV, only 21% of the prevailing wages it
established used U.S. Bureau of Labor Statistics, although the statute provides that the
methodology for determining prevailing wages shall include “the average rate of wages
published by the U. S. Bureau of Labor Statistics. The summary of the methodology
available to the public does not adequately express how BLS-OES statistics are used in
the process to determine the prevailing rate of wages. Improper usage of BLS-OES data
through minimal supplementation has caused for unexplainable variances in the wage
rate calculations by our assessment. For example, “Operator Group One” has a higher
wage rate than “Operator Group Two™ in three of the seven regions of the state. In the
other four regions, “Operator Group Two” has a higher wage rate that “Operator Group
One.” Also, méchanics have a lower wage rate than that of laborer/helpers in all but on of -
the seven regions of the state. This is clearly not reflective of the construction market’s
rates or conditions. These examples clearly indicate that the methodology used with
regards to the minimal usage of comprehensive BLS-OES data, and heavy reliance on
restrictive surveys is not reflective of market rates and is inherently flawed. This must be
revised to create a more stable and reliable system of calculating the prevailing rate of
wages.

Recommendation: Provide a full description of how required BLS-OES data was used in
the final publication of the new prevailing wage rates and explain why they were used to
such little extent when the statue clearly calls for their use.

Recommendation: Use available BLS data as your primary source of data the survey
results to supplement that data where it is needed rather than relying on a flawed
methodology which has no minimum response rate.

. WFWV included fringe benefit calculations against the will of the West Virginia
Legislature. The term “wages”™ as defined by the statute does not include any language
referring to or requiring Fringe Benefits be mandated on public projects in the state of
West Virginia. The summary of the methodology available does not give an adequate
description as to why this significant mandate was ultimately added to the law when it is
not specifically required by the statute. The summary of the methodology states that the
term “wages” has a standard meaning in West Virginia; however the term “wages” is



clearly defined in the statute as “the hourly rate paid for work performed by an employee
for an employer.” Due to the lack of any specific citation of “fringe benefits,” “fringe
packages,” or a definition of fringe benefits anywhere in the statute itself, WFWV cannot
impose such a mandate.

The definition of “Compensation™ was altered in the committee substitute while being
taken up before the House Government Organization Committee to the term “wages”
which clearly does not include fringe benefits. The reason this was altered was to exclude
a requirement to mandate fringe benefits on public projects. On February 25, 2015, when
asked directly by a Delegate member of the committee if the change in definition would
exclude the requirement to mandate fringe benefits, the House Government Organization
Attorney responded by saying that it would, in fact, no longer be a mandated
requirement. This reason was cited by numerous members of the legislature both in that
committee and during floor debate as a reason not to support this legislation. Officials
from WFWYV and MU were both in attendance that day and made aware of this
interpretation. Despite that clear explanation, fringe benefits were still included in the
methodology and were surveyed as a result. We strongly object to this aspect of the
methodology.

Recommendation: Exclude the fringe benefits from the published rates and survey
process for this specific item is clearly not included in the statute. The summary of the
methodology claims that “wages™ in West Virginia carries a standard definition. That
definition needs to be defined more broadly and a description needs made to the public as
to why this item was included when it was made clear by legislative attorneys who
drafted the bill, it was removed in the committee substitute that was ultimately codified in
to the West Virginia Code.

These specific aspects of the methodology adopted by WFWV make it more difficult for me
to successfully run my business because our prevailing wage is not accurate, and because
there is no predicting how WFWV will calculate prevailing wage given that there are
noticeable discrepancies in the published rage rates when being compared to standard market
rates and conditions. Ultimately this will mean fewer jobs for West Virginia construction
workers due to the increased cost for public construction which limits the amount of revenue
for additional projects to be bid to the industry. Employers need a prevailing wage that is
calculated using a methodology that we can see, adequately evaluate, which complies with
the law and is reflective of the definition of prevailing wages, those being rates that prevail in
the private market. If we have that, then we will have a fair prevailing wage that employers
can work with. Please fix these problems and calculate prevailing wages as the law
intended, so that we can move forward.

-~
Sincerely, | O W ﬂ/\’

David W. Sutter, President
Sutter Roofing & Metal Co., Inc.
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October 13, 2015

Workforce West Virginia

Attn: Prevailing Wage Comments
112 California Avenue
Charleston, WV 25305

RE:  Objection to the 2015 WV Prevailing Wage Rates pursuant to WV
Legislative Rule 96 CSR 04, September 30, 2015

Dear Workforce West Virginia,

I am writing to you as President of D-C Elevator Company, Inc. to
object to WorkForce West Virginia’s (“WFWV”) September 2015 Rule
concerning prevailing wages. WFWYV has not complied with the letter or the
spirit of the prevailing wage law reform that was enacted earlier this year.
Under West Virginia Code § 21-5A-5, the methodology for determining
prevailing wages is explained as follows:

On or before June 1, 2015, Workforce West
Virginia, in coordination with the West
Virginia University Bureau of Business and
Economic Research and the Center for
Business and Economic Research at Marshall
University, shall determine the methodology
for annually calculating the prevailing hourly
rate of wages as evidenced by all appropriate
economic data, including, but not limited to,
the average rate of wages published by the U.
S. Bureau of Labor Statistics and the actual rate
of wages paid in the regions of this state to the
workers, laborers or mechanics in the same
trade or occupation in the construction
industry, regardless of the wages listed in
collective bargaining agreements, to ascertain
the prevailing rate of wages paid in the regions
of the state in which the construction of the
public improvement is to be performed.



Following is a list of specific reasons that D-C Elevator Company, Inc. objects to the 2015 WV
Prevailing Wage rates and the WFWV methodology for calculation these rates:

1. D-C Elevator Company, Inc. objects to the fact that the detailed methodology used by
WFWYV has not been provided to the public. The ability to provide a comprehensive objection is
frustrated by the lack of information about WEFWV’s procedure in determining the prevailing wage
rates. Only a summary of the methodology is available on WFWV’s website for the public to
view. This lack of transparency inhibits meaningful discourse about whether the WFWV
methodology is consistent with the legislative intent of §21-5A et. seq. and undermines the efficacy
of public comment pursuant to WV Legislative Rule 96 CSR 04. For this reason, D-C Elevator
Company, Inc. reserves the right to supplement this protest after reasonable opportunity for
review of WFWYV’s detailed methodology and conclusions.

Recommendation: Provide the full report outlining WFWV prevailing wage calculation
methodology to the public and allow for sufficient time for review and questions prior to
conducting the survey.

2. D-C Elevator Company, Inc. objects to the inclusion of prevailing wage rates in the survey.
It is clear that the overriding purpose of the amendment to the WV Prevailing Wage Act was to
correct the WVDOL wage determination methodology which consistently resulted in artificially
inflated prevailing wage rates. Reliance on prevailing wage data from 2014 and earlier, which the
Legislature implicitly deems unreliable as a data source, perpetuates the problem which §21-5A
et. seq. was enacted to address. As such, considering the clear legislative intent, prevailing wage
rates cannot be considered “appropriate economic data™ under the statute. Even the WVDOL
surveys excluded prevailing wage rates from its surveys for obvious reasons. There can be no
doubt that the inclusion of prevailing wages heavily impacted the results of WFWV’s survey,
particularly in instances where employers reported prevailing wage fringes paid as cash.

Recommendation: Exclude all prevailing wages, state and federal, from the wage data compiled in
the establishment of prevailing wages.

3. WFWYV failed to compile data in a manner that would accurately reflect the “actual rate of
wages paid in the regions of this state”, WV Code §21-5A-5(2). First, by limiting available wage
information to four selected weeks, WFWYV has excluded 77% of the relevant data regarding the
“actual rate of wages paid” by employers in the WV construction industry. It is no more
burdensome for D-C Elevator Company, Inc. to provide wage rates by classification for the entire
year than it is to provide this data for 4 weeks of the year.

Second, WFWV claims that there was a 73.6% response rate to the surveys from 3,722
employers. However, the “Prevailing Wage Methodology Statistics,” prepared on September 30,
2015, shows that only 15% of the surveys returned were actually used in the prevailing wage
calculations. This equates to approximately 11% of the total 4,998 surveys that were sent to
employers. This methodology does not generate a sufficient data set from which the “actual rate
of wages™ can be determined.



Recommendation: (1) Survey all construction wages paid for the year, excluding prevailing wages;
(2) Provide guidance on how to average wages for employees whose rates may have changed
during the year; (3) Provide guidance on how to report wages for employees who work in different
classifications during the year; and, (4) Provide guidance on how to report wages for part-time,
seasonal, or sporadic employees.

4, WFWYV only provided one week to respond to the surveys; although a one-week extension
was eventually granted. Given the uncertainty and controversy surrounding the issue of prevailing
wage reform during this time, it would have been prudent to allow employer fair notice and
reasonable time to ask questions and provide responses that did not have to be hastily prepared.

Recommendation: Extend the response time period for completion of the survey to encourage
maximum participation by employers.

S. D-C Elevator Company, Inc. objects on the basis that WFWV acknowledges that only 21%
of the prevailing wages were established using U.S. Bureau of Labor Statistics data, although the
statute provides that the methodology for determining prevailing wages shall include “the average
rate of wages published by the U. S. Bureau of Labor Statistics”. The summary of the methodology
available to the public does not explain how BLS-OES statistics are used in the process to
determine the 2015 prevailing wage rates.

Since 1884, the Bureau of Labor Statistics of the U.S. Department of Labor, an independent
statistical agency, has been the principal Federal agency responsible for measuring labor market
activity, working conditions, and price changes in the economy. Its mission is to collect, analyze,
and disseminate essential economic information to support public and private decision-making,
hitp:Swww.bls.gov/bls/infohome htm

It stands to reason that the WV Legislature mandated WFWYV to utilize the BLS data
because the BLS is the single most qualified and unbiased source of reliable wage data that is
readily available. As both WFWV and BLS are both funded by the USDOL, it is logical to expect
cooperation between the two agencies and even a deference by WFWV to the more than 130 years
of experience in the field of economic and employment data compilation and statistical analysis.
If WFWV believes that BLS data is not reliable as a data source, it should bear the befty burden
to show why a federal agency whose sole purpose is to gather such data should be disregarded.

At the very least, WFWV should be able to provide, as BLS does, an independent and
unbiased evaluation of wages in WV. It is very concerning that news reports revealed that WFWV
consulted extensively with Steve White, Executive Director of the Affiliated Construction Trades
Council, a division of the WV State Building & Construction Trades Council regarding the
development of the methodology and definition of wage classifications. If WFWYV is interested in
collaborating with the WV construction industry regarding the establishment of a fair and accurate
prevailing wage in WV, D-C Elevator Company, Inc., who performs Elevator Construction and
Repair, will gladly provide assistance and insight.

Recommendation: (1) Utilize BLS-OES data as the primary source of wage data and supplement
with actual wage data compiled by scientifically valid data collection methods from employers



excluding all wages paid on publicly funded construction projects; {2) Provide a thorough
explanation of how BLS-OES data was used and not used in the final publication of the new
prevailing wage rates; and (3) If representatives of the construction industry are utilized as
consultants or participate in development of any aspect of the deveiopment of prevailing wages in
WYV, then WFWYV should include construction employers.

6. WFWYV included fringe benefit contrary to the mandate of the WV Legislature. The term
of “compensation” was replaced during the drafting of the statute with the term “wages” with the
specific intent to exclude fringe benefits from the evaluation of prevailing wage rates. On February
25,2015, when asked directly by Delegate Caputo from Marion County if the change in definition
would exclude the requirement to mandate fringe benefits, the House Government Organization
Attorney, Tracy Webb, responded by saying that it would. This reason was cited by member of
the legislature both in that committee and during floor debate as a reason not to support the
legislation. Officials from WFWV and MU were both in attendance that day and made aware of
this interpretation. Contrary to the clear legislative intent, WFWV included fringe benefits in the
surveys to employers and in the calculation of the prevailing wage.

Recommendation: (1) Exclude the fringe benefits from the published rates and survey process in
accordance with the statute; and (2) Seek further guidance from the WV Legislature on how fringe
benefits are to be presented in the prevailing wage determination, if at all.

The issues that have ensued regarding prevailing wage reform in WV have been disruptive
and damaging to construction employers and will ultimately jeopardize job opportunities in our
industry. D-C Elevator Company, Inc., like many in our industry, looks to WFWYV to honor the
letter and spirit of the amendment to the WV Prevailing Wage Act and to develop a fair, unbiased
and accurate prevailing wage. D-C Elevator Company, Inc. supports a fair living wage for
employees who work on public improvement projects but also supports the WV taxpayers’ right
to not be burdened by overpriced public construction for the sake of special interest groups’
agendas.

Please do not hesitate to contact me if you have questions.

Sincerely,
)/
Y S 7\———\
I

James S. Bowlds, President
D-C Elevator Company, Inc.
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October 12, 2015 -

Workforce West Virginia

Attn: Prevailing Wage Written Objections
112 California Avenue

Charleston, WV 25305

Dear Workforce West Virginia,

Tam writing to you as President of Bear Contracting, LLC to object to Work Force West Virginia’s (“WFWV”)
September 2015 Rule concerning the methodology used to determine the prevailing rate of wages to be used on
public projects in West Virginia. Work Force West Virginia has not followed the prevailing wage law that was
enacted earlier this year and we need to work together to resolve and develop a prevailing wage that represents all
classifications. Please keep in mind that under the West Virginia Code § 21-5A-5, the methodology for
determining prevailing wages is explained as follows:

On or before June 1, 2015, Workforce West Virginia, in coordination with the West
Virginia University Bureau of Business and Economic Research and the Center for
Business and Economic Research at Marshall University, shall determine the
methodology for annually calculating the prevailing hourly rate of wages as evidenced by
all appropriate economic data, including, but not limited to, the average rate of wages
published by the U. S. Bureau of Labor Statistics and the actual rate of wages paid in the
regions of this state to the workers, laborers or mechanics in the same trade or occupation
in the construction industry, regardless of the wages listed in collective bargaining
agreements, to ascertain the prevailing rate of wages paid in the regions of the state in
which the construction of the public improvement is to be performed.

These are the specific reasons that I object:

1. Ifind fault in that objections to the methodology of this calculation has not been made available to the public.
Only a summary is available on WFWV’s website. Many business owners prefer the full detail when
evaluating wages. This is especially true when some of the new rates have gone down from what employees
have been accustomed to being paid. Therefore, I believe it is extremely important to provide full details of
your methodology so we can better explain to our employees how the wages were calculated and why each
region is different as well as why some rates went up or down to the previous rate posted.

2. WFWV did not collect an accurate reflection of the wage rates paid due to the use of heavy restrictions during
the survey process. By limiting wage information to only a selected four weeks the survey has excluded
periods from contractors who have relevant data.

BEAR CONTRACTING, LLE

Post Office Box 1196, Bridgeport, WV 26330
WV # 028391
304-326-0160 or Fax 304-326-0054



It appears that the four periods selected were periods which had heavy construction under the old prevailing wage
system. Given that the previous prevailing wages rates were in dispute and the economic data in a limited sample
size, this process excluded employers who were not performing commercial work in one of the four weeks that
were selected. Since all of those public projects required 2014 wage rates, this means that the calculations were
very heavily impacted by last year’s prevailing wage, rather than the factors identified by the legislature statute.
As a result WFWYV claim that it had a 73.6% response rate, having received responses from 3,722 employers.
However, the summary on line of the “Prevailing Wage Methodology Statistics,” prepared on September 30,
2015, shows only 15% of the surveys returned were actually used or 11% of the total 4,998 surveys.

3. WFWV only gave the public notice and one week to respond. Despite internal efforts to increase the number
of respondents past that time period, WFWV’s brief public notice could have been dissuasive to contractors
who noticed the short timeframe and decided not to complete the survey.

4. lobject to the fact that only 21% of the prevailing wages established used the U.S. Bureau of Labor Statistics.
Although the statue provides that the methodology for determining prevailing wages shall include “The
average rate of wages published by the US Bureau of Labor Statistics.” A better understanding of the
methodology must be provided.

a. For example under the new wage rates: “Operator Group One” has a higher wage rate than “Operator
Group Two” in three of the seven regions. In the other four regions, “Operator Group Two” has a higher
wage rate than “Operator Group One.” This is just one of numerous flaws.

5. WFWV included fringe benefit calculations against the will of the West Virginia Legislature. The term

“wages” as defined by the statute does not include any language referring to or requiring Fringe Benefits be
mandated on public projects in the state of West Virginia.

a. The definition of “Compensation” was altered in the committee substitute while being taken up before the
House Government Organization Committee to the term “‘wages” which clearly does not include fringe
benefits. The reason this was altered was to exclude a requirement to mandate fringe benefits on public
projects. On February 25, 2015, when asked directly by a Delegate member of the committee if the
change in definition would exclude the requirement to mandate fringe benefits, the House Government

Organization Attorney responded by saying; “that it would, in fact, no longer be a mandated
requirement.”

These specific aspects of the methodology adopted by WFWV make it more difficult for any business owner to
successfully run their business. Ultimately this will mean fewer jobs for West Virginia construction workers due
to the increased cost in wages for public construction. Employers need a prevailing wage that is calculated using
a methodology that complies with the law and is reflective of the definition of prevailing wages.

Thank you for your immediate attention to this matter.
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J. F. ALLEN COMPANY

General Contractors

P.O. Box 2049 = Buckhannon, West Virginia 26201-2049

Phone 304-472-8890
Fax 304-472-8897

Workforce West Virginia R E C E lV E D

Attn: Prevailing Wage Written Objections

112 California Avenue

Charleston, WV 25305 G6CT 1 3208
RESEARCH INFORMATION

Dear Workforce West Virginia, AND ANALYSIS DIVISION

I am writing to you as President of J. F. Allen Company to object to WorkForce West
Virginia’s (“WFWV™) September 2015 Rule concerning the methodology used to determine the
prevailing rate of wages to be used on public projects in West Virginia. WorkForce West
Virginia has not followed the prevailing wage law that was enacted earlier this year. Under West

Virginia Code § 21-5A-5, the methodology for determining prevailing wages is explained as
follows:

On or before June 1, 2015, Workforce West Virginia, in
coordination with the West Virginia University Bureau of Business
and Economic Research and the Center for Business and Economic
Research at Marshall University, shall determine the methodology
for annually calculating the prevailing hourly rate of wages as
evidenced by all appropriate economic data, including, but not
limited to, the average rate of wages published by the U. S. Bureau
of Labor Statistics and the actual rate of wages paid in the regions
of this state to the workers, laborers or mechanics in the same trade
or occupation in the construction industry, regardless of the wages
listed in collective bargaining agreements, to ascertain the
prevailing rate of wages paid in the regions of the state in which
the construction of the public improvement is to be performed.

These are the specific reasons that I object:

1. First and foremost, we object to the fact that the citizens of this state have been provided
with a process to offer written objection to a methodology that has not been made
available to the public. Only a summary of the methodology is available on WFWV’s
website making the written objection process one that is lacking in adequacy when
attempting to evaluate the process that has been implemented. It is extremely difficult to
determine the specific intentions of the methodology put forth by WEWYV if they haven’t

even provided it for public viewing. This lack of transparency is cause for concerns with
regards to the whole process.

Recommendation: Provide the full report to the public immediately to allow for sufficient
time to understand the specifics of the intentions of the various components of the survey
process. Provide explanation as to why the release of the full report was not completed



and the public was only left with a summary of the methodology to review in order to file
objections.

. We object to the use of 2014 prevailing wage rates in the use of the survey. WFWYV did
not collect adequate private sector data in order to determine the new prevailing rate of
wages. Since WFWYV relied on the use of previously generated public prevailing wage
rates during four select weeks over the course of the previous year, it failed to take into
account a major portion of the work performed in this state. Given that the previous
prevailing wage rates were in dispute and the sole cause for this reform to begin with,
they should have never been considered “appropriate economic data” which the statute
calls for the use of. This process may exclude employers who may perform commercial
work and residential work, but were simply not performing commercial work in one of
the weeks that were selected. This leaves the process with insufficient data that is readily
available but excluded for the sole reason of performing the methodology in this manner.
Since all of those public projects required 2014 prevailing wage rates, this means that the
calculations were very heavily impacted by last year’s prevailing wage, rather than the
factors identified by the legislature in the statute.

Recommendation: Remove the use of previous mandated public prevailing wage rates in
the survey process and replace it solely with wage rates that are negotiated between
employees and their employers at the time the survey is received.

. WFWYV did not collect an accurate reflection of the wage rates paid due to the use of
heavy restrictions during the survey process. By limiting available wage information to
four selected weeks you have potentially excluded contractors who have relevant data,
but simply were not performing commercial work during that time period. Nowhere in
the statute does it call for such heavy restrictions on residential wage rates, yet the
methodology summary gives no explanation as to why that decision was made. WFWV
claims that it had a 73.6% response rate, having received responses from 3,722
employers. However, the “Prevailing Wage Methodology Statistics,” prepared on
September 30, 2015, shows that only 15% of the surveys returned were actually used in
the prevailing wage calculations; that comes to about 11% of the total 4,998 surveys that
were sent to employers. This methodology is not providing for an accurate reflection of

prevailing market rates due to heavy number of restrictions put in place during the
process.

Recommendation: Remove data collection process that only accounts for four select
weeks during the course of the previous year and simply survey construction employers
as to what wage rates they have negotiated with between themselves and their employees
on commercial construction. Also, please provide an explanation as to why only
commercial construction wage rates were collected when the statute does not specifically
cite their inclusion alone. Some contractors perform both residential and commercial
work and those contractors with relevant data may have been excluded simply because
they did not do commercial work during one of four selected weeks. This process is
removing entirely too much data from the process.



4. WFWYV only gave public notice of one week to respond. Despite internal efforts to

increase the number of respondents past that time period, WFWV’s brief public notice

could have been dissuasive to contractors who noticed the short timeframe and decided
not to complete the survey.

Recommendation: Extend the time period allotted for contractors to fill out the survey

providing for ample time to complete the steps necessary and not be concerned with a
short time frame.

- 1 also object because, according to WFWYV, only 21% of the prevailing wages it

established used U.S. Bureau of Labor Statistics, although the statute provides that the
methodology for determining prevailing wages shall include “the average rate of wages
published by the U. S. Bureau of Labor Statistics. The summary of the methodology
available to the public does not adequately express how BLS-OES statistics are used in
the process to determine the prevailing rate of wages. Improper usage of BLS-OES data
through minimal supplementation has caused for unexplainable variances in the wage
rate calculations by our assessment. For example, “Operator Group One” has a higher
wage rate than “Operator Group Two” in three of the seven regions of the state. In the
other four regions, “Operator Group Two” has a higher wage rate that “Operator Group
One.” Also, mechanics have a lower wage rate than that of laborer/helpers in all but one
of the seven regions of the state. This is clearly not reflective of the construction market’s
rates or conditions. These examples clearly indicate that the methodology used with
regards to the minimal usage of comprehensive BLS-OES data, and heavy reliance on
restrictive surveys is not reflective of market rates and is inherently flawed. This must be

revised to create a more stable and reliable system of calculating the prevailing rate of
wages.

Recommendation: Provide a full description of how required BLS-OES data was used in

the final publication of the new prevailing wage rates and explain why they were used to
such little extent when the statue clearly calls for their use.

Recommendation: Use available BLS data as your primary source of data the survey
results to supplement that data where it is needed rather than relying on a flawed
methodology which has no minimum response rate.

. WFWV included fringe benefit calculations against the will of the West Virginia

Legislature. The term “wages” as defined by the statute does not include any language
referring to or requiring Fringe Benefits be mandated on public projects in the state of
West Virginia. The summary of the methodology available does not give an adequate
description as to why this significant mandate was ultimately added to the law when it is
not specifically required by the statute. The summary of the methodology states that the
term “wages” has a standard meaning in West Virginia; however the term “wages” is
clearly defined in the statute as “the hourly rate paid for work performed by an employee
for an employer.” Due to the lack of any specific citation of “fringe benefits,” “fringe
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packages,” or a definition of fringe benefits anywhere in the statute itself, WFWV cannot
impose such a mandate.

The definition of “Compensation” was altered in the committee substitute while being
taken up before the House Government Organization Committee to the term “wages™
which clearly does not include fringe benefits. The reason this was altered was to exclude
a requirement to mandate fringe benefits on public projects. On February 25, 2015, when
asked directly by a Delegate member of the committee if the change in definition would
exclude the requirement to mandate fringe benefits, the House Government Organization
Attorney responded by saying that it would, in fact, no longer be a mandated
requirement. This reason was cited by numerous members of the legislature both in that
committee and during floor debate as a reason not to support this legislation. Officials
from WFWV and MU were both in attendance that day and made aware of this
interpretation. Despite that clear explanation, fringe benefits were still included in the

methodology and were surveyed as a result. We strongly object to this aspect of the
methodology.

Recommendation: Exclude the fringe benefits from the published rates and survey
process for this specific item is clearly not included in the statute. The summary of the
methodology claims that “wages™ in West Virginia carries a standard definition. That
definition needs to be defined more broadly and a description needs made to the public as
to why this item was included when it was made clear by legislative attorneys who

drafted the bill, it was removed in the committee substitute that was ultimately codified in
to the West Virginia Code. ‘

These specific aspects of the methodology adopted by WFWYV make it more difficult for me
to successfully run my business because our prevailing wage is not accurate, and because
there is no predicting how WFWV will calculate prevailing wage given that there are
noticeable discrepancies in the published rage rates when being compared to standard market
rates and conditions. Ultimately this will mean fewer jobs for West Virginia construction
workers due to the increased cost for public construction which limits the amount of revenue
for additional projects to be bid to the industry. Employers need a prevailing wage that is
calculated using a methodology that we can see, adequately evaluate, which complies with
the law and is refiective of the definition of prevailing wages, those being rates that prevail in
the private market. If we have that, then we will have a fair prevailing wage that employers
can work with. Please fix these problems and calculate prevailing wages as the law
intended, so that we can move forward.
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Via Hand-Delivery

October 14, 2015

Workforce West Virginia

Attn: Prevailing Wage Comments
112 California Avenue
Charleston, WV 25305

RE:  Objection to the 2015 WV Prevailing Wage Rates pursuant to WV Legislative Rule 96
CSR 04, September 30, 2015

Dear Workforce West Virginia,

I am writing to you as President & CEQ of the Associated Builders and Contractors of
West Virginia (“ABCWV™), a statewide trade association representing commercial contractors,
industry suppliers and industry related associates to object to WorkForce West Virginia’s
(“WFWV?”) September 2015 Rule concerning prevailing wages. WFWV has not complied with
the letter or the spirit of the prevailing wage law reform that was enacted earlier this year. Under
West Virginia Code § 21-5A-5, the methodology for determining prevailing wages is explained
as follows:

On or before June 1, 2015, Workforce West Virginia, in
coordination with the West Virginia University Bureau of Business
and Economic Research and the Center for Business and Economic
Research at Marshall University, shall determine the methodology
for annually calculating the prevailing hourly rate of wages as
evidenced by all appropriate economic data, including, but not
limited to, the average rate of wages published by the U. S. Bureau
of Labor Statistics and the actual rate of wages paid in the regions
of this state to the workers, laborers or mechanics in the same trade
or occupation in the construction industry, regardless of the wages
listed in collective bargaining agreements, to ascertain the
prevailing rate of wages paid in the regions of the state in which
the construction of the public improvement is to be performed.



Following is a list of specific reasons that ABCWV objects to the 2015 WV Prevailing Wage
rates and the WFWV methodology for calculation these rates: ‘

I. ABCWY objects to the fact that the detailed methodology used by WFWV has not been
provided to the public. The ability to provide a comprehensive objection is frustrated by the lack
of information about WFWV’s procedure in determining the prevailing wage rates. Only a
summary of the methodology is available on WFWV’s website for the public to view. This lack
of transparency inhibits meaningful discourse about whether the WFWV methodology is
consistent with the legislative intent of §21-5A et. seq. and undermines the efficacy of public
comment pursuant to WV Legislative Rule 96 CSR 04. For this reason, [Company] reserves
the right to supplement this protest after reasonable opportunity for review of WFWV’s
detailed methodology and conclusions.

Recommendation: Provide the full report outlining WFWV prevailing wage calculation
methodology to the public and allow for sufficient time for review and questions prior to
conducting the survey.

2. ABCWYV objects to the inclusion of prevailing wage rates the mgey. It is clear that the
overriding purpose of the amendment to the WV Prevailing Wage Act was to correct the
WVDOL wage determination methodology which consistently resulted in artificially inflated
prevailing wage rates. Reliance on prevailing wage data from 2014 and earlier, which the
Legislature implicitly deems unreliable as a data source, perpetuates the problem which §21-5A
et. seq. was enacted to address. As such, considering the clear legislative intent, prevailing wage
rates cannot be considered “appropriate economic data” under the statute. Even the WVDOL
surveys excluded prevailing wage rates from its surveys for obvious reasons. There can be no
doubt that the inclusion of prevailing wages heavily impacted the results of WFWV’s survey,
particularly in instances where employers reported prevailing wage fringes paid as cash.

Recommendation: Exclude all prevailing wages, state and federal, from the wage data compiled
in the establishment of prevailing wages.

3. WFWYV failed to compile data in a manner that would accurately reflect the “actual rate
of wages paid in the regions of this state”, WV Code §21-5A-5(2). First, by limiting available
wage information to four selected weeks, WFWV has excluded 77% of the relevant data
regarding the “actual rate of wages paid” by employers in the WV construction industry. It is no
more burdensome for ABCWV to provide wage rates by classification for the entire year than it
is to provide this data for 4 weeks of the year.

Second, WFWYV claims that there was a 73.6% response rate to the surveys from 3,722
employers. However, the “Prevailing Wage Methodology Statistics,” prepared on September 30,
2015, shows that only 15% of the surveys returned were actually used in the prevailing wage
calculations. This equates to approximately 11% of the total 4,998 surveys that were sent to
employers. This methodology does not generate a sufficient data set from which the “actual rate
of wages” can be determined.



Recommendation: (1) Survey all construction wages paid for the year, excluding prevailing
wages; (2) Provide guidance on how to average wages for employees whose rates may have
changed during the year; (3) Provide guidance on how to report wages for employees who work
in different classifications during the year; and, (4) Provide guidance on how to report wages for
part-time, seasonal, or sporadic employees.

4. WFWV only provided one week to respond to the surveys; although a one-week
extension was eventually granted. Given the uncertainty and controversy surrounding the issue
of prevailing wage reform during this time, it would have been prudent to allow employer fair
notice and reasonable time to ask questions and provide responses that did not have to be hastily
prepared.

Recommendation: Extend the response time period for completion of the survey to encourage
maximum participation by employers.

5. ABCWY objects on the basis that WFWV acknowledges that only 21% of the prevailing
wages were established using U.S. Bureau of Labor Statistics data, although the statute provides
that the methodology for determining prevailing wages shall include “the average rate of wages
published by the U. S. Bureau of Labor Statistics”. The summary of the methodology available
to the public does not explain how BLS-OES statistics are used in the process to determine the
2015 prevailing wage rates.

Since 1884, the Bureau of Labor Statistics of the U.S. Department of Labor, an
independent statistical agency, has been the principal Federal agency responsible for measuring
labor market activity, working conditions, and price changes in the economy. Its mission is to
collect, analyze, and disseminate essential economic information to support public and private
decision-making, http://www.bls.gov/bls/infohome.htm

It stands to reason that the WV Legislature mandated WFWYV to utilize the BLS data
because the BLS is the single most qualified and unbiased source of reliable wage data that is
readily available. As both WFWV and BLS are both funded by the USDOL, it is logical to
expect cooperation between the two agencies and even a deference by WFWV to the more than
130 years of experience in the field of economic and employment data compilation and statistical
analysis. If WFWV believes that BLS data is not reliable as a data source, it should bear the
hefty burden to show why a federal agency whose sole purpose is to gather such data should be
disregarded.

At the very least, WFWYV should be able to provide, as BLS does, an independent and
unbiased evaluation of wages in WV. 1t is very concerning that news reports revealed that
WFWV  consulted extensively with Steve White, Executive Director of the Affiliated
Construction Trades Council, a division of the WV State Building & Construction Trades
Council regarding the development of the methodology and definition of wage classifications. If
WFWYV s interested in collaborating with the WV construction industry regarding the
establishment of a fair and accurate prevailing wage in WV, ABCWV who represents a number
of contractors who do business in that state of West Virginia will gladly provide assistance and
insight.



Recommendation. (1) Utilize BLS-OES data as the primary source of wage data and supplement
with actual wage data compiled by scientifically valid data collection methods from employers
excluding all wages paid on publicly funded construction projects; (2) Provide a thorough
explanation of how BLS-OES data was used and not used in the final publication of the new
prevailing wage rates; and (3) If representatives of the construction industry are utilized as
consultants or participate in development of any aspect of the development of prevailing wages
in WV, then WFWV should include construction employers.

6. WFWYV included fringe benefit contrary to the mandate of the WV Legislature. The term
of “compensation” was replaced during the drafiing of the statute with the term “wages” with the
specific intent to exclude fringe benefits from the evaluation of prevailing wage rates. On
February 25, 2015, when asked directly by Delegate Caputo from Marion County if the change
in definition would exclude the requirement to mandate fringe benefits, the House Government
Organization Attorney, Tracy Webb, responded by saying that it would. This reason was cited
by member of the legislature both in that committee and during floor debate as a reason not to
support the legislation. Officials from WFWV and MU were both in attendance that day and
made aware of this interpretation. Contrary to the clear legislative intent, WFWV included
fringe benefits in the surveys to employers and in the calculation of the prevailing wage.

Recommendation: (1) Exclude the fringe benefits from the published rates and survey process in
accordance with the statute; and (2) Seck further guidance from the WV Legislature on how
fringe benefits are to be presented in the prevailing wage determination, if at all.

The issues that have ensued regarding prevailing wage reform in WV have been
disruptive and damaging to construction employers and will ultimately jeopardize job
opportunities in our industry. ABCWV, like many in our industry, looks to WFWV to honor the
letter and spirit of the amendment to the WV Prevailing Wage Act and to develop a fair,
unbiased and accurate prevailing wage. ABCWYV, supports a fair living wage for employees
who work on public improvement projects but also supports the WV taxpayers’ right to not be
burdened by overpriced public construction for the sake of special interest groups’ agendas.

Please do not hesitate to contact me if you have questions.

Sincerely,

/)l

Bfyan J. Hoylman, President & CEO
ABCWV
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The Law Office of Vincent Trivelli, PLLC

178 Chancery Row
Morgantown, West Virginia 26505
Phone (304) 291-5223 * Toll Free 1-866-266-5948
Fax (304) 291-2240 * E-mail: vmtriv@westco.net

October 13, 2015

Russell L. Fry

Acting Executive Director
WorkForce West Vitginias
112 California Avenue,
Charleston, WV 24304

Re: Written Objections to Methodology for Calculating the
Prevailing Hourly Rate and Wages and Hourly Rate of Wages

Dear Mr. Fry:

On behalf the West Virginia State Building and Construction Trades Council, (“Council”)’,
pursuant to Section 4 of Title 96, Series of 04, West Virginia Prevailing Wage Act, | am filing the
following written objections regarding the methodology for calculating the prevailing wage houtdly
rate of wages and houtly rate of wages filed with the West Virginia Secretary of State filed on or
about September 30, 2015. The Council however wants to be clear that their focus is on improving
the process that has been set forward and that these objections are suggestions in the vein.

These comments, (or objections in accordance with the regulations), are intended 2s an
effort to ensure the prevailing wage determinations better reflects the reality of the construction-
market in West Virginia. The Council is supportive of your efforts to determine prevailing wages.

The prevailing wage law is critical to ensuring taxpayers get the best value for their
investment. Volumes of studies and research show prevailing wage laws create a level playing field
for contractors to compete, preserve the established free-markets in the private sector from
governmental spending that may otherwise drive down wages and put local businesses at a
competitive disadvantage, and result in a quality product at a favorable price for taxpayess.

It is our understanding that the methodology utilized in determining the prevailing wage
hourly rate and hourly rate of wages filed on or about September 30, 2015 was the methodology
described in the Summary of “Methodology to Calculate the Prevailing Rate of Wages in West
Virginia”, on or about June 1, 2015.

In reviewing the Methodology and the wage rates the Council has the following suggestions
(objections):

! The West Vi irginia State Building and Construction Council, AFL-CIO
600 Leon Sullivan Way
Chardeston, WV 25301
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Exclusion of cestain fringe benefits. The Prevailing Wage Survey Sheet at column 11
“Other Benefits” instruction (see also p. 10 #13) specifically excludes certain important
fringe benefits. While the Council concurs that pagments required by federal, state or
local law such as wotkers’ compensation or unemployment insurance are not fringe
benefits, the Council believes it is a mistake to exclude payments to programs that
perform critical drug and alcohol testing and safety training. As our state and all others
face massive substance abuse issues it is exactly programs such as these that should be
encoutaged.

“Other benefits”. The Council believes the process for collecting payments to “other
benefits” in the Prevailing Wage Survey Sheet at colamn 11 (see also p. 10 #13) can be
improved. The form itself does not provide 2 location for responders to describe the
benefits they have included in this column. Without information as to the purpose of
the “other benefit” data or details as to whether more than one “other benefit” is
included in the amount eatered to the form WorkForce will find it difficult if not
impossible to ascertain if the benefit is allowable or not.

The use of 2 “trimmed weighted average” in calculating actual rate of wages paid. As
discussed in the Summary, WorkForce West Virginia® methodology utlizes a trimmed
average wage rate weighted by employment. Such a methodology, if applied in all cases,
works to depress the wage and fringe benefit rates that become the prevailing wage rates.
Nobody works: for the average wage. If a certain wage and benefit level is found for the
majority of workers in a region we believe that wage and benefit should be the
established prevailing wage. If 2 majority rate is not found then the weighted average
could be vtilized. The Council suggests using the trimmed average wage rate weighed by
employment only if a majority wage rate cannot be found.

Apprentices. Clarification is needed as to the proper wages and benefits to pay
apprentices that are indentured into a federally recognized apprenticeship program.
Employers who participate in such programs should be allowed to pay wages and
benefits that are consistent with their approved apprenticeship standards and remain in
compliance with the state prevailing wage law.

Covered occupations and their definition. The Council has concerns in three areas.
First, some occupations such as sprinkler fitter have been left out of the list of
occupations, although they are cross referenced to Plumber - Pipefitter. A sprinkler fitter
is a licensed occupation in West Virginia and should be included as a separate job title
for prevailing wage purposes. Second, there arc listed job titles for which there is
insufficient work to be listed separately. For example Stripper Operator may be better
merged with Laborers. Similady the titles of Diver and Dredger may be better placed
under another occupational title. Third, there are some occupations where descriptions
do not accurately reflect how work is done in this market. The job title Asbestos
Insulator — Fire Stop Technician is very confusing and not really found in the industry.
Asbestos Insulator by itself may make the most sense. In addition many of the duties of
the Insulation Worker are more appropriate under the Asbestos Insulator heading,
however a portion of those duties described are more commonly performed by the
Carpenter. Similarly the work of the Drywall Taper is currently cross referenced to the

2
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Exclusion of cettain fringe benefits. The Prevailing Wage Survey Sheet at column 11
“Other Benefits” instruction (see also p. 10 #13) specifically excludes certain important
fringe benefits. While the Council concurs that pagments required by federal, state or
local law such as wotkers’ compensation or unemployment insurance are not fringe
benefits, the Council believes it is a mistake to exclude payments to programs that
petform critical drug and alcohol testing and safety training. As our state and all others
face massive substance abuse issues it is exactly programs such as these that should be
encoutaged.

“Other benefits”. The Council believes the process for collecting payments to “other
benefits” in the Prevailing Wage Survey Sheet at colamn 11 (see also p. 10 #13) can be
improved. The form itself does not provide a location for responders to describe the
benefits they have included in this colamn. Without information as to the purpose of
the “other benefit” data or details as to whether more than one “other benefit” is
included in the amount entered to the form WorkForce will find it difficuit if not
impossible to ascertain if the benefit is allowable or not.

The use of 2 “uimmed weighted average” in calculating actual rate of wages paid. As
discussed in the Summary, WorkForce West Virginia® methodology utilizes a trimmed
average wage rate weighted by employment. Such a methodology, if applied in all cases,
works to depress the wage and fringe benefit rates that become the prevailing wage rates.
Nobody works for the average wage. If a certain wage and benefit level is found for the
majority of workers in a region we believe that wage and benefit should be the
established prevailing wage. If 2 majority rate is not found then the weighted average
could be utilized. The Council suggests using the trimmed average wage rate weighed by
employment only if 2 majority wage rate cannot be found,

Apprentices. Clarification is needed as to the proper wages and benefits to pay
apprentices that are indentured into a federally recognized apprenticeship program.
Employers who participate in such programs should be allowed to pay wages and
benefits that are consistent with their approved apprenticeship standards and remain in
compliance with the state prevailing wage law.

Covered occupations and theit definition. The Council has concerns in three arcas.
First, some occupations such as sprinkler fitter have been left out of the list of
occupations, although they ate cross referenced to Plumber - Pipefitter. A sprinkler fitter
is a licensed occupation in West Virginia and should be included as 2 separate job title
for prevailing wage purposes. Second, there arc listed job titles for which there is
insufficient work to be listed separately. For example Stripper Operator may be better
merged with Laborers. Similady the titles of Diver and Dredger may be better placed
under another occupational title. Third, there are some occupations where descriptions
do not accurately reflect how work is done in this market. The job title Asbestas
Insulatot — Fire Stop Technician is vety confusing and not really found in the industry.
Asbestos Insulator by itself may make the most sense. In addition many of the duties of
the Insulation Worker are more appropsiate under the Asbestos Insulator heading,
however a portion of those duties desczibed are mote commonly performed by the
Catpenter. Similarly the work of the Drywall Taper is currently cross referenced to the

2
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Drywall Installer but is more commonly done by the Painter. The Council suggests that
a discussion be held with all aspects of the construction industry to work through these
issues.

As I indicated above the Coundil is supportive of your efforts and intends these
comments to be constructive in improving the prevailing wage over time. We recognize the huge
undertaking your office was called upon to do and commend your efforts. However, in the event
that others may file objections that may disagree with your effotts, the Building Trades Council
reserves the right to intervene in those proceedings to protect the Council’s members.




Orange Construction Corporation

Via Hand-Delivery

October 12, 2015

Worklorce West Virginia

Attn: Prevailing Wage Comments
112 California Avenue
Charleston. WV 25303

RE:  Objection to the 2015 WV Prevailing Wage Rates pursuant to WV Legislative Rule 96
CSR 04, September 30, 2013

Dear Workforce West Virginia.

I am writing to you as President ol Orange Construction Corporation to object to
WorkForce West Virginia’s (*“WFWV™) September 2015 Rule concerning prevailing wages.
WFWV has not complicd with the letter or the spirit of the prevailing wage law reform that was
cnacted earlier this year, Under West Virginia Code § 21-5A-3, the methodology for
determining prevailing wages is explained as follows:

On or before June 1, 2015, Workforce West Virginia, in
coordination with the West Virginia University Bureau of Business
and Economic Research and the Center for Business and Economic
Rescarch at Marshall University, shall determine the methodology
for annually calculating the prevailing hourly rate of wages as
evidenced by all appropriate economic data, including, but not
limited to. the average rate of wages published by the U. S. Burcau
of Labor Statistics and the actual rate of wages paid in the regions
of this state to the workers, laborers or mechanics in the same trade
or occupation in the construction industry, regardless of the wages
listed in collective bargaining agreements, to ascertain the
prevailing rate of wages paid in the regions of the state in which
the construction of the public improvement is to he performed.

Following is a list of specific reasons that Orange Construction Corporation objects to the 2015
WV Prevailing Wage rates and the WI'WV methodology for calculation these rates:

1.Orange objects to the fact that the detailed methodology used by WFWYV has not been provided
to the public. The ability to provide a comprehensive objection is frustrated by the lack of
information abowt WFWV's procedure in determining the prevailing wage rates. Only a
summary of the methodology is available on WFWV's website for the public to view. This lack



ol transparency  inhibits meaningful discourse about whether the WI'WYV methodology is
consistent with the legislative intent of §21-5A et. seq. and undermines the efficacy of public
comment pursuant to WV Legislative Rule 96 CSR 04. For this reason, [Company]| reserves
the right to supplement this protest after reasonable opportunity for review of WFWV's
detailed methodology and ¢onclusions.

Recommendation: Provide the full report outlining WFWV prevailing wage calculation
methodology to the public and allow for sufTicient time for review and questions prior to
conducting the survey.
2. Orange objects to the inclusion of prevailing wage rates the survey. 1t is clear that the
overriding purpose of the amendment to the WV Prevailing Wage Act was 10 correct the
WVDOL wage determination methodology which consistently resulied in artificially inflated
prevailing wage rates.  Reliance on prevailing wage data from 2014 and earlier, which the
Legislature implicitly deems unreliable as a data source, perpetuates the problem which §21-5A
el. seq. was enacted to address. As such. considering the clear legislative intent, prevailing wage
rates cannot be considered “appropriate economic data”™ under the statute. Fven the WVDOI.
surveys excluded prevailing wage rates from its surveys for obvious reasons. There can be no
doubt that the inclusion of prevailing wages heavily impacted the results of WEWV's survey.,
particularly in instances where employers reported prevailing wage fringes paid as cash.

Recommendation. Exclude all prevailing wages, state and federal. from the wage data compiled
in the cstablishment of prevailing wages.

K3 WEWV failed o compile data in a manner that would accurately reflect the “actual rate
of wages paid in the regions of this state”™, WV Code §21-5A-3(2). First. by limiting available
wage information to four selected weeks, WFWYV has excluded 77% of the relevant data
regarding the “actual rate ol wages paid™ by emiployers in the WV construction industry. It is no
more burdensome for Orange to provide wage rates by classilication [or the entire vear than it is
to provide this data for 4 weeks of the year,

Second. WFWV claims that there was a 73.6% response rate to the surveys from 3,722
employers. However, the “Prevailing Wage Methodology Statistics,” prepared on September 30,
2015, shows that only 13% ol the surveys returned were actually used in the prevailing wage
calculations. This equates to approximately 11% of the total 4,998 surveys that were sent to
employers. This methodology does not generate a sufficient data set from which the “actual rate
of wages™ can be determined.

Recommendation: (1) Survey all construction wages paid for the year, excluding prevailing
wages; (2) Provide guidance on how to average wages for employees whose rates may have
changed during the year; (3) Provide guidance on how to report wages for employees who work
in different classifications during the year: and. (4) Provide guidance on how to report wages for
part-time, seasonal. or sporadic employecs.

4, WFWYV only provided onc weck to respond to the surveys; although a one-week
extension was eventually granted. Given the uncertainty and controversy surrounding the issuce



of prevailing wage relorm during this time. it would have heen prudent to allow emplover fir
notice and reasonable time 1o ask questions and provide responses that did not have to be hastily
prepared.

Reconunendution. Lxtend the response time period for completion of the survey to encourage
maximum participation by employers,

5. Orange objects on the basis that WEWV acknowledges that only 21% of the prevailing
wages were established using ULS. Burcau of Labor Statistics data, although the statute provides
that the methodology for determining prevailing wages shall include “the average rate of wages
published by the LI, S. Burcau of Labor Statistics™. The summary of the methodology available
to the public does not explain how BL.S-OLS statistics are used in the process to determine the
2015 prevailing wage rates.

Since 1884. the Burcau of lLabor Statistics of the ULS. Department of Labor. an
independent statistical agency, has been the principal Federal agency responsible for measuring
labor market activity, working conditions. and price changes in the economy. lts mission is to
collect, analyze, and disseminate essential cconomic information to support public and privale
decision-making. hitp://www.bls.pov/bls/infohome.him

It stands to reason that the WV Legislature mandated WFWYV to utilize the BLS data
because the BLS is the single most qualified and unbiased source of reliable wage data that is
readily available. As both WFWV and BLS are both funded by the USDOL, it is logical to
cxpect cooperation between the two agencies and even a deference by WEWYV to the more than
130 years of experience in the field of economic and employment data compilation and statistical
analysis. If WFWV believes that BLS data is not reliable as a data source. it should bear the
hefty burden o show why a federal agency whose sole purpose is to gather such data should be
disregarded.

At the very least, WFWYV should be able to provide, as BLS does. an independent and
unbiased evaluation of wages in WV. It is very concerning that nows reports revealed that
WFWV  consulted cxtensively with Steve White, Executive Dircctor of the Affiliated
Construction Trades Council, a division of the WV State Building & Construction Trades
Council regarding the development of the methodology and definition of wage classitications. If
WFWYV is interested in collaborating with the WV construction industry regarding the
establishment of & fair and accurate prevailing wage in WV, Orange. who performs will gladly
provide assistance and insight.

Recommendation: (1) Utilize BLS-OES data as the primary source of wage data and supplement
with actual wage data compiled by scientifically valid data collection methods from cmployers
excluding all wages paid on publicly funded construction projects: (2) Provide a thorough
explanation of how BLS-OES data was uscd and not used in the final publication of the new
prevailing wage rates: and (3) If representatives of the construction industry arc utilized as
consultants or participate in development of any aspect of the development of prevailing wages
in WV, then WFWYV should include construction employers.



6. WIFWYV included fringe benefit contrary to the mandate of the WV Legislature. The term
of “compensation” was replaced during the drafting of the statute with the term “wages™ with the
specitic intent to exclude fringe benefits from the evaluation of prevailing wage rates. On
February 25. 2015. when asked directly by Delegate Caputo from Marion County if the change
in definition would exclude the requirement 10 mandate fringe benefits, the [ouse Government
Organization Attorney. Tracy Webb. responded by saying that it would. This reason was cited
by member of the legislature both in that committee and during floor debate as a reason not to
support the legislation. Officials from WFWV and MU were both in attendance that day and
made aware of this interpretation. Contrary to the clear legislative intent, WFWV included
fringe benefits in the surveys to employers and in the calculation of the prevailing wage.

Recommendation. (1) Exclude the fringe benefits from the published rates and survey process in
accordance with the statute: and (2) Scek further guidance from the WV Legislature on how
fringe benefits are to be presented in the prevailing wage determination, if at all.

The issucs that have ensued regarding prevailing wage reform in WV have been
disruptive and damaging to construction cmployers and will ullimately jeopardize job
opportunities in our industry. Orange, like many in our industry. looks ta WFWV to honor the
letter and spirit of the amendment to the WV Prevailing Wage Act and to develop a fair,
unbiased and accurate prevailing wage. Orange supports a fair living wage for employees who
work on public improvement projects but also supports the WV taxpayers’ right to not be
burdencd by overpriced public construetion for the sake of special interest groups” agendas.

Please do not hesitate to contact me if you have questions.

Sincerely.,

gL N
David Bryte, President
Orange Canstruction Corporation

170 Old Cheat Road Morgantown WV 26508 * 304-291-6763 * Fax 304-291-697§ *
orangeconstrigaol.com




CONSTYRUCTI!ION CO.

Via Hand-Delivery

October 13,2015

Workforce West Virginia

Attn: Prevailing Wage Comments
112 California Avenue
Charleston, WV 25305

RE:  Objection to the 2015 WV Prevailing Wage Rates pursuant to WV Legislative Rule 96
CSR 04, September 30, 2015

Dear Workforce West Virginia,

I 'am writing to you as President of Swope Construction Co. to object to WorkForce West
Virginia’s (*“WFWV") September 2015 Rule conceming prevailing wages. WFWV has not
complied with the letter or the spirit of the prevailing wage law reform that was enacted earlier
this year. Under West Virginia Code § 21-5A-5, the methodology for determining prevailing
wages is explained as follows:

On or before June 1, 2015, Workforce West Virginia, in
coordination with the West Virginia University Bureau of Business
and Economic Research and the Center for Business and Economic
Research at Marshall University, shall determine the methodology
for annually calculating the prevailing hourly rate of wages as
evidenced by all appropriate economic data, including, but not
limited to, the average rate of wages published by the U. S. Bureau
of Labor Statistics and the actual rate of wages paid in the regions
of this state to the workers, laborers or mechanics in the same trade
or occupation in the construction industry, regardless of the wages
listed in collective bargaining agreements, to ascertain the
prevailing rate of wages paid in the regions of the state in which
the construction of the public improvement is to be performed.

Following is a [ist of specific reasons that Swope Construction Co. objects to the 2015 WV
Prevailing Wage rates and the WFWV methodology for calculating these rates:

l. Swope Construction Co. objects to the fact that the detailed methodology used by
WFWYV has not been provided to the public. The ability to provide a comprehensive objection is
frustrated by the lack of information about WFWV's procedure in determining the prevailing



wage rates. Only a summary of the methodology is available on WFWV’s website for the public
to view. This lack of transparency inhibits meaningful discourse about whether the WFWV
methodology is consistent with the legislative intent of §21-5A et. seq. and undermines the
efficacy of public comment pursuant to WV Legislative Rule 96 CSR 04. For this reason,
Swope Construction Co. reserves the right to supplement this protest after reasonable
opportunity for review of WFWYV’s detailed methodelogy and conclusions.

Recommendation: Provide the full report outlining WFWYV prevailing wage calculation
methodology to the public and allow for sufficient time for review and questions prior to
conducting the survey.

2 Swope Construction Co. objects to the inclusion of prevailing wage rates in the survey. It
is clear that the overriding purpose of the amendment to the WV Prevailing Wage Act was to
correct the WVDOL wage determination methodology which consistently resulted in artificially
inflated prevailing wage rates. Reliance on prevailing wage data from 2014 and earlier, which
the Legislature implicitly deems unreliable as a data source, perpetuates the problem which §21-
3A et. seq. was enacted to address. As such, considering the clear legislative intent, prevailing
wage rates cannot be considered “appropriate economic data™ under the statute. Even the
WVDOL surveys excluded prevailing wage rates from its surveys for obvious reasons. There
can be no doubt that the inclusion of prevailing wages heavily impacted the results of WFWV’s
survey. particularly in instances where employers reported prevailing wage fringes paid as cash.

Recommendation: Exclude all prevailing wages, state and federal, from the wage data compiled
in the establishment of prevailing wages.

3. WFWYV failed to compile data in a manner that would accurately reflect the “actual rate
of wages paid in the regions of this state”, WV Code §21-5A-5(2). First, by limiting available
wage information to four selected weeks, WFWV has excluded 77% of the relevant data
regarding the “actual rate of wages paid” by employers in the WV construction industry. It is no
more burdensome for Swope Construction Co. to provide wage rates by classification for the
entire year than it is to provide this data for 4 weeks of the year.

Second, WFWV claims that there was a 73.6% response rate to the surveys from 3,722
employers. However, the “Prevailing Wage Methodology Statistics,” prepared on September 30,
2015, shows that only 15% of the surveys returned were actually used in the prevailing wage
calculations. This equates to approximately 11% of the total 4,998 surveys that were sent to
employers. This methodology does not generate a sufficient data set from which the “actual rate
of wages™ can be determined.

Recommendaiion: (1) Survey all construction wages paid for the vear, excluding prevailing
wages; (2) Provide guidance on how to average wages for employees whose rates may have
changed during the year; (3) Provide guidance on how to report wages for employees who work
in different classifications during the year; and, (4) Provide guidance on how to report wages for
part-time, seasonal, or sporadic employees.



4. WEFWYV only provided one week to respond to the surveys; although a one-week
extension was eventually granted. Given the uncertainty and controversy surrounding the issue
of prevailing wage reformn during this time, it would have been prudent to allow employer fair
notice and reasonable time to ask questions and provide responses that did not have to be hastily
prepared.

Recommendation: Extend the response time period for completion of the survey to encourage
maximum participation by employers.

5. Swope Construction Co. objects on the basis that WFWV acknowledges that only 21% of
the prevailing wages were established using U.S. Bureau of Labor Statistics data, although the
statute provides that the methodology for determining prevailing wages shall include “the
average rate of wages published by the U. S. Bureau of Labor Statistics”. The summary of the
methodology available to the public does not explain how BLS-OES statistics are used in the
process to determine the 2015 prevailing wage rates.

Since 1884, the Bureau of Labor Statistics of the U.S. Department of Labor, an
independent statistical agency, has been the principal Federal agency responsible for measuring
labor market activity, working conditions, and price changes in the economy. Its mission is to
collect, analyze, and disseminate essential economic information to support public and private
decision-making, hup:/www.bls.cov/bls’/infohome. him

It stands to reason that the WV Legislature mandated WFWYV 1o utilize the BLS data
because the BLS is the single most qualified and unbiased source of reliable wage data that is
readily available. As both WFWYV and BLS are both funded by the USDOL, it is logical to
expect cooperation between the two agencies and even a deference by WFWYV to the more than
130 years of experience in the field of economic and employment data compilation and statistical
analysis. If WFWV believes that BLS data is not reliable as a data source, it should bear the
hefty burden to show why a federal agency whose sole purpose is to gather such data should be
disregarded.

At the very least, WFWYV should be able to provide, as BLS does, an independent and
unbiased evaluation of wages in WV. It is very conceming that news reports revealed that
WFWV  consulted extensively with Steve White, Executive Director of the Affiliated
Construction Trades Council, a division of the WV State Building & Construction Trades
Council regarding the development of the methodology and definition of wage classifications. If
WFWYV is interested in collaborating with the WV construction industry regarding the
establishment of a fair and accurate prevailing wage in WV, Swope Construction Co., as one of
the larger construction employers in WV with 31 years of experience will gladly provide
assistance and insight.

Recommendation: (1) Utilize BLS-OES data as the primary source of wage data and supplement
with actual wage data compiled by scientifically valid data collection methods from employers
excluding all wages paid on publicly funded construction projects; (2) Provide a thorough
explanation of how BLS-OES data was used and not used in the final publication of the new
prevailing wage rates; and (3) If representatives of the construction industry are utilized as



consultants or participate in development of any aspect of the development of prevailing wages
in WV, then WFWV should include construction employers.

6. WFWYV included fringe benefit contrary to the mandate of the WV Legislature. The term
of “compensation” was replaced during the drafting of the statute with the term “wages” with the
specific intent to exclude fringe benefits from the evaluation of prevailing wage rates. On
February 25, 2015. when asked directly by Delegate Caputo from Marion County if the change
in definition would exclude the requirement to mandate fringe benefits, the House Government
Organization Attorney, Tracy Webb, responded by saying that it would. This reason was cited
by member of the legislature both in that committee and during floor debate as a reason not to
support the legislation. Officials from WFWV and MU were both in attendance that day and
made aware of this interpretation. Contrary to the clear legislative intent, WFWYV included
fringe benefits in the surveys to employers and in the calculation of the prevailing wage.

Recommendarion: (1) Exclude the fringe benefits from the published rates and survey process in
accordance with the statute; and (2) Seek further guidance from the WV Legislature on how
fringe benefits are to be presented in the prevailing wage determination, if at all.

The chaos that has ensued regarding prevailing wage reform in WV has been disruptive
and damaging to construction employers and will ultimately jeopardize job opportunities in our
industry. Swope Construction Co., like many in our industry, looks to WFWV to honor the letter
and spirit of the amendment to the WV Prevailing Wage Act and to develop a fair, unbiased and
accurate prevailing wage. Swope Construction Co. supports a fair living wage for employees
who work on public improvement projects but also supports the WV taxpayers’ right to not be
burdened by overpriced public construction for the sake of special interest groups’ agendas.

Please do not hesitate to contact me if you have questions.

Sincerely,

Ron Mallory, President
Swope Construction Co.



