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CITE AUTHORITY _Code 462-103 and Code 462-7-102(1) (&)

AMENDMENT TO AN EXISTING RULE: YES___ NO_%.

[F YES, SERIES NUMBER OF RULE BEING AMENDED:

TITLE OF RULE BEING AMENDED:

[F NO, SERIES NUMBER OF NEW RULE BEING PROPOSED: 2

TITLE OF RULE REING PROPOSED: _Proposed legislative rule defining
certain terms used within the West Virginia Cecnsumer Credit

and Protection Act.

THE ABOVE PROPOSED LEGISLATIVE RULE HAVING GONE TO A PUBLIC HEARING CR A PUBLIC
COMMENT PERIOD IS HEREBY APFROVED BY THE PROMULGATING AGENCY FOR FILING WITH
THE SECRETARY OF STATE AND THE LEGISLATIVE RULE MAKING REVIEW COMMITTEE FOR
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DATE: September 12, 1283 AR 1
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{. R LN
T0: LEGISLATIVE RULE-MAKING REVIEW COMMIETEE ) -
FROM: Office of the Attornev General R

LEGISLATIVE RULE TITLE: Proposad legislative rule _definins certalin terms

used within the West Virginia Consumer Credit and Profection Act.
l. Autheorizing statute(s) citation

Code 4CA~E-103 and 48A-7-1702(1) (o)

<. a. Date filed in State Register with Notice of Hearing:

August 12, 1988

b. What other notice, including advertising, did you
give of the hearing?

Twenty copies of the proposed rule were meiled ta trade

association reoresentatives whose members mav be cotentially

affected 5v the rule.

©. PDate ¢f hearing (s): Sentember 17, 1953

d. Attach list of perscns who appeared at hearing, comments
recelved, amendments, reasons for amendments.

Attached % Nc comments received

e. Date you filed in State Register the agency approved
proposed Legislative Rule follcowing public hearing:
{be exact)

Sentenber 19, 1985

f. Name and phone number of agency person to contact
for additional informatien:

Robert Wm. Schulenbers III

Senior Assistant Attormev General

812 Quarrier Strest, Sixth Floor
Charlescen, West Virginia 23301




If the statute under which you promulgated the submitted
rules reguires certain findings and determinations tc be
made as a condition prececdent to their promulgation:

a, Give the date upon which you filed in the State
Register a notice ¢f the time and place of a
hearing for the taking of evidence and a general
description ©f the issues to be decided.

N/A

b. Date ¢f hearing: N/a

€. On what date did you file in the State Register the
findings and determinations reguired together with
the reasons therefor?

N/

d, Attach findings and determinaticns and reasons:

Attached __N/A .
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WEST VIRGINIA LEGISLATIVE RULE
ATTORNEY GENERAL
CHAPTER 46A-6 AND 46A-7
SERIES 9

Title: Proposed legislative rule deiining certain
terms used within the West Virginia Consumer
Credit and Protection Act.

Statement of Circumstances Requiring the Rule

This rule is not one mandated by an Act of this
Legislature nor by corder c¢f the executive department.
Rather, this rule is a diécretionary rule proposed by the
Attorney Genera; to cla:iff his authority under the West
Vifginia Consumer Credit and Profection Act and to define
unlawful conduct, or standards to be applied tc determine

*
whether the conduct is unlawfuil.

The rule is designed tc meet the following pressing

needs:

(1) Create some standards for the application of non-

specific terminology to generic applicaticns;

(2) Prevent the sale of used or damaged goods as "new';

and

* West Virginia Code § 46A-6-103 allows the Attorney
General the authority to clarify generally prohibited
- practices while Code § 46R=-7~102(1) (3) allows the Attorney
General to promulgate other rules which may be necessary
under the West Virginia Consumer Credit and Protection Act.




{3) Complete the scheme ¢f regulation for consumer

transactions.

The provisions of this rule are not intended to create
new causes of acticn for consumers when an underlying rule's
or statute's limitation on action has expired. Nor is this
rule intended t¢ abrogate the bena fide error defense in

private cconsumer actions.

Under consumer protection law, no state standards are
in effect to Jjustify or support a finding of unfairness,
deception, or fraud. Alsb, no definition ¢f "new" exists
‘under West Virginia law_to-guide merchants in selling mer-
chandise which may or may not be new without perhaps
diminishing consumer rights and expectations. This rule is

designed to create such standards.
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WEST VIRGINIA LEGISLATIVE RULE
ATTORNEY GENERAL
CHAPTER 46A-& AND 46A-7
SERTIES 9

Title: Proposed legislative rule defining certain
terms used within the West Virginia Consumer
Credit and Protection Act.

SUMMARY COF PROPOSED LEGISLATIVE RULE

The Consumer Protection Division of the Cffice of the
Attorney General 1is proposing the rule in order to define
certain terms in the West Virginia Consumer Credit and

Protection Act (hereinafter "the Act"}.

The rule is divided into seven sections. The first
section fulfills the requirements imposed by the Secretary of

State and addresses construction, scope, and severability of
the rule.

Section two of the proposed rule offers an inclusive
definition of the term unfair act or practice. Section three

defines deceptive conduct.

Section four defines by exclusion products which may not
be =s0ld as new, and section five includes certain motor
vehicles which, while nct new within the meaning ¢f section
four, are to be considered as new within the meaning of

Chapter 46a, Article 6A cf the Code.




Section six of the rule describes conduct which con-
stitutes repeated and willful conduct for possible imposition
of civil penalties under the Act. Section seven c¢larifies and
enlarges the definition <¢f consumer credit sale within the

Act.

For further information, please contact Robert Wm.
Schulenbe¥g ITII, Senior Assistant Attorney General, 812

Quarrier Street, Sixth Flocor, Charleston, West Virginia 25301.
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WEST VIRGINIA LEGISLATIVE RULE
ATTORNEY GENERAL
CHAPTER 46A~6 AND 46A-7

SERIES 9
Title: Legislative Rule defining certain terms
used within the West Virginia Consumer
Credit and Protection Act.

o ) - Page
Section 1. General Provisions 1
2. Definiticon of Unfair Act or Practice 2
3T Definition of Deceptive’ 2
4. Definition of New cor Original 2
5. Definition of New Motor Vehicle 3
6. Definition of Repeated and Willful 3
7. Definition of Ccnsumer Credit Sale. é




Eltrn
WEST VIRGINIA LEGISLATIVE RYLE..

i oA
ATTORNEY GENERAL e R A )
CHAPTER 46A-6 AND 46A—Z '
SERIES 9 oL, - i
Cewdligay s ;-—TE
Title: Proposed legislative rule defining certain

terms used within the West Virginia Consumer
Credit and Protection Act.

Secticn 1. General Provisions.

1.1 Rule Designation - This rule is legislative.

1.2 BScope - This rule defines certain terms which
appear within the Consumer Credit and Protection Act, W. Va.
Code Sections 46A-~1-101 et seqg.

1.3 Authority - The authority for this rule is W.
Va. Code Chapter 46A, Article 6, Section 103 and Chapter 463,
Article 7, Section 102(1)(e).

1.4 Filing Date =
1.5 Effective Date -

1.5 Repeal of Former Rule - This rule shall be
construed in harmony with and shall not repeal the Damaged
Goods Rule, 142 C.S.R. Series 6.

1.7 Penalties - No penalty exists fcr violating any
prcecvision of this rule.

1.8 Construction - This rule shall be deemed to be
remedial and, therefore, shall be liberally construed to
effectuate the purpcses of the West Virginia Consumer Credit
and Protecticn Act.

1.9 Severability - If, for any reason, any section,
subsection, sentence, clause, phrase, or provision cof this
rule or the application thereof to any person or circumstance
is held unconstitutional or invalid, such unceonstitutionality
cr invalidity shall not affect other sections, subsections,
sentences, clauses, phrases, or provisicns or its applicaticon
to any other person or circumstance, and to this end, each
and every section, subsection, sentence, clause, phrase, or
provision of this rule is hereby declared severable.




Attorney General
Legislative Rule, 46A-6 & 46A-7
Series 9, Section 2

Secticn 2. Definition of Unfair Act or Practice.

For the purpose of Code Chapter 46A, Article 6, Section
104 and in addition to the conduct prohibited by Code Chapter
462, Article 6, Section 102(£f), an unfair act or practice
shall include but shall not be limited to conduct which
violates public policy; viclates any state or federal
statute or regulation designed to protect or promote the
general health, safety, or welfare of the consuming public;
causes substantial and reasonably unavoidable injury to
consumers without ccunterveiling benefit to consumers; or
forces a consumer to bear a larger risk than an efficient
market would reguire.

Section 3. Definition of Deceptive.

For the purpose of Code Chapter 46A, Article 6, Section
104 and in addition to the conduct prchibited by Code Chapter
46A, Article 6, Section 102(f), a deceptive act or practice
shall include but shall not be limited to conduct which is
likely to miglead the consumer acting reasonably in the
circumstances or which forces a consumer tc bear a larger
risk than expected.

Section 4. Cefinition of New or Qriginal.

For the purpose of Code Chapter 46A, Article 6, Section
102(£)(6), a geod is not new or original in situations
including, but not limited to, the feollowing: (1) such good
has been previocusly titled or transferred; (2) such good has
been damaged in such a way that, were the damage not
repaired, the value, usability, performance, or other
characteristics or benefits of such good may ke impaired: or
(3) such good has been delivered to any person for personal
or discretionary use. For the purpeose of this section, when
the cost ¢f repair egquals or exceeds the lesser of four
hundred dollars cor five percent of the selling price
(exclusive of taxes or charges) or when any repairs do not
fully cure any damage, such good shall ke conclusively deemed
to have suffered an impairment of wvalue, ‘usability, perfor-
mance, or other characteristics and benefits, and such gocd
may not be sold as new or original. )

o Page 2




Attorney General
Legislative Rule, 46A-6 & 46A-7
Series 9, Section 5. ’

Secticn 5. Definition of New Motor Vehicle.

For the purpose of Code Chapter 46A, Article 6A, Section
1l et seg. {(alsc known as the "Lemon Law"), a new motor
vehicle includes any motor vehicle defined in Code Chapter
4€6A, Article 6A, Section 2 which has not been previously
titled or which has been previcusly titled but which motor
vehicle has been used by the manufacturer for the following
or other similar purposes: (1) use for a short periocd
designated for quality review; (2) use by a representative of
a dealership as a demonstrator.

Section 6, Definition of Repeated and Willful.

For the purpose of Code Chapter 4624, Article 7, Section
111(2), a person has engaged in repeated and willful
violations of the Consumer Credit and Protection Act when
such perscn has engaged in cenduct violative of the Act on
more than c¢ne cgcasion and has voluntarily engaged in such
viclative conduct.

Section 7. Definiticon of Consumer Credit Sale.

For the purpose cof Code Chapter 46A, Article 1, Section
102(12), a ccnsumer credit sale shall include, but shall not
be limited tc (1) any conditional sale of goods:; cor (Z2) any
arrangement, whether in the form cof a lease or bailment, in
which a consumer pays, agrees to pay, or may pay, at his or
her option, an amount at least egqual to the fair market
value of the goods which are the subject of the arrangement,
and in which the consumer may btecome the owner of the goods
for nc other or a nominal cconsideratiocn.

i Page 3
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WEST VIRGINIA LEGISLATIVE RULE
ATTCRNEY GENERAL
CEAPTER 46A-6 AND 46A-7
SERIES 9

Title: Proposed legislative rule defining certain
terms used within the West Virginia Consumer
Credit and Protection Act.

REPORT ON PUBLIC HEARING AND PUBLIC COMMENT PERIOD

The public comment period with respect to this rule
expired cn September 15, 1988, and a public hearing on the
preposed rule was nheld on that date, all pursuant te a notlce

" filed with the State Reclster. The rule is intended to
define terms within the West Virginia Consumer Credit and

Protection Act.

The publis hearing was conduct by Deputy Attorney
General Regbert J. Lamont and Senior Assistant Attorney
General Robert Wm. Schulenkerg III. The following persons
spcke at the public hearing:

Mr. John N. Anderson
Charleston Area Chamber of Commerce

Harry Rubenstein, Esguire
Leve, Wise and Weoodrce

£f Moore
Various Associations

Doug McElwee, Esguire
Robinson and McElwee

Claire Jarvis, State Director
American Asscciation of Retired Persons




Ruth Lemmon, Executive Vice President
West Virginia Automobile and Truck Dealers
Association

Mike Rat:z
Logan Motor Sales

George Miller
Apple Valley Chevrolet Qlds

Jim Love
C&0 Motors

Telford Cruickshanks
Telford's Chevrolet

Marvin Ware -
Marvin Ware Chevrolet

Jim Pitrole
Jamesg Chevrolet

Numercus written comments were also received during the
pericd. Most cf the comments adduced at the hearing and in
writing were critical of the proposed rule in cne way or

ancther, -

The commentors vehemently opposed the removal of any
intent element from deceptive or conduct under the West
Virginia Consumer Credit and Protection Act.* The commentors
also oppesed inclusion of certain vehicles within the lemon
law. However, the ccommentors approved of the Attorney
General's attempt to define what products may not be scld as

new in this State.

Intent to deceive has never been a required element of
proof under Section 5{a)(l) of the Federal Trade Commission
act (15 U.S.C. § 45(a}) (1).




A transcript of the hearing will be forwarded upon

receipt. However, coples of written comments are attached

hereto.

For further information, please contact Robert Wm,
Schulenberg III, Senicr Assistant Attcrney CGeneral, 812
Quarrier S+treet, Sixth Floor, Charleston, West Virginia

25301.
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RECEIVED

STONE & THOMAS

ATTY mmr N -
WILBLA 3 JONES ‘TGO\MEFS'JQE‘F
SRESICENT SO-CED WREELING o 26007

304-222-3044

September 12, 1588

SEP 151588

The Honorable Charlie Brown, h
Attorney General L?'FD'E)’
West Virginia State Capitol Complex

Charleston, West Virginia 23301

Dear Attorney General Brown:

I would like to reinforce Ted Armbrecht's letter dated
September 6 regarding our irability to prepare a cousidered
response to the proposed rules regarding consumer goods and
services. ' : Lo '

We would 1like to review the rules with our key executives
who deal with the areas addressed by the proposed rules before
attempting te prepare an answer. There ars many complex and
poteatially far reaching issues involved. I would hope you would
consider postponing any hearing until aftar OQctober at the least.

Thank you for your consideration.

Very truly vours,

N v o

Wilbur S. Jones,
President, Co-CED
STONE & THOMAS

WSJ:mrc

STORES iN
BECKLEY*3LUSFIELOBUCKHANNONs CHARLESTONCLARKSBURGSELKINS ELM TERRACEFAIRMONT »HUNTINGTONSHUNTINGTON MALL
KANAWHA CITYeLEWISBURG*MEADQWBRCOK MALLSMORGANTOWNPARKERSBURGST. CLAIRSVILLESWEIRTONSWHEELING
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STATE CF WEST VIRGINIA

DEPARTMENT COF BANKING
CHARLESTON 2%30% SEP 15 1988

C.P.D.

MEMORANDIUHM

TO: Mr. Charles G. Brown, Attornevy General
Capiteol Building ,
FROM: David §. Mudie, Deputy Commissioner of Banking éf%w/-
DATE: September 13, 1988
RE: Public Hearing on Proposed Rule - Consumer Protection

This office would like to suggest that the public comment pericd on the
proposed rule be extended beyond its terminaticn date of September 13, 1688,

This office has rezeived heavy responsa and interest in the preposed

changes, mostly from within the industries we regulate, I believe an addi-
tional sixty day extension would be appropriate,

ce: Rob Schulenberg IIL




COSPORATE GOVERNMENT AFFAIRS
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ng Sears, Roebuck and Co.

DEPARTMENT 280-F RECE:
55 ANNEX £CEj YED
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R ) e ATLANTA. GEORGIA 30385 cEp o
[40¢) 385-3575 o T - oL 04 ‘:,;88
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September 7, 1988 -2’ OFFICcE

The Honorable Charlie Brown

Attorney General - SEP 14 1988
State of West Virginia - - o
Building One, Roam E-26 _ C
Charleston, West Virginia 25305 'P'D'

Dear General Brown:

I "wanted to write to you concerning the proposed legislative rules
pertaining. to the prevention of deceptive acts or practices in
connection with the sale of consumer goods and  services and also the .
proposed leglslative rules defining certain terms_used within the West
Virginia Consurer Credit and Protsciion Act. -

. I have just received copies of these proposed rules and have had the
opportunity to r=view them briefly. I am ery concerned about the
rossible impact on Sears' advertising practices if these regulations are
adopted in this form. While we certainly have in the past and will in
the future contimue to support any rule or regulaticn that seeks to
discourage dJdeceptive or practices, I believe that these proposed
reculations go far bkeyond that and would severely impact legitimate
advertising practices.

Because I have sent a copy of these proposed regqulations to our
Headquarters Law Department in Chicage for additicral comments, I would
like to request a postponement on the public hearing now scheduled for
Septarber 15. We will need the additional time to review these proposed
regqulations more thoroughly so that we can provide you with ocur input
prior to adcopticn. ' ' '

I know that other retailers throughout the state also share our sericus
concerns. I hope that you will give my reguest every consideration. I .

lock forward to hearing fram you.
Sincerely
%z a2 S

Stephen P. Geordescn

. SPG:mes




OFFICE OF THE

[T, RECEIVED
: had ‘ SEP 14 1388

C.P.D,
PROSECUTING ATTORNEY

SUSAN B. TUCKER
MONONGALIA COUNTY COURT HOUSE
MORGANTOWN, WEST VIRGINIA 26305

CONSUMER PROTECTION DIVISION MAIN OFFICE TELEFHONE

(304) 291-7284 13041 2917250

September 13, 1988

Robert Wm. Schulenberg III
Assistant Attorney General
Office Of The Attorney General
Charleston, WV 25305

Dear Mr. Schulenberg- .

Thank you for prov1d1ng us with copies of the proposed .-
consumer legislation which your cffice has filed with the : 7
Secretary of State. These regulations are clearly very detailed
and directed toward addressing as many consumer/creditor
transactions as possible. We believe this proposed legislation
is a positive step in providing guidelines to consumers and
those who transact business with consumers.

Approximately ten years ago our cifice created a Consumer
Protection Division to assist the residents of Monongalia County
as well as consumers outside of the County who have dealings
with Monongalia County businesses. The assistance offered by
our QOffice is informal in nature, and is provided by informing
inquiring consumers as to their rights under the ceonsumer laws.
Obvicusly your attempts to clarify and closely define these
regulations and laws, make it easier for us to provide more
beneficial information to those who seek advice from our
Cffice.

Very truly yours,

S I Tl

Susan B, Tucker
Prosecuting Attorney

a¥cia L Ashdown
Assistant Prosecuting Attorney

SBT/MLA/tlb




RECEIVED
SER g 91388

ATTY. TEM. OFFICE

1014 VINE § %y~
CINCINNATL OMIS axas.

JAMES D, MCINTIRE
DIRECTOR-PUBLIC AFFAIRE

THE RROGER CO. 513/ 7ez g

September 6, 1988

The Honorable Charlie Brown
Cffice of the Attorney General
State Capitol Complex
Building 1, Room E-~26
Charleston, West Virginia

Dear Attorney General Brown:

On August 12, 1888, your office published three proposed
emergency rules pursuant to Chapter 46 of the West Virginia
Code. These proposed rules would cover a wide variety of
issues, and wowld cover such diverse areas as credii granting
debt collection, advertising, and other business practices, .
The rules, especially if adopted in their current form, - could
have a substantial impact on a broad range of conduct.

The Kroger Co. has the proposed rules under review and
expects to comment on them either directly or through the
West Virginia Retallers Association. Because of the complexity
and breadth of the proposed rules, we would respectfully
suggest that the comment pericd be extended beyond
September 15, 1988. This would allow other businesses,
especially small businesses, more time to fully consider the
proposed rules and their impact.

incerely,

. DL

JDM:pan
ce: Paul McKown
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HOUSEHOLD i HOUSEHOLD

the perscon making the misrepresentaticon. If this rule were adcpted, an

B ANGE : INTERMATIONAL -
JEHTEY B. WOOG - L--
Seounsal Septarber 14, 1988 J/ED

SEP 15 1588

Office of the Attorney CGeneral o

Consumer Protection Division

8l2 Quarrier Street

L and S Building, éth Floor

Charleston, West Virginia 23301 , _

Re: IDropgsed leaislative Dales, Series Mumbers 9-11

Dear Consumer Protection Division:

As a corpeorate attorney for Household Finance Corporation, I
appreciate the ooportun_ty to coment on the p*‘oposed regulaticns,
Series Mumbers 9-11., Househcld Finance Corporaticn is a lerder urder
the West Virginia Consumer Credit and Protection Act, under which these
legislative requlations are proposed. Househeld operates offices in
both Morgantown and Viennma, West Virginia.

The proposed regulaticns would have a very z:aricus deletericus
effect on the business that Household conducts 1o West Virginia,
Although I will list a few very specific objections to separate
provisions of the proocsed regulations, ny listing should not be
interpreted as acceptance of the other proposed regulations, which, when
taken as a whole, would significantly Impair the furtherance of cur
business.

I have the following specific comments:

1. Series 9, Section 4 provides that an activity is "fraudulent!
whenever a false representation is made, withcut regard £o the intent of

aggrieved consumer would not even have to show that the person intended
to make a false statement, much lesg that the person intended tc hamm
the consumer. This is a "strict liability" standard for the making of
statements - a legal theory that appears prepostercus on its face.

2. Series ¢, Section 7 provides that recovery of a <¢lvil penalty
does not require specific intent to viclate the Cornsumer Cradit ard
Protection Act. Thus, a perscon who engaged in conduct, without knowing
it to be a viclation, wxder the mistaken legal assutption that it was
not a vioclation, would be subject to the civil penalty. The risks would
be great, since many acts now thought to ke lawful could some day be
determined by a court to be unlawful.

L]

it




2. Series 10, Secticn 4.26 attampts to duplicate the advertising
recuirsments of the Truth-in-lending Act and Regulaticon Z promlgated
thersunder, but goes far beyond those requirerents. Reg. 2 only
recquires disclosure <f the annual percentage rate if a rate is
advertised or a "trigger" term is provided. Rey. Z does not require
stating whether an advertisement involves open-erd credit or closed-end
cradit. Further, 1if creditors are already sukject to the
Truth-in-Laerding aAct, why 1s this section recessarj"

4. Series 10, Section 7.1 permits a consuner Lo recover
attornevs' fees, although this is not authorized oy S_ection 46A~-6-208 of
the West Virginia Consumer Credit and Frotection Act.

3. The various provisions of Series 11 appear to rerder most
debts uncollectible. For instance, Section 3.3.3 prohibiis any
cormunication with a debtor if the communication '"may cause
embarrassment" to the debtor. Section 3.11 prohibits any contact with a
debtor except in relation to judicial proceedings. Section 3.19
prohibits creating a sense of wrgency in the debtor's mird.

Although the intent of these proposed regqulations is to benefit the
consumer, if adepted, they would have a negative impact on consumers
because consurers would not be able to easily obtain.lcans because many
lenders will not be able to continue making loans. We recommend against
the adeoption of these procosed regulations. :

Thank you for this opportunity to comment.

Sj.ncerely,

Cd/ffrey B. Wood
JB/s3f .
cc:  Ron Marien
\gen\mis\Jjlw ) -~

\gan-0914.del
\stiwvilmis




CHARLES ™, LOVE [190T-1987)
CHARLES S, ¥ISE, RIS -1SAT)
WILLIAM M. #CODROE (1930819835}
JOHN O, MZER 7
AOAERT £, MAGNUSON
THOMAS G SAMEWOCSO
GEQRGE Ww. S. GROVE, JA.
MARIO J, PALUMBO
CHARLES £, SARNETT
WiLLlaM w, 80O XER

Lasw CrricEs
LovE, Wise & WOODROE
P. Q. BOX 951

CHARLESTON, WEST VIRGINIA 25323

CTELEPMOME (304 Ja3-asal
SRARLESTOMN NATIORAL PLAZA

September 14, 1988

STEVEN . =AMNLET

MARK A, SWARTZ

FEVIN &, NELSON

HOWARD G, SALISBLARY, JA.
HARRAY M, RUBENSTEIN
ALAN PERQUL

CoUNSEL
ZR”RNEST H, GILARAT

Mr. Roger A. Rumbaugh )

Vice President - Compliance Officer

Charlesten National Bank

Post Qffice Box 1113 )

Charleston, West Vizginia 235324

Re: Proposed regulations under the West
Virginia Ccnsumer Credit Protection Act

Dear Roger:

At your request, I have reviewed the @roposéd regula-'

rions issued by the O0ffice cf the West Virginia Attorney General,
a copy of which is attached hereto, with regard to the Consumer
Credit and Protection Act. As you know, the Attorney General has
submitted three separate proposals bearing Rule Nos. 9, 10 and
i1, The Attorney General relies
§§ 46A-6-103 and 46A-7-1C02(1)(e).

provide the Attorney General of the State of West Virginia with

upon West Virginia Code

These statutory provisions

the authority to make rules and regulations interpreting and
defining the provisions of § 46A-6-102 subject to 'conforming to
the rules, regulations and decisions of the Federal Trade
Commission and Federal courts in interpreting the provisions of
the Federal Trade LEA-7=-102(1) (&)

provides the Attormey General with the autheority to '"adopt, amend

Commission Act." Section
and repeal such reasonable rules and regulations in accordance
with West Virginia Code § 29A-1-1, as are necessary and proper to
effectuate the purposes of this chapter and to prevent circumven-
tion or evasion thereof.'" Thus, the Attorney General appears to
be acting within the scope of the statutory authority granted to

him with regard to prcposing regulations under the Act. However,

(
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an argument could be advanced that the propesed rules and regula-
tions are not consistent with the FTC rules, regulations and
interpretations and are not reasonable or necessary and proper to
effectuate the purposes of the Act which prevent circumvention or
evasicn. . ST

Rule 9 of the preoposed regulations undertzkes to define
eight separate terms. A few of the proposed definitions such as
"unfair act or practice,” ‘'deceptive," "fraudulent," and

"repeated and wilful," delete the requirement that the seller or
lender act with intent. Such a definition is inconsistent with

the generally accepted legal concept of deceptive, £fraudulent and

wilful. conduct. Further, these proposéd regulations would in

effect abrogaté = the boma fide -error <rule provided in
§ 46A-5-101(8) of the Act which provides that a creditor may
establish by preponderance of the evidence that a violation 1is
unintentiocnal or rthe result of a bona fide error. Also, these
proposed definitions may be 1inconsistent with the rules,
regulations and interpretations of the Federal Trade Commission
and, as such, f£all outside the scope ©of the Attorney Generzl's
autherity to promulgate such definicioms.

At your request, I have also reviewed Rules 10 and 11
of the proposed regulations. Essentially, those regulations are
.significantly overbroad in scope with regard to regulating
advertising and prohibiting debt collection §ractiéés. It is my
impression that the Rule 10 regulations would, at times, impact
upon banks with regard to advertising and that Rule 11 would
directly impact upon ccllection actions taken on behalf of banks.

Based upon my September l&, 1988, telephone
conversation with Debbie Sink, counsel for the West Virginia
Bankers Associationm, it is my undersrtanding that the hearing to
be held on Seprember 15 will only address Rule $¢ and that the
Acttorney General's office will continue the public hearing with

-
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respect to Rules 10 and 11 in addition to extending the comment
pericd for Rules 10 and 11. It is also my understanding that the
West Vizrginia Bankers Association will submic written comments
with respect to Rule 9 on September 14 and will submit written
comments with respect to Rules 10 and 11 at such time as may be
appropriate. In discussing this matter with Ms. Sink, I shared
my thoughts with regard to Rule 9 with her and, in particular, my
comments with regard to the impact the propesed regulations would
have on the beona fide erxror rule. Ms. Sink advised me that she
has undertaken to research and review the proposed regulacions
for approximately one week and. that she has devoted significant
time and effort to comparing the proposed regulations to the
rules, regulations and interpretations of the Federal Trade
Commissicn for the purpecse of discernming inconsistencies. She is
of the opinion that the proposed regulations in several instances
are inconsistent with these FTC guidelines. Ms. Sink has agreed
to provide me a copy of the written comments to be submitted on
behalf o¢f the BRBankers Association and has invited me to
participate in preparing written comments with regard te Rules 10
and 11 when appropriate.

If you have any questions concerning this matter or if
you would like me to take additional action at this time, please

feel frea to contact me.

Very truly ycurs,

Harry M. Rubenstein
MR/ sm
Enclosure _ .. .

.
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t Wm. Schulenberg, III
tant Attorney Ceneral
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Dear Mr. Scnulenberg:

Enclosed Zfor vyour consideration ars written <omnents
submitted by the West Virginia Bankers 2asscciation regarding
Proposed Legislative Rule Defining Certain Terms Used Within the
West Virginla Consumer Credit and Protection Act. Please include
these comments-with those rendered at the public hearing as z part
of the public rececrd on the prozosed rule.

Very tTruly vours,

Debeorzah A. Sink

DAS/9b

Frnclosure ///’
cc: Tom Winner -
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WEST VIRGINIA BANKERS ASSCOCIATION'S
COMMENTS REGARDING THE ATTORNEY GENERAL’S
PROPOSED LEGISLATIVE RULE DEFINING CERTAIN

TERMS USED WITHIN THE WEST VIRGINIA CONSUMER
CREDIT AND PROTECTION ACT (TITLE 142, SERIES NO. 9)

I. INTRODUCTION

The West Virginia Bankers Assocclation, Inc. (the
"Assoclation®), is a non-proflit corporation chartered to promote
the general welfare and increased usefulness of banks and banking
instituticons to the citizens of the State of West Virginia. 1Its
membership includes approximately 225 banks conducting business
in West Virginia. One of the Asscclation’s stated purpeocses in
its charter is "tc obtaln proper consideration of and action upon
matters relaﬁing to financilal and commercial. usages, customs and
laws‘affécting‘banking interests. " The.Assbciation appreciateé

this opportunity to comment upon the proposed Leglislative Rule

under consideration by the cofliice of <the Attorney General
relating fto -consumer protection issues. Specifically, the
Asscclation is submitting Wwritten  comments on proposed
Legislative Rule, Title 142, Series No. 3. This rule defines

certain terms within the West Virginia Consumer Credit and
Protection Act {(the "Act"™). The Asscciation has certain concerns
with the definitions contained in the proposed rule which are
enumarated below. Most concerns are based upon the observation
that the Attorney General has falled to Zollow sStatutory

guidelines with regard to preomulgation ¢f the proposed rule.

The comments and recommendaticons detalled herein are
founded upcn the legitimate ccncern that the proposed definitions
oust  conform to the legislative mandate, namely, that the

consumer protection provisions of the Act, nust complement the




body of federal law dgoverning unfair, deceptive and fraudulent
acts in order tTo protect the public without imposing undue

burdens upon these engaglng in consumer transactions.

In this regard, the West Virginia Legislature hzas
specified that, 1in construing the general consumer protection
provisions, thne interpretations handed dcown by the federal courts
of the same or similar federal acts are teo serve as a guide in
achleving the dual beneficial purposes of the Act, promoting fair
cempetiticn ard falr consumer practices. W. Va. Code § 46A-6-101
(1886 Replacement Vol.). HMoreover, the legislature has
explicitly provided that the Attorney General’s rules and
regulaticns interpreting and defining Code § 46A-6-102 '"shall

conform as nearly as practicable with the rules, regulations and

decisions of the federal trade commissicn and the federal courts

in interpreting the provisicns of the ‘Federzl Trade Commission

Act,’ as from time to time amended." 7. Va. Code § 46A-5-103

(1986 Replacement Vol.). This latter provision 1s a self-
executing preemption provislon inscfar as it prcochibits issuance
by the Attorney &General of rules which do net substantially
conform o the rules, regulations and decisions of the Federazal

Trade Commissicn (the "Commissicn').

The primary federal legislation prchibiting unfair and
deceptive acts or practices is the TFederal Trade Commission Act,
15 U.S.C. §§ 41-58 {1938) (the "FTC Act"). Under the FTC act,
the Commission is given certain enforcement powers, including the
authority to issue trade regulations that have the force of law.
15 U.S.C. § 87a. The FTC AaAct excludes from i1ts rulemaking
surisdiction all banks which are within the jurisdiction of the
Faderal Reserve Board (the "FRB"), the Federal Deposit Insurance .

Corporation, or the 0Office of the domptreller of the Currency.

The 7FREB, howeavex, has ceoncurrent authority to issue rules
prohibiting unfair trade "practices by Dbanks. 15 U.S.C.
§ 537a(f) (1).

)




Although banks ars excepted from the FTC &act’s

coverage, they are not excepted from the 2act passsd by the West

Virginia Legislature. Cf£. Farmers & Merchants State Bank of Krunm

v. Ferguscn, 603 S.W.2d 320 (1980). Thus, in commenting upon the

proposed definiticons submitted by the Attornev General, the West
Virginia Bankers Association is justified in its expectation that
those rules will substantially conform to the Commission’s rules
and regulations, as well as to the federal court decisions
interpreting the FTC Act and the rules and regulations issued .
thereunder.

The Association’s review of the propcosed definitiens,
nowaver, reveals several areas in substantial conflict with +the
federal authorities. The nature of the inconsistencies suggests
that they were intentional, rather than inadvertent. This
attempt to -disregard the 'legislative mandate to follow the'

Ccmmission’s guidance is an abuse of authority by the Attorney

General.
II. AMNALYSIS ) L

A. Section 2. Definiticon of "Unfair Act or Practice.™

This section proposses a four part definition of an
"unfalir act or practice" for purposes of W. Va. Code § 46A-5-104
(1886 Replacement Vol.), which declares that such acts are
unlawful. The proposed definitien is in additicn to the 16 acts
specifically identified by the Legislature under W. Va. Code.

§ 48A-6-102({f)(L)~-(16} (Supp. 1%88) as being unialir.

The four parts of the propcsed definition prohibit any

act which (1) vioclates public peclicy generally; (2) viclates

state or federal statutes and rsgulaticons enacted toc promote the



consuming public’s general welfare; (3) causes substantial injury
to consumers without significant countervailing benefits; or (4)

is deceptive, fraudulent or uncenscicnable.

The Association’s primary cobjection to this propesed
cdefinitidén arises from the fact that part (3) ¢f the propcsed
definiticn fails teo reflect the decisions of the Commission and
of the federal courts. cf appeals on the definition of "unfair."
A seccndary concern 1s that part (4) of the proposed definition
apparently offers nc greater protection to the consuming public
than 1is provided under the definitional provisions of Code
§ 46A-6-102(f) (13}, which clearly prohibits the = use of
fraudiient, deceptive and similar egregious conduct, and is,
therefore unnecessary. An additional concern is that part (2) is
not limited in scope: any technical vioclation of certain
unidentified state or federal'statutes or regulations will be

deemed an "uhfalr act or practice."

3. Pari (3) -— Substantizal Injuzy, Without
Significant Countervailing Benefil - An

In 1980, the Commission adopted the following standard

for identifying "unfair practices": "To dustify a finding of
unfairness, the injury must satisfy three tests. It must be
substantial; it must not bes cutweighed by any countervailing

benefits to consumers or competition that the practice produces:

arnd it must be an injury that consumers themselves could not

reascnably have avgided.®" Letter from Federal Trads Commissicn

0 Senators Ford and Danforth {(Dec. 17, 1980), reprinted in H.R.

Rep. No. 156, ©Pt., .1, 98th Cong., First Sess. 33-40 (1983)
(emphasis added). This standard became a binding norm on the
Commission as a result of .subseguent adjudications which adopted

the three-part test set forth in the 1880 pollicy statement. See

American Financial Services v. FTC, 787 r.2d 957, 970-71 (D.C.

Cir. 1983), <&srt. denied, 475 U.S. 1011 (13838). Likewise,




pursuant to .W. Va. Cocde § 46A-6-103, it became a binding norm on
the Attorney General’s administrative and enforcement authority

under ths Act. See N. Averitt, The Meaning of "Unfair 2Acts or

Practices" in Section 5 of the Federal Trade Commission Act, 70
Geo., L. J. 225, 284-28¢ (1es581).

Despite this precedent, the Attorney General has
ignored what. is perhaps the most crucial factor. for ascertaining
unfairness -- whether the injury 1is ona that the consumers
themselves cculd not reasonably have avoilded. Thus, whether as a
result of an inadvertent oversight or a conscilous effort to
liberalize the Ccmmission’s rules and decisions, the Attornsy
General nas abused his authority inscofar as part (3) of the
proposed definition deoes not include consideration o©f <the

reasonableness of the consumer’s action relative to the injury.

Imorder tc comply with the statutory mandate to £illow
federal poliey in this area, the Attorney General should nodlfy
cart {3} of the definition by adding language substantlally
similar %o -that feocund in <the lommissicn’s decisions, e.g.,-
"causes substantial injury to consumers which i1s not outweighed
py any countervailing benefits to consumers that the practice
produces, and is an injury that the consumers themselves cculd

not reasonably have avoided."

2. Part (4) -- W. Va. Code § 48A-6-102{f)(13)
Provides Specific Protection.

As discussed above, the definition set forth in part
(4) offers nd greatar protection to the consuming rublic than is

found under the specific provisions of Code § 46A-6-102(Z) (13).

e

3
zdditionally, +this facteor is duplicative of ke analvsis for

determining %the existence c¢f an Injury under the Commissicn’

N

three-part test. An act which is deceptive, £fraudulent, o

unconscionable will likelv result in an injury or violation of




public policy. Thus, there 1is no need to include this as a
separate factor for ascertaining unfairness; part (4) should be

deleted.

3. Part (2) ~- Vieglation of Any State - or Federal
Statutes or Regulaticn Zznacted to Promote the
Consuming Public’s Welfare---

This propcsed definition would render za2n entity in
viclation of the Act, subject to injunctive action, and subject
to a private cause of action by consumers in the event of any
unintentional, technical vieclaticon of certain unidentified
statutes. Sucn a result is beyond the scope of what the Act

contemplates as an unfalr act or practice.

B. Secticn 3. "Definiticn of Deceptive.m

' The Assocliatlion’s objection here is the same as

expressed above -- the Attorney General’s proposed definitions
nust substantially conferm to federal lavw. The Commission, “n
1883, issued & new standard for determining whether an act or

practice will be found to be Y"deceptive" under the FTC Act, which
replaces the old '"tendency or capacity Lo. mislead'" test for
deception. The new '"reascnable consumer" standard provides, Iin
part, as £follows: "(T)he Commission will find deception if therse
is a representaticon, omission or practice that 1is likely &

£
[
mislead the consumer acting resasonably in the circumstances, to

the consumer’s detriment." (emphasis added).

This statement was prepared upon the reguest of the
Cemmittee on Energy and Commerce of the House of Representatives.
S. Rep. No. 431, 37th Cong., Second Sess. 15 (1983 H. R. Rep.

No. 158, ©Part I, ©3th Cong., First Sess. ¢ (19823), and 1is
reprinted in 43 Antitrust & Trade Reg. Rep. (BNA) 689 (Cct. 27,
1982} . Subseguent Commission decisions have made the 1983 policy
statement on deceptlon binding on the Cecmmission. See, e.g.,




Cliffdaie aAssociates, Inc., 103 F.T.C. 110 (1984); Amrep Corp. V.
F.T.C., 768 F.z2d 1171, 1178 (1l0th Clir. 19853}, cert. denied, 47%
U.S. 1034 (1988).

An excellent discussion concerning the significance of

this standard is fcund in the case of sSouthwest Sunsites, Inc. V.
FTC, 785 F.2d 1431 (9th Cir. 1986), cert. denied, U.S.
=

107 S§.C=. 10% ({198&), wnerein <the federal court of

sunmarized the effects of Lthe new standard as fellcows:

Zach of +the fthree =slements of the new standard
challenged by petitioner imposes a greater burden of
rroof on the FTC to show a2 wvielaticon of Section 5.
First, the FTC must show probable, nect possible,

deception ("likely to mislead," not "tendency and
capacity to mislead"). Second, the FTIC must show
potential deception cf "consumers acting reascnably in
the circumstances," not Jjust any consumers. Third,

the new standard considers as material only deceptions
that are likelv *to cause injury  to a reascnable
relying consumer, whereas the o0ld standard reached
deceptions that a censumer mnight have considered
important, whether cor not there was rsllance.

753 r.zd at L1435, (émphasis 1in original). As the Commission

stated in Cliffdale Associates, Inc., '"the law should not be

applied in such a way as to find that hcnest representations are
deceptive sinmply because they are misunderstood by a few." 103
F.T.C. 110. .

Thé Attorney General'’s prepesed definition of
"deceptive" igncres the Commission’s new standard, even though it
is binding upon him pyv the provisions of Ccde § 46A-6-103. The
Commission’s standard on 'deception” nust be adopted in place of
the proposad definiticn, or, in the alternative, the proposed

definition must be withdrawn.




cC. Section 4. Definition of "Fraudulent."

The preoposed definition states that it is promulgated
to define the term "fraudulent" for the purpose of W. Va. Code
§ 46A-7-103 (1986 Replacement Vol.). Aarticle 7 c©f Chapter <¢6A is
an administrative, not substantive, article. Secticon 9 therecof
gives the 2Attorney General injunctive authority +te prohibit. .
fraudulent conduct. Thus, the proposed "definition® of
Tfraudulent" 1is an attempt by the Attorney General tc make an
evidentiary rule regarding the burden nescessary teo cbtain
injunctive relief. Such a rule ls unnecessary given that Code
§ 46A-7-109(2) specifically provides what a c¢court mnust find,
pursuant to that section, in order to grant injunctive relief.
Additionally, the substantive provisions of the Act, e.g., Code
§ 46A=6-102(f) (123), should be referenced by the Attorney General
for substantive determinations. This.sectionfshould be deléted..

D. . Section 7. Definiticn ¢f "Repeated and Willful.®?

The provosed definition ©f ‘Vrepeated and willful"®
violates the rudimentary tenet of statutory construction which
provides that, "[i1]n the absence of any specific indication te

the contrary, words used in a statute will be given their ccmmon,

ordinaryv and accerted meanings."™ Syl. Pt. 1, Thomas v. Firestone
Tire & Rubber Co., ____ W. Va. __ , 2686 3.E.2d4 %05 (1980). The
proposed definition of T'repeated and willful" distorts the

commeon, ordinary and accepted meaning c¢f what constitutes a

nywillful! act.

An act or omission i1s "willfully" done, 1f done
voluntarily and intentionally and with the specific
intent to dc¢ something the law forbids, or with the
Specific intent to fail. to do  sonething the law
requires to be done; that is to say, with bhad purpcse
either to discbey or to disregard the law.




Slack’s Law Dictionary, 1434 (5th ed. 1%79) (emphasis added).

Further, this definitlon is contrary to at least one provision in
the Act, § 46A-5-101(8), in which Iintenticnal conduct is a
necessary component ©f a viclation. Consistent with statutory
intent and the established meaning of "willful," the Attornsy
General shcould amend this sectieon to provide that a person has
engaged in ""repeated and willful" wviclatlons of the Act when such
person has engaged in conduct violative of fthe Act and on more.
than one ococcasicen and has ‘'Yengaged in such viclative conduct
voluntarily and intenticnally and with +he specific intent o
viclate the Act."

E. Secticn 8. Definition of "Consumer Credit Sale."

The Assoclation objects to this section, as now
written, in its entirety. ?arﬁg (1), (2) and (3) of therproposed
Qefinition are duplicative df‘.one ancther, and pért (L) ‘is
legally incorrect. 2art (1) defines "consumer credit sale' to
include Yany credit ‘saie of goods’ ([as defined in Code Chartaor
46A, Article 1, Section 102(37)] in which a security interest mayv
arise as defined by CTode Chapter 46, Article 1, Section 201(37)."

(emphasis added).

Use of the ferm "may" in this instance 1s objecticnable
to the extent that it is contrary to a preoper application of the
statuteory definition of ‘'security interest' where =z lease or
consignment 1s invelved. © While it is +true that a ‘security
interest" may arise where a lease or consignment is invelved,
West Virginia Code § 46-1-201(37) preovides that the ultimaie
determination is to be made bkased on the facts of each case.

Furthermore, the statute provides that:

[{Tlhe inclusien of an cpticn to purchase does
not of itself make the lease one intended Zor
security, and ... an agreement That upon
compllance with the terms of .the lease the
lessee shall become or has the optien to

_lo_




beccme the aowner of the property for no
additional consideraticon or for a neminal
consideration does not make the lesase one
intended for security..

Thus, +the use of the werd '"may'" 1in the proposed
definiticn is a surreptitious attempt to side step the statutory
requirement that +the intention o©f the parties govern the
determination of whether a *security interest!" was intended undex
the facts of the particular case.

The definition proposed by this section also expands:
the meaning of "consumer credit =sale'" in a manner which is
inconsistent with the definition set forth in the Act. 2
tesnsuner credit sale" is defined by Code § 46A-1-102(1Z2) as
focllows:

Alz(é) Except as provided in pafagraph

(b}, “consunmer credit sale" is a sale of
goods, services or an interest in land in
which:

(1) Credit is granted either hy a

seller who regularly engages as a seller in
credit ftransactions of the =zame kind or
pursuant toc a seller credit card;

{(1ii) The buver 1s a perscn cther
than an organization;

(1ii) The goods, services ox
interest in land are purchased primarily for a
personal, family, household oxr agricultural
purpose;

(iv) Either the debt 1s payvable in
installments cr a sales finance charge 1is
made; and

(v) With respact tec a sale 0f goods
or services, the amount financed doss not
exceed twenty-five thousand dollars.

(k) "Consumer c¢redit sale' does not
inciude a sale in which the seller allows the
huyer to purchase goods or services pursuant
to a2  lender creditc card or siwmilar
arrangemant,




TO: Office of the Atiornzy General, Consumer Protection Division

FROM: West Virginia Petajlers Association

SUBJECT: " Comments Relating to Proposed Rules, Series $8,10,11

DATE: September 12, 1988

Not given adeguate time to fully study the impact of the proposad
rules (Series 9,10,11). T would like to make some general observations.
Some of the rules dealing with the sale of consumer goods and
services seem to be particularly unrealistic and burdensome. The pro-
posed advertising disclosure requirements would greatly increase the
cost of advertising because of all the detajled disclosures which must
me made. Alsao, a retailer would probably need & Tawyer to review most
ads. _

Ancther example of umrealistic requirement imposed by rules is the
Regulation 4.3 con page four (4). This rule makes it illegal to fail to
deliver any product under advertised limitations, terms anc conditions.
This means that a retailer who in good faith runs out of 2 product that
is out of oroduction is suddenly acting illege! and may De subject to
thousands of dollars in Tines.

in the retail community we feel these prooosed rules will cause

serious problems for various seghments of West Virginia's business com-
munity. ) -

I would recommend that the Attorney General's office form a task
force to study these regulations and address the real problems facing
not only business but consumer concerns as welil.

The WYRA strongly objects to the propesed rsgulations in their
presant form.

Paul W. McKown,
President WVRA




The West Virginia Retailers Association wishes to file the following
comments relating to proposed Rules: Series 8.

T would 1ike to state for the recerd first of all, I do not feel
we had adeguate time to distribute and recsive comments from variogus
retajlers throughout the stave. A written reguest was made of Attorney
General Srown to extend the period pefore the public comment period.

Froposed jegislative ruie defining certain terms used within the West
Virginia Consumer Credit and Protsction Act.

Commentsi

Section 2 - Definition of "Unfair Act or Practice”. The state-
ment or other authoritative statement of public policy should be removed.
t is an expression that exceeds the laws of the state of West Virginia

and appears to give Attorney General unlimited power.

Sgctjgg_3’—‘Shou1drremove or_has the tendency and remove regarc-
less of the existence of any actual deception.

Section 4 - Delete last sentence of paragraph.

[t appear these rules are intended to permit attorney's to bring
WV Business to court at tne State Court Level instead of at the Federal
Level. What are we trying to do? (Perpetuats the Lawyer Business).

The scope of this section is very broad and compliance could be near

impossibie as_many of the compliances ¢riteriz are subjective rather than
objective.




HEAF

Higher Education Assistance Foundation & remzer of e ~EAT grovs
. PO Box 51 o

Crarleson, West Vrrginia 23322

304-325.7211

RECEIVED
SEP 15 1588

Septegber 13, 1988 . CuPoDo

Office of the Attorney Generszl
Consurner Protection Division

812 Quarrisr Street, 6th floor
Charleston, West Virginia 25301

Dear Sir:

The following is a brief comment on proposed rule 142 which is
intended to support Code 46A-7-102(1)(e). .- .

My name is Neil Bolyard. I live at 708 Park Street, Morgantown,
West Virginia. I have been erployed in various financizl aid positions
. within the state of West Virginia since Septearber of 1863, I am
currently emploved by the Higher Education Assistance Foundation, a non-
profit corporation with responsibility for guaranteeing educational loans
in West Virginia. :

Tinancial Aid is essential if Higher Education in West Virginia
is to continue zt the current level or potentially increase as many
crganizations and agencies would like to see happen. OQur college
going rate in the mid thirties is among the lowest in the nation.

Approximately one-half of all students in the public sector and
a much higher percentage in the independent sector receive sane type
of financial assistance. Unfortunately, the majority of financial aid
dollars is loans.

Since I have been a consumer for more than half a century, I am very
interested in protecting consumer rights. I do believe, however, that
the proposed rule may create a situation where higher education in
Yest Virginia could be adversely impacted to a degree which may take an
extended period to recover.

‘ The federal government is on a course to reduce defaults anq proposals
are currently being considered that would severely limit or eliminate

totally an institution's ability tc participate in all federally supported
financial aid programs should default percentages on student loans exceed

ERR}

Guarantesing the Future.
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an established level. This would not only impact loans bur orevent
gift aid (Pell Grants or SSIG (State Grant Funds supported by federal

doliars)) and College Work-Study dollars to be withdrawn at impacted
institutions.

The proposed rules also appear to place restrictions on educational
institutions that would prevent them from performing prescribed due
S diligence. I this is correct, vou have a situation where the school
is told you must do "'x7 LY the Department of Educaztion and state
government saying you cannot do X', B

Wit the potential for such z dileama to develop, it would
Seem advisable tc axplere fully the ramifications of the vroposed rules
and to work in the develooment of a reasonable solution.

I have been advised that federal consumer protecticn laws must
be adhered to by all.collection agencies and that federal regulztions
adequately protect the consumer. If this is the case, it would seem
logical to adopt and ENFORCE a set of regulations that parallel the
federal guidelines, R : : D

In any event, with the potential to inflict irreparable haym to
higher education, 1t would sesm adviszble to secure informed counsel
from experts pricr to adopting rulss without full consideraticn of
what may be the undesireable resulrt.

I would be pleased to respond Io any questicon you may have relative
to this issue.

Singerely, ’
WA
Neil E. Bolyard )

Vice President

NER/tlc U
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September 15, 1988

The Honeorable Charlie Brown,
Attorney General

Office of the Attorney General
Consumer Protection Division
812 Quarrier Street

L&ES Building, Sixth Floor
Charleston, WV 25301

Dear General Brown:
RE; mber 15, 1988 Hearing, P 1

Previously, the West Virginia Press Association requested a
pestponement of the Public Hearing regarding Proposed Legisiative
Ruie 10, to allow time for an adequate review of the proposal. We
also requested that the amount of time ailocated for the hearing be
expanded beyond the announced 45 minutes. Having received no
response to our requests, we hearby submit written comments in
opposition to the proposal.

We wouid like to stipulate, however, that the enclosed
comments are based on the analysis we were able to accomplish in
the brief time available pricr to the hearing and do not necessarily
represent our total reponse to the proposal.

Smcereiy,

’x_/(, L,___,y / /L. &’Zb-f—'\._____

William F. Childress,
Executive Director

" 101 Dee Drive Sulle 200 Charlaston, Wast Virginia 25311 (304} 342-1011




WesT Vircinia Press Assocration

101 Dee Drive » Suite 200
Charleston, West Virginia 24311

(304) 342-1011

MMENTS: ATIV
Office of the Atfornev General
September 15, 1588

Presented by W. F. Childress,
Executive Director, West Virginia Press Asseciadon

The West Virginia Press Association is a trade association representing
daily and weekly newspapers in West Virginia.

The newspapers of West Virginia each day handle thousands of individual
advertisements for the sale of goods and services. The advertising
representatives, advertising managers and publishers of these newspapers, with
guidance from their own lawyers, have frequent occasion te counsel advertisers on
the legality, taste, propriety, ete. of individual advertisements. In this role,
newspaper advertising personnel are conversant with the .provisions of the West
Virginia Consumer Protection Act ,  the Fedetal Trade Commission Act and
various other state and federal statutes and regulations pertaining t¢ tha content of
advertising.

The newspapers of West Virginia also are familiar with the effects on
advertisers and purchases of advertising space resulting from enforcement
procedures, particularly these involving statutes or regulations previously not the
subject of enforcement actions,

From this perspective, the West Virginia Press Association strongly urges
that Proposed Rule 10 be withdrawn and revised in such a manner as to avoid the
adverse economic impact the propeosed rule would be certain to produce if adopted in
its present form.

We would like, alse, to state for the record that this organization had
requested a postponement in the date of this public hearing to allow time for an
adequate review of Proposal Rule 10. Since this request was not granted, the
comments in this document do not necessarily the total and final comments and
analysis that this organization would have to offer.

We first cite several general points which we see as serious problems
regarding Proposed Rule 10,

1. The proposed rule, taken as a whole, appears directed at regulating a
variety of very specific advertising/marketing slogans and practices. This is an
inappropriate approach to establishing regulations, considering the fact that, by the
very nature of modern marketing techniques, advertising slogans and related
practices change at frequent intervals. Yesterday's "Where's the Beef?" becomes
today's "California Raisins." Regulations aimed at narrowly defined practices
have the potential for becoming irrelevant within a matter of weeks. Further, the




interests of consumer protection c¢ould be jeopardized if enforcement actions are
geared to narrowly defined regulations, because those who would be prone to engage
in questionable practices would only have to alter their slogans or tactics slightly
in many cases to be outside the scope of the regulations involved.

Rather than seek to address such specific advertising and marketing
practices, we recommend that appropriate enfercement actions be taken under the
present provisions of the Consumer Protection Act and any other appropriate statute,
allewing the courts, as necessary, to determine whether a given practice may be in
viclation of the statute or statutes.

2. Although it is stated in Propesed Rule 10 that there will be no adverse
sconomnic impact on either revenues received by the State of West Virginia,
business volume of affected industries or the public as a whole, we believe that an
accurate and realistic appraisal of the effects of Proposed Rule 10 would disclose
significant potential for serious loss of state tax revenue, serious reductions in
corporate and personal income and consequent adverse financial impact on the
citizens as a whole. For many years the newspapers of West Virginia have been
in a position to cbserve the impact of state and faderal regulatory and enforcement
activities on the willingness of even the fully law-abiding merchants to advertise.
The experience in such circumstances is highly prediciable: advertising is either
seriously reduced or ceased altogether by the affected parties. Such curtailment of
advertising results in losses in persenal income to commission-based advertising
personnel and in lesses in income to the newspaper companies involved. In both
cases, there is the further result of a loss of pefsonal and corporate ‘income tax
reveriues to the state. Since advertising is a primary factor in business volume,
curtailment of advertising reduces sales volume — which, in turn, reduces the
stata's income from the consurmer sales tax.

3. To a certain degree, Proposal Rule 10 appears to be an effort to expand on
provisions of the Consumer Protection Act, beyond the present scope of the statute.
As one example, proposed paragraph 4.28 appears to be almost identical in wording
to the main provisions of Senate Bill 128, which was introduced during the 1988
sessicn of the state Legisiature, but was not enacted. We urge that the proposed rule
be revised so that it does not exceed the scope or the specific provisions of the statute.
We further contend that the proper authority for enacting changes in or expanding
specific provisions is the Legislature itself, and not the administrative rule-
making process. It is cur belief that provisions of Proposed Rule 10 are so sweeping
in nature, command so much potential for adverse economic impact and represent
such major changes in the way state government regulates business activity thata
full and detailed legislative review under ncrmal legislative processes is
demanded.

4, Proposed Rule 10 also to a degree duplicates, but is not in full
conformance with, varicus federal statutes and regulations, particularly as the
proposed rule relates te the advertising of credit and financing details. This is
unnecessary and potentially confusing.

In addition to general points, Proposed Rule 10 contains several specific
provisions which we feel represent arbitrary, unjustified or excessively broad
intrusicns into the normal and lawful processes of commercial activity,
including, but not limited to, the following:

1. Paragraph 1.10 would require "each seller” to review the content of its

2




advertising . . . and "possess information or reports which substantiate its ¢laims.
. ." Since a high percentage of the "sellers” engaged in retail activity are not
locally owned but are outlets of national chains, much of the advertising material
is generated at out-of-state corporate headquarters and the substantiation
information is in the possession of the originating office. This information would
be available in the event of enforcement action. It is unreasonable to require every
individual outlet, "every seller” to be in possession of such documents relating to
all adveriisements.

2. Paragraph 1.11 would require the seiler to maintain substantiation
information for four years. This would create an unwarranted and excessive
burden of paper work, one which create space and personnel requirements beyond
the ability of many merchants. Also, the specified definition of a "seller” appears
to include not only commerical enterprises but any private citizen who "sells or
offers for sale any interest in any preduct. . .”

3. Paragraph 2.5 defines "regular price" as the "price at which any seller
has sold more than one-half of the quantity of any product sold during the ninety
days prior to any relevant date.” This provision would require exhaustive ,
constant records-keeping, particularly for such businesses as grocery markets
which stock hundreds or thousands of items. Since retail price changes most often
are dictated by changes, both increases and decreases, in wholesale prices, retail
price changes on a wide variety of consumer goods gesnerally are frequent.
Paragraph 2.5 would require that every seller in the state keep constant records of -
.every item sold, at every price. Since the only way sellers who- continue to
advertise in any form could minimize their work loads in this regard would be
keep optional price changes at a minimum, we believe that the most predictable
actual effect of this provision would be to deny consumers price reductions that they
now enjoy as a result of competition among a wide range of retailers.
Furthermore, the requirement of paragraph 4.6.3 that szles prices be at least "10
percent’ lower than the "lower of the last offered price or the regular price,” adds
additional burdens and confusion which would adversely affect consumer
interests. There is no provision for establishing a "regular price” for an item
which has not sold in any quantity during the specified period; yet, establishment
of a "regular price” would be necessary for such an item to be advertised for sale.
This circumstance could effectively prevent censumers from becoming aware of
such price informaticn, even when a merchant sharply reduces his prices to clear
his shelves of goods which have not been selling.

The reguirement of a 10 percent price reduction appears in several
paragraphs of the propesed rule. It is our positicn that any specification of a
required percentage discount is beyond the preper authority the Attorney General's
Office.

Paragraph 4.28 would make it unlawful for a seller to advertise any product
for sale when there is not "a sufficient quantity on hand to meet reasonably
expectable public demand.” This is a totally unreasonable requirement.
Regarding a wide variety of products, merchants have no way of predicting what
"reasonably expectable public demand” might be in a world where unreascnable
occurrences daily alter consumer attitudes and purchasing practices.

Paragraph 4.35 would make it unlawful to "Advertise, promote, or support
any lottery in connection with the promotion of any product . . ." In addition to
being in conflict with federal statutes, regulations and case law, this clause would

s
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eliminate any collateral promoticn of the West Virginiz Lottery and would require
that state liquor stores engage in extensive and costly revision of signs and other
materials. The economic impact on state revenues from this paragraph zlone
could be monumental.

Paragraph 4.50 would make it unlawful te "¢laim, represent or assert” that
any metor vehicle is available for sale at a certain price unless that vehicle is
either in stock or on order. This could eliminate — at least for purchases made in
West Virginia — the special-ordering of specially-equipped vehicles by
individuals. In addition to consumers who merely prefer particular options on
automobiles, this could severely affect handicapped individuals who require
vehicles with special equipment.

The West Virginia Press Association again would like to state that the
comments contained herein do not necessarily represent the full and total
comments and reaction this crganization would have presented regarding Propose
Rule 10, if adequate time had been allowed for analysis and preparation of
comments,




The Advertising Code

{As adopted by the Advertising Federation of America)

TRUTH: Advertising shall tell the whole truth, and shall reveal materal
facts, the concealment of which might mislead the public.

RESPCNSIBILITY: Advertising agencies and adverisers shall be wiling
to provide stbstantiation of claims made.

TASTE AND DECENCY: Advertising shall be frge of statements, illustrations
or implications that are offensive to good taste or public decency.

DISPARAGEMENT: Adverising shall offar merchandise or service antits
merits and refrain from attacking competitors or disparaging their products,
services, or methods ¢f doing business.

BAIT ADVERTISING: Advertising shall be bona fide and the merchandise or
service offered shall be readily available for purchase at the advertised
price.

GUARANTEES AND WARRANTIES: Advertising of guzrantees and
warranties shall be explict, Advertising of any guarantse and waranty
shall clearly and conspicuously disclose #ts nature and extent, the manner in
which the guaranter or warranter will perform, and the identity of the
guarantor or warrantor.

PRICE CLAIMS: Advertising shall aveid pn‘cé or savings claims which ara
unsupported by facts or which do not offer bona fide bargains or savings.

UNPROVABLE CLAIMS: Aéverﬁsing shall aveid the use of exaggerated or
unprovable claims.

TESTIMONIALS: Advertising containing testimenials shall be limited o these
of competert witnesses who are reflecting a real and honest choica.

.
.
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List of Deceptive Advertising Activities
Thera are a number of deceptive advertising tactics which the Federal
Trade Cemmissicn and cther regulatcry agencies regard as impermissible.
The book, Marketing Law, by Jos L. Weich, offers this list:

«  Deception by not disclesing imperiant aspects of the
product. :

+ Implications that the product possessses certain qualities.
+  Ambiguous statements (Each statement may be true, but
taken as a whcle the message has the capacity 10

deceive.)
«  Deceptive pricing ("Free" goods and "bait" advertising).

»  False representations of appreval or sponsorships
(i.e., false endorsements cr testimonials).

+ Using awell-knewn nams as ons's cwn name.
+ False disparagement cf compsting products.
+  Deceptive guarantees.

«  Deceptive demonstrations or meck-ups.

11-20
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WEST VIRGINIA LEGISLATIVE RULE
ATTORNEY GENERAL
CHAPTER 46A-6 AND 46a-7
SERIES ©

Title: Propesed legislative rule defining certain
terms used within the West Virginia Consumer
Credit and Protection Act.

DISCUSSICN OF AMENDMENTS

Meetings, conversations, written comments, and testimony
have resulted in modification of the rule from its initially
filed form to this, the agency approved rule. The sole change
to Section 1 inveolved ghe‘éyoidaqce of any repealer of the

Damaged Goods Rule (142 C.S.R. Series 6) as discussed below.

Secticn 2, the definition of unfair act or practice was
modified tc inclusive language regarding vicolations of public
policy,l conduct resulting in substantial and reasonably
unavcidable consumer injury,2 and the incorpecration cf the
market efficiency/risk standard.3 The inclusion ¢f the "sub-
offenses" of deception, fraud and unconscicnability have
been deleted frem the rule to avoid confusicon, although cer-

fainly such conduct is, in fact, unfair. In cther words,

l See Sperry & Hutchinson v. FTC, 405 U.S. 233 (1970);
Atlantic¢c Refining Co. v. FPTC, 3281 U.S. 357 (1963); La Pevre
v. FTC, 366 F.2& 117 {5th Cir. 18¢66).

2 See Comments on the part of the West Virginia Bankers'

Associaticon, p. 5. :
See American Financial Services Ass'n v. FTC, 767

3
F.2d 957 (D.C. Cir, 1985), cert. denied, 475 U.S. 1011 (1386).




simply the Attorney General has incorporated most of the
existing Federal Trade Commission law into the agency ap-

rroved rule.

The Attorney General agrees, to an extent, that the
"tendency or capacity" test may result in the inclusion of
scme innocent representaticons of merchants. Therefore, the
proposed rule has heen modified to incorporate the FTIC's
current deception standard5 and, as well, to incorporate the
FTC's risk/expectancy test.6 Also, the provisicns relating
to fraudulent or unconscionable conduct have been deleted as

unnecessary and duplicative.

The Attorney General has deleted prior Section 47 as
confusing and duplicative of Section 3. However, he still
maintains that “constructive fraud" is the minimum standard
required for recovery under the West Virginia Consumer Credit
and Protection Act for fraudulent activity. Intent to defraud
is not and never has been a requirement for finding a viola-

tion of § 5{a) (l) of the Federal Trade Commission Act.8

4 The FTC has acted under other statutes creating a
public pelicy to prohibit viclative cenduct through their
unfairness authority. See Beneficial Cecrp. v. FTC, 542 F.2d
611 (34 Cir. 1978).

5 See Southwest Sunsites, Inc. v FTC, 785 F.2d 1431
(Sth Cir. 1986}, cert. denied, U.S. , 107 s. Ct., 109
{19886) .

6 See American Financial Services Ass'n v. FTC, supra,
- at .
7

Definition of Fraudulent.

8 See FTC v. Algoma Lumber Co., 291 U.S. &7 {1934} .




The definiticn of new or original has been reviewed in
light of comments made at the hearing and in meetings with
representatives of trade associaticns. The rule as proposed,
with an incliusive definition, has been mocdified from the
original so as to avoid conflict with the Damaged Goocds Rule,
142 C.8.R. Series 6. Indeed, this rule further explains the
Tamaged Goods Rule in more concrete terms.9 Since this rule
is of general application and not of limited application to
one industry, this Divisicn has modified the rule fto give
more definiteness to the amount of damage which would consti-
tute a substantial impairment of the goods, rendering them
no longer new or original. The rule modificatiocon includes
setting a cost of $400 or 3% of the selling price, whichever
is less, aé the standard for selling “damaged".goods as new.
Also modified, the rule prohibits merchants from selling any
"damaged" goods as new, as opposed to cnly goods damaged by
catastrophe or act of God. Finally, the modification pro-
hibits merchants from selling damaged but unrepairable goods

from being sold as new.

The definition of new metor vehicle has been sukstan-
tially altered as a result of the hearings, the industry
members who testified were able to convince this coffice of
legitimate, competitive concerns, and the probability of
substantial price increases for certain mctor vehicles cur-
rently available to consumers under substantial discount.
The benefits hereby obtained do not ocutweigh the cost to

consumers, particularly in light of the available remedies

In conjunction with this mecdification, the repealer
notification of Section 1.5 has alsc been modified.

i




under the Magnuson-Mcss Warranty Act, 15 U.S.C. §§ 2301 et
seg. Clearly, too, a negative impact would be created for
local schools if ‘dealer withdrawal oi driver's educatiocn
cars is a result cf this rule. Therefore, a new mctor
vehicle under the lemon law would inc¢lude dealer demon-
strators and manufacturer guality test vehicles, but would
exclude factory representative cars, driver's education cars

or factory lease cars.

The Attorney General has deleted the provision with
regard to "specific intent" to violate the West Virginia
Consumer Credit and Protection Act. Specific intent was
never the standard to be utilized.in imposing civil :
penalties since such a standard implies a requirement of
proof of knowledge of the law. Rather, the penalty pro-
vision was designed to be imposed upon those persons who
unfairly took advantage cof others or who acted in bad faith
toward others. In other words, the . intent of the rule is
not to impose civil penalties upon innocent actors but, also,
not-to allow persons who profess blissful ignorance to es-
cape economic sanction. Such an analysis has been accepted
in actions under the Federal Odcmeter Act, 15 U.S.C. §§ 1981

et seg., in discussing the element of "intent to defraud.”

The definition of consumer credit sale has been modi-
fied to delete reference to a security interest. EHowever,
the definitions of (2} andé (3) have been retained and re-
numbered as (1) and (2). Such a definition is consistent

with the decisions of state courts under similar state law




and decisions of the federal courts under the presimplifica-

tion Truth in Lending Act.

The definition of Section 9 has been deleted as un-

necessary and duplicative.

Please feel free to contact Robert Wm. Schulenkerg,

Senior Assistant Attcorney CGeneral, if yvou have any guestions.
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January 6, 1989

The Honorable Ken Hechler
Secretary of State

Buiilding 1, Suite 157-K
Charleston, West Virginia 23305

Re: DPreopesed Legisglative Rule, Title 142, Series 9

Dear Secretary Hechler:

I am writing to formally advise your office that cur agency
is withdrawing the abocve-referenced proposed rule., Pursuant to
West Virginia Code § 29A-3-14(a), I reguest that a notice of this
action be filed in the State Register,

Thank you for your attention tc this matter.

CHARLES G. BROWN
ATTORNEY GENERAL

CGB/sc




