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1. Authorizing statute{s]) citation W. Va. Code §§ 47-14-1 et seq.,

Code § 46A-6~103 and Code § 46R-7-102(1) (&)

2. a. Date filed in State Register with Notice of Hearing:

August 19, 1887

b. What other notice, including advertising, d4id you give
cf the hearing?

211 potential sellers and providers of preneed funeral

centracts and other interested persons were mailed copies of

the proposed rule. Press releases were issued announcing the

proposed rule and the public hearing and comment period.

¢. Date of hearing(s}): September 18, 1987

d. Attach list of persons who appeared at hearing, comments re-
ceived, amendments, reasons for amendments.

Attached X No comments recelved

e. Date you filed in State Register the agency approved procposed
Legislative Rule following public hearing: (ke exact)

September 23, 18587

£. Name and telephone number of agency person to contact for
additional information:

Thomas L. Hindes, Director

Deputy Attorney General

Qffice of the Attorney General (348-8886)
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If the statute under which you promulgated the submitted
rules regquires certain findings and determinations to be
made as a condition precedent to theilr promulgaticn:

a. Give the date upecn which yvou filed in the State
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hearing for the taking of evidence and a general
description of the issues to be decided.

not applicable

b. Date of hearing: not applicable

c. On what date did you file in the State Register the
findings and determinations required together with
the reasons therefor?

not applicable

d. Attach findings and determinaticons and reasons:

Attached not applicable
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WEST VIRGINIA LEGISLATIVE RULE Tii- —
ATTORNEY GENERAL T;J ol e
CHAPTER 47-14, 46Aa-6, AND 46A-7 =
SERIES 8 -
- =
Title: Proposed legislative rule perteining - 7,
to the administration of Preneed T
Burial Contracts.
Section 1. General Provisions.
1.1 Rule Desgignation - This rule is legislative.
1.2 Scope - This rule sets forth certain

regquirements for sellers of preneed burial contracts, the
contract contents, and other matters pursuant to the Preneed
Burial Contracts Act, W. Va. Code Sections 47-14-1 et seg.

1.3 Authority - The authority for this regulation
is W. Va. Code Sections 47-14-9; 46A-6-103; and 46A-7-
102(1)(e).

1.4 Filing Date -

1.5 Effective Date -

1.6 Repeal of Former Rule - Not Applicable.

1.7 Penalties - Except as indicated, a violation

of the provisions of this rule shall constitute a violation
of the provisicons ¢f the Preneed Burial Contracts Act, W. Va.
Code Sections 47-14-1 et seg., and shall constitute an
"unfair or deceptive act" as prohibited by W. Va. Code
Section 46A-6-104, thereby triggering appropriate remedies
provided for viclations of that section.

1.8 Construction - These rules are to be
liberally construed to effectuate the provisions of the
Preneed Burial Contract Act, W. Va. Code Sections 47-14-1 et

seg., and the Consumer Credit and Protection Act, W. Va. Code
Sections 46A-1-101 et seq.

1.9 Severability - If, for any reason, any
section, subsection, phrase, clause, or provision of this
rule or the application thereof is held unconstituticnal or
invalid, such unconstitutionality or invalidity shall not
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affect other sections, subsections, phrases, clauses, or
provigions or its application to any other person or
circumstance, and, toc this end, each and every section,
subsection, sentence, clause, phrase, or provision of this
rule is hereby declared severable.

Secticon 2. Definitiocons.

2.1 "Annual report" meang the report required to
be filed with the department under the provisions of W. Vva.
Code 47-14-3.

2.2 "Burial goods" means all goods supplied in
regard to burial, entombment in a mausoleum, or internment in
a2 columbarium, but does not include those serxvices performed
by a cemetery when acting only as a cemetery, or the sale by
any person of cemetery lots, land, or interests therein,
services incidental thereto, or the sale by any person of
markers, memorials, monuments, eguipment, crypts, urns,
burial wvaults, or wvaults constructed or to be constructed in
a mausoleum or columbarium. As used herein, "eguipment"
shall include only devices used to move, store or construct
those other items specifically excluded from this definition.
However, when any person, by the same contract, sells burial
goods and other items or services excluded from this
definition, such a contract shall be considered a "preneed
funeral contract"” within the meaning ¢f this Rule and Chapter
47, Article 14 of the Code.

2.3 "Funeral goods" means those items of
merchandise scld or coffered for sale directly to the public
by a perscn which will be used in connection with a funeral
or alternative for disposition of human remains, but does not
include those services actually performed by a cemetery
acting only as such, or in the salie by the cemetery of
cemetery lots, land, or interest therein, services incidental
thereto, or the sale by any person of markers, memorials,
monuments, equipment, crypts, urns, burial wvaults or vaults
constructed or to be constructed in a mausoleum or
columbarium. As used herein, "eguipment"” shall include only
devices used to move, store or construct those other items
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specifically excluded from this definition. However, when
any perscn, by the same contract, sells funeral goods and
other items or services excluded from this definition, such a
contract shall be considered a "preneed funeral contract”
within the meaning of this Rule and Chapter 47, Article 14 of
the Code. :

2.4 "Funeral gervices" means those services
usually performed by a funeral service licensee, including,
but not limited to, care and preparation of human remains and
coordinating rites, ceremonies, and processions in connection
with the disposition of human remains carried cut at the
reguest of any individual responsible for funeral and
disposition arrangements. However, when any perscn, by the
same contract, sells funeral services and other items or
services excluded from this definition, such a contract shall
be considered a "preneed funeral c¢ontract" within the meaning
of this Rule and Chapter 47, Article 14 of the Cecde.

2.5 "Reporting year" mesans the twelve month
period commencing on January 1 of any year and ending at
midnight of December 31 of the same year.

2.6 All other terms used in this Rule shall be
defined as those terms are defined in W. Va. Code Section 47-
14-2. :

Section 3. Annual Report.

3.1 Each and every person who applies for renewal
of a certificate of authority pursuant to the provisions of
W. Va. Code Section 47-14-3 shall be reguired to make an
annual report for each reporting year or portion thereof.
Such report shall be fiied at the time the application for
renewal is filed,

3.2 Each annual report shall contain the
fellowing information:

3.2.1 An identification of all outstanding preneed
funeral contracts, the dates upon which such contracts were
entered, the names of all parties invelved in such contracts
or having any right under such contracts, the amount paid on
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such contracts, and the amounts owing on any contracts upon
which payvments are incomplete, or, with respect to contracts
which will be funded by the proceeds of a life insurance or
annuity contract for the contract beneficiary, the amount of
such insurance or annuity, the insurance agent and insurer,
the current beneficiary and the method of payment for such
insurance or annuilty contract;

3.2.2 The name of the seller and the name of the
provider of services and goods and a statement that the
provider has the capacity to perform all of its obligations
under its contracts;

3.2.3 A statement that the seller and the person
receiving funds paid thereunder have complied with applicable
trugst reguirements of the Preneed Burial Act and this Rule,
identifying the present depository or holder of all trust
funds with amounts therecof itemized as to each contract.

This statement shall also include an accounting for each
trust fund, describing all pavments to and disbursements from
the fund. :

3.2.4 Any changes or amendments in any contracts or
obligations of the contract seller or provider that have
occurred during the reporting year which were not previcusly
reported to the department pursuant to W. Va. Code Section
47-14~8(f) and Section 9.6 of this Rule; and

3.2.5 The current price list of the preovider for
funeral goods and services and any other price list employed
since the previous annual report. .

3.3 No extensions shall be granted for any
reporting year unless the holder of a certificate of
authority is unable to gather the reguisite informaticon to
complete the annual report and establishes such inability to
the satisfaction of the department. Any such extension shall
be for a period and upon such terms as the depariment, in
its discretion, deems appropriate.
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Section 4. Application for Certificate of Authority or
License; Contents of Application

4.1 No person shall sell, offer for sale, make
available or be a provider of a preneed funeral ceontract
until such time as he has received a certificate cof authority
from the department. Employees or agents of persons holding
a certificate of autheority and who are involved in actually
selling preneed funeral contracts must have a license issued
by the department. No person shall be eligible to obtain a
license to sell preneed funeral contracts unless he or she
also holds a certificate of authority or is empleoved by the
holder of a certificate of authority.

4.2 No person, other than a bank, trust company,
savings and loan asscociation or other financial institution
as provided in W. Va. Code Section 47-14-3(a), may act as a
trustee with respect to funds paid on prenead funeral
contracts unless he has procured a certificate of authority.

4.3 The department shall prescribe the necessary
forms for applying for a certificate of authority or
license. These forms shall be used by all applicants.

4.4 Applicaticon fees for any certificate of
autherity or license shall not be refunded upon rejection of
any application.

4.5 Application for the renewal of a certificate
of authority or license shall be submitted by March 1 of each
vear. Applicants heolding certificates of licenses from the
preceding year who submit timely renewal applications may
continue t¢ do business under the previocus certificate or
license until the renewzal is granted or refused by the
Department.

Section 5. Initial Examinations.

5.1 Examination of the records of a holder cf a
certificate of authority by the department, or at its
direction, may occur with or without advance notice of such
examination.
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5.2 Holders of certificates of authority shall
make all books, records, and other information relating to
preneed funeral contracts available during regular business
hours.

5.3 The department shall be entitled to charge
fees and expenses to a holder of a certificate of authority
for any examination within a calendar year, including the
first such examination, 1f the examination is prompted by
cause, whether or not a court order is obtained. In addition
to an hourly fee for the examiner's time in conducting the
examination, expenses and other related items, up to a
maximum of $5C0, shall include:

5.3.1 Travel expenses assessed at the mileage
permitted by the state in using personal automobiles for
travel on state business or the expenses incurred by the
department in securing a wvehicle from the Department of
Finance and Administration Motor Pool, or other actual
expenses incurred in such travel for securing
transportation;

5.3.2 Hotel or lodging expenses as necessary for
any examination;

5.3.3 Meals and other services as permitted by
travel regulations of the department or the state:

5.3.4 Any other reasonable and necessary expenses
incurred as a result of the examination, including, but not
limited to: printing, photocopving, long distance telephone
tolls, access fees, equipment rental expenses or fees of a
court reporter or stenographer for transcribing or
reproducing statements or testimony.

5.4 Failure to provide necessary records or
submit to any examination or pay the expenses assegsed
therefore shall result in suspension or revocation of the
certificate of authority.

Section 6. Second or Subseguent Examinations.

6.1 Whenr: the department has reason to believe
that a holder of a certificate of authority or a licensee
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employed a certificate holder is vioclating the provisions of
the Preneed Burial Act or this Rule, the department may
petiticn the Circuit Court of Kanawha County or the Circuit
Court cof the county wherein such a holder of a certificate of
authority does business for permission to cenduct a second or
subsequent examination. Such court, if it concludes that the
department's determination is not c¢learliy errcnecus, shall
order an examination of the records or compel the examination
of any interested person under ocath. The proceedings on such
a petition shall be adversary, with notice to z2l11 interested
parties.

6.2 The provisions of thig Rule are in addition
to the investigative powers of the department as provided in
W. Va. Code Section 46A-7-111 and are not intended *o
diminish or gualify such powers.

Section 7. Trust Accounts.

7.1 All funds paid to or collected by any person
on a preneed funeral contract and not exempted by W. Va. Code
Section 47-14-5(a)(1l) or Section 16 of this Rule, shall be
deposited in a trust account within thirty days of receipt.
The trust account shall be administered: (i) by the
provider, contract seller, or person making the preneed
funeral contract available, acting as trustee; (ii) under the
terms of a trust instrument entered into with a national or
state bank having trust powers and located in this state; or
(iii) under the terms of a trust instrument entered into with
a board of at least three individual trustees as provided in
W. Va. Code Section 47-14-8(b).

7.2 All trustees shall include in their annual
report a statement accounting for fees charged against the
trust, which fees shall be subject to review by the
department in order to determine whether they are reasonable
in amount. Any fees found to be excessive shall be repaid to
the trust.

7.3 All individual members of Boards of Trustees,

as provided for in W. Va. Code Section 47-14-8(b) and Section
7.1{1ii) of this Rule, shall obtain a fidelity bond as .
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reguired by W. Va. Code Section 47-14-8(b) and shall file
this bond with the department at the time of application for
a certificate of authority. No other Trustee need obtain a
fidelity bond.

Section 8. Provision of Goods and Services Under
Freneed Funeral Contract at Death of
Contract Beneficiary.

8.1 To the extent that a provider, based on price
lists in effect at the contract beneficiary's death, would
charge more than the contract price for the gocds and
services provided, the provider may have and use so much of
the principal and interest of any trust fund as may be
necessary to defray the cost over the contract price. In no
event, however, unless the contract has been cancelled as
provided in Section 10 of this Rule, shall the provider fail
or refuse to make available goods and services cof the type
for which the contract provides even though the costs exceed
the value of the trust fund or other proceeds availablie for
such purpose. The goods and services shall be provided for
the amount availabkle in the trust or other proceeds in such a
situation. Substitution of goods of eguivalent quality and
value may be made only after notice to the contract buyer or
the next of kin of the beneficiary and only when the provider
can demonstrate that the goods described in the contract are
unavailable.

8.2 Within thirty days after the death of a
contract beneficiary, the trustee, and the provider, contract
seller or person who made the a preneed contract available
shall file a report with the department, describing the goods
and services provided, accounting for all expenditures and
disbursements from the trust or other proceeds, justifying by
reference to current price lists any increase over the
criginal contract cost and explaining any substitution of
gocds or services.

8.3 In the event that the contract buyer was not

the contract beneficiary, all trust monies or other proceeds
not properly applied toward the costs of providing the goods
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and services shall be returned to the contract buyer, his
estate or designee. If the contract beneficiary was also the
contract buyer, any such excess shall be paid to the contract
beneficiary's estate or designee.

Section 9. Contents and Execution of Contracts.

g.1 211 preneed funeral contracts which do nct
folleow such official forms as may be promulgated by the
department shall be in writing and contain the following:

9.1.1 The name and address of the contract buyer
and the contract beneficiary, if a different person:;

9.1.2 Any statement reguired by the provisions of
the Truth in Lending Act and Regulation Z {15 U.S.C. Sections
1601, et seg. and 12 C.F.R. Section 226):

9.1.3 Any Notice of Cancellation reguired by ‘the
provisions cf the Cooling 0ff Period For Door-to-Door Sales
Rule (16 C.F.R. Section 429) or the home solicitation sales
provisiong of W. Va. Code Sections 456A-2-132 to 135;

6.1.4 Any statement required by the provisions of
the Federal Trade Commlission Preservation of Consumers'
Claims and Defenses rule, 16 C.F.R. Section 433.

9.1.5 Unless the contract is made irrevocable under
the provisions of Secticn 17 of this Rule, a statement that
the perscon shall have the right to cancel the preneed funeral
services contract at any time and receive a refund of all
monies paid and the return of any decuments or instruments of
obligation in the seller's possession; provided that, if any
goods or services are being seold under the contract which are
not "burial goods," "funeral goods” or "funeral services" as
defined in W. Va. Cocde Section 47-14-2 and the contract
seller wishes to retain monies paid therefore cor the ten
percent exclusicn permitted by W. Va. Code Section 47-14-5,
such right of retention and exclusion shall be clearly and
conspicucusly set forth on the face of the contract in a2
clause which must be separately acknowledged by the contract
buver.
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9.1.6 Statements particularly describing all
limitations, fterms, and conditions of the contract and all
rights and duties of the parties under the contract,
including, but not limited to,

"9.1.6a The total cost of such contract;
9.1.6b The amount of each periodic payment:
9.1.6¢c The timing of each periodic payment;

9.1.64 The amount of any finance charge assessed and
the rate of assessment of finance charges;

9.1.6e The total of all payments under the contract
including the downpayment:

8.1.6f Whether the seller is taking a security
interest in any property in which the contract buyer has any
interest;

9.1.6g The name and address of the contract seller
and a contract number commencing with the digits of the year
such ceontract was sold and a readily identifiable
chronoleogical numbering methed:;

9.1.6h The existence of and method of calculation of
any late charges or deferral charges;

9.1.61i A statement describing the method of funding
cf the preneed funeral contract if other than through the
establighment of a trust fund:

9.1.637 A specific description of the funeral or
burial goods and funeral services to be provided, the cost of
the goods and services in conformity with the provisions of
the Federal Trade Commission's Funeral Practices Rule as in
existence on the effective date of this Rule, and the name(s)
of all provider(s) for the preneed funeral contract.

9.2 Each and every preneed funeral contract shall
be signed by the seller or a representative of the seller and
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the buyer. Such contract shall be dated as of the time of
signing and shall contain all representations made during the
sales presentation.

9.3 Each and every preneed funeral contract shall
be presented to the buyer prior to executicen. The contract
buyer shall be entitled to review it prior to execution and
to remove such contract from the seller's premises to conduct
a review. To that end, any offer contained within a preneed
funeral contract shall be wvalid for five business days from
the date of presentation of the offer.

9.4 No preneed funeral contract shall be
presented to any buyer unless all spaces have either been
filled in or marked through.

9.5 Upon execution of a preneed funeral c¢ontract,
the buyer shall immediately be given a copy ©f the contract.

9.6 After execution, copies of the preneed
funeral contract shall be distributed as follows:

9.6.1 One copy to the buyer;

9.6.2 Cne copy to be retained by the seller;

9.6.3 OCne copy for the provider;

9.6.4 Cne copy for the contract beneficiary if
other than the buyer and such distribution is desired by the

buyer:;

9.6.5 One copy for the trustee, if a separate
party: and

9.6.6 One copy to be provided to the department
within ten days of execution.

Section 10. Default by the Contract Buver.

10.1 A preneed funeral contract and any trust
associated therewith may be terminated by the contract seller
only upen default by the buyer. If a contract buyer is in
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default for more than one hundred and eighty days with
respect to any payment or installment due on or pursuant to
the contract, the seller may, on ten days prior written
notice, cancel the contract. After cancellation, the seller
must refund all funds in the trust fund, including monies
paid for items which are excluded from the definitiocns of
burial goods, funeral goods and services and which are not
subject to the buyer's right of cancellation under W. Va.
Code Section 47-14-6; provided that the seller may retain up
to ten percent of the monies paid as liquidated damages if
such a deduction was not made at the time the contract was
entered. ‘

10.2 If payment for a preneed funeral contract is
not complete at the time of the contract beneficiary's death
and the seller has not cancelled the contract as aforesaid,
or if a life insurance or annunity contract intended to fund
the preneed funeral contract has lapsed, the heirs or
personal representative of the beneficiary may pay the
balance remaining on the preneed funeral contract and obtain
performance as provided.

Section 11. Sale or Transfer of Certificate of Authority
or License Prohibited.

11.1 No holder of a certificate of authority or
license to sell preneed funeral contracts may sell or
transfer such certificate of authority or license toc any
other person.

11.2 No holder of a certificate of authority or
license to seil preneed funeral contracts shall transfer such
certificate of authority or license to ancother business
location without first notifying the department.

11.3 In the event that the holder of a certificate
of authority is other than a natural person, the department
shall be notified of any sale or transfer of the stock or
assets of such an entity. Any substantial change in
corporate ownership shall, in the department's discretion,
necessitate application for a new certificate of authority.
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Secticen 1Z. Multiple Price Ligts Prohibited.

12.1 No seller, provider, or other person who
makes preneed funeral contracts availatbtle to the public shall
maintain multiple price lists for the provision of the same
gocds and services.

12.2 Each seller, provider, or other perscn who
makes preneed funeral contracts available to the pubklic shall
maintain a record copy of each price list for goods and
services offered under any preneed funeral contract and set
forth on such price list the duration or time period to which
each list is applicable.

Section 13. Disciplinary Proceedings.

13.1 In addition to the provisicns of W. Va. Code
Section 47-14-11, a holder of a certificate of authority or
licensee may face disciplinary action for:

13.1.1 Vioclating the provisions of this Rule;

13.1.2 Violating the provisions of the Federal Trade
Commission's Funeral Industry Practices Rule, 16 C.F.R. Fart
453, or the provisions of the Federal Trade Commission
Cooling-0ff Period For Door~To-Door Sales Rule, 16 C.F.R.
Part 429;

13.1.3 Vieplating the provisions of any consumer
protection or disclosure statute or regulation or wviolating
any statute or regulation concerning funeral industry
practices; or

13.1.4 Failure to submit to any examination.

13.2 The penalties which may be imposed
administratively by the department for wviolating the
provisions of this Rule shall include one or more of the
following:

13.2.1 Denial of any application for a certificate
of authority or license;
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13.3 In the ewvent that the department has reason
to believe that the holder of a certificate of authority or
license has committed willful or widespread viclations of
this Rule or the Preneed Burial Act, is or may be insolvent
or otherwise poses a threat to the security of trust assets,
the department shall immediately suspend the certificate of
authority or license upon notice to the holder and prior to
any hearing; provided that the holder in such circumstances
shall be entitled to an expedited hearing. )

Secticon 14. Insolvency.

14.1 If an audit reveals that a trust account or
trustee appears to be insolvent, the department shall have
the auvthority, in the reasonable exercise of discretion, to
find a substitute trustee to undertake the management of the
trust funds.

14.2 For the purposes of this Section, "inzolvency"
means the occasion or occurrence of any event or series of
events whereby the current trust obligations exceed the total
current assets of the trust.

Section 15. Insurance or Annuity Funded Preneed Funeral
Contracts.
15.1 A contract of insurance on the preneed

funeral contract beneficiary's life or an annunity contract
for such beneficiary may be purchased by a preneed funeral
contract buyer as a means of funding a preneed funeral
contract. To the extent that monies, other than insurance
premiums, are paid to a provider, contract seller or person
who makes a preneed funeral contract available by or on
behalf of a preneed funeral contract beneficiary, the trust
provisions of the Preneed Burial Act and this Rule are fuliy
applicable theretec.

15.2 If a contract for the provigion of burial
goods or funeral goods or services is made by a person who
also sells or receives any benefit, directly or indirectly,
from a contract of insurance on the preneed funeral contract
beneficiary's life or annuity contract for such beneficiary,
the contract providing for burial goods or funeral goods or

Page 14




Attorney General
Legisliative Rule, 47-14, 45a-6, & 46A-7
Series 8, Sec. 15

services is a preneed funeral contract and the provisions of
the Preneed Burial Act and this Rule are applicable to such
contract and person, including the Five Dollar charge
provided in W. Va. Code Section 47-14-8(f).

15.3 No provider, contract seller, person who
makes a preneed funeral contract available, or any emplovee
of such a person or firm may be named as the beneficiary of
an insurance or annuity contract which provides funding for a
preneed funeral contract. -

15.4 211 or part of the proceeds of a life
insurance peclicy or annuity contract on preneed contract
beneficiary may be paid to a person who is a provider of
burial gocds or funeral goods or services, pursuant to an
assignment, if such person provides the insurer with a
statement verifying that the goods and services provided for
in the preneed funeral contract were delivered, justifying by
reference to current price lists any increase over the
original contract cost and explaining any substitution of
goods or services. A copy of this statement shall be filed
with the Department as provided in Section 8.2 of this rule.

15.5 The prospective purchaser of a life insurance
policy or annuity, offered for sale by an insurance agent who
is also a provider or seller of preneed funeral contracts and
intended as a funding source for a preneed funeral contract
also offered for sale by such person, shall be given a full
and complete disclosure of the costs associated with the type
of insurance or annuity being sold. All such disclosures
shall be on a separate printed sheet which can be used for
comparison with the costs of insurance available from other
insurers or through other insurance agents.

15.6 No perscn who is a provider, contract seller
or who makes a preneed funeral contract available shall
refuse to enter a preneed funeral contract solely because a
contract buver chocoses to procure adequate insurance or
annuity funding from a source other than such person or any
other specific source.

15.7 If a preneed funeral contract is made
irrevocable by the buyer, any life insurance or annuity
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contract entered in connection therewith which provides cash
surrender or lcan benefits during the preneed funeral
contract beneficiary's lifetime shall also be made
irrevocable and unavailable to the preneed funeral contract
beneficiary for such a loan or cash surrender. If the
preneed funeral contract is revocable, the life insurance or
annuity contract shall likewise be revocable. Assignments of
benefits under 1life insurance or annuity contracts used to
fund preneed funeral contracts shall be irrevocable if the
prenced funeral contract is irrevocable and revocable if the
preneed funeral contract is revocable,

15.8 I1f a preneed funeral contract and a life
insurance or annuity contract associated therewith are
cancelled all unearned premiums, cash surrender values and
accumulated interest and dividends shall be returned to the
owner ©of the insurance or annuity contract.

15.9 No preneed funeral contract may be funded by
a2 life insurance or annuity contract unless the life
insurance or annuity contract, by the time full payment is
made therefore, provides an unconditional payment of death
benefits at least egqual in amount to the price agreed upcon
for burial goods or funeral goods or services in the preneed
funeral contract. If the insurance or annuity does not
provide complete funding at the time of need because payments
were not complete, the heirs or personal representative of
the preneed funeral contract beneficiary may pay the balance
remaining on the prensed funeral contract after application
of the insurance or annuilty payments and obtain performance
as provided.

15.10 At the time a preneed funeral contract funded
by a life insurance or annuity contract is submitted to the
Department as provided in W. Va. Code Section 47-14-8(f), a
copy of such insurance or annuity contract shall alisc be
submitted.

15.11 No person who holds a certificate of

autheority or license to sell or provide preneed funeral
contracts may sell or attempt to sell life insurance or
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annuity contracts by making reference to the costs of burial
goods or funeral goods and services unless the consumer is
fully informed of the advantages of a preneed funeral
contract and offered an opportunity to enter such a contract
if the life insurance or annuity purchase isg made.

Section 16. Retention of Ten Percent from Preneed Burial
Ceontract Funds.

16.1 No seller or person collecting funds for a
preneed funeral contract may retain the ten percent of
collected funds permitted by W. Va. Code Section 47-14-5(1)
unless:

16.1.1 Clear and conspicucus disclosure of such
intention is communicated to the contract buyer on the face
of the preneed funeral contract in a clause which is
separately acknowledged by the buyer;

16.1.2 A full and complete accounting for all monies
deducted is furnished to the contract buyer and to the
department at the time the contract is submitted pursuant to
W. Va. Code Section 47-14-8(f).

16.2 aAny deduction made from a contract payment
under this Rule shall be based on actual costs and expenses,
reasonably allocated to such contract and itemized in the
required accounting. In no event shall the ten percent be
automatically deducted on account of any contract without
reference to actual costs and expenses.

Section 17. Notice of Contract Irrevocability.

17.1 No preneed funeral contract shall be made
irrevocable without the express, written, infcormed consent of

the contract buyer. Absent such consent, the preneed funeral
contract shall be revocable.

17.2 Each preneed funeral contract which is

irrevocable ghall contain the following notice in bold face
on the front of the contract:
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"NQOTICE OF IRREVOCABILITY

THIS PRENEED FUNERAL CONTRACT SHALL BE IRREVOCABLE
DURING THE LIFETIME OF THE CONTRACT BENEFICIARY. NEITHER THE
BUYER NOR ANY OTHER PERSCN AS BENEFICIARY WILL BE ENTITLED TO
CANCEL TEIS CONTRACT OR RECEIVE A'REFUND COF PAYMENTS MADE
UNDER THIS CONTRACT.

(Buyer's Signature) {(Date) Y
17.3 Any buyer who has purchased a preneed funeral

contract may elect after consummation to amend the contract
to make it irrevocable by notifyving the contract selier and
trustee and by placing his signature on the original copy of
the contract and giving the true date of the signature.

Section 18. Viclation of Rule; Enforcement.

i8.1 Violation of any term or provision of this
Rule shall be an unfair and deceptive act or practice in
violation of W. Va. Code Section 46A~6-104 and a vioclation of
the provisions of W. Va. Code Sections 47-14-11(aj)(1l) and 13.

18.2 The department may reguest, and the courts or
administrative tribunals shall be empowered to order, any
writs, orders, or other relief which may be necessary for the
enforcement of the provisions of the Code and this Rule,
including, but not limited to, injunctive relief,
regtitution, and affirmative disclosure, advertising, or
mailings.
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WEST VIRGINIA LEGISLATIVE RULE
ATTORNEY GENERAL
CHAPTER 47-14, 46A-6, AND 46A-7
SERIES 8

Title: Propcsed legisletive rule pertaining
to the administraticon of Preneed
Burial Contracts.

SUMMARY OF PROPCSED LEGISLATIVE RULE

The Attorney General's office, through the Consumer
Protection Division, is proposing the Rule in order to
implement and interpret the Preneed Burial Act, W. Va. Code

Sections 47-14-1 et seg. (hereinafter "the Act").

The Rule is divided into eighteen sections. The first of
these addresses general provisions such as scope, authority,
relevant dates, penalties, construction and severability of the

Rule. Section Two contains relevant definitions.

The remaining sections interpret and further explzin the
multivaried requirements of the Act. Beginning with the
component parts of an Annual Report in Section Three and the
reqguirements of an Application for a Certificate of Authority
or License in Section Four, the Rule clarifies and expands upon

general provisions in the Act.




In Sections ¥Five and Six the Rule specifies the terms under

which on-site examinations of a certificate holder's records may
be conducted and the expense items for which this O0ffice may
seek reimbursement in connection with such examinations.

Section Seven summarizes the reguirements with respect to
+rustees under the Act and clarifies the reguirement of a

fidelity bond.

Section Eight sets forth the performance reguirements for a
provider of funeral or burial goods and services after the
contract beneficiary dies. Section Nine contains a summary of
required contract terms and execution formalities. Section Ten
clarifies thes seller's options when the buyer defaults or

otherwise fails to complete reguired payments.

Section Eleven prohibits certain transfers of certificates or
licenses without approval, and Section Twelve prohibits multiple
price lists. Section Thirteen sets forth the possiblie penalties
in disciplinary proceedings, and Section Fourteen provides for

action in the event a certificate holder becomes insclvent.

Section Fifteen is a substantial interpretive subset of the
Rule. It specifies the requirements for preneed transactions in
which insurance or annuity funding is intended to pay the
contract price at the time of need. Since there is no trust
established in these transactions, some porticns of the Act and

the Rule are inapplicable, but the Section is intended to create




protection for contract buyers and beneficiaries in such
transacticns which parallels that available when monies are held
in trust. The Act was not written with these transact;ons in
mind although they clearly constitute "preneed funeral

contracts."

Secticn.Sixteen establishes the ground rules for sellers who
retain ten percent cf the contract price as permitted by the
Act, and Section Seventeen specifies the form for making a
contract irrevocable. Finally, Section Eightesn summarizes the
remedies available to the Attorney General's office if the Rule

is viclated.

For further information, please contact Thomas L.
Hindes, Deputy Attorney General, Director of the Consumer
Protection Division, 812 Quarrier Street, Sixth Floor,

Charleston, West virginia 2Z5201.
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STATE OF WEST VIRGINIA

OFFICE OF THE ATTORNEY GENERAL
CHARLESTON 25305

CHARLES G BRCWN (304) 248-2021 CONSUMER HOT LINE

ATTORNEY GENERAL (800) 368.8808

This Rule is mandated by wvarious specific requirements in the
Preneed Burial Act, W. Va. Code Sections 47-14-1 et seq.
Numerous sections of the Act specifically require the Attorney
General's Office to develop rules and regulations. For example,
Section 47-14-6(%) mandétes rules and regulations to implement
the article, a reguirement reiterated in Section 47-14-9.
Section 47-14-7{(9){(2) also makezs reference to such rules, as

does Section 47-14-13.

The Act estabiishes a comprehensive regulatory scheme to
govern the sale and eventual performance cof preneed funeral
contracts. The protective features ¢of the Act serve two
general goals. First, the Act guarantees that an agreement
with respect to particular funeral or burial goods and services
at a specific price will be enforceable at a future date if
payment is made pursuant to the contract. The contract thus
provides a guaranteed hedge against inflation of costs or
diminution of promised services and gocds. Secondly, the Act
establishes comprehensive reguirements to help guarantee that
monies paid for a future funeral will remain available for that

purpose.
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STATE OF WEST VIRGINIA

OFFICE OF THE ATTORNEY GENERAL
CHARLESTON 25305

CHARLES G. BROWN (3C4) 3482021 CONSUMER HOT LINE

ATTORNEY GENERAL 1800: 368 8808

August 19, 1987

i

beICE OF PUELIC HEARING OR COMMENT PERIOD ON A PROPOSED RULE

PUBLIC HEARING

AGENCY: Atteorney General

RULE TYPE: | Legislative Rule

RULE TITLE: Propcsed legislative rule pertaining to the

administration of Preneed Burial Contracts.

A PUEBLIC EEARING ON THE AROVE PROFOSED RULE WILL BE HELD AT 10

a.m. ON September 18, 1987, AT House of Delegates Judiciary

Committee Room, 3rd Floor, Main Unit, Room 418, State Capitol,

Charleston, West Virginia 25305

COMMENTS ARE LIMITED TO: ORAL WRITTEN BOTH X

COMMENTS MAY ALSO BE MAILED TOC: 812 Quarrier Street, Sixth

Fioor, Charleston, West Virginia 25301

THE DEPARTMENT REQUEST THAT PERSONS WISHING TO MAKE COMMENTS AT
THE HEARING MAKE AN EFFORT TO SUBMIT WRITTEN COMMENTS IN ORDER TO
FACILITATE A REVIEW OF THESE COMMENTS.

THE ISSUES TO BE HEEARD SHALL BE LIMITED TC THE PROPOSED RULE.

U0

THEOMAS L. HINDES, Director




STATE OF WEST VIRGINIA

OFFICE OF THE ATTORNEY GENERAL
CHARLESTON 28305

-

CHARLES G. BROWN (204} 348-2021 CONSUMER HOT LINE
ATTORNEY GENERAL - - . (8001 363 8808

August 19, 1887

NOTICE OF PUEBLIC HEARING QR COMMENT PERICD CN A PROPOSED RULE

COMMENT PERIOD

AGENCY: Attorney General

RULE TYPE: Legislative Rule

RULE TITLE: Proposed legisleative rule pertaining to the

administration of Preneed Burial Contracts.

A COMMENT PERIOD ON THE ABOVE PROPOSED RULE HAS BEEN SCHEDULED AND

WILL END ON September 18, 1987, AT 5 p.m.. WRITTEN COMMENTS ARE

TC BE MAILED TO THE FOLLOWING ADDRESS: 812 Quarrier Street,

Sixth Floor, Charleston, West Virginia 25301

THE ISSUES TO BE HEARD SHALL BE LIMITED TO THE PROPQOSED RULE.

MO

THOMAS L. HINDES, Director
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WEST VIRGINIA LEGISLATIVE RULE
ATTORNEY GENERAL
CHAPTER 47-14, 46A-6, AND 46A-7
SERIES 8

Title: Proposed legislative rule pertaining
to the administration of Preneed
Burial Contracts.

REPORT OF PUBLIC HEARING AND COMMENT PERIOD

The Public Comment Period with respect to the above-
referenced Rule expired on September 18, 19887, and a Public
Hearing on the proposed Rule was held on that date, all
pursuant to notice filed in the Secretary cf State's office for
publication in the State Register on August 19, 19887. The Rule
is intended to interpret and implement the reguirements of the
Preneed Burial Act, W. Va. Code Sections 47-14-1 et seq.

(hereafter the Act).

The following individuals spoke at the Public Hearing

conducted by Deputy Attorney General Thomas L. Hindes:

Roger Price

Executive Director

West Virginia Funeral
Directors Association

Jim Snyder, Esguire

Jackson, Kelly, Holt & O'Farrell

Representing Appalachian Life
Insurance Company




Charles E. Dodd, birector
Dodd & Reed Funeral Home

David G. Palmer, Esqguire
Lantz, Palmer, Tebay & Reed
Representing Leavitt Funeral Home, Inc.
Karen M. Love, Esquire
Ice, Miller, Donadio & Ryan
Representing Laymen Naticnal

Life Insurance Company

LT Martha E. Junker, Esguire
" Forethought Life Insurance

John Bonafair
Forethought Life Insurance

Vincent F. Mancinelli

Executive Secretary

West Virginia Board of Embalmers

and Funeral Directors
Numerous written comments were also received during the

period. By and large these comments and the statements adduced
at the public hearing were critical of various aspects of the
proposed Rule and the Act itself. Commentators were either
representatives of funeral homes affected by the Act and Rule or

insurance companies hoping to sell life insurance as a funding

vehicle for preneed funeral contracts.

In many cases, it was imbossible to separate criticism of the
Rule from underlying requirements of the Act. Complaints about
the component parts of an Annual Report, for example, charging
excessive duplication were in part directed toward specific
reporting reguirements in W. Va. Code Section 47-24~3. The Rule
can clarify the lack of any need for duplicate reporting,

however.




With respect to trust accounts, comments were received that
urged breoader trustee authority to purchase insurance and which
complained of overly broad reguirements to purchase trustee
fidelity bonds. Complaints were also‘voiced on the time limits
associated with reporting and renewal reguirements for holders

of certificates of authority.

Numercous commentators voiced a reguest that the office act to
prepare model or form documents, although the Rule does specify
in some detail the regquired elements of a contract under the
Act., The regquirement that records be kept in a fire resistant
and secure location, found in Section 12.2, was labeled as

"excessive."

Far and away the most unpopular section of the proposed Rule
was Section 15, dealing with insurance or annuity funded
contracts. Since this is a funding approach which was not
considered by the Legislature in drafting the Act, some argued
that this Cffice lacked authority to regulate in this area.
Others questioned the prohibition in Section 15.3 on funeral
sellers or providers being named as insurance beneficiaries or

receiving payment under a policy assignment.

Other concerns about Section 15 concerned the comparison
shopping protection in Section 15.5, the refund reguirements in
15.8 and the reporting requirement in 15.10. Finally, the

restrictions on the use of insurance policies which de not




provide immediate, unconditicnal death benefits, found in

Section 15.9, were criticized.

The limitations on exempting ten percent of the contract
price from trust requirements, as contained in Section 16 of
the Rule, were wviewed as inconsistent with the Act by some.
Lastly some commentators argued that.a linkage between the Rule
and the Consumer Credit and Protection Act, see Sections 1.7 and

18.1, was unnecessary.

A transcript of the Public Hearing and copies cof all written

comments received are attachaed hereto.

For further information, please contact Thomas L. Hindes,
Ceputy Attorney General, Director of the Consumer Protection
Division, 812 Quarrier Street, Sixth Flocr, Charleston, West

Virginia 25301.




\

WATERS FUNERAL CHAPEL, INC.
SUMMERSVILLE, WEST VIRGINIA 28481

‘ - RECEIVFD
CER - Loin
) 4 TeL T
JACK WATERS ATTY GIR, s T
GREG WATERS (SR
RAYMON VICKERS
LICENSED FUNERAL DIRECTORS
Iir. Thomas L, Hindes ' h September 3,1987

Deputy Attorney General

Dear Mr, Hindes,

I am draefting this letter in support of our phone conversation on this
date concerning the purposed rule governing pre need burial coniracts,

I would like to draw your attention tc two area's of concern in which I
have, I understand that the purpcse of this rule is to insure protection
of the public of West Virginis from unfair {trade practices and to set '
rules governing Trust and Insurance based contr:cis so that both will
best serve the public in accordance with the law,., It is in total support
of this objective thet I voice nmy following opinion.

‘ first draw your Bttention to item 16.2 concerning Retention of Ten
ercent from pre need buriazl contract funds, I am in support of this
statement and I feel that the majority of funerzl dirsctors do not
however understand this rule, I have never retained any pari of any
pre need burial trust account beczuse I did not feel I had provided
the public with any service, However I have been informed that I have
the right to keep 10% of the funds in the trust by other funeral directors.
whieh I feel are misinformed., Rule 16.2 allows me to keep only an
actusl itemized cost and expense which cannot exceed 10%, if I choss
to do so., But in no event shall the 10% be automaticzlly deducted
from the account, I think most funesral directors assume that the 10%
is a set percentage and do not provide an actual expense statment in
which I am ceritainly in favor of.if preceeds are removed from the trust,

Secondly, I am concerned about item 15,3 concerning proceeds from an

insurance poligy-goniract not. being payable to a funeral provider

in any menner, I feel this should be acceptable by the means of a

legal assignment which allows the provider to collect funds for

the goods and services provided but mainteins that any excess funds

be paid to the policy teneficiary., I am in agreement that no provider

or contract selXer should be the policy beneficiary, I am alsc

in support of the assigned policy proceeds being (1) zccompanied

oy an at need statement of goods & services selected and signed by

a family member, (2).In conformance +to a current General Price List,

which is reguired by the FIC to be provided the purchaser, (3) Excess funds

returned to the policy beneficiary. This method would allow for
Qroteotion of all parties involved in that: (1) The purchaser would

always (except in case of irrevocable contracts) retzin the right to

change policy owner, beneficiary, assignee, funeral provider, surrender




PR - ________________________________________________—_ |

]
the poliey for cash value, or cancel the funeral contract and collect
the policy proceeds by the beneficiary. (2) The provider would be
assured that i1f the contract was fulfilled as agreed to that he
would be paid for goods & services rendured and that excess funds
would be pald 2irectly to the beneficiary, .

T thirk it is important to remember that the public intrest is

what has created pre need, If I as 2 funerzal prefessional am

going to provide this service to satisfy the public it must be P
a program fair to both parties involved., I think the ideas I -
have set forth above represent both the public and myself, I am

truly intrested in these rules protecting the public from

individuzls who chose to conduct dusiness with no conscilence,

however; I am alsec interested in being assured that 1f I enter &
contract that I may not fulfill for iwenty years that I &0 not

have to depend on an individual who had no part in the original
contract or may not have even been born yet to secure payment with-

in the terms of the contract. ' ‘

I suggest that the opinions are soley of my own and are presented
only for your consideration, I am confident that you will approve
a rule that is beneficial to both the public and the professional,
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T0: Thomas L. Hindes, Director
Consumer Protection Division
Office of the Attorney General
Bl2 Quarrier Street :

I & § Building, 6th Floor
Charleston, WV 25301

FROM: Price H, Calfee II1
Calfee Funeral Service
Box 432
i Pineville WY 24874 (304) 732-6166

RE: {1l) written Comments to Proposed Legislative Rules
Implementing the WV Preneed Burial Act
{2) S&cheduling of oral comments upon the proposed
Rules on September 18, 1987 beginning at 10:00
o'clock A.M,

DATE: September , 1987

The following are all of my comments with respect to
the proposed rules. However, I want to bring to your attention
that my most significant concerns are: Firsit, with Rules 2.2 -
2.3; Second, the reporting in Section 3, Rules 8.2, 15.9, 16.1.3
and 16.2 in cenjunction with 9.6.6; and Third, Section 15
Insurance or Annuity Funded PreNeed Funeral Contracts.

I wish to give an oral comment on September 18, 1987.
Please provide me with notice of when I may address the group and
for how long and an agenda for the hearing.

Section 1 General Provisions

Rule 1.5

Comment:

I believe the effective date of the Rules should not be
until the official forms for preneed contracts per Rule 9.1 and

all reporting forms per 47-14-9 have been promulgated, published




and furnished to the WV Funeral Directors Association and/or the

WV Board of Embaimers and Funeral Directors.

Reasoning:

{1) The small businessman (funeral home) cannot afford to
hire competent legal counsel to prepare a prensed burial contract
for their use during the time frame between the effective date
and when the forms later become awvailable which contract would
comply with Rule 9. (2) Without a standard form there will be
as many different contracts as there are attorneys preparing them
and so there will be no uniformity. (3) Without the uniformity
of a standard form the department will not be able to efficiently
review the contracts when copies are provided by the funeral
homes to the department pursuant to the reporting requirements.
(4) Due to the cost ¢of procuring such a contract from an
attorney many funeral homes will not offer preneed burial
contracts until the forms are available thus reducing competition
and reducing the public's ability to select different goods and
services from different providers.

Section 2 - Definitions

Rules 2.2 and 2.3

First Comment: It appears all possible goods and services

which can be provided to the public by a funeral home or a
cemetery have been specifically mentioned except for "caskets".
Caskets should be included as a "funeral good". If the

department believes that because the statute is silent with




respect toc "caskets" and so by stating that caskets are to be
included as a funeral good would be to exceed the scope of the
statute, then the same problem can be clarified by the rules
providing that the nebulous and catch all term of cemetery
"equipment” does not include {the sale o0f) "caskets".

Reasoning: (1) The issue of who should be selling caskets

should be addressed because caskets are such a large dollar item
in the goods purchased by consumers for funerals and burials.

(2) Caskets have traditionally been sold by funeral directors.
{(3) Without clarification and as the Rules are presently
propesed cemeteries can begin selling caskets door to door, being
sold by persons much less qualified than licensed funeral
directors, or persons under theilr direct supervision. Funeral
Directors must have two years of college, one vear
apprenticeship, one year of mortuary science and pass a state
examination. Therefcore, if caskets are soid by cemeteries we
have a significant loss of professionalism in service to the
consuming public. (4) The respective roles that funeral homes
and cemeteries play in serving the consumer needs to be preserved
in corder to preserve the gquality provided by the funeral
director's profession and not have an erosion of that by those
who have chosen the occupation of selling cemetery lots, etc.
generally in door to deor setting. (5) There is a need to
preserve the tradition and sanctity of the funeral.

Second Ccmment: The Rules do not address, I.E. define what

is meant by "a cemetery when acting only as a cemetery" and how

that phrase relates to "when any person, by the same contract,




sells....". The problem/situation which needs to be addressed is
can a cemetery employee sell funeral goods and services or burial
goods and services if he uses two different contracts orkif he is
an employee of both a cemetery and a funeral home or if he
through his door to deocor marketing sells cemetery goods then
brings up the subject of a preneed burial contract with the
consumer and sends back his favorite funeral director the next
evening or he himself then returns with his preneed contract

sales kit the next evening?

Reasoning: (1) To not addresg this scenario will allow the

practice to occur. (2) This scenario gives an unfair advantage
in the marketplace to those entities which own both a funeral
home(s) and a cemetery(ies) rather than just a funeral home of
which there are a number of such entities in West Virginia and so
you are not regulating a significant portion of the business
being ccnducted. (3) This scenario can be a means of side
stepping the prohibition against funeral directors soliciting
which includes door to door sales, which sidestep will be
utilized by those less scrupulous in the profession. (4) Many
cf the same arguments mentioned under the "First Comment" apply
here toc such as quality professional service to the public. (53)
The legislative intent with this statute was to bring regulation
about; to bring these types of acts, including this scenario,
into the fold of the PreNeed Burial Act; and to be broad in its

inciusicns and narrow in its exclusions.




Section 3 - Annual Report

Rule. 3.1

Comment: Given that the reporting vear ends on December 21
giving the funeral home oniz_iz_ggszjo prepare this annual
report is an insufficient amount of time. A reasocnable amount of
time would be 60 to 9C days.

4 Reasoning: (1) The complexity of +the annual report. (2)

The volume which will be reported by a significant number of
funeral homes. (3) The report is being compiled at the same
time of year that the funeral home's clerks, record keepers,
bookkeepers and accountants are trying to amass information for
tax returns. (4) To prepare the Annual Report the funeral home
must have a statement(s) from their Trustee, usually a bank's
trust department, which statement(s) will probably not be
available by January 3C, let alone available so early in January
that the funeral hdme can then prepare the balance of the

reguired information.

Rules 3.2 - 3.3

Comment: After the word "or" in Rule 3.2.1, the last
sentence of Rule 3.2.3, and all of Rules 3.2.5, 3.2.6 and 3.3 are
reporting requirements which go beyond the scope of the statute
in reguiring certain information in an annual report. This
reporting information needs to be eliminated. In lieu of
eliminating this degree of reporting information in the annual

report the depariment should eliminate from the proposed Rules




the initial report made within ten days of the contract being
executed (Rule 15.9, 16.1.3 and 16.2 in connection with Rule
§.6.6) and the immediately after fulfillment report made within
30 days of the death of the contract beneficiary (Rule 8.2).

Reagoning: (1) These three reports when compared du-

plicate, or rather triplicate, one anocther. {2) The cost of
such reporting is excessive esgpecilally to the small businessman.
Indeed, only a dozen funeral homes 1n the state are capable of
performing the propesed reporting. Small funeral homes would
refrain from doing pre-need contracts and so competition would be
lessened. (3) Receiving the volume of reports which the
department would receive under the three reports required by the
proposed rules would be more reports than the department could
effectively review and/or audit especially in light of its other
duties under the Act and i1ts budgetary constraints. (4) The
statute only requires an annual report and the additional
information required in the annual report is more reasonable if
reguired in the light of not having the other two reports. (5)
The consumer who needs protection is protected by the annual re-
port. (6) The certificate holder still must maintain records
and the department still has the right to perform on site
examinations per 47-14-3(i)(1) and (2).

Section 5 - Initial Examinations

Rule 5.3
Ccmments: I sincerely appreciate there being proposed in
this rule the terms "...., if the examination is prompted by

cause, ..." nonetheless charging for the first examination is




contrary to the statute wherein 47-14-3(1)(3) states "The
certificate holder shall pay for the cost of any examination

which is not (underlining added) the first one in the calendar

year, ....

Reasoning: (1) The purpcse of rules is to by inter-

pretation implement a statute, but not change 1t, and surely not

be in contrévention of it.

Section 7 - Trust Accounts

Rule 7.1

Comment: When this rule says "All funds...;"_it is
confusing because really what is ﬁeant is a minimum of 9C% of the
funds because the funeral home can keep 10%.

Reasoning: (1) The statute and the rules provide for up to

a 10% retention. (2) In comparison the statute is not confusing

because it states "Unless otherwlise specifically exempt under

L1}

this article,....".

Rule 7.3

Comment: This rule should be entirely eliminated.

Reasoning: (1) Trustees are not required to make annual

reports to‘the department.... cer%ificate holders must. (2) The
requiremenfrof disclosing the fees chafged by the Trustee is
duplicative of the reguirement ;n 3.2.3 that the annual report
"include aﬁraccounting for each tfust fund, describing all
payments té and disbursements from the fund." Tfustees' fesas

would be a disbursemént from the fund.




Section 8 - Provision of Goods and Services Under Preneed Funeral
Contract at Death of Contract Beneficiary

Rule 8.2
Comment: This rule should be eliminated.

Reasconing: Please refer to the Comments and Reascning to

Rules 3.2-3.3.

Section 9 - Contents and Execution of Contracts

Rules 8.1 - 9.6.5

First Comment: We certificate hclders do need guidance with

+the content of the contract and its execution.

Reagoning: The statute doesrhot give sufficient guidance.

Second Comment: These rules outline an exceeding complex

and very lengthy legal decument which is of such complexity and
length it is doubtful that the consuming public will in fact
consume the contract i1.e. read and understand it.

Reasoning: Nonetheless, please refer to the Comments and

Reasoning to Rule 1.5.

SECTION 15 - INSURANCE OR ANNUITY FUNDED PRENEED FUNERAL
CONTRACTS

Rules 15.1 - 15.2 and 15.4 - 15.9

Comments: These rules are good examples of appropriate
interpretation for purposes of implementing the Act.

Reasoning: (1) These rules are consistent with the

legislative ihtent expressed in 47-14~1 that prepaid funds will
be available for the payment of funeral services so arranged when

so needed and the funds not be dissipated. (2} The statute has




nce prohibitien against the use of insurance as a funding source
and so the logical conclusion is that insurance is an appropriate
funding scurce. (3) The WV Insurance Commissioner has élready
approved the use of some natiocnally known insurance programs such
as Forethought and the Naticnal Selected Morticians (NSM)
insurance program. (4) These rules provide the consumer
appropriate protection and the necessary information for an
informed choice. (Si These rules are in keeping with the
legislative cobjective of fulfilling a public need, that is
provide for preneed burial contracts and insurance is a
convenient tool to the consumer aqﬁ one with which many consumers

are knowledgeablé,and feel confident in utilizing.

Rule 15.3

Comment: This rule eliminates the use of insurance as a
funding source and the use of life insurance assignments as a
funding source for preneed contracts! This rule most definitely

should be eliminated!

Reasoning: (1) This rule is contrary to all the other

provisions in the rules and the statute which provide for
insurance as a funding sourcel!! (2) This rule is contrary to
the long standing practice of consumers using life insurance to
fund preneed contracts. (5).“Depending upon the consumer's age,
life insurance can be a much less expensive means of funding a
preneed contract. (6) Without insurance as a funding source a
smaller percentage of the consuming public will be able to

benefit from the use of preneed contracts. (7) To eliminate the
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use of insurance by this proposed rule exceeds the scope of the

statute.

Section 16 - Retention of Ten Percent from Preneed Burial
Contract Funds

Rule 16.1.1

Comments: A "Clear and conspicuous disclosure..." is well

and good for the consumer, but a separate acknowledgement is over

doing a good idea.

Reasoning: This proposed rule is adding further to an

already complex and lengthy contract,

Rule 16.1.2

Comment: This rule should be entirely eliminated.

Reasoning: (1) It allows the certificate holder to retain

10% of the "....payments made at the time the contract is
entered" i.e. what is commonly referred to as the up front money.
This is contrary to the statute! 47-14-5(a){l) provides for the

retention of 10% of "...the total amount agreed to be paid by the

contract buyer....". (2) The funeral homes costs of doing
business with respect to the pre-nesed funeral contract are
ongoing such as the annual report and so the 10% should ke from
the entire contract not just the downpayment.

Rule 16.1.3 - 16.2

Comment: These two rules should be eliminated.

Reasoning: (1) These two rules read together amount to

another report. Please refer to the Comments and Reasoning to

Rules 3.2 - 3.3. (2) The consumer has already been informed of
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the deduction by a clear and conspicuous disclosure which 1if the
proposed 16.11 is not changed will be separately acknowle@ged by
the buyer. (3) The statute has already stated in 47-14-5(a)(1)
for what the money may be used by the funeral home and the three
categorieg are so broad ("....selling expenses, servicing costs,
and geneféi overhead....") that accounting, reporting and
;%emization are exercises in over-regulation and futility. (4)
Common sense tells us that one can buy a pre-need contract
decades before it is used and in between those dates the funeral
home is expending a significant amount of money in preparing
annual reports, aside from other servicing costs, and so a fee
not to exceed 10% is by no means excessive without resort to

additional reporting.

Conclusion

I ask you %o carefully review this entire written comment,
but especially Rules 2.2 - 2.3; the reporting in Section 3, Rules
8.2, 16.1.3, 16.2 and 15.9 in conjunction with 8.6.6; and Section
15 Insurance or Annuity Funded Pre-Need Funeral Contracts.

Further I ask that you revise the proposed rules after
careful study of these written comments and with an understanding
of the role of funeral directors in serving the consumer.

Finally, I look forward to your contacting me regarding the

September 18, 1987 oral comments.

Very truly yours,

L) A e




TC: Thomas L. Hindes, Director
Consumer Protection Division
Office of the Attorney General
812 Quarrier Street
L & 8 Building, 6th Floor
Charleston, WV 25301
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RE: (1} WwWritten Comments to Proposed Legislative Rules
Implementing the WV Preneed Burial Act
(2) Scheduling of oral comments upon the proposed
Rules on September 18, 1987 beginning at 10:00
c'clock A.M.

DATE: September , 1987

The following are all of my comments with respect to
the proposeac rules. However, I want to bring to your attention
that my most significant concerns are: First, with Rules 2.2 -
2.3; Second, the reporting in Section 3, Rules 8.2, 15.9, 16.1.3
and 16.2 in conjunction with §.6.6; and Third, Section 15
Insurance or aAnnuity Funded PreNeed Funeral Contracts.

I wish to give an oral comment on September 18, 1887.
<glease provide me with notice of when I may address the group and

for how long and an agenda for the hearing.

Section 1 General Preovisions

Rule 1.5

Comment:

I believe the effective date of-the Rules should neot be
until tha officlal forms for preneed contracts per Rule 9.1 and

all reporting forms per 47-14-9 have been promulgated, published




and furnished to the WV Funeral Directors Association and/or the

WV Board of Embalmers and Funeral Directors.

Reasoning:

(1) The zmall businessman (funeral home) cannot afford to
hire competent legal counsel to prepare a preneed burial centract
for theilr use during the time frame between the effective date
and when the forms later become available which contract would
comply with Rule 9. (2) Without a standard form there will be
as many different contracts as there are attorneys preparing them
and so there will be no uniformity. (3) Without the uniformity
of a standard form the department will not be able to efficiently
review the contracts when copies are provided by the funeral
homes to the department pursuant to the reporting requirements.
(4) Due to the cost of procuring such a contract from an
attorney many funeral homes will not offer preneed burial
contracts until the forms are available thus reducing competition
and reducing the public's ability to select different goods and
services from different providers.

Section 2 - Definitions

First Comment: It appears all possible goods and services

which can be provided to the public by a funeral home or a
cemetery have been sgpecifically mentioned except for "caskets".
Caskets should be included as a "funeral good". If the

department believes that because the statute is silent with




respect to "caskets" and so by stating that caskets are to be
included as a funeral good would be to exceed the scope of the
statute, then the same problem can be clarified by the rules
.providing that the nebulous and catch all term of cemetery

"equipment" does not include {(the sale of) "caskets".

Reascning: (1) The issue of who should be selling caskets

should be addressed because caskets are such a large dollar item
in the goods purchased by consumers for funerals and burials.

(2) Caskets have traditionalliy been sold by funeral directors.
(557 Without clarification and as the Rules are presently
proposed cemeteries can begin selling caskets door to door, being
sold by persons much less qualified than licensed funeral
directors, or pérsons under their direct supervision. Funeral
Directors must have two years of college, one year
apprenticeship, one year of mortuary science and pass a state
examination. Therefore, if caskets are sold by cemeteries we
have a significant loss of professicnalism in service to the
consuming public. (4) The respective roles that funeral homes
and cemeteries play in serving the consumer needs to be preserved
in order to preserve the gquality provided by the funeral
director's profession and not have an ercosion of that by those
who have chesen the occupation of selling cemetery lots, etec.
generally in door to door setting. (5) There is a need to
preserve the tradition and sanctity of the funeral.

Second Comment: The Rules do not address, I.E. define what

is meant by "a cemetery when acting only as a cemetery" and how

that phrase relates to "when any person, by the same contract,




sells....". The problem/situation which needs to be addressed is
can a cemetery emplovee sell funeral goods and services or burial
goods and services i1f he uses two different contracts or if he is
an emplovee of both a cemetery and a funeral home or if he
through his door to door marketing sells cemetery goods then
brings up the subject of a preneed burial contract with the
consumer and sends back his favorite funeral director the next
evening or he himself then returns with his preneed contract
sales kit the next evening?

Reasoning: (1) To not address this scenario will allow the

practice to occur. (2) This scenario gives an unfair advantage
in the marketplace to those entities which own both a funeral
home(s) and a cemetery(ies) rather than just a funeral home of
which there are a number of such entities in West Virginia and so
vou are not regulating a significant portion of the business
being conducted. (3} This scenario can be a means of side
stepping the prohibition against funeral directors secliciting
which includes door to door sales, which sidestep will be
utilized by those less scrupulous in the profession. (4) Many
of the same arguments mentioned under the "First Comment" apply
here too such as guality professional service to the public. (5)
The legislative intent with this statute was to bring regulation
about; to bring these types of acts, including this scenario,
into the fold of the PreNeed Burial Act; and to be broad in its

inclusions and narrow in its exclusions.




Section 3 - Annual Report

Rule 3.1

Comment: Given that the reporting vear ends on December 31

giving the funeral home only 30 days to prepare this annual

report is an insufficient amount of time. A reasonable amount of

time would 5e 60 to 90 dayvs.

Reasoning: (1) The complexity of the annual report. (2)

The wvolume which will be reported by a significanit number of
funersl homes. (3) The report is being compiled at the same
time of year that the funeral home's clerks, record keepers,
bookkeepers and accountants are trying to amass information for
tax returns. (4) To prepare the Annual Report the funeral home
must have a statement(s) from their Trustee, usually a bank's
trust department, which statement(s) will probably not be
available by January 30, let alone available so early in January
that the funeral hdme can then prepare the balance of the

regquired information.

Fules 3.2 - 3.3

Comment: After the word "or" in Rule 3.2.1, the last
sentence of Rule 3.2.3, and all of Rules 3.2.5, 3.2.56 and 3.3 are
reporting requirements which go bevond the scope of the statute
in requiring certain information in an annual report. This
reperting information needs to be eliminated. In lieu of
eliminating this degree of reporting information in the annual

report the department should eliminate from the proposed Rules




the initial report made within ten days of the contract being
executed (Rule 15.6, 16.1.3 and 16.2 in connection with Rule
9.6.6) and the immediately after fulfilliment report made within
3C days of the death of the contract beneficiary (Rule B.2}.

Reasoning: (1) These three reports when compared du-

plicate, or rather triplicate, one ancother. (2) The cost of
such reporting is excessive especially to the small businessman.
Indeed, only a dozen funeral homes in the state are capable of
performing the proposed reporting. Small funeral homes would
refrain from doing pre-need contracts and so competition would be
lessened. (3) Receiving the volume of reports which the
department would receive under the three reports regquired by the
proposed rules would be more reports than the department could
effectively review and/or audilt especially in light of its other
duties under the Act and its budgetary constraints. (4) The
statute only reguires an annual report and the additional
information fequired in the annual report is more reasonable if
required in the light ¢f not having the other two reports. (5)
The consumer who needs protection is protected by the annual re-
port. (6) The certificate holder still must maintain records
and the department still has the right to perform on site
examinations per 47-14-3(1i)(1) and (2)}.

Section 5 - Initial Examinations

Rule 5.3
Comments: I sincerely appreciate there being proposed in
this rule the terms "...., 1f the examination is prompted by

cause, ..." nonetheless charging for the first examination is




contrary }to the statute wherein 47-14-3(1i)(3) states "The
certificate holder shall pay for the cost of any examination
which is not (underlining added) the first one ih the calendar

VEAT, s e vs

Reasoning: (1) The purpose of rules is to by inter-

pretation implement a statute, but not change it, and surely not

be in contravention of it.

Section 7 - Trust Accounts

Rule 7.1

Comment: When this rule says "All funds...." it is

confusing because really what is meant is a minimum of 90% of the

funds because the funeral home can keep 10%.

Reasoning: (1) The statute and the rules provide for up *o
a 10% retention. (2) In comparison the statute is not confusing
because it states "Unless otherwise specifically exempt under
this article,....".
Rule 7.3 i

Comment: This rule ghould bé entirely eliminated.

Reasoning: (1) Trustees are not reguired to make annual

The

reports to the department.... certificate holders must. (2)
requiremenf of disclosing the fees charged by thé Trustee is
duplicative of the requirement in 3.2.3 that the annual report
“include aﬁ‘acc0unting for each trust fund, describing all
payments tﬁ.and disburséments from the fund."” Tfustees’ fees

would be a disbursement from the fund.




Section 8 - Provision of Goods and Services Under Preneed Funeral
Contract at Death of Contract Beneficiary

Rule 8.2

Comment: This rule should be eliminated.

Reasoning: Please refer to the Comments and Reasoning to

Rules 3.2-3.3.

Section 9 - Contents and Execution of Contracts

Rules 8.1 - 9.6.5

First Comment: We certificate holders do need guidance with

the content of the contract and its execution.

Reagoning: The statute does:hot give sufficient guidance.

Second Comment: These rules outline an exceeding complex

and very lengthy legal document which is of such complexity and
length it is doubtful that the consuming public will in fact
consume the contract i.e. read and understand it.

Reagsoning: Nonetheless, please refer to the Comments and

Reasoning to Rule 1.5.

SECTION 15 - INSURANCE OR BNNUITY FUNDED PRENEED FUNERAL
CONTRACTS

Rules 15.1 - 15.2 and 15.4 - 15.9

Comments: These rules are good examples of appropriate
interpretation for purposes of implementing the Act.

Reasoning: (1) These rules are consistent with the

legislative ihtent expressed in 47-14-1 that prepaid funds will
be available for the payment of funeral services so arranged when

s0 needed and the funds not be dissipated. (2) The statute has




no prohibition against the use of insurance as a funding source
and so the logical conclusion is that insurance is an appropriate
funding source. (3) The WV Insurance Commissioner has already
approved the use of some nationally known insurance programs such
as Forethought and the National Selected Morticians (NSM)
insurance program. (4) These rules provide the consumer
appropriate protection and the necessary information for an
énformed choice. (55 These rules are in keeping with the
legislative objective of fulfllling a public need, that is
provide for preneed burial contracts and insurance is a

convenient tool to the consumer an one with which many consumers

are knowledgeablé and feel confident in utilizing.

Rule 15.3

Comment: This rule eliminates the use of insurance as a
funding source and the use of life insurance assignments as a
funding source for.preneed contracts! This rule most definitely
should be eliminated!

Reascning: (1) This rule is contrary to all the other

provisions in the rules and the statute which previde for
insurance as a funding source!! (2) This rule is contrary to
the long standing practice of consumers using life insurance to
fund preneed contracts. (5)‘”Depending upon the consumer's age,
life insurance can be a much less expensive means of funding a
preneed contract. (6) Without insurance as a funding scurce a
smaller percentage of the consuming public will be able to

benefit from the use of preneed contracts. (7) To eliminate the
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use of insurance by this proposed rule exceeds the scope of the

statute.

Section 16 - Retention of Ten Percent from Preneed Burial
Contract Funds

Rule 16.1.1 o ] S

Comments: A "Clear and conspicuous disclosure..." is well
and good for the consumer, but a separate acknowledgement is over

doing a geed idea.

Reasoning: This proposed rule is adding further to an

already complex and lengthy contract.

Rule 16.1.2

Comment: This rule should be entirely eliminated.

Reasoning: (1)} It ailows the certificate holder to retain

10% of the "....payments made at the time the contract is
entered"” i.e. what is commonly referred to as the up front money.
This is contrary to the statute! 47-14-5{aj){l) provides for the

retention of 10% of "...the total amount agreed to be paid by the

contract buyer....". (2) The funeral homes costs of doing
business with respect to the pre-need funeral contract are
ongoing such as the annual report and so the 10% should be from
the entire contract not just the downpayment.

Rule 16.1.3 - 16.2

Comment: These two rules should bhe eliminated.
Reasoning: (1) These two rules read together amount to
another report. Please refer to the Comments and Reasoning to

Rules 3.2 - 3.3. (2) The consumer has already been informed of
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the deduction by a clear and censpicuous disclosure which if the
proposed 16.11 is not changed will be separately acknowledged by
the buyer. {3) The statute has already stated in 47-14-5{a)(1)
for what the money may be used by the funeral home and the three
categories are so broad ("....selling expensas, servicing costs,
and general cve:head...."3 that accounting, repcrting and
:itemization are exercises in over-regulation and futility. (4)
Common sense tells us that one can bug a pre-need contract
decades before it is used and in between those dates the funeral
home i1s expending a significant amount of money in preparing
annual reports, aside from other servicing costs, and so a fee
not to exceed 10% is by no means excessive without resort to

additional reporting.

Conclusion

I ask you to carefully review thisz entire written commant,
but especially Rulés 2.2 - 2.3; the reporting in Section 3, Rules
8.2, 16.1.3, 16.2 and 15.9 in conjunction with 9.6.6;: and Section
13 Insurance or Annuity Funded Pre-Nead Funeral Contracts.

Further I ask that you revise the propesed rules after
careful study of these written comments and with an understanding
of the role of funeral directors in serving the consumer.

Finally, I look forward to your contacting me regarding the
September 18, 1987 oral comments,

Very truly vours,

-~
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Scruh_s. racrgret 5'%.[]2—1.{1:21' é-FLIHE‘I'Cll 35113111!‘, gﬂn:- Keith 5. Sheffer
Direttor ! Director

230 Ec:t Main Streest
Romney, West Virginie 26757
Phone (304) 822-3511

September 13, 1987

RECQVFW
fen 17 Lfepian
Tc: Thomas L. Hindes, Director g Lo
Consumer Frotection Division e
Office of the Attorney Géneral . ey 4 0
812 Quarrier Street -n

L & 8 Building, &th Fleor ]
Charleston, WV 25301 o o -

From:  ~Sarah Shaffer Mcrgret, Director azrnd Ilz S. Shaffer, Owner
Shafrer Funeral Home, Inc.

e i ]
e

{1) Written Comments to Proposed Legisiative Rules Implementing the
WV Preneed Burial Act

The following are all of my comments with respect to the proposed rules,
However, I want to bring to your attention that my most significant concerns
are: First, wizh Rules 2.2 - 2.3; Second, the reporting in Section 3, .

Rules 2.2, 15.9, 16.1.3 and 1.2 iIn conjunction with 9.6.63 and Trnird, Section
15 Insurance or Annuity Funded PreNeed Tuneral Contracis.

Section 'l General Provisions

Comment:__

I_believe the effective date of the Rules shcould net be until the
official forms for preneed contracts per Rule §.1 and all reperting .
forms per 47-14-9 have been promulgated, published

{continued on page 2)




and furnished te the WV Funeral Directors Associliation and/or the

WV Board of Embalmers and Funeral Directors.

Reasoning:

{1) The small businsssman {funeral home) cannot afford +o
hire competent legal counsel to prepare a preneed burial contract
for their use during the time frame between the effective date
and when the feorms later become available which contract would
comply with Rule 9. (2} Without a standard form there will be
as many different contracts as there are attorneys preparing them
and so there will be no uniformity. (3) wWithout the uniformity
of a standard form the department will not be able to efficiently
review the contracts when copies are provided by the funeral
homes to the department pursuant to the reporting regquirements.
(4) Due to the cost of procuring such a contract from an
attorney many funeral homes will not offer preneed burial
contracts until the forms are available thus reducing competition
and reducing the public's ability to select different goods and
services from different providers.

Section 2 - Definitions

Rules 2.2 and 2.3

First Comment: It appears all possible goods and services

which can be provided to the public by a funeral home or a
cemetery have been specifically menticned except for "caskets”.
Caskets should be included as a "funeral good". If the

department believes that because the statute is silent with




respect to "caskets" and so0 by stating that caskets are to be
included as a funeral good would be to exceed the scope of the
statute, then the same problem can be clarified by the rules
providing that the nebulous and catch all term of cemetery
"egquipment" doeg neot include (the sale of) "caskets".

Reasoning: (1) The issue of who should be selling caskets

should be addressed because caskets are such a large dollar item
in the goods purchased by consumers for funerals and burials.

(2) Caskets have traditionally been sold by funeral directors.
(3) Without clarification and as the Rules are presently
proposed cemeteries can begin selling caskets door ito door, being
sold by persons much less gualified than licensed funeral
directors, or perscons under thelr direct supervision. Funeral
Directors must have two years of college, cne year
apprenticeship, one year of mortuary science and pass a state
examination., Therefore, if caskets are sold by cemeteries we
have a significant loss of professionalism in service to the
consuming public. (4) The respective roles that funeral homes
and cemeteries play in serving the consumer needs to be preserved
in order to preserve the quality provided by the funeral
directeor's profession and not have an erosion of that by those
who have chosen the occupation of selling cemetery lots, etc.
generally in door te door setting. {(5) There is a need to
preserve the tradition and sanctity of the funeral.

Second Comment: The Rules do not address, I.E. define what

is meant by "a cemetery when acting only as a cemetery” and how

that phrase relates to "when any perscon, by the same contract,




sells....". The problem/situation which needs to be addressed is
can a cemetery employee sell funeral goods and services or burial ..
goods and services if he uses two different contracts or if he is
an employee of both a cemetery and a funeral home or if he

through his door to door marketing sells cemetery goods then
brings up the subject of a preneed burial contract with the
consumer and sends back his favorite funeral director the next
évening or he himself then returns with his preneed contract

sales kit the next evening?

Reasoning: (1} To not address this scenario will allow the

practice te cccur. (2) This scenario gives an unfair advantage
in the marketplace to those entities which own both a funeral
home(s) and a cemetery({ies) rather than just a funeral home of
which there are a npumber of such entities in West Virginia and sc
vou are not regulating a significant portion of the business
being conducted. (3} This scenrario can be a means of side
stepping the prohibition against funeral directors soliciting
which includes door to door sales, which sidestep will be -
utilized by those less scrupulcus in the profession. (4) Many

of the same arguments mentioned under the "First Comment" apply

here too such as gquelity professional service to the public. (5)

The legislative intent with this statute was to bring regulation

about; to bring these types of acts, including this scenario,

into the fold of the PreNeed Burial Act; and to be broad in its

inclusions and narrow in its exclusions.




Section 3 <« Annual Report

Rule 3.1

Comment: Given that the reporting year ends on December 31

giving the funeral home only 30 days to prepare this annual

report is an insufficient amount of time. A reasonable amount of

time would be 60 to 90 days.

Reascning: (l) The complexity of the annual report. (2)

The volume which will be reported by a significant number of
funeral homes. (3) The repcrt is being compiled at the same
time of vear that the funeral home's clexrks, record Keepers,
bookkeepers and accountants are trying to amass information for
tex returns. (4) To prepare the Annual Report the funeral home
must have a statement(s) from their Trustee, usually a bank's
trust department, which statement(s) will probably not be
available by January 30, let alone available so early in January
that the funeral home can then prepare the balance of the

reguired information.

Rulesrﬁfz 7_3.3

Comment: After the word "or" in Rulers.z.i, the last
sentence of Rule 3.2.3, and all of Rulegs 3.2.5, 3.2.6 and 3.3 are
reporting requirements which go beyond the scope of the statute
in requiring certain information in an annual report. This
reporting information needs to be eliminated. 1In lieu of
eliminating this degree of reporting information in the annual

report the department should eliminate from the proposed Rules




the initial report made within ten days of the contract being
executed (Rule 15.9, 15.1.3 and 16.2 in connection with Rule
9.6.6) and the immediately after fulfilliment report made within

30 days of the death of the contract beneficiary {Rule 8.2).

Reasoning: (1) These three reports when compared du-
plicate, or rather triplicate, one ancothex. (2) The cost of
such reﬁérting is excessive especially to the small businessman.
Indeed, only a dozen funeral homes in the state are capable of
performing the proposed reporting. Small funeral homes would
refrain from doing pre-need contracts and so competition would be
lessened. (3) Recelving the volume of reports which the
department would receive under the three reports reguired by the
proposed rules would be more reports than the department could
aeffectively review and/or audit especially in light of its other
duties under the Act and its budgetary constraints. {4) The
statute only reguires an annual report and the additional
information reguired in the annual report is more reascnable if
reguired in the light of not having_the otber two reports. (5)
The consumer who needs protection is protected by the annual re-
port. (6) The certificate holder still must maintain records
and the department still has the right to perform on site
examinations per 47-14-3(1i)(1) and (2).

Section 5 - Initial Examinations

Rule 5.3
Commentg: I sincerely appreciate there being proposed in
this rule the terms "...., if the examination is prompted by

cause, ..." nonetheless charging for the first examination is




contrary to the statute wherein 47-14-3(1i)(3) states "The
certificate holder shall pay for the cost of any examination

which is not (underlining added) the first one ih the calendar

7"

VeaATr, ....

Reasoning: (1) The purpose of rules is to by inter-

pretation implement a statute, but not change it, and surely not

be in contravention of it.

Section 7 ~ Trust Accounts

Rule 7.1 7

Comment: When this rule says "All funds...." it is
confusing because really what is ﬁeant_is a minimum of 90% of the
funds because the funeral home can keep 10%.

Reasconing: (1) The statute and the rules provide for up to

a 10% retention. (2) In comparison the statute is not confusing

because i1t states "Unless otherwise specifically exempt under

this article,....".

Rule 7.3 o . -

5

Comment: This rule éhould be entirely eliminated.

Reasoning: (1) Trustees are not required to make annual

reports to the department.... cer%ificate holders must. (2) The
requiremenf of disclosing the fees charged by the Trustee is
duplicative‘of the reguirement ;n 3.2.3 that thg annual report
"include aﬁ.accounting for each trust fund, describing all
payments té and disbursements from the fund." Tfustees' fees

would be a disbursement from the fund.




Section 8 - Provision of Goods and Services Under Preneed Funeral
) Contract at Death of Contract Beneficiary

Rule 8.26__

Comment;_ This rule should be eliminated.

Reasoning: Please refer to the Comments and Reasoning to

Rules 3.2-3.3.

Section 8 - Contents and Execution of Contracts

Rulgg_B.l - 9.6.5

First Comment: We certificate holders do need guidance witﬁh

the content of the contract and its executiocon.

Reasoning: The statute doesihot give sufficient guidance.

Second Comment: These rules outline an exceeding complex

and very lengthy legal document which is of such complexity and
length it is doubtful that the consuming public will in fact
consume the contract i.e. read and understand it.

Reasoning: Nonetheless, please refer to the Comments and

Reasoning to Rule 1.5.

SECTION 15 - INSURANCE OR ANNUITY FUNDED PRENEED FUNERAL
- ' "CONTRACTS

Rules 15.1 - 15.2 and 15.4 - 15.9

Comments: _Thgse rules are good examples of appropriate
interpretation for purposes of implementing the Act.

Reasoning: _(l) These rules are consistent with the

legislative ihtent expressed in 47-14-1 that prepaid funds will
be available for the payment of funeral services so arranged when

so needed and the funds not be digsipated. (2) The statute has




no prohibition against the use of insurance as a funding source
and so the logical conclusion is that insurance is an appropriate
funding socurce. (3) The WV Insurance Commissioner has already
approved the use of scme nationally known insurance programs such
as Forethought and the National Selected MQrticians {NSM)
insurance program. {4) These rules provide the consumer
appropriate protection and the necessary information for an
informed choice. (55 These rules are in Keeping with the
legislative objective of fulfilling a public need, that is
provide for preneed burial contracts and insurance is a
convenient tool to the consumer an cne with which many c¢onsumers

are knowledgeable and feel confident in utilizing.

Rule 15.3

Comment: This rule eliminates the use of insurance as a
funding scurce and the use of life insurance assignments as a
funding source for preneed contracts! This rule most definitely

should be eliminated!

Reasoning: (1) This rule is contrary to all the other

provisions in the rules and the statute which provide for
insurance as a funding source!! (2) This rule is contrary to
the long standing practice of consumers using life insurance %o
fund preneed'contracts. (3) _.Depending upon the consumer's age,
life insurance can be a much less expensive means of funding a
preneed contract. (6) Without insurance as a funding scource a
smaller percentage of the consuming public will be able to

benefit from the use of preneed contracts. (7) To eliminate the
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use of insurance by this propossd rule exceeds the scope of the

statuts.

Section 16 - Retention of Ten Percent from Preneed Burial
Contract Funds

Rule 16.1.1

Comments: A "Clear and conspicuous disclosure..." is well

'and good for the consumer, but a separate acknowledgement is over

deing a good idea.

Reasoning: This proposed rule is adding further to an

already complex and lengthy ceontract.

Rule 16.1.2

Comment: This rule should be entirely eliminated.

Reasoning: (1) It allows the certificate holder to retain
1C% of the "....payments made at the time the contract is
entered” 1.e. what is commonly referred to as the up front money.
This is contrary to the statute! 47-14-5(a)(l) provides for the

retention of 10% of "...the total amount agreed to be paid by the

contract buyer....". (2) The funeral homes costs of doing
buginess with respect to the pre-need funeral contract are
ongoing such as the annual report and so the 10% should be from
the entire contract not just the downpayment.

Rule 16.1.3 = 16.2

Comment: These two rules should be eliminated.
Reasoning;: (1) These two rules read together amount to
another report. Please refer to ths Comments and Reasoning to

Rules 3.2 - 3.3. (2) The consumer has already been informed of
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the deduction by a clear and consplcuous dilisclosure which if the
proposed 16.11 is not changed will be separately acknowledged by
the buyer. (3) The statute has already stated in 47-14-5(a)(1)
for what the money may be used by the funeral homa and the three
categories are so broad ("....selling expenses, servicing costs,
and general overhead...."3 that account;ng, reporting aﬁd
itemization are exercises Iin over-regulation and futility. (4)
Common sense tells us that one can buy a pre-need contract |
decades before it 1s used and in between those dates the funeral
home is expending a significant amount ¢of money in preparing
annual reports, aside from cother servicing costs, and so 2z fee
not to exceed 10% is by no means excessilve without resort to
additiconal reporting.

Conclusicn

I ask vou to carefully review this entire written comment,
but especially Rules 2.2 - 2.3; the reporting in Section 3, Rules

B.2, 16.1.,3, 16.2 and 15.9 in conjunction with 9.6.6; and Section

15 Insurance or Annuity Funded Pre-Need Funeral Contracts.
Further I ask that you revise the propesed Tules after :
careful study of these written comments and with an understanding

of the role of funeral directers in serving the consumer.

- L D .- s el me

Very truly vours,




TCO: Thomas L. Hindes, Director

Consumer Protection Division CURIT g
Office of the Attorney General T -
812 Quarrier Street - ¥ Emte me .
L & $ Building, 6th Flocor . ATTY G 0ice
Charleston, WV 25301 CPB

FROM: Amos E. Quesenberty
Rose & Quessnberry Funeral Homs
1901 South Kanawha Sireet N - :
Becklev, West Virsinia 253801 (304)253-4461

RE: {1l) Written Comments to Proposed Legislative Rules
Implementing the WV Preneed Burial Act
{2) Scheduling of oral comments upon the proposed
Rules on September 18, 1987 beginning at 10:00
o'clock A.M.

DATE: September 16, 1987

The following are all of my comments with respect to
the proposed rules. However, I want to bring to your attention
that my most significant concerns are: First, with Rules 2.2 -
2.3; Second, the reporting in Section 3, Rules 8.2, 15.9, 16.1.3
and 16.2 in conjunction with 9.6.6:; and Third, Section 15
Insurance or Annuity Funded PreNeed Funeral Contracts.

I wish to give an oral comment on September 18, 19887.
Please provide me with notice of when I may address the group and
for how long and an agenda for the hearing.

Section 1 General Provisions

Rulgi}.S ..

Comment: i

I believe the effective date of the Rules should not te
until the official forms for preneed contracts per Rule 9.1 and

all reporting forms per 47-14-9% have been promulgated, published




and furnished to the WV Funeral Directors Association and/or the

WV Board of Embalmers and Funeral Directors.

Reasoning:

{1l) The small businessman (funeral home) cannot afford to
hire competent legal counsel to prepare a preneed burial contract
for their use during the time frame between the effective date
énd when the forms later become available which contract would
comply with Rule 9. (2) Without a standard form there will be
as many different contracts as there are attorneys preparing them
and go there will be no uniformity. (3) Without the uniformity
of a standard form the department will not be able to efficlentily
review the contracts when copies are provided by the funeral
homes to the department pursuant to the reperting reguirements.
(4) Due to the cost of procuring such a contract from an
attorney many funeral homes will not offer preneed burial
contracts until the forms are avallable thus reducing competition
and reducing the public's ability to select different goods and
services from different providers.

Section 2 - Definitions

Rules 2.2 and 219

First Comment: It appears all possible goods and services

which can be provided to the public by a funeral home or a
cemetery have been specifically mentioned except for "caskets".
Caskets should be included as a "funeral good”". If the

department believes that because the statute is silent with




respect to "caskets" and so by stating that caskets are to be
included as a funeral good would be to exceed the scope of the
statute, then the same problem can be clarified by the rules
providing that the nebulous and catch allrterm cf cemetery
"eguipment” does not include (the sale 0f£f) "caskets”.

Reasoning: (1) The issue of who should be selling caskets

should be addressed because caskets are such a large dollar item
in the goods purchased by consumers for funerals and burials.

{2) Caskets have traditicnally been so0ld by funeral directors.
{3) Without clarification and as the Rules are presently
proposed cemeteries can begin selling caskets door to door, being
sold by persons much less gualified than licensed funeral
directors, or persons under their direct supervision. Funeral
Directors must have two years of college, one year
apprenticeship, one year of mortuary science and pass a state
examination. Therefcre, if caskets are sold by cemeteries we
have a significant loss of professionalism in service to the
consuming public. (4) The respective roles that funeral homes
and cemeteries play in serving the consumer needs to be preserved
in order to preserve the gquality provided by the funeral
director's profession and not have an erosion of that by those
who have chosen the occupation of selling cemetery lots, etc.
generally in door to door setting. (5} There is a need to
preserve the tradition and sanctity of the funeral.

Second Comment: The Rules do not address, I.E. define what

is meant by "a cemetery when acting only as a cemetery" and how

that phrase relates to "when any person, by the same contract,




sells....”". The problem/situation which needs to be addressed is
can a cemetery employee sell funeral goods and services or burial
goods and services if he uses two different contracts or if he is
an employee of both a cemetery and a funeral home or i1f he
through his door to door marketing sells cemetery goods then
brings up the subject of a preneed burial contract with the
consumer'and sends back his favoriterfuneral director the next
evening or he himself then returns with hils preneed contract

sales kit the next evening?

Reascning: (1) To not address this scenario will allow the

practice to cccur. (2) This scenario gives an unfair advantage
in the marketplace to those entities which own both a funeral
home(s} and a cemetery(ies) rather than just & funeral home of
which there are a number of such entities in West Virginia and so
yvou are not regulating a significant portion of the business
being conducted. (3) This scenario can be a means of side
stepping the prohibition against funeral directors soliciting
which includes door to door sales, which sidestep will be
utilized by those less scrupulous in the profession. (4) Many
of the same arguments mentioned under the "First Comment" apply
here too such as guality professional service to the public. (85)
The legislative intent with this statute was to bring regulation
about; to bring these types of acts, including this scenario,
into the fold ¢f the PreNeed Burial Act; and to be broad in its

inclusions and narrow in its exclusions.




Section 3 - Annual Report

Rule 3.1

Comment: 7Given that the repqrting vear ends on December 31

giving the funerzl home only 30 davs to prepare this annual

e e ——— -
report is an insufficient amount of time. A reasonable amount of
time would be 60 to 890 davs.

Reasoning: (1) The complexity of the annual report. - (2}

The volume which will be reported by a significant number of
funeral homes. (3) The report is being compiled at the same
time of vear that the funeral home's clerks, record Keepers,
bookkeepers and accountants are trying to amass information for
tax returns. {4) To prepare the Annual Report the funeral home
must have a statement(s) from their Trustee, usually a bank's
trust-department, which statement(=z) will probably not be
available by January 30, let alone available so early in January
that the funeral home can then prepare the balance of the

reguired information.

Rules 3.2 - 3.3

Comment: _Afﬁer the word "gr“ in Rule 3.2.1, the last
sentence of Rule 3.2.3, and all of Rules 3.2.5, 3.2.6 and 3.3 are
reporting reguirements which go beyond the scope of the statute
in reguiring certain information in an annual report. This
reporting information needs to be eliiminated. In lieu of
eliminating this degree of reporting information in the annual

report the department should eliminate from the proposed Rules




the initial report made within ten days of the contract being
executed (Rule 15.9, 16.1.3 and 16.2 in connection with Rule
9.6.6) and the immediately after fulfillment report made within
30 days of the death of the contract beneficiary (Rule 8.2).

Reasoning: (1) Tbese three reports when compared du-

plicate, or rather triplicate, one another. (2) The cost of
such reporting is excessive especially to the small businessman.
Indeed, only a dozen funeral homes in the state are capable of

performing the proposzed reporting. Small funeral homes would

refrain from dolng pre-need contracts and so competition would be

lessened. (3) Receiving the volume of reporis which the
department would receive under the three reports requirediby the
proposed rules would be more reports than the department could
effectively review and/or audit especially in light of its other
duties under the Act and its budgetary constraints. (4) The
statute only reguires an annual report and the additional
information required in the annual report is more reasonable if
reguired in the light of not having the other two reports. (5)
The consumer whe needs protection is protected by the annual re-
port. (86) The certificate holder still must maintain records
and the department still has the right to perform on site
examinations per 47-14-3(1)(1} and (2).

Section 5 - Initial Examinations

Rule 5.3
Comments: I sincerely appreciate there being proposed in
this rule the terms "...., i1f the examination is prompted by

cause, ..." nonetheless charging for the first examination is




contrary to the statute wherein 47-14-3(1i)(3) states "The
certificate holder shall pay for the cost of any examination

which is not (underlining added) the first one in the calendar

"o

Vear, ....

Reasoning: (1) The purpose of rules is tco by inter-

pretation implement a statute, but not change it, and surely nct -

be in contravention of it.

Section 7 - Trust Accounts

Rule 7.1

Comment: When this rule says "All funds...." it is
confusing because really what is meant is a minimum of 90% of the

funds because the funeral home can keep 10%.

Reasoning: (1) The statute and the rules provide for up to

a 10% retention. (2) In comparison the statute is not confusing
because 1t states "Unless otherwise specifically exempt under

thig article,....".

Rule 7.3
Comment: This rule should be entirely eliminated.

Reasoning: (1) Trustees are not reguired to make annual

reports to the department.... ceffificate holders must. (2Z) The
requiremené of disclosing the fees charged by the Trustee ;s
duplicative‘of the reguirement ;n 3.2.3 that thg annual report
"include aﬁ.accounting for each trust fund, describing all
payments tb and disburseménts from the fund." Trustees' fees

would be a disbursement from the fund.




Section 8 - Provision of Goods and Services Undef Preneed Funeral
Contract at Death of Contract Beneficiary

Rule 8.2

Compent:, This rule shouléibe eliminated. b

Reasoning: Please refer to the Coﬁﬁents and Reasoning o

Rules 3.2-3.3.

Section 9 - Contents and Execution of Contracts

E
Rules 8.1 - 9.6.5

-First Comment: We certificate holders-do‘néeé_guiaance with

the content of the contract and its executiﬁn.

Reasoning: The statute does .hot give sufficient guidance.

Second Comment: These rules outline an exceeding complex

and very lengthy legal document which is of such complexity and
length it is doubtful that the consuming public will in fact
consume the contract i.e. read and understand it.

Reasoning; Nonetheless, please refer to the Comments and

Reasoning to Rule 1.5,

SECTION 15 - INSURANCE OR BANNUITY FUNDED PRENEED FUNERAL
' CONTRACTS ” '

RulesilSZl -~ 15.2 and 15.4 - 15.9

Comments: These rules are good examples of appropriate

interpretation for purposes of implementing the Act.

Reasoning: (1) These rules are consistent with the
legislative ihtent expressed in 47-14-1 thaf prepaid funds will
be available for the payment of funeral services so arranged when

so needed and the funds not be dissipated. (2) The statute has




no prohibition against the use of insurance as a funding source
and so the logical conclusion is that insurance is an appropriate
funding source. (3) The WV Insurance Commissioner has already
approved the use of some nationally known insurance programs such
as Forethought and the National Selected Morticians {(NSM)
insurance program. (4) These rules provide the consumer
appropriate protection and the necessary information feor an
informed choice. (55 These rules are in keeping with the
legislative objective of fulfilling a public need, that is
provide for preneed burial contracis and insurance is a
convenient tool to the consumer aqe cne with which many consumers

are knowledgeable and feel confident in utilizing.

Rule 15.3

Comment: This rule eliminates the use of insurance as a
funding source and the use of life insurance assignments as a
funding source for preneed contracts! This rule most definitely

should be eliminatesd!

Reasoning: (1) This rule is contrary to all the other

provisions in the rules and the statute which provide for
insurance as a funding source!! (2) This rule is contrary to
the long standing practice of consumers using life insurance to
fund preneed_ccntracts. (5)  Depending upon the consumer's age,
life insurance can be a much less expensive means of funding a
preneed contract. (6) Without insurance as a funding source a
smaller percentage ©f the consuming public will be able to

benefit from the use of preneed contracts. (7) To eliminate the
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use of insurance by this proposed rule exceads the scope ¢of the

statute.

Section 16 - Retention of Ten Percent from Preneed Burial
Contract Funds

Rule 16.1.1

Comments: A "Clear and conspicuous disclosure..." is well
and goocd for the consumer, but a separate acknowledgement is over

doing a good idea.

Reasoning: This preoposed rule is adding further tc an

already complex and lengthy contract.

Rule 16.1.2

Comment: This rule should be entirely eliminated.

Reasoning: (1) It allows the certificate holder to retain

10% of the "....payments made at the time the contract is
entered” i.e. what is commeonly referred to as the up front money.
This is contrary to the statute! 47-14-5{a){l) provides for the

retention of 10% of "...the total amount agreed toc be paid by the

contract buyer....". (2) The funeral homes costs of doing
business with respect to the pre-nesed funeral contract are
ongoling such as the annual report and so the 10% should be from
the entire contract not just the downpayment.

Rule 16.1.3 - 16.2

Comment: These two rules should be eliminated.

Reasoning: (1) These two rules read together amount to

ancther report. Please refer to the Comments and Reasconing to

Rules 3.2 - 3.3, (2) The consumer has already been informed of
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the deduction by a clear angd conspicuous disclosure which if :he
proposed 16.11 is not changed will be separately acknowledged by
the buyer. (3) The statute has already stated in 47-14-5(a)(1)
for what the money may be used by the funeral home and the three
categories are so broad {"....selling expenses, servicing costs,
and general overhead....") that accounting, reporting and
itemization are exercises in over-regulation and futility. (4)
Cémmon sense tells us that one canrbuy a pre-need centract
decades before it is used and in between those dates the funeral
home is expending a significant amount of money in preparing
annual reports, aside from other servicing costs, and so a fee
not to exceed 10% is by no means excessive without resort to

additional reporting.

Conclusign

I ask you to carefully review this entire written comment,
but especially Rules 2.2 - 2.3; the reporting in Section 3, Rules
8.2, 16.1.3, 16.2 and 15.9 in conjunction with 5.6.6: and Section
15 Insurancé or Annulty Funded Pre-Need Funeral Contracts.

Further I ask that you revise the proposed rules after
careful study of these written comments and with an understanding
of the role of funeral directors in serving the consumer,

Finally, I look forward to your contacting me regarding the

September 18, 1987 oral comments.

Very truly rs,

(1/?%22%ﬂ2'25*
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Domico Funeral Home, Inc.

Telephone 3632570
414 Gaston Avenue . . .
Farmont, West Virgima 2655¢ ATV &7 ¢ %

-
-

Sept., 15, 1987

Mr. Thomas L Hindes
Deputy Aftorney General
Consumer Protection Division

Mr. Hindes:

Enclosed our my commeris concerninsg legislative rule pretaining
to the administration of Pre-need Burial Contracis.

in general, I think the proposed rule is only more interference
of government into privaie business. As a conscientious, honest
person and business man, 1 am perscnally upset and very disgusted
witn the interference 0f government into business, But, I'm not
50 nzive as to think the entire proposed rule will be dropped so,
I have chosen a Tfew parits that concern me.

Anmal report 3.1 and 4.1:

I'm not in favor of theses rules. becausge I don't fell I =should GTe
reguired To have a certificaie ¥o sell pre-need funsrals. ar:

2 certified and licensed funergl director and embalmer by the
stzte of WV, Domico Funerasl Home, Inc. is licensed to do business
in WV as a funeral home. We are in the Tuneral service business
and licensed to do so. Being forced to obtzin a certificate for
the selling of preneed funerals is unnecessary government inter-
ference into a business that I am already licensed in thz state
‘of WV to do, provide funeral service.

3.2 thru 3.25 .

Besides the added burden of exira paper work created by the
government interference. I don't think the state has any righi
in obtaining information about outstanding pre-need conitracts

or any other informztion it reguests in 3.2.% thru 3.2.5.

This should be between the provider and the purchaser, Why should
the state have access to this information and I might add, anyone
else who may see it. These are legal binding contracts done in
good faith between the provider and the purchaser. In my opinion
the state has no right to this information.

Section 5,1 thru 5.4

When I rezd this section I couldn't believe what I was

reading. If I didn't know better, I would have thought that WV
became a satellite of the Soviet Union. ZEspecially 5.3 thru 5.3,
this entire section should be taken out, it's so excessive, it's

unbelievable,




Domico Funeral Home, Inc.

Telephone 3632570
414 Gaston Avanue
Fairmont, West Virginia 25254

7.2 and 15.3

We =% Domico Funerzl Home, Inc, are now selling Forethought
Life Insurance as our pre-need funeral contracts. And if

the person or persons who proposed these rules would take the
tTime to look at what Forethought has to offer, then they
would understand why this is by far the best pre-plan funeral
program avallabtle.

Though this plan we offer services and merchandise that the
buyer chooses and we guarentee thelir merchandise and service.

We fund the pre-need funeral with a 1ife insurance policy,
payable at need to the provider. We are guareniing that we will
provide the merchandise and service requested so why shouldn't
we receive the money when the merchandise and services are
rendered, Rule 15,3 how I understand it, would effect the Fore-
thought plan, In fact, it reads as if this rule was writiten
intentionally to effeci a plan such as Forethought.

Fule G,5.6 ° ' T
Why does the state of WV need o know the private business of
its citigens?

If by my comments you get the impression that I'm upset with
goverrment interference into business, you get the right impres-
sion.

It seems more and more the siazte and federal government are put-
ting additional rules and regulation on us yesarly.

My comments may not change any of these propossed rules, but I
can't say I didn't take the oppertuniiy o express them.

After all we still live in a democracy, don't we? But 1t seems
to me that the government is becoming more a government for
government, instead of a government for the people.

As always I will comply with any law that the state of WV enacts.
I persconally believe that our form of government is truly the
best that is offered, but I feel that sometimes government tends
o over govern and we must spezk out and espress our differences.
It's not only our right, but our duty.

Thank You .
David M, Domico
Domico Funerai Home, Inc.
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 Rleckt Paneral Home, Tuc. ey

1007 SMITH STREET « TELEPHONE 304/743.4141 @ LICENSED DIRECTORS:
Thomas C, Sovine

P.O BOX 218 o Suanits K. Sovine
N ilton, West Virginia 25541-0218 Rowo o Merrili C. Lumsford
September 15, 1987 Tl o] %w

Charles G. Brown, Attorney General
0ffice of the Attorney General
Charleston, West Virginia, 25303

Re: Implementation of the Preneed Burizl Legislation (Article 14).
Dear Attorney General Brown,

I believe that vour Comsumer Protection office is creating a "monster"
with thelr proposed legislative rules to implement Article 14, The paper-
work for me will be crushing. The storage of that paperwork by you will be
unbelievable, There has to be 2 more simple way to protect the consumer than
what Mr. Hindes proposes. )

You know as long as I have been on the licensing board there has been no
rreneed complaints against a funeral directer. We have had several complaints
against cemeteries that we have referred tc your cffice.

I feel that this law has missed its target and a large segment of the in-

dustry still remains unregulated. And as the result of this the Iicensed funeral

director is going to be the one to pay tc pelice the preneed industry.
Specifically, I do not understand why consumer protection has come down

so hard on fumneral director scld life insurance tc be used to fund preneed planned

funeral contracts with the beneficiary being the funeral home.
I would appreciate it If there was something that you could do to take
some of the load off the fumneral director's back and out of your oifice.

incerely,
”'—i a QA

Thomas €. Sovine




Hect Puneral FHome, Tne.

. 1007 SMITH STREET o+ TELEPHONE 304/743-4141 LICENSED DIRECTORS:
. Thomas €. Sovine
P. 0. BOX 218
© Juanita K. Sovine

ml. Wm ‘Vw 2554,'02,3 Merrill C. Lunsford

September 15, 18987
Roe 7

QOffice of the Attcrney General
Consumer Protection Office

812 Quarrier St.

Charelston, WV, 25301

Re: Comments on Proposed Preneed Burial Contract Legislative rules.

3.2.1. thru 3.2.6 Inclusive

I feel that this section is redundant in as much as one must file copies of
the Prenzed Contract at the time of sale, at fulfillment and anytime that an
amendment is made to the contract.

4.4 - .
I don't feel that it is fair for you to retain application money on a
rejected applicatiomn.

5.3.1 thru 5.3.4 inclusive
I feel that this should be 2 budgeted item and includad as part of the
. "per contract™ registration fee. Which means the $5.00 per contract fee is
not sufficient.

5.1
I feel that all legal actions should be initiated in the county in which
the certificate of authority holder has his main office.

8.3 - .
I think that the contract buyer should have the right to designate a bene-
ficiary for any potential excess of monies.

15,3
I feel that "insurable interest" should be determined be the insurance
& companies and the insurance commissicner. I do not that there is any more
risk to the consumer using insurance to fund his preneed contract than there
is funding it with cash. I feel that "15.3" is saying that the W.Va. insurance
commissicner does that have the ability to determine whether an insurance con-
tract is a good contract cor not.

15.4

A comparison will be a meat trick since the average of a preneed funeral
contract buyer is cover 70 and most insurance companies will not write term
life dnsurance on individuals over 50.

‘ Respgrtfully Submitted,

Thomas C. Sovine




213 Lincoln Street
Grafton, West Virginia 26354 oo

Phone (304) 265-1570 T o

Donald G. Ford, Owner and Director r '
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Dear Mr. Eindes,
Zelow are my commentis and suggested changes on pariicuiar
items for the provosed legislaiuvre rule perteininz to the

preneed burizl contracts,
=

I Doneld G. Ford of the Donald 2. Ford Funeral Home, Inc. of
Grafton, W.V. feel that several of ithese proposed rules severly
limit my families' selection and constitutional rights as
consumers., The unnecessary rules restrictis me the funezal
director, the expert in the community, on pre-planned funerals

to offer ny sezvices to the families that wish to do so,




[y
L

$.1.61)

G.6.6)

15.1)

DONALD G. FORD FUNERAL HOME z:c.

213 Llinceln Strest
Grafton, West Virginia 26354
Phone {304) 265-1570
Donald G. Ford, Owner and Director

Fat
V]
e

Femilies make arrangements and den't want the rest of their

family members to know how much they paid for thelir funersl

expenses, The confidentiality of thelr rights would be in

serious violation., Teking away the ability of the consumer

to choose which funeral home they desire to make the beneficlary
to.
The examination of any procedure pertaining 1o a Ifuneral
home's recoxds has 1o be within an advanced periédfof notice,
The charges made or investigztion should be made in the
county the funeral director lives in. They shouldn't have io
go to Charlestion,W.V. for this investigaiion.

It is the families' money, they have made me trustee of their

money Ior the benefit of »aying for their funerel, If I as the

irustee feel that the funds can  be better invesised elsewhere

and with the families' concent then the irusiee should be

allowed to apply those funds to the contract of insursnce.

If your going to describs the method of funding for a

pre-need contract through an lnsurance contract, then you

should have to discliose where the money 1s going %o in 2

trust fund,

This rule viclaies the confidentizlity of their pre-need

contract. The family has a copy of the pre-need contract

and I have a copy of the pre-nsed contrect, and that's

&ll that's necessary.

Under pre-need burial act 10% is allowable fo be taken

out on awirust contract.

iinder a contract of insurance where the total price of the
funeral is paid as a2 premium and no money is taken out for
commissicns., In a contract of insurance where all premiums
g0 towards the payment of the funeral at a fuilure date.

Then the pre-need burial act should net apply.
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15.3)

DONALD G. FORD FUNERAL HOME

213 Lincoln Street
Gratfton, West Virginla 26354
Phone (304) 265-1570
Donald G. Ford, Owner and Director

Has propossd unnecessary resirictions znd the right of the owner of
a life insurance policy to choose who shall receive the benefizs of
of the policy. This restriction doegsrn'i protect the consumer, but is
a violation of their constituticnal righis as an American citizen.
The purpose of the Forethought Life Assigmment is 1o faciliztate

the consumers right ito mzke a choice of the fTuneral provided.

It's imposzsitle to comperes term 1ife insurance with a Tixed death

benefit to z whole-=life policy which gives a benefii thati increzses
1

" with inflation for an indefinite pericd of time, up untill the beneficiaries

Replacing anothexr policy or vash policy in and buy anctner policy

The families in my community rely con me to provids fumeral services

This rule pertalins to an irrsvocable contrect., It is an unnecessarny
duplication of paperwork as the contrect of insurance now beling

used 1s already made irrevocable,

Thank You,

o il

Donald 3. Ford
Owner and Director




TO: Thomas L. Hindes, Director ATTY Annp GTHLl
Consumer Protection Diwvision .
Cffice of the Attorney General
812 gQuarrier Street
L & 8 Buillding, 6th Fioor
Charleston, WV 25301

FROM: Casderph & Curry Funeral Home, Inc.
110 B 3t.
St, Alvans, W.Ve, 25177
(304) 7274351 .

RE: (1) Written Comments to Proposed Legislative Rules
Implementing the WV Preneed Burial Act
(2) Scheduling of oral comments upon the proposed
Rules on September 18, 1987 beginning at 10:00
o'clock A.M.

DATE: September , 1987

The following are all of my comments with respect to
the proposed rules. However, I want to bring to vour attention
that my most significant concerns are: First, with Rules 2.2 -
2.2; Second, the reporting in Secticon 3, Rules 8.2, 15.9, 16.1.3
and 16.2 in conjunction with.9.6.6; and Third, Section 15
Insurance or Annuity Funded PreNeed Funeral Contracts.

I wish to give an oral comment on September 18, 1687.
Please provide me with notice of when I may address the group and
for how long and an agenda for the hearing.

Section 1 General Provisions

Rule 1.5

Comment:

I believe the effective date of the Rules should not be
until the official forms for prencéed contracts per Rule 9.1 and

all reporting forms per 47-14-%9 have been promulgated, published




and furnished to¢ the WV Funeral Directors Association and/or the

WV Board of Embalmers and Funeral Directors.

Reasoning:

(1) The small businessman (funeral home) cannct afford to
hire competent legal counsel to prepare a preneed burial contract
for their use during the time frame between the effective date
énd when the forms later become available which contract would

comply with Rule 9. {2) Without a2 standard form there will be

as many different contracts as there are attorneys preparing them

and so there will be no uniformity. (3) Without the uniformity
of a standard form the department will not be able to efficiently
review the contracts when copies are provided by the funeral
homes to the depariment pursuant to the reporting reguirements.
(4) Due to the cost of procuring such a contract from an
attorney many funeral homes will not offer preneed burial
contracts until the forms are available thus reducing competition
and reducing the public's ability to select different goods and
servicegs from different providers.

Section 2 - Definitions

Rules 2.2 and 2.3

First Comment: It appears all possible goods and services

which can be provided to the public by a funeral home or a
cemetery have been specifically menticoned except for "caskeis”™.
Caskets should be included as a "funeral good”. If the

department believes that because the statute is silent with




respect to "caskets” and so by stating that caskets are to be
included as a funeral good would be to exceed the scope of the
statute, then the same problem can be clarified by the rules
providing that the nebulous and cateh all term of cemetery
"equipment” does not include (the sale of) "caskets".

Reasconing: (1) The issue of who should be selling caskets

should be addressed because caskets are such a large dollar item
in the goods purchased by consumers for funerals and burials.

{2) Caskets have traditionally been sold by funerzl directors.
(3) Without clarification and as the Rules are presently
proposed cemeteries can begin selling caskets door to door, being
sold by persons much less gualified than licensed funeral
directors, or persons under their direct supervision. Funeral
Directors must have two years of college, one year
apprenticeship, cone yvear of mortuary science and pass a state
examination. Therefore, if caskets are scld by cemeteries we
have a significant loss of professionalism in service to the
consuming public. (4) The respective roles that funeral homes
and cemeteries play in serving the consumer needs to be preserved
in order to preserve the quality provided by the funeral
director's professicn and not have an erosion of that by those
who have chosen the occupation of selling cemetery lots, etc.
generally in door to door setting. (5) There is a need to

preserve the tradition and sanctity of the funeral.

Second Comment: The Rules do net address, I.E. define what
is meant by "a cemetery when acting only as a cemetery” and how

that phrase relates to "when any person, by the same contract,




sells....". The problem/situation which needs to be addressed is
can a cemetery emplovee sell funeral goods and services or burial
goocds and services if he uses two different contracts or if he is
an employee of both a cemetery and a funeral home or if he
through his door to docr marketing sells cemetery goods then
brings up. the subject of a preneed burial contract with the
consumer'and sends back his favorite funeral director the next
evening or he himself then returns with his preneed contract
sales kit the next evening?

Reasoning: (1) To not address thils scenario will allow the

practice to occur. (2) This scenario gives an unfair advantage
in the marketplace to those entities which own both a funeral
home(s) and a cemetery(ies) rather than just a funeral home of
which there are a number of such entities in West Virginia and so
yvou are not regulating a significant portion of the business
being conducted. (3) This scenario can be a means of side
stepping the prohibition against funeral directors soliciting
which includes door to door sales, which sidestep will be
utilized by those less scrupulcus in the profession. (4) Many
of the same arguments menticned under the "First Comment” apply
here too such as quality professional service to the pubiic. (5)
The legislative intent with this statute was to bring regulation
about; to bring these types of acts, including this scenario,
into the fold of the PreNeed Burial Act; and to be broad in its

inclusions and narrow in its exclusions.




Section 3 - Annual Report

Rule 3.1

Comment: Given that the reporting vear ends on December 31

giving the funeral home only 30 days to prepare this annual

report is an insufficient amount of time. A reasonable amount of

time would be 60 to 90 days. -

Reasoning: (1) The complexity of the annual report. (2)

The wvolume which will be reported by a significant number of
funeral homes. (3) The report is being compiled at the same
time of year that the funeral home's clerks, record kKeepers,
bookkeepers and accountants are trying to amass information for
tax returns. (4) To prepare the Annual Report the funeral home
must have a statement(s) f£from their Trustee, usually a bank's
trust department, which statement(s} will probably not be
availabie by January 30, let alone available so early in January
that the funeral home can then prepare the balance of the

required information.

Rules 3.2 - 3.3

Comment: After the word "or” in Rule 3.2.1, the last
sentence of Rule 3.2.3, and all of Rules 3.2.5, 3.2.6 and 3.3 are
reporting requirements which go beyond the scope of the statute
in requiring certain information in an annual report. This
reporting information needs to be eliminated. Inrlieu of
eliminating this degree of reporting information in the annual

report the department should eliminate from the proposed Rules




the initial report made within ten days of the contract being
executed (Rule 15.9, 16.1.3 and 16.2 in connection with Rule
9.6.6) and the immediliately after fulfillment reporit made within
30 days of the death of the contract beneficiary {(Rule §.2).

Reasoning: (1} These three reports when compared du-

plicate, or rather triplicate, one another. (2) The cost of
such reporting is excessive especially to the small businessman.
Indeed, only a dezen funeral homes in the state are capable of
performing the proposed reporting. Small funeral homes would
refrain from doing pre-need contracts and so competition would be
lessened. (3) Receilving the volume of reports which the
department would receive under the three reports required by the
proposed rules would be more reports than the department could
effectively review and/or audit especially in light of 1ts other
duties under the Act and its budgetary constraints. (4) The
statute only reguires an annual report and the additional
information required in the annual report is more reasonable if
regquired in the light of not having the other two reports. (5)
The consumer who needs protection is protected by the annual re-
port. (6) The certificate holder still must maintain records
and the deparitment still has the right to perform on site
examinations per 47-14-3(i)(1l) and (2).

Section 5 - Injitial Examinations

‘Rule 5.3

Comments: I sincerely appreciate there being proposed in
this rule the terms "...., 1f the examination is prompted by

cause, ..." nonethelesgs charging for the first examination is




contrary to the statute wherein 47-14-3(1)(3) states "The
certificate holder shall pay for the cost of any examination

which is not {(underlining added) the first one in the caiendar

"

VAT, o s s.

Reasoning: (1) The purpose of rules is to by inter-

pretation implement a statute, but not change it, and surely not

be in contravention of it.

Section 7 - Trust Accounts

Rule 7.1

Coﬁment: When this rule says "All funds...." it is
confusing because really what is ﬁeant is a minimum of 90% of the
funds because the funeral hcocme can keep 10%.

Reasoning: (1) The statute and the rules provide for up to

a 10% retention. (2) In comparison the statute is not confusing
because 1t states "Unless otherwise specifically exempt under

this article,....".

Rule 7.3

> —

Comment: This rule éhould be entirely eliminated.

Reagoning: (1) Trustees are not required to make annual

reports to the department.... cer%ificate holders must. (2) The
requiremenf'of disclosing the fees charged by the Trustee is
duplicativelof the requirement in-3.2.3 that the annual report
"include aﬁ>accounting for each trust fungd, descf;bing all
payments taland disbursemehts from the fund." Tfﬁstees' fees

would be a disbursement from the fund.




Section 8 - Provision of Goods and Services Under Preneed Funeral
Contract at Death of Contract Beneficiary

Rule 8.2

Comment: This rule should bes eliminated.

Reasoning: Please refer to the Comments and Reasoning to

Rules 3.2-3.3.

Section 9 ~ Contents and Execution of Contracts

H
¥

Rules B.1 - 9.6.5

" First Comment: We certificate holders do need guidance with

the content cof the contract and its execution.

Reasoning: The statute does .not give sufficient guidance.

Second Comment: These rules outline an exceeding complex
and very lengthy legal document which is of such complexify and
length it is doubtful that the consuming public will in fact
consume the contract i.e. read and understand it.

Reasoning: Nonetheless, please refer to the Comments and

Reasoning to Rule 1.5.

SECTION 15 - INSURANCE OR ANNUITY FUNDED PRENEED FUNERAL
CONTRACTS

Rules 15.1 - 15.2 and 15.4 - 15.9

Comments: These rules are good examples of appropriate
interpretation for purposes of implementing the Act.

Reasoning: (1) These rules are consistent with the

legislative ;htent expressed in 47-14-1 that prepaid funds will
be available for the payment of funeral services so arranged when

=0 needed and the funds not be dissipated. (2) The statute has




no prohibition against the use of insurance as a funding source
and so the logical conclusion is that insurance is an appropriate
funding source. (3) The WV Insurance Commissioner has already
approved the use of some nationally Known insurance programs such
as Forethought and the National Selected Morticians (NSM)
insurance program. (4) These rules provide the consumer
appropriate protection and the necessary Iinformation for an
informed cheice. (55 These rules are 1n keeping with the
legislative objective of fulfilling a public need, that is
prrovide for preneed burial contracts and insurance is a
convenient teoel teo the consumer aqﬁ one with which many consumers

are knowledgeablé and feel confident in utilizing.

Rule 15.3

Comment: This rule eliminates the use of insurance as a
funding source and the use of life insurance assignments as a
funding scurce for preneed contracts! This rule most definitely

should be eliminated!

Reasconing: (1) This rule is contrary to all the other

provisions in the rules and the statute which provide for
insurance as a funding source!! (2) This rule is contrary to
the long standing practice of consumers using life insurance to
fund preneed-contracts. (5)  Depending upon the consumer's age,
life insurance can be a much less expensive means of funding a
preneced contract. (6) Without insurance as a funding scurce a
smaller percentage of the consuming public will be able to

benefit from the use of preneed contracts. (7} To eliminate the
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use of insurance by this proposed rule exceads the scope of the

statute.

Section 16 - Retention of Ten Percent from Preneed Burial
Contract Funds

Rule 16.1.1

Comments: A "Clear and conspicuous disclosuré..." is well

and good for the consumer, but a separate acknowledgement is over

deing a good idea.

Reasoning: This proposed rule is adding further to an

already complex and lengthy contract.

Rule 16.1.2

Comment: This rule should be entirely eliminated.

Reasoning: (1) It allows the certificate holder to retain

10% of the "....payments made at the time the contract is
entered" i.e. what is commonly referred to as the up front money.
This 1s contrary to the statute! 47-14-5{a})(l) provides for the

retention of 10% of "...the total amount agreed to be pailid by the

contract buyer....". {2) The funeral homes costs of doing
business with respect to the pre-need funeral contract are
ongoing such as the annual raport and so the 10% should be from
the entire contract not just the downpayment.

Comment: These two rules should be eliminated.
Reasoning: {1) Thess two rules read together amount to
another report. Please refer to the Comments and Reasoning to

Rules 3.2 - 3.3. (2) The consumer has already been informed of
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the deduction by a clear and conspicuous disclosure which if the
proposed 16.11 is not changed will be separately acknowledged by
the buyer. (3) The statute has already stated in 47-14-5(a)(1)
for what the money may be used by the funeral home and the three
categories are so breoad ("....selling expenses, servicing costs,
and general overhead....") that accounting, reporting and
itemization are exercises in over-regulation and futility. (4)
Common sense tells us that one can buy a pre-need contract
decades before it is used and in between those dates the funeral
home is expending a significant amount of money in preparing
annual reports, aside from other servicing costs, and so a fee
not to exceed 10% is by no means excessive without resort to

additicnal reporting.

Conclusion

I ask you *to carefully review this entire written comment,
but especially Rules 2.2 - 2.3; the reporting in Secticon 3, Rules
B.2, 16.1.3, 16.2 and 15.9 in conjunction with 9.6.6; and Section
15 Insurance or Annuity Funded Pre-Need Funeral Contracts.

Further I ask that vou revise the proposed rules after
careful study of these written comments and with an understanding
of the role of funeral directors in serving the consumer.

Finally, I look forward to your contacting me regarding the

September 18, 1987 oral comments.
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September 15, 1987 ¢r D

Qffice of the Attormey General
Consumer Protection Office

812 Quarrier St.

Charelston, WV, 25301

Re: Comments on proposed Preneed Burial Contract Legislative rules.

3.2.1. thru 3.2.5 inclusive

I feel that this section is redundant in as much as one must file copies of
the Preneed Contract at the time of szle, at fulfillment and anytime that an
amendment is made to the contract,

4.4 :
I don't feel that it is fair for you to retain spplication money on a
rejected application.

5.3.1 thru 5.3.4 inclusive

I feel that this should be a budgeted item and included as part of the
Pper contract’ registration fee. Which means the $5.00 per contract fee is
not sufficient.

4.1 _
I feel that all legal =zctiocns should be initiated in the county in which
the certificate of authority holder has his main office.

8.3 .

I think that the contract buyer should have the right to designate a bene-
ficiary for any potential excess of moniles.
15.3 ]

I feel that "insurable interest" should be determinzd be the insurance
companies and the insurance commissioner. I dc mot that there is any meore
risk to the consumer using insurance to fund his preneed contract than there
is funding it with cash. 1 feel that "15.3" is saying that the W.Va. insurance
commissioner does that have the ability to determine whether an insurance con-
tract is a good contract or not.

15.4 .

4 comparison will be a neat trick since the average of a preneed funeral
centract buyer is cover 70 and most insurance companies will not write term
life insurance on individuals over 60.

Respgrtfully Submitted,

Thomas C. Sovine




\

TO: Theomas L. Hindes, Director
Consumer Protection Division
Cffice of the Attorney General
812 Quarrier Street
L & 8 Building, 6th Floor
Charleston, WV 25301

FROM: Price K. Calfee, Jr.
Calfee Funeral Home, Inc.
B00 S. Oakwood Ave.
Beckley, WV 25801 (304)_253-8381

AE: (1) Written Comments to Proposed Legislative Rules
the WV Preneed Burial ACtpd/

oral comments ©on the posed
P €, 198 eginnin 10:00

September Mo , 1987

DATE:

The following are all of my comments with respect o
the proposed rules. However, I want to bring to your attenticon
that my most significant concerns are: First, with Rules 2.2 -
2.3; Second, the reporting in Section 3, Rules 8.2, 15.9, 16.1.3
and 16.2 in conjunction with 9.6.6; and Third, Section 15

Insurance or Annuity Funded PreNeed Funeral Contracts.

18, 1987,

he group and

Rule 1.5

Comment:

I believe the effective date of the Rules should not be
until the official forms for preneed contracts per Rule 9.1 and

all reporting forms per 47-~14-9% have been promulgated, published




and furnished to the WV Funeral Directors Association and/or the

WV Board of Embalmers and Funeral Directors.

Reasoning:

{1) The small businessman (funeral home) cannot afford to
hire competent legal counsel to prepare a preneed burial contract
for their use during the time frame between the effective date
and when the forms later bscome available which contract would
comply with Rule 9. (2} Without a standard form there will be
as many different contracts as there are attormeys preparing them
and so there will be no uniformity. (3) Without the uniformif§
of a standard form the department will not be able to efficiently
review the contracts when copies are provided by the funeral
homes to the department pursuant to the reporting 'reguirements.
(4) Due to the cost of procuring such a contract from an

attorney many funeral homes will not offer preneed burial

contracts until the forms are available thus reducing competition
and reducing the public's ability to select different goods and
services from different providers.

Section 2 - Definitions

Rules 2.2 and 2.3

First Comment: It appears all possiblergoods and services
which can be provided to the public by a funeral home or a
cemetery have been specifically mentioned except for "casketsT™.
Caskets should be included as a "funeral good”. If the

department believes that because the statute is silent with




respect to "caskets" and so by stating that caskets are to be
included as a funeral good would be to exceed the scope of the
statute, then the same problem can be clarified by the rules
providing that the nebulous and catch ail term of cemetery

"equipment” does not include (the sale of) "caskets".

Reasqning: {1) The issue of who should be selling caskets
should bé‘aédressed because caskets are such a large dollar item
in the goods purchased by consumers for funerals and burials.

(2) Caskets have traditicnally been sold by funeral directors.
(3) Without clarification and as the Rules are presently
proposed cemeteries can begin selling caskets door to door, being
scld by persons much less qualified than licensed funeral
directors, or persons under their direct supervision. Funeral
Directors must have two years of college, cone year
apprenticeship, one year of mortuary science and pass a state
examination. Therefore, if caskets are sold by cemeteries we
have a significant loss of professionalism in service to the
consuming public. (4) The respective rcles that funeral homes
and cemeteries play in serving the consumer needs to be preserved
in order to preserve the quality provided by the funeral
director's profession and not have an erosion of that by those
who have chosen the occupation of selling cemetery lots, etc.
generally in door to door setting. (5) There is a need to
preserve the tradition and sanctity of the funeral.

Second Comment: The Rules do not address, I.E. define what

is meant by "a cemetery when acting only as a cemetery" and how

that phrase relates to "when any person, by the same contract,




sells....". The problem/situation which needs to be addressed is
can a cemetery employee sell funeral goods and services or burial
goocds and services if he uses two different contracts or if he is
an employee of both a cemetery and a funeral home or if he
through his door to door marketing sells cemetery goods then
brings up the subject of a preneed burial contract with the
consumer and sends back his favorite funeral director the next
evening or he himself then returns with his preneed contract
sales kit the next evening?

Reasoning: (1) To not address this scenario will allow the

practice to occur. (2) This scenario gives an unfair advantage
in the marketplace to those entities which own both a funeral
home{s) and a cemeterv(ies) rather than just a funeral home of
which there are a number of such entities in West Virginia and so
you are not regulating a significant portion of the business
being conducted. (3) This scenario can be a means of side
stepping the prohibition against funeral directors soliciting
which includes door to door sales, which sidestep will be
utilized by theose less scrupulous in the profession. (4) Many
of the same arguments mentioned under the "First Comment" apply
here toc such as quality professional service to the public. (5)
The legislative intent with this statute was to bring regulation
about; to bring these types of acts, including this scenario,
inte the fold of the PreNeed Burial Act; and to be broad in its

inclusions and narrow in its exclusions.




Section 3 - Annual Report

Rule 3.1

Comment: Given that the reporting year ends on December 31
giving the funeral home only 30 days to prepare this annual
report is an insufficient amount of time. A reasonable amount of

time would be 60 to 90 days.

Reasoning: (1) The complexity of the annual report. (2)

The volume which will be reported by a significant number of
funeral homes. (3) The report is being compiled at the same
time of year that the funeral home's clerks, record keepers,
bockkeepers and accountants are trying to amass information for
tax returns. (4) To prepare the Annual Report the funeral home
must have a statement(s) from their Trustee, usually a bank's
trust department, which statement(s) will probably not be
available by January 30, let alone avzilable so early in January

that the funeral home can then prepare the balance ¢f the

required information.

Rules 3.2 - 3.3

Comment: After the word "or" in Rule 3.2.1, the last
sentence of Rule 3.2.3, and all of Rules 3.2.5, 3.2.6 and 3.3 are
reporting regquirements which go beyond the scope of the statute
in reguiring certain information in an annual report. This
reporting information needs to be eliminated. In lieu of
eliminating this degree of reporting information in the annual

report the department should eliminate from the proposed Rules




the initial report made within ten days of the contract being
executed (Rule 15.9, 16.1.3 and 16.2 in connection with Rule
9.6.6) and the immediately after fulfillment report made within
30 days of the death of the contract beneficiary (Rule B.2).

Reasoning: (1) These three reports when compared du-

plicate, or rather triplicate, one another. (2) The cost of
such reporting is excessive especially to the small businessman.
Indeed, conly a dozen funeral homes in the state are capable of
performing the proposed reporting. 8Small funeral homes would
refrain from doing pre-need contracts and so competition would be
lessened. (3) Receiving the volume of reports which the
department would receive under the three reports required by the
proposed rules would be more reports than the department could
effectively review and/or audit especially in light of its other
duties under the Act and its budgetary constraints. (4) The
statute only reguires an annual report and the additional
information reguired in the annual report is more reasonable if
required in the light of not having the other two reports. (5)
The consumer who needs protection is protected by the annual re-
port. (6) The certificate holder still must maintain records
and the department still has the right to perform on site
examinations per 47-14-3(i)(1) and (2).

Section 5 - Initial Examinations

Ruie 5.3
Comments: I sincerely appreciate there being proposed in
this rule the terms "...., 1f the examination is prompted by

cause,..." nonetheless charging for the first examination is




contrary to the statute wherein 47-14-3(1)(3) states "The
certificate holder shall pay for the cost of any examination
which is not (underlining added) the first one in the calendar
1"

YEAT, v evs

Reasoning: (1) The purpose of rules is to by inter-~

pretation implement a statute, but not change it, and surely not

be in contravention of it.
r

Section 7 - Trust Accounts

Rule 7.1
Comment: When this rule says "All funds...." it is
confusing because really what is meant is a minimum of 90% of the

funds because the funeral hcome can keep 10%.

Reasoning: (1) The statute and the rules provide for up to
a 10% retention. (2) In comparison the statute is not confusing
because it states "Unless otherwise specifically exempt under

this article,....".

Rule 7.3
Comment: This rule should be entirely eliminated.

Reasoning: (1) Trustees are not required te make annual

reports to the department.... certificate holders must. (2) The
regquirement of disclosing the fees charged by the Trustee is
dupiicative of the reguirement in 3.2.3 that the annual report
"include an accounting for each trust fund, describing all
payments to and disbursements from the fund."” Trustees' fees

would be a disbursement from the fund.




Section 8 - Provision of Goods and Services Under Preneed Funeral
Contract at Death of Contract Beneficiary

Rule 8.2

Comment: This rule should be eliminated.

Reasoning: Please refer to the Comments and Reasoning to

Rules 3.2-3.3.

Section 9 - Contents and Execution of Contracts

Rules 8.1 - 9.868.5

First Comment: We certificate holders do need guidance with

the content of the contract and its execution.
Reasoning: The statute does not give sufficient guidance.

Second Comment: These rules outline an exceeding complex

and very lengthy legal document which is of such complexity and
length it is doubtful that the consuming public will in fact
consume the contract i.e. read and understand it.

Reasoning: Nonetheless, please refer to the Comments and

Reasoning to Rule 1.5.

SECTION 15 - INSURANCE OR ANNUITY FUNDED PRENEED FUNERAL
- CONTRACTS

Rules 15,1 - 15.2 and 15.4 - 15.9

Comments: These rules are good examples o©f appropriate
interpretation for purposes of implementing the Act.

Reagoning: (1)} These rules are consistent with the

legislative intent expressed in 47-14-1 that prepaid funds will
be available for the payment of funeral services so arranged when

so needed and the funds not be dissipated. (2) The statute has




no prohibition against the use of insurance as a funding source
and so the logical conclusion is that insurance is an appropriate
funding source. (3) The WV Insurance Commissioner has aiready
approved the use of some nationally known insurance programs such
as Forethought and the National Selected Morticians (NSM)
insurancefprqgram. (4) These rules provide the consumer
appropriate protection and the necessary information for an
informed cheoice. (5) These rules are in keeping with the
legislative objective of fulfilling a public need, that is
provide for preneed burial contracts and insurance is a
convenient toel to the consumer and one with which many consumers

are knowledgeable and feel confident in utilizing.

Rule 15.3

Comment: This rule eliminates the use of insurance as a
funding source and the use of life insurance assignments as a
funding source for preneed contracts! This rule most definitely
should be eliminated!

Reasoning: (1) This rule is contrary to all the other

provisions in the rules and the statute which provide for
insurance as a funding sourcel!! (2) This rule is contrary to
the long standing practice of consumers using life insurance to
fund preneed contracts. (5) Depending upon the consumer's age,
life insurance can be a much less expensive means of funding a
preneed contract. (6) Without insurance as a funding source a
smaller percentage of the consuming public will be able to

benefit from the use of prensed contracts. (7) To eliminate the
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use of insurance by this proposed rule exceeds the scope of the

statute.

Section 16 - Retention of Ten Percent from Preneed Burial
Contract Funds

Rule 16.1.1

Comments: A "Clear and conspicucus disclosure..." is well
and good for the consumer, but a separate acknowledgement is over
deing a good idea.

Reasoning: This proposed rule is adding further to an
already complex and lengthy contract.

Rule 16.1.72

Comment: This rule should be entirely eliminated.

Reasoning: (1) It allows the certificate holder to retain

10% of the "....payments made at the time the contract is
entered” i.e. what is commonly referred to as the up front money.
This is contrary to the statute! 47-14-5(a)(l) provides for the

retention of 10% of "...the total amount agreed to be paid by the

contract buyer....". (2) The funeral homes costs of doing
business with respect to the pre-need funeral contract are
ongoing such as the annual report and so the 10% should be from
the entire contract not just the downpayment.

Rule 16.1.3 - 16.2

Comment: These two rules should be eliminated.
Reasoning: (1) These two rules read together amount to
another report. Please refer to the Comments and Reasoning to

Rules 3.2 - 3.3. (2) The consumer has already been informed of
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the deduction by a clear and conspicuous disclosure which i1if the
proposed 16.11 is not changed will be separately acknowledged by
the buyer. (3} The statute has already stated in 47-14-5(a)}(1)
for what the money may be used by the funeral home and the three
categories are so bread ("....selling expenses, servicing costs,
and general overhead....") that accounting, reporting and
itemizatién dre exercises in over-regulation and futility. (4)
Common sense tells us that one can buy a pre-need contract
decades before it is used and in betwaen those dates the funeral
home is expending a significant amount of money in preparing
annual reports, aside from other servicing costs, and so a fee
not to exceed 10% is by no means excessive without resort to
additional reporting.

Conclusion

I ask you to carefully review this entire written comment,
but especially Rules 2.2 - 2.3; the reporting in Section 3, Rules
8.2, 16.1.3, 16.2 and 15.9 in conjunction with 9.6.6; and Section
15 Insurance or Annuity Funded Pre-Need Funeral Contracts.

Further I ask that you revise the proposed rules after
careful study of these written comments and with an understanding
of the role of funeral directors in serving the consumer.

orwar%>x§£§sjr 3é§$§g;iﬁ37m§i;€§§£§i?g/tﬁg>

cgmﬁéﬁ s.

Very truly yours,

e /“"/(4«@\




James W Bower

Serers e Davls FUNERAL HOME

Robert P Pence
Timmothy R, Hooker

Timmy D Holtz Clarksburg Chapel _ Bar‘f\ett Chape]
Thomas W. Smell 443 Wast Pike Street 202 McGraw Ave.
P.C. Box 2808 Grafton, WV 26354
Clarksburg, WV 26302 304/285-04892
304/624-68344 RECF \ ]
SRRl
September 11, 1987 AGY G
iP5

Mr. Thomas I.. Hindes
Deputy Attorney General
812 Quarrier Street
Charleston, WV 25301

Re: Funeral Pre-Need Rule Interpretation
Dear Mr. Hindes:

In the brief time we have been aware of your interpretation of
the funeral pre-need law, we believe the following areas need
comment;

1. Interpretations are very ANTI-CONSUMER.

2. Nct enough time to study interpretations before
hearing.

3. Interpretations go beyond what the law was
intended to cover.

4. Interpretations very self serving for a few
funeral directors.

5. Pecple making interpretations needed additional
information.

6. Socme areas of importance not covered, i.e.
commingling of funds.

7. 5cme areas are unclear, i.e. will the Attorney
Generals Office be providing a sample contract?

£

&

P 10827

=
b

ik 1433

We would welcome the opportunity to discuss these and other areas

in detail. But, we need additional time to digest these
interpretations.

Sincexely

/

Eobhert P. Pence

RPP/1lr

— A Golden Rule Funeral Home —




Phone (304} 725-7068

The Hlelvin T. Strider Eo., Inc.
@

H.M. Brown--Directors--J.P. Christian, Jr. L — o L ¥ ral Home /
P.0O.BOX 388 CHARLES TOWN, WEST VIRGINIA 25414

- e
September llth, 1387 pintt

Y 6B
AT o2

Mr. Thomas L. Hindes, Esg.
Deputy Attocrney General
Consumer Protection Division
Charleston, West virginia 25303

Dear Mr. Hindes:

The proposed Legislative Rule pertainig to the administration of
Frenesd Surial Contracts.

. I would like the following items to be deleted from this rule.
Items, #2, #3, and #15, '

I feel, that, when a Prensed Coniract 1s initially reported to your
Rgency, once is enough.. STRIKE, 2 and 3. ang 13.

Thank you.
espectfully yours,
sEAn P (Ohidriie s
oseph P, Christian, Jr.
.




FORE
THOUGHT.

September 9, 1987 RECEIVED
SEp 111887

Mr. Thomas L. Hindes ATTY GEN. OFFICE

Director CPD

Dffice 0of the Attorney General
State Capitol ,

Room 26E

Charleston, West Virginia 25305

Dear Mr. Hindes: . o
In response to the "Notice of Public Hearing or Comment Period on
a Proposed Rule" dated August 19, 1987, (a copy is attached) the

following person request time to make comments at the hearing on
September 18, 1587:

John M. Bonafair
The above will alse submit written comments concerning the
propesed rule pertaining te the administration of Preneed Burial
Contracts.
Respectfully yours,

Mot & funk,,

Martha E. Junker
Compliance Counsel

MEJ/cap

Attachment

FORETHOUGHT UFE INSURANCE COMPANY
FORETHOUGHT CENTER
BATESVILLE, INDIANA 47006




STATE OF WEST VIRGINIA

OFFICE OF THE ATTORNEY GENERAL

" CHARLESTON 25305
- -

CHARLES G. BROWN (304) 348.2021 CONSUMER HOT LINE
ATTORNEY GENERAL . {800 368 8808

- August 19, 1987

NOTICE OF PUBLIC HEARING OR COMMENT PERIOD ON A PROPOSED RULE

COMMENT PERIOD

AGENCY: Attorney General

RULE TYPE: Legislative Rule

RULE TITLE: Proposed legislative rule pertaining to the

adminigtration of Qreneed Burial Contracts.

& COMMENT FERIOD ON THE AEBQOVE PROPOSED RULE EAS BEEN SCHEDULED AND

WILL END ON September 18, 1987, AT 5 p.m.. WRITTEN COMMENTS ARE

T0O BE MAILED TO THE FOLLCOWING ADDRESS: 812 Quarrier Street,

Sixth Floor, Charleston, West Virginia 235301

THE ISSUES TO BE HEARD SHaLL BE LIMITED TO THE PROPOSED RULE.,

MO

THOMAS L. HINDES, Directer




STATE OF WEST VIRGINIA

OFFICE OF THE ATTORNEY GENERAL
CHARLESTON 25305

CI:IARI.ES G. BROWN {304) 348-2021 CONSUMER HOT LINE
ATTORNEY GENERAL (BO0C) 268.8808

August 19, 1987

NOTICE OF PUBLIC HEARING OR COMMENT PERIOD ON A PROPOSED RULE

PUBLIC HEARING

AGENCY: Attorney General

RULE TYPE: | Legislative Rule

RULE TITLE: Proposed legislative rule pertaining to the

administratioq"of Preneed Burial Contracts.

2 PURLIC HEARING ON THE ABOVE PROPOSED RULE WILL BE HELD AT 10

a.m. ON September 18, 1987, AT House o©of Delegates Judiciary

Committee Room, 3rd Floor, Main Unit, Room 418, State Capitol,

Charleston, West Virginia 25305
COMMENTS ARE LIMITED TO: ORAL WRITTEN BOTH X

COMMENTS MAY ALSC BE MAILED TO: 812 Quarrier Street, Sixth

Floor, Charlesﬁonzst§t7Vi;ginia 25301

THE DEPARTMENT REQUEST THAT PERSONS WISHING TO MAKE COMMENTS AT
THE HEARING MAKE AN EFFORT TO SUBMIT WRITTEN COMMENTS IN ORDER TO
FACILITATE A REVIEW CF THESE COMMENTS.

THE ISSUES TO BE HEARD SHALL BE LIMITED TO THE PROPOSED RULE.

U

THOMAS L. HINDES, Director




TC: Thomas L. Hindesg, Director
Consumer Protection Division
Office of the Attorney General
812 Quarrier Street
L & 3 Building, 6th Floor
Charleston, wv 25301

FROM: &LlElUGuﬂ :%nfammtk-
751 2z St
Fi s Mﬁ@".-'\suﬁllg A
26155 (304) 455- jgao

¥

!
RE: (1) wWritten Comments to Proposed Legislative Rules
Implementing the WV Preneed Burial Act
(2) Scheduling of oral comments upon the proposed
Rules on September 18, 1987 beginning at 10:00
o'clock A.M.,

DATE: September /1 , 1987

The following are 2ll of my comments with respect to
the proposed rules. However, I want to bring to your attention
that my most significant concerns are: First, with Rules 2.2 -
2.3; Second, the reporting in Section 3, Rules 8.2, 15.9, 16.1.3
and 16.2 in conjunction with 9.6.6; and Third, Section 15
Insurance or Annuity Funded PreNeed Funeral Contracts.

I wish to give an oral comment on September 18, 1987.
Please provide me with notice of when I may address the group and
for how long and an agenda for the hearing.

Section 1 General Provisions

Rule 1.5

Comment:

I believe the effective date of the Rules should not be
until the official forms for preneed contracts per Rule 9.1 and

all reporting forms per 47-14-9 have been promulgated, published




and furnished to the WV Funeral Directors Asscciaticn and/or the

WV Board of Embalmers and Funeral Directors.

Reasoning:

(1) The small businessman (funeral home) cannot afford to
hire competent legal counsel to prepare a preneed burial contract
for their usé during the time frame between the effective date
and when the forms later become available which contract would
comply with Rule 9. (2) Without a standard form there will be
as many different contracts as there are attorneys preparing them
and so there will be no uniformity. (3} Without the uniformity
of a standard form the department will not be able to efficiently
review the coniracts when copies are provided by the funeral
homes to the department pursuant to the reporting reguirements.
(4) Due to the cost of procuring such a contract from an
attorney many funeral homes will not offer preneed burial
contracts until the forms are available thus reducing competition
and reducing the public's abilility to select different goods and
services from different providers.

Section 2 - Definitions

Rules 2.2 and 2.3

First Comment: It appears all possible goods and services

which can be provided to the public by a funeral home or a
cemetery have been specifically mentioned except for "caskets".
Caskets should be included as a "funeral good". If the

department believes that because the statute is silent with




respect to "caskets" and so by stating that caskets are to be
included as a funeral good would be to exceed the scope of the
statute, then the same problem can be clarified by the rules
providing that the nebulous and catch all term of cemetery
"egquipment” does not include (the sale of) "caskets”.

Reasoning: (1) The issue of who should be selling caskets

should be addressed because caskets are such a large dollar item
in the goods purchased by consumers for funerals and burials.

(2) Caskets have traditionally been scld by funeral directors.
(3) Without clarification and as the Rules are presently
proposed cemeteries can begin selling caskets door to door, being
sold by persons much less qualified than licensed funeral
directors, or perscns under their direct supervision. Funeral
Directors must have two vears of college, one year
apprenticeship, one year of mortuary science and pass a state
examination. Therefore, i1if caskets are sold by cemeteries we
have a significant loss of professionalism in service to the
consuming public. (4) The respective roles that funeral homes
and cemeteries play in serving the consumer needs to be preserved
in order to preserve the quality provided by the funeral
director's profession and not have an erosicn of that by those
who have chosen the occupation of selling cemetery lots, etc.
generally in door to door setting. (5) There is a need to
preserve the tradition and sanctity of the funeral.

Second Comment: The Rules do not address, I.E. define what

is meant by "a cemetery when acting only as a cemetery” and how

that phrase relates to "when any person, by the same contract,
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sells....". The probiem/situation which needs to be addressed is
can a cemetery employee sell funeral goods and services or burial
goods and services if he uses two different contracts or if he is
an employee of both a cemetery and a funeral home or if he
through his door to door marketing sells cemetery goods then
brings up the subject of a preneed burial contract with the
consumer and sends back his favorite funeral director the next
eyening or he himself then returns with his preneed contract

)
szles kit the next evening?

Reasoning: (1) To not address this scenaric will allow the

practice to occur. (2) This scenario gives an unfair advantage
in the marketplace to those entities which own both a funeral
home(s} and a cemetery(ies) rather than just a funeral home of
which there are a number of such entities in West Virginia and so
vyou are not regulating a significant portion of the business
being conducted. (3) This scenario can be a means of side
stepping the prohibition against funeral directors soliciting
which includes door to door sales, which sidestep will be
utilized by those less scrupulous in the profession. (4) Many
of the same arguments mentioned under the "First Comment™ apply
here too such as gquality professional service to the public. (5)
The legislative intent with this statute was to bring regulation
about; to bring these types of acts, including this scenario,
into the fold of the PreNeed Burial Act; and to be breoad in its

inclusions and narrow in its exclusions.




Section 3 - Annual Report

Rule 3.1

Comment: Given that the reporting year ends on December 31
giving the funeral home only 30 days to prepare this annual
report is an insufficient amount of time. A reasonable amount of
time would be 60 to 90 days.

Reagoning: (1) The complexity of the annual report. (2)

The volume which will be reported by a significant number of
funeral homes. (3) The report is being compiled at the same
time of year that the funeral home's ¢lerks, record keepers,
bookkeepers and accountants are trying to amass information for
tax returns. (4) To prepare the Annual Report the funeral home
must have a statement(s) from their Trustee, usually a bank's
trust department, which statement(s) will probably not be
available by January 30, let alone available so early in January
that the funeral home can then prepare the balance of the

reguired information.

Rules 3.2 - 3.3 7 -

Comment: Afte;_the word“forf‘in Rule 3.2.1, the last
sentence of Rule 32.2.3, and all of Rules 3.2.5, 3.2.6 and 3.3 are
reporting reguirements which go bevyond the scope of the statute
in requiring certain information in an annual report. This
r;porting information needs to be eliminated. In lieu eof
eliminating this degree of reporting information in the annual

report the department should eliminate from the proposed Rules




the initial report made within ten days of the contract being
executed (Rule 15.9, 16.1.3 and 16.2 in connection with Rule
8.6.6) and the immediately after fulfillment report made within
30 days of the death of the contract beneficiary (Rule 8.2).

Reasoning: (1) These three reports when compared du-

plicate, or rather tripliicate, one another. {(2) The cost of
such repdf%ing is excessive especially to the small businessman.
Indeed, only a dozen funeral homes in the state are capable of
performing the proposed reporting. Small funeral homes would
refrain from doing pre-need contracts and s0 competition would be
lessened. (3) Receiving the wvolume of reports which the
department would receive under the three reports required by the
propesed rules would be more reports than the department could
effectively review and/or audit espsecially in light of its other
duties under the Act and its budgetary constraints. (4) The
statute only regquires an annual report and the additional
information required in the annual report is more reasonable if
required in the light ©of not having the other two reports. (5)
The consumer who needs protection is protected by the annual re-
port. (6) The certificate helder still must maintain records
and the department still has the right to perferm on site
examinations per 47-14-3(1i){(1) and (2).

Section 5 - Initial Examinations

Rule 5.3

Comments: I sincerely appreciate there being proposed in
this rule the terms "...., 1if the examination is prompted by

cause, ..." nonetheless charging for the first examination is




contrary to the statute wherein 47-14-3(1)(3) states "The
certificate holder shall pay for the ¢ost of any examination
which is not {(underlining added) the f£irst one in the calendar

YeAT, vasa

Reasoning: (1) The purpose of rules is t¢ by inter-

pretation implement a statute, but not change it, and surely not

be in contravention of it.

Section 7 = Trust Accounts

L
Rule 7.1

Comment: When this rule says "All funds...." it is
confusing because really what is meant is a minimum of 90% of the
funds because the funeral home can keep 10%.

Reasoning: (1) The stgtute and the rules provide for up to

a 10% retention. (2) 1In comparison the statute is not confusing
because 1%t states "Unless otherwise specifically exempt under

this article,....".

Rule 7.3
Comment: This rule should be entirely eliminated.

Reasoning: (1) Trustees are not required to make annual

reports to the department.... certificate holders must. (2) The
reguirement of disclosing the fees charged by the Trustee is
duplicative of the reguirement in 3.2.3 that the annual report
"include an accounting for each trust fund, describing ail
payments to and disbursements from the fund." Trustees' fees

would be a disbursement from the fund.




Section 8 - Provision of Goods and Servicegs Under Preneed Funeral
"~ Contract at Death of Contract Beneficiary

Rule 8.2

Comment: This rule should be eliminated.

Reasoning: Please refer to the Comments and Reasoning to

Rules 3.2~3.3.

Section 9 - Contents and Execution of Contracts

Rules 8.1 - 9?§1§

. .
First Comment: We certificate holders do need guidance with

the content of the contract and its execution.

Reasoning: The statute does not give sufficient guidance.

Second Comment: These rules cutline an exceeding complex

and very lengthy legal document which is of such complexity and
length it is doubtful that the consuming public will in fact
consume the contract i1.e. read and understand it.

Reasoning: Nonetheless, please refer to the Comments and

Reasoning to Rule 1.5.

SECTION 15 - INSURANCE OR ANNUITY FUNDED PRENEED FUNERAL
CONTRACTS

Rules 15.1 - 15.2 and 15.4 - 15.9

Comments: These rules are good examples of appropriate
interpretation for purposes of implementing the Act.

Reasoning: (1) These rules are consistent with the

legislative intent expressed in 47-14-1 that prepaid funds will
be available for the payment of funeral services so arranged when

so needed and the funds not be dissipated. (2) The statute has




no prohibition against the use of insurance as a funding source
and so the logical conclusion is that insurance is an appropriate
funding source. (3) The WV Insurance Commissioner has a}ready
approved the use of some nationally known insurance programs Such
as Forethought and the National Selected Morticians (NSM)
insurance program. (4) These rules provide the consumer
appropriate protection and the necessary information for an
informed choice. (5) These rules are ;n keeping with the
legislative objective of fulfilling a public need, that is
provide for preneed burial contracts a;d insurance is a
convenient tool to the consumer and one with which many consumers

are knowledgeable and feel confident in utilizing.

Rule 15.3 T

Comment: This rule eliminates the use of insurance as a
funding source and the use of life insurance assignments as a
funding source for preneed contracts! This rule most definitely
should be eliminated!

Reasoning: (1) This rule is contrary to all the other

provisions in the rules and the statute which provide for
insurance as a funding source!! (2) This rule is contrary to
the long standing practice of consumers using life insurance to
fund preneed contracts. (5) Depending upon the consumer's age,
life insurance can be a much less expensive means of funding a
preneed contract. (6) Without insurance as a funding source a
smaller percentage of the consuming public will be able to

benefit from the use of preneed contracts. (7) To eliminate the
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use of insurance by this propeossed rule exceeds the scope of the

. statute.

Section 16 -~ Retention of Ten Percent from Preneed Bﬁrial
Contract Funds

L3

Rule 16.1.1

Comments: A "Clear and conspicuous disclosure..."” is well
and good for the consumer, but a separate acknowledgement is over

going a good idea.

Reasoning: This proposed rule 1s adding further to an

already complex and lengthy contract.

Rule 16.1.2

Comment: This rule should be entirely eliminated.
Reasoning: (1) It allows the certificate holder to retain
. 10% of the "....payments made at the time the contract is

entered” i.e. what 1s commonly referred to as the up front money.
This is contrary to the statute! 47~14-5(a)(l) provides for the

retention of 10% of "...the total amount agreed to be paid by the

contract buver....". {(2) The funeral homes costs ©of doing
business with respect to the pre-need funeral contract are
ongoing such as the annual report and so the 10% should be from
the entire contract neot just the downpayment,.

Rule 16.1.3 - 16.2

Comment: These two rules should be eliminated.

Reasoning: (1) These twe rules read together amount to

another report. Please refer to the Comments and Reasoning to

Rules 3.2 - 3.3. (2) The consumer has already been informed of
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the deduction by a clear and conspicuous discleosure which if the
proposed 16.11 is not changed will be separately acknowledged by
the buver. (2) The statute has already stated in 47-14-é(a)(1)
for what the money may be used by the funeral home and the three
categories are so broad ("....selling expenses, servicing costs,
and gene;al_overhead....“) that accounting, reporting and
itemizatién ére exercises in over-regulatioh and futility. (4)
Common sense tells us that one can buy a pre-need contract
decades before it is used and in between those dates the funeral
home is expending a significant amount of money in preparing
annual reports, aside from other servicing costs, and so a fee
not to exceed 10% is by no means excessive without resort to
additional reporting.

Conclusion

I ask you to carefully review this entire written comment,
but especially Rules 2.2 - 2.3; the reporting in Section 3, Rules
8.2, 16.1.3, 16.2 and 15.9 in conjunction with 9.6.6; and Section
15 Insurance or Annuilty Funded Pre-Need Funeral Ceontracts.

Further I ask that you revise the proposed rules after
careful study of these written comments and with an understanding
of the role of funeral directors in serving the consumer.

Finally, I look forward to your contacting me regarding the

September 18, 1987 oral comments.

Very truly yours,

g) 12




LANTZ, PALMER, TEBAY & REED

ATTORNEYS AT LAW QECF? :v,:n
SUITE 753, PROFESSICNAL CFFICES T
[
GRAND CENTRAL MALL e T .
LAN TS MAILING ADBRESS
GEORGE E. Tz VIENNA, WEST VIRGIRIA 26105 POST OFEICE BOX 251
Ll iy £ YT PARKERSBURG, WV 26102
ROBERT K. TEBAY, [ SR F .
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September 15, 1987

Mr. Thomas L. Hindes

Consumer Protection Divisicn
Office cf the Attorney General
812 Quarrier Street

L & S Building, %th Floor
Charleston, West Virginia 25301

Re: Written comments to proposed
legislative Rules implementing
the WV Preneed Burial Act

Dear Mr. Hindes:

Enclosed herewith please find written objections which
I submit on behalf of my client, Carr X. Leavitt, with
respect to the above-described matter..

These are the same written objections which we reviewed
in our meeting on September 14, 1987 and which I ask that
you review prior to drafting the final proposed Rules.

I sincerely appreciated your time and your cooperation
on September 14, 1%87.

Very kruly yours,

David G. Palmer

DGP: jeas

Enclosure - Written objections




TO: Thomas L. Hindes, Director
Consumer Protection Divigion
Office of the Attorney General
812 Quarrier Street
L & S Building, 6th Floor
Charleston, WV 25301 _

FROM: Carr K. Leavitt
Leavitt Funeral Home, Inc.
403 Seventh Street
Parkersburg, WV 26102 (304) 422-6459

RE: (1) Written Comments to Proposed Legislative Rules
Implementing the WV Preneed Burial aAct
{2) Scheduling of coral comments upon the proposed
Rules on September 18, 1987 beginning a2t 10:C0
o'cleck A.M.

DATE: September 15, 1987

The following are all of my comments with respect to
the proposed rules. However, I want to bring to your attention
that my most significant concerns are: First, with Rules 2.2 -
2.3; Second, the reporting in Section 3, Rules 8.2, 15.9, 16.1.3
and 16.2 in conjunction with 9.6.6; and Third, Section 15
Insurance or Annuity Funded PreNeed Funeral Contracts.

I wish to give an orasl comment on September 18, 1987.
Please provide me with notice ¢f when I may address the group and
for how long and an agenda for the hearing.

Section 1 General Provisions

Rule 1.5

Comment:

I believe the effective date of the Rules should not be
until the cfficial forms for preneed contracts per Rule 9.1 and

all reporting forms per 47-14-9 have been promulgated, published




and furnished to the WV Funeral Directors Association and/or the

WV Board of Embalmers and Funerzl Directors.

Reasoning:

(1) The small businessman (funeral home) cannot afford to
hire competent legal counsel to prepafe a preneed burial contract
for their use during the time frame between the effective date
énd when the forms later become available which contract would
comply with Rule 9. (2) Without a standard form there will be
aé many different contracts as there are attorneys preparing them
and so there will be no uniformity. (3) Without the uniformity
of a standard form the department will not be able to efficiently
review the contracts when copies are provided by the funeral
hecmes to the department pursuant te the reporting reguirements.
(4) Due fto the cost of procuring such a contract from an
attorney many funeral homes will nct cffer preneed burial
contracts until the forms are available thus reducing competition
and reducing the public's ability to select different goods and
services from different providers.

Section 2 - Definitions

Rules 2.2 and 2.3

Firgt Comment: It appears all possible goods and services

which can be provided to the public by a funeral home or a
cemetery have been specifically mentioned except for "caskets".
Caskets should be included as a "funeral good". If the

department believes that because the statute is silent with




respect to "caskets" and so by stating that caskets are to be

inciuded as a funeral good would be to exceed the scope of the
statute, then the same problem can be clarified by the rules
providing that the nebulous and catch all term of cemetery
"equipment"” does not include {the sale of) "caskets”.

Reasoning: (1) The issue of who should berselling caskets

should be addressed because caskets are such a large dollar item
in the goods purchased by consumers for funerals and burials.

(2) Caskets have traditionally been so0ld by funeral directors.
(32) Without clarification and as the Rules are presently
proposed cemeteries can begin selling caskets door to door, being
gcld by persons much less gqualified than licensed funeral
directors, or persons under their direct supervision. Funeral
Directors must have twoc vears of college, one yvear
apprenticeship, one year of mortuary science and pass a state
examination. Therefore, if caskets are sold by cemeteries we
have a significant loss of professionalism in service to the
consuming public. (4) The respective roles that funeral homes
and cemeteries play in serving the consumer needs to be preserved
in order to preserve the guality provided by the funeral
director's profession and not have an erosion cof that by those
who have chosen the occupation of selling cemetery lots, etc.
generally in door to door setting. (5) There is a need to
preserve the tradition and sanctity of the funeral.

Second Comment: The Rules do not address, I.E. define what

is meant by "a cemetery when acting only as a cemetery" and how

that phrase relates to "when any person, by the same contract,




sells....". The problem/situation which needs to be addressed is
can a cemetery employee sell funeral goods and services or burial
goods and services if he uses two different contracts or if he is
an emplovee of both a cemetery and a funeral home or if he
through his door to door marketing sells cemetery goods then
brings up the subject of a preneed burial contract with the
consumer-and gends back his favorite funeral director the next
evening or he himself then returns with his preneed contract
sales kit the néxt evening?

Reasoning: (1) To not address this scenario will allow the

practice to occur. (2) This scenario gives an unfair advantage
in the marketplace to those entities which own both a funeral
home(s) and a cemetery{ies) rather than just a funeral home of
which there are a number of such entities in West Virginia and so
vou are not regulating a significant portion of the business
being concducted. (3) This scenario can be a means of side
sfepping the prohibition against funeral directors soliciting
which includes door *to door sales, which sidestep will be
utilized by those less scrupulcous in the profession. (4) Many
of the same arguments mentioned under the "First Comment” apply
here too such as quality prcfessiconal service to the public. (5)
The legislative intent with this statute was to bring regulation
about; to bring these types of acts, including this scenario,
into the fold of the PreNeed Burial Act; and to be broad in its

inclusions and narrow in its exclusions.




Section 3 - Annual Report

Rule 3.1

Comment: Given that the reporting year ends on December 31
giving the funeral home only 30 days to prepare this annual
report is an insufficient amcocunt ¢f time. A reasonable amount of
time would be 60 to S0 days.

Reasoning: {l) The complexity cf the annual report. (2)

The wvelume which will be reported by a significant number of
funeral homes. (3) The report is being compiled at the same
time of year that the funeral home's clerks, record Xeepers,
bookkeepers and accountants are trying to amass information for
tax returns. (4) To prepare the Annual Report the funeral home
must have a statement(s) from their Trustee, usually a bank's
trust department, which statement(s) will probably not be
available by January 30, let alone available so early in January
that the funeral home can then prepare the balance of the

reguired information.

Rules 3.2 - 3.3

Comment: After the word "or" in Rule 3.2.1, the last
sentence of Rule 3.2.3, and all of Rules 2.2.5, 3.2.6 and 3.3 are
reporting requirements which go beyond the scope of the statute
én requiring certain information in an annual report. This
reporting information needs to be eliminated. In lieu of
eliminating this degree of reporting information in the annual

report the department should eliminate from the proposed Rules




the initial report made within ten days of the contract being

executed {(Rule 15.9, 16.1.3 and 16.2 in connection with Rule
9.6.6) and the immediately after fulfilliment report made within
30 days of the death of the contract beneficiary (Rule 8.2).

Reasoning: (1) These three reports when compared du-

plicate, or rather triplicate, one ancther. (2Z) The cost of
such reporting is excessive especially'tc the small businessman.
Indeed, only a dozen funeral homes in the state are capable of
performing the proposed reporting. Small funeral homes would
refrain from doing pre-need contracts and so competition would be
lessened. (3} Receiving the volume of reports which the
department would receive under the three reports required by the
proposed rules would be more reports than the department could
effectively review and/or audit especially in 1light of its other
duties under the Act and its budgetary constraints. (4) The
statute only reguires an annual report and the additional
information reguired in the annual report is more reascnable if
reguired in the light of not having the other two reports. (5)
The consumer who needs protection is protected by the annual re-
pert. (6} The certificate holder still must maintain records
and the department still has the right to perform on site
examinations per 47-14-3(i)(1) and (2).

Section 5 - Initial Examinations

Rule 5.3
Commentg: I sincerely appreciate there being proposed in
this rule the terms "...., if the examination is prompted by

cause, ..." ncnetheless charging for the first examination is




contrary to the statute wherein 47-14-3(1)(3) states "The
certificate holder shall pay for the cost of any examination

which is not (underlining added) the first one in the calendar

L1}

VEAT, ¢ o v »

Reasoning: (1) The purpose of rules is to by inter-

pretation implement a statute, but not change it, and surely not

be in contravention of it.

Section 7 - Trust Accounts

Rule 7.1

Comment: When this rule says "All funds...." it is
confusing because really what is meant is a minimum of S0% of the
funds because the funeral home can keep 10%.

Reasoning: (1) The statute and the rules provide for up to

a 10% retention. (2) In comparison the statute is not confusing
becauge it states "Unless otherwise specifically exempt under

”

this article,....".

Rule 7.3
Comment: This rule should be entirely eliminated.

Reasoning: (1) Trustees are not required to make annual

reports to the department.... certificate holders must. (2) The
requirement of disclosing the fees charged by the Trustee is
duplicative ©f the reguirement in 3.2.3 that the annual report
"include an accounting for each trust fund, describing all
payments to and disbursements from the fund."” Trustees' fees

would be a disbursement from the fund.




Section 8 - Provision of Goods and Services Under Preneed Funeral

Contract at Death of Contract Beneficiary

Rule 8.2 - ‘ o
Comment: This rule should be eliminated.

Reasoning: Please refer to the Comments and Reasconing to

Rules 3.2-3.3.

Section 9 - Contents and Execution of Contracts

¥
Rules 8.1 - 9.6.5

First Comment: We certificate holders do need guidance with

the content of the contract and its execution.

Reasoning: The statute does not give sufficient guidance.

Second Comment: These rules outline an exceeding complex

and very lengthy legal document which is of such complexity and
length it is doubtful that the consuming public will in fact
consume the contract i.e. read and understand it.

Reasoning: Nonetheless, please refer to the Comments and

Reasoning to Rule 1.5.

SECTICN 15 - INSURANCE OR ANNUITY FUNDED PRENEED FUNERAL
CONTRACTS

Rules 15.1 - 15.2 and 15.4 - 15.9

Comments: These rules are gocd examples of appropriate
interpretation for purposes of implementing the Act.

Reasoning: (1) These rules are consistent with the

legislative intent expressed in 47-14-1 that prepaid funds will
be available for the payment of funeral services so arranged when

s0o needed and the funds not be dissipated. (2) The statute has



no prohibition against the use of insurance as a funding source
and so the logical geonclusion is that insurance is an appropriate
funding source. (3) The WV Insurance Commissioner has already
approved the use of some nationally known insurance programs such
as Forethought and the National Selected Morticians (NSM)
insurance program. (4) These rules provide the consumer
appropriate protecticon and the necessary information for an
informed choice. (5) These rules are in keeping with the
legislative objective of fulfilling a public need, that is
provide for preneed burial contracts and insurance is a
convenient tool to the consumer and one with which many consumers

are knowledgeable and feel confident in utilizing.

Rule 15.3

Comment: This rule eliminates the use of insurance as a
funding socurce and the use of life insurance assignments as a
funding source for preneed contracts! This rule most definitely

should be eliminated!

Reasoning: (1) This rule is contrary to all the other

provisions in the rules and the statute which provide for
insurance as a funding scurcel!! (2) This rule is contrary to
the long standing practice ¢f consumers usling life insurance to
fund preneed contracts. (5) Depending upon the consumer's age,
life insurance can be a much less expensive means of funding a |
preneed contract. (6) Without insurance as a funding source a
smaller percentage of the consuming public will be able to

benefit from the use of preneed contracts. (7) To eliminate the
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use of insurance by this proposed rule exceeds the scope of the

statute.

Section 16 - Retention of Ten Percent f£from Preneed Burial
Contract Funds

Rule 16.1.1

Commenté;r A "Clear and conspicugus disclosure..." is well

and good for the consumer, but a separate acknowledgement is over
doing a good idea.

Reasconing: This proposed rule is adding further to an

already complex and lengthy contract.

Rule 16.1.2

Comment: This rule should be entirely eliminated.

Reasoning: {l) It allows the certificate holder to retain

10% of the "....payments made at the time the contract is
entered" i.e. what is commonly referred ft¢ as the up front money.
This is contrary to the statute! 47-14-5(a){l} provides for the

retention of 10% of "...the total amount agreed to be paid by the

contract buver....". {2) The funeral homes cosgsts of deing
business with respect to the pre-need funeral contract are
ongoing such as the annual report and so the 10% should be from
the entire contract not just the downpayment.

Rule 16.1.3 - 16.2

Comment: These two rules should be eliminated.

Reasoning: (1) These two rules read together amount to

anocther report. Please refer to the Comments and Reasoning to

Rules 3.2 - 3.3. (2} The consumer has already been informed of




11

the deduction by a c¢lear and conspicuocus disclosure which if the
proposed 16.11 is not changed will be separately acknowledged by
the buyer. (3) The statute has already stated in 47—14;5(a)(l)
for what the money may be used by the funeral home and the three
categories are so brcad ("....selling expenses, servicing costs,
and general overhead....") that accounting, reporting and
itemization are exercises in over-regulation and futiiity. (4)
Common sense tells us that one can buy a pre-need contract
decades before it is used and in btetween those dates the funeral
home is expending a significant amcunt of money in preparing
annual reporis, aside from other servicing costs, and so a fee
not to exceed 10% is by no means excessive without resort to
additional reporting.

Conclusicn

I ask you to carefully review this entire written comment,
but especially Rules 2.2 - 2.3; the reporting in Section 3, Rules
8.2, 16.1.3, 16.2 and 15.9 in conjunction with %5.6.6; and Section
15 Insurance or Annuity Funded Pre~Need Funeral Contracts.

Further I ask that you revise the proposed rules after
careful study of these written comments and with an understanding
of the role of funeral directors in serving the consumer.

Finally, I look forward to your contacting me regarding the

September 18, 1987 oral comments.

Very traly vours,

o A

arr K. Leavitt by
David G. Palmer, Attocrney
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Comments on Proposed lLegislative Rule Pertaining

SvE TLW

to the Administration of Preneed Burial Contracts
on behalf of Laymen National Life Insurance Company

Dear Sir:

We
Indiana,

and is licensed in the State of West Virginia.
insurance that would cover TFuneral goods

&re

submitting to
Life 1Insurance Company whose home office
these comments on the proposed rule.

you on behalf

and

of Laymen Hational
is in Indianapolis,

Laymen National

is in the business of writing life insurance and annuity policies
It does write

services.

Its

interest in these. rules relates primarily to the writing of

such policies

in

accerdance with the

law of West Virginia.

Its primary interest is in having a workable system of handling

which provides security to the consumer.

such peolicies and allows it tec write such peolicies in a manner

Laymen National propeses to have a bank or trust company

be the beneficiary of any policy of

insurance it issues.

It

would do so under a written trust agreement which would reguire
that the funds be disbursed con behalf of the contract beneficiary

and West Virginia Code Sections
of this goal,
proposed

to’

rule

Laymen

7.2, This rule prohibits

47-14-1 et seq.
National only has comments with respect
trustee

a

In pursuit

from

investing or applying trust funds for the purchase of a contract

of

insurance whether

the trustee is

a financial

institution
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or not. We believe that it would be in the public interest
to allow a bank or trust company to purchase policies of
insurance under a trust agreement where a bank or trust company
is to be the beneficiary of the policy under the written trust
agreement. The initial reascn for this would be to allow the
bank or trust ccompany to open an account for the contract
beneficiary at the time a policy o¢f insurance is purchased.
Secondly, Laymen Naticnal believes +that allowing banks and
trust companies acting in such a capacity is in the consumer's
interest. The bkank or trust company provides a responsible
perscn tco receive the funds for the policy purchase and feollow
up to see -that the policy i1is actually written. We believe
that such a procedure will provide the best possible protection
to the consumer because it places in the bank or trust company
the responsibility of purchasing the policy of insurance and
upon death seeing that the policy proceeds are used in accordance
with the provisions of the law. In addition, we believe that
the statute itself in no way implies that banks and trust
companies as trustees cannot purchase such policies. In fact,
Secticn 45-14-5{3)({ii) provides that the bank or trust company

. may proceed in accordance with the written trust agreement.
Therefore, i1f the written trust agreement authorizes such trustee
tc purchase a pclicy of insurance, the statute seems to allow
it to do so. Under these clrcumstances, <there would appear
to be a lack of authority for section 7.2 teo apply to banks
and trust companies when they are acting as trustees.

With all of this in mind, we would propose that Section
7.2 be revised to read:

"7.2 Other than as provided in this section, no
trustee or board of +trustees may invest or apply trust
funds <for the purchase of ingurance on the contract

- beneficiary's 1ife. In those cases where a +trustee 1iIs
a bank or trust company under a written trust agreement
which provides that the trustee will hold the proceeds
of any policy of insurance or other funds for the payment
of " Funeral gocds and services on behalf of the contract
beneficiary in accerdance with West Virginia Code Sections
47-14-1 et seqg, such trustee may cause the policy of
insurance tc be written with funds provided to it by the
contract seller or contract buyer beneficiary.

Earen M. Love of cur cffice will be present at the hearing
and will be delivering these written comments. She will be
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available to answer any gquestions you may have with respect
to these comments.

Very truly vyours,

AHL/clb :
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September 18, 1987

Mr. Thomas L. BRines, Director
Office of the Attornay General
State of West Virginia

Stale Gapitol

Room 26-E

Charleston, West Virvginia 25305

RE: Comments of Legacy One, Inc., a West Virginia
Corporaticon, on the proposad legislative rule
pertaining to the administration of preneed
burial contract

Dear Mr., Hines:

The following written comments are presented to the Attorney General
pursuant to a notice of public hearing or comment period on a proposed rule which
is dated Avgust 19, 1987 and issued by your office, Please accept the following
comments and questions.

Section 4£7-14-1 et seq. of the West Virginia Code, as it regulates preneed
funeral industry, is in itself one of the most omercus and overburdening
regulatory schemes that exists in the United States. The regulation of the
preneed burial industry as set forth in Section 47-14-1, et seq. of the West
Virginia Code, effectively denies to both sellers and purchasers the economic
benefits of prearrangement and prepurchase and the use of time tested and proven
investment and marketing programs, both of which would benefit the economic growth
of the industry and the consumers who participate in that growth.

With that in mind, a review of the proposed regulations as authorized by the
statute, have gone even further and are successful in completely and totally
denying access or marketably of any preneed funeral sales program. It is clear
that nongovernmental persons and entities with persenal bias and personal
interest, including the West Virginia Funeral Directors' Association, have
provided input and documentation upon which these rules and regulations were
provided, The Attorney General, while fully aware of litigation on this very
issue which is currently before the United States District Court for the Southern
District of West Virginia in Charleston, did not ssek to receive the views from
the litigants themselves and the parties involwved in that litigation sc¢ as to
formulate protective yet reasonable rules and regulations for the administration
of the preneed burial funds.

Also admitted in:  Florida s Naw Yors # Chiot
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i, What, if any, nongovernmental persons or sntities provided input or
documentation which was relied upon in the promulgation of these proposed
legislative rules? If input or documentation was accepted from any individuals or
entities, was it solicited or unsolicited; and did the Attorney General attempt to
gsolicit alternative points of view?

2. Wnat is the statutory authority upon which the Attorney General is
relying with regard to the regulation of contracts which are funded by insurance
programs. Section 17.2 and Section 13.1, et seq. of the regulations deal with the
regulation of insurance funding programs, which said insurance funding programs
have been previously approved by the Department of Insurance, West Virginia Code,
Section 47~14-2 explicitly provides that insurance contracts are outside the scope
of the West Virginia premeed legislation as contzined in Section 47-14-1, et segq.,
and it is clear that regulation of insurance is beyond the scope of Chapter 46(a)
of the Code. Expansion of the regulation of Section 15.1 of the proposed rules is
clearly a regulation of the form, manner and possible uses of insurance contracts
without any statutory authority whatsoever,

In addition, the Insurance Commissioner has already approved numerous
marketing programs and insurance products in the State of West Virginia which have
been used to fund preneed sales., Part of the regulatory scope of these approvals
is the establishment of a default fund to insure that insurance funds are
available if any company is unable to honor its insurance contracts. Annual and
quarterly financial reporting is also required to assure the solvency of each
company licensed to sell and underwrite insurance products in the State,

Any additional regulation is not only clearly outside the scope of Chapter
47-14 and also Chapter 46{a), but will impose dual regulatory systems on insurance
contracts already existing in the State of West Virginia, potentially driving
companies away from underwriting these types of policiss in the State.

If additional regulation of insurance companies is to occur, it should not
under the ambit of the Attorney General's Qffice, which obviously does not have
the necessary expertise. The Insurance Commissioner should be given this
responsibility. The Insurance Commissioner should be left to do his job and
exercise his responsibilities in the regulation and approval of insurance
products,

3. If an iasurance company has already qualified a particular product as a
single premium life insurance contract or some other form of insurance or annuity
contract or death or burial insurance, will the regulations as promulgated impose
additional regulations applying all the terms and conditions of 47-14~1, et seq.
The rules and regulations would appear tec impose the dual regulations but it is
not clear.
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4. How does the Attorney General reconcile Section 7.2 and Section 15.1
where it appears that Trust Funds may not be used to purchase contracts of
insurance on the contract beneficiary's life, while at the same time under Section
15.1, et seq., providing a mechanism to de just that. Clearly & question that is
outstanding is are payments made by purchasers for contracts of more than one
payment to be domsidered funds subject to the trusting provisions of Section
47~14~1, et seq. of the West Virginia Code or are they exempt as being insurance
premicms?

5. It is apparent that Section 9.1.6(i) and Section 7.2 are in conflict as
they preclude all insurance funding which has begen previously excluded under
Section 47-14-2,

6. The ten {10) day filing requirement in Sectionm 9.6.6 is totally
unreasonable and does not give sufficient time for normal operating conditions
which would require up to thirty (30) days, particularly if insurance contract
funding is allowed and is used, which would require more than thirty (30) days to
assimilate and deliver the documentation requested in addition to providing and
preocessing an acceptance/rejection period. Even 47-14-1, et seq. does not
contemplate that rapid of a filing schedule in light of its provisions which
permit provisions which permit thirty (30) days before the necessity of depositing
funds in Trust Accounts,

7. Section 10.1 which provides one hundred eighty (180) days default time
plus an additional ten (10) days prior to the effectiveness of the default, is far
in excess of any colliection or default programs in any industry, much less the
preneed funeral industry. The six (6) months of time subjects the contract
provider or seller to significant exposure because of the ambiguities contained in
these sections which discuss the obligations on death (See Section 10.! and 8.1).
A persen could die within the one hundred eighty (180) day period. The contract
seller would not have been able to cancel the contract for failure to pay and the
contract seller or provider could be obligated to make and deliver the funeral
when there are no funds available to pay for it and no potential person from whom
to collect. While it is apparent that this is not the intent of the regulations,
that untoward outcome is entirely possible.

8. Section 10.2 deals with additional funding. This section raises a vary
Teal question in that it permits the heirs or personal representatives of a
contract beneficiary to pay the remaining balance on the contract beneficiary's
death and to require the delivery of the services. Questions raised are to whom
are the funds to be paid - the Trustee or the contract provider? Also what amount
would they have to pay - the necessary amount to pay for the goods at the current
retail price or the actusgl balance remaining on the contract? It is obvious that
one or both parties could be seriously injured from a financial standpoint without
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a correlation between the Section 10.1, 8.1 and Section 10.2. The provisions of
Section 10.2 may also contradict those sections which allow the provider to charge
a price in excess of the contract price {See Section 8.1).

9. Paragraph 13.3 appears to raise a very significant question of
constitutionally by the taking or property interest vested in a contract selier
prior to any formal hearing by the Attorumey General. This portion of the rule
circumvents even the basic judicial prerequisites of protection of property rights
and personal freedoms as set down in the Wes:t Virginia Code for any extra judicial
or expedited and extraordinary relief. The fact that a person is entitled to an
expedited hearing does not necessarily entitle that person to continue his work,
does not grant him coverage or access to the Court system or a hearing procedure
within a definite timé frame so as to protect themselves.

10. Paragraph 14.2 under the regulations relates specifically to insolvenecy.
In light of the fact that there are significant penalties to a provider or seller
for the failuvre to perform certain requirements, the marked lack of specificity in
the definitions contained in 14.2 and in other sections, is of great concern.
There is no clear indication of what current trust sbligations might be and total
current assets might be.

The lack of specificity throughout this document is fearful and appalling.
Definition of terms could be critical. What does one do when, pursuant to Section
8.1 and Section 10.1, the current cbligation under a contract not subject to
cancellation has not been fully paid yet the provider is required to perform. As
you can see, ultimate dilemma exists,

11. Bection 15.1 again raises serious problems. What if a buyer
independently purchases an insurance contract as a private funding mechanism and
does not assign it to the provider. Do the provisions of 47-14-1 2t., seq. apply?
As long as assignment is revocable, why even impose a prohibition on assignments?
What consumer interest does it serve?  This may again subject the seller to some
sort of contractual cbligation under 10.1, 8.1 and 14.2.

12, Paragraph 15.3 again is significantly indefinite. Under these
provisions who are the proceeds of the insurance contract to be paid to - the
Trustee or the provider? If the assignment is recovable and the contract is
subject to cancellation by either party, what is the reason for this type of
regulation? This section is further duplicative and probably illegal in light of
Chapter 33 of the West Virginia Code,
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13. Section 15.1, et seq. of the regulations are totally inappropriate in
light of Chapter 33 of the West Virginia Code. There are numerous pitfalls and
numerous questions left unanswered; for example, does this section apply only if
monies are paid to parties other than premiums forwarded to the insurance company
or are the premiums also considered Trust Fund monies?

Why include insurance contract funded arrangements in your regulations when
the reserve requirements and procedural protections are already imposed by the
insurance contract and by the terms of the insurance regulation and law., (See
specifically Chapter 33 of the West Virginia Code). There is no need for Trusting
or reportlng because of the much more efficient alternative regulatory scheme
already in place. These new regulations ¢ft times appear to be at odds with the
insurance regulations and thereby raise significant conflict of authority
gquestions,

If in Section 15.3, the proceeds cannot be paid te a provider or assign,
where will this money go upon the death of the purchaser? Will it be diverted to
a twenty-four (24) hour Trust or to the Estate's Executor who can then use the
money for other purposes other than a preneasd fumeral contract against the wishes
of the deceased and perhaps, in addition, subject the money to a lengthy probate
problem; and if all this does occur, will the provider be relieved of any
contractual obligations if he is has not currently paid?

A separate problem exists im the Attorney General's desire to have a full
informed consumer by requiring that the costs of term insurance is compared to the
insurance contract offered, It is somewhat ludicrous to assume that any one would
want to fund a death contract with term insurance because the rea! desire is to
have the money available on the date of death to provide the funeral services.
Obviously, single premium whole life insurance policies or short payment term
whole life policies are the most reasonable alternative. Term insurance could
expire before the time and need, thereby abrogating the whole prefunding
intentions of the consumer and the consumer protection orientation of the statute.

If regulation prohibits beneficiary status and assxgnment to providers, then
how can providers legally accept policies from other parties which are not related
to the providers or seller? The Attorney General apparently again is aiming his
regulation only at the funeral industry. He doesn't care what goes on outside it.

Paragraph 15.8 is totally incongruous with the theories and protections to be
granted to underwriters of life insurance policies as the same relate to suicides
and other items. All whole life policies have two- year contestability clauses
specifically as they relate to suicides and other similar causes of death. This
section would appear to revoke existing sections of the insurance law as
established in Chapter 33 of the West Virginia Code and the regulations
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promulgated by the Insurance commissioner. Attorney General appears to be
imposing upon the insurance industry something that has never in the past been
considered appropriate.

Given the explicit stestutory intent to require the trusting of funds on
preneed sales of goods and services in order to protect the consumers, what is the
rational for exempting services to be provided or cffered by a cemetery or in the
sale of cemetery lots, land, interests therein, services incidential thereto or
the sale of markers, memorials, monuments, equipment, crypts, urns, burial vaults,
or vaults to be constructed in mausoleums or columbariums when those funds may
very well be exposed to the same dangers of being diverted or misappropriated
before the time of providing the goods and services.

With these comments before the Commission, we sincerely would hope that the
Attorney General's Office of the State of West Virginia rewrites and deletes many
of the illegal and inappropriate sections set forth in these proposed regulations
and further invites input in the preparation of those new regulations from a
number of entities who have a broader and differing view from those who have
obviously participated in the preparation of these regulatioas. The regulations
as written are fraught with inconsistency, lack of specificity and punitive
consequance and will, I am sure, gemerate g significant amount of litigation for
purposes of definition and also to challenge obviously inappropriate portions
thereof.

Very truly yours,
~

Legacy One
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SHh A, HurfKidon
rman, Sheatsley & Hutchison, L.C.

43 Prince Street

P.0. Drawer AU

Beckley, West Virginia 25802-2843




INCORPOURATED

West Vz'rgz'nia Funeral Directors Association

OFFICE OF THE PRESIDENT

September 17, 1987

Mr. Thamas L, Hindes, Director
Consumer Protection Division
Office of the Attorney General
812 Quarrier Street

Chzarleston, West Virginia 25301

Dear Mr. Hindes:

Attached are the comments of the West Virginia Funeral Directors
Association relative to Proposed Legislative Rules pertaining to the
administration of preneed burial contracts,

We believe the proposed rules in mary areas to be exzcessive and go
beyond the statute as passed by the Legislature and in several cases to
be in direct conflict with the statute,

This is evidenced by 1.7, 1.8, and 18.1 indicating that a violation

of the Rule is a violation of Chapter 46A-6 and 46A-7 as well as Chapter
47"14-

We would point out also that 2.2, 2.3, and 2.4 (definitions) have
been ezpanded beyond what is stated in the Law and 2.6 indicating that
other terms used in the Rule shall be defined as those terms are defined
in the Law giving the appearance that the Rule is being used to change
what was intended by the Legislature.

There are also duplications of regulatory effort contained in the
Rules ie., 13.1.2 and 13.1.3 where it appears that the Rules go beyond
47~14 znd duplicate the regulatory effort of the FIC and the State Board
of Embalmers and Funeral Directors,

These Rules are complex and difficult to work with to the extent
that many would not be inclined to do business under the Rules without
advice of competent legal counsel, therefore, adding an additional
financial burden.

This letter and the attachment constitute the comments of the West
Vigginia Funeral Directors Association relative to the proposed Rules,

E DY

Joseph E. Nutter
¢sident

Sincerely,

JEN/scp
Enc.

Asscciztion Main Office * Suite 415 # 815 Quarrier St. ® Charleston, West Virginia 25301




COMENTS
by
WEST VIRGINIA FINERAL DIRECTCRS ASSCCIATICN, INC,

These comments are relative to Proposed Legislative Rules pertaining to
the administration of preneed burial contracts:

Section 3 - Annual Report:

3.1 - The annual report should be due ninety (90) days after
the expiration of the reporting year due to the complexity of
the annual report ‘and the fact that needed information from
trustees.will generally pot be available by January 30. We
would further regquest that the office of the Attorney General
develop a uniform form for this report and make it available
to Certificate of Authority holders as specified as the
Department's responsibility in 47-14-9,

Also requested is a ruling as to whether or not the
information regquested from ecach Certificate holder is in the
"public domain" once it is received by the office of the
Attorney General.

3.2.3 - The request for current price lists of the Certificate
holder is an excessive reporting requirement and should be
eliminated,

Section 4 - Application for Certificate of Authority or License;
~ - Aooli G ont

4.4 - The fees should be_refunded upon rejection of any
application.

Section 5 - Imitial Ezamination:

5.1 - Advance notice should be given prior to the imitial
examination, In most cases advanced notice is given prior to
audits and inspections, ie. IRS and State Tax Department.

5.3 - The chazge for fees and expenses for the first
examination is contrary to Statute (47-14-3, (i}3), thus,
should be eliminated,

Section 7 - Trust Accounts:

7.1 The language "unless otherwise specifically exempt under
this Article” should be added as per 47-14-5-(a)3, The Rule
as written is not consistent with the Statute.

7.4 The bond required by 47-14-8 (b) applies to Board of
Individual Trustees, and not the Trustees mentioned in 47-14-5
(a) 3. The bond previously required by Section 5 was repealed
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by the passage of S,B, 548 during the 1987 Regular Legislative
Session.

Section 8 - Provision of Goods and Services under Preneed Funeral
hof C = T -

8.2 - Duplication of type of informztion required in the
annual report and should be eliminated.

Section 9 -~ Contents and Execution of Contracts:

Would request that the Office of the Attorney General develop

a contract form to be furnished to Certificate holders as
specified in 47-14-9,

Section 12 - Multiple Price lists Prohibited:

12,2 - The requirement that record copies of price lists be

retained in a2 "fire resistant™ location is excessive and an
undue burden upon the Certificate holder,

Section 13 ~ Disciplinary Proceedings:

13,1,4 - Should be clarified by inserting th? words "by the
department consistent with the requirements in 47-14" before
the peried.

wSection 15 - Insurance or Annujty Funded Preneced Funeral Coptracts:

13.3 - This Rule is excessive, prohibits the use of imsurance
as a funding source for preneed fumerals, is contrary to
47-14, infringes on the Rules and Regulations of the office of
the Insurance Commissioner, and should be eliminated.

Section 16 - Retention of Ten Precent from Preneed Burial Contract
Eundi:

This Rule is excessive, is an attempt to over regulate and is

beyond the scope of the Statute, The Certificate holder must

trust at least 90% of the total amount and the 10% that may be
retained in no way reduces the amount of the contract.

The Rule should be eliminated.
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Comment on Behalf of
Forethought Life Insurance Company

Regarding

West Virginia proposed legislative rule pertaining to the

administration of Preneed Burial Contracts.

Prepared By:

Martha E. Junker

FORETHEOLGHT LIFE INSURANCE COMPANY
e BATESVILLE, INDIANA £7006
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Preface

The Forethought Group is a division of EHillenbrand Industries, a
Fortune 500 Company, located in Batesville, Indiana. Hillenbrand
Industries, through its major subsidiary, Batesville Casket
Company, the largest manufacturer of burial caskets in the world,

has enjoyed a history of more than 100 years in funeral service.

In response to demand from funeral directors and consumers, the
Forethought Group began develeping a prearranged funeral planning
program. A number of alternative funding mechanisms were
considered. After years of research and planning the Forethought
Group determined that life insurance with an inflation adjusted
death benefit was the best funding mechanism available. In this
process the Forethought Group acquired an Insurance Company.
Forethought Life Insurance Company makes its products available
through licensed funeral firms and each funeral planning

counselor is trained as a life insurance agent.
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The Forethought Program as originally designed involves three
basic steps:

1) ﬁhe_consumer plans the funeral by selecting funeral goods
and‘services,

2) the consumer purchases a Forethought life insurance
policy relative to the amocunt of the current funeral
price,

3) the consumer ceontingently assigns the proceeds of the
policy to the funeral firm in return for the funeral
firm's promise toc provide the funeral arranged at or
below the guaranteed funeral price. The excess, if any,

is payable to the beneficiary.

The death benefit of the peolicies purchased by the consumer is
adjusted gquarterly based on increases in an inflation index
(Implicit Price Deflator of the the Gross National Product). The
funeral firm guarantees in the Forethought Funeral Planning
Agreement that the price that will be charged at the time that
the funeral is performed will neot be more than the original

‘ fungral price adjusted by the same inflation index. Thus, beth
:the death benefit of the peolicy and the guaranteéd‘funeral price
grow at precisely the same rate. This method of funding protects

both the funeral director and the consumer.
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Another important concern in develeoping the Forethought Program
was to design a policy that could neot be confused as burial
insurance. Many states, including West Virginia, have statutes
restricting and prehibiting the limitaticon ¢f death benefits to
only the delivery of goods and services, The Forethought Funeral

Planning Program was developed taking these laws into account.

The Ferethocught Funeral Planning Program is distinguishable from
such types of plans in that:

1) all benefits are paid in cash, not in goods and services,
and,

2) any assignment of proceeds is contingent on the funeral
director s delivery of services. If the assigned funeral
home does not, for any reason, perform the services the
proceads of the policy are paid in cash te the

beneficiary designated in the policy application.

Forethought Life Insurance Company is authorized to transact
insurance in the State of West Virginia and currently has two

pelicies approved by the Department of Insurance for sale to West

‘¥Virginia consumers. The first, a single premium whole life

insurance policy, provides full coverage from the date the policy

is issued. The other, a limited pay policy, allows the consumer
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to make monthly premium payments over five or ten years. The
limited pay policy provides full coverage by accidental death
from the date of issue; death from natural causes is limited to a
return of premium plus 107 annualized-during the first two years

and is fully covered after two years.

The Forethought life insurance policies are specifically designed
to accomplish three goals:
1) fund a prearranged funeral plan,
2) to prevent the abuses that plagued early "burial
insurance" programs, and
3) to protect the interests of the consumer and the funeral

firm.

Comment: Forethought Life commends the West Virginia Office of
Consumer Protection Division in its efforts to establish
guidelines for preneed burial contracts. The following comments
are offered based upon the experience gained through offering the
Forethought Program and research conducted by the Forethought

staff.
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The Forethought Group respectfully submits that insurance funded
preneed arrangements were intentionally omitted by the
legislature from the definition of a preneed contract under the
Preneed Burial Centracts Act and thus are not subject to

regulation by the Office of Consumer Protection.

The proposed rules purport in Scope (Section 1.2), Authority
(Section 1.3}, and Construction (Section 1.8), tec be derived from
the Provisions of the Preneed Burial Contracts Act. Since these
rules are based on the Preneed Burial Contracts Act it is helpiful

to review the purpose of that statute:

"It is the legislative intent that the provisions of this
Act shall be construed as a limitation on the manner in
which a person is permitted to accept funds in prepayment of
funeral services...so that at all times members of the
public may have an oppeortunity to arrange aﬁd pay for
funerals for themselves and their families in advance of
need while at the same time providing all possible

safeguards whereunder such prepaid funds cannot be

“ dissipated, whether intentionally or not, in order that such

funds are available for the payment of funeral services so

arranged.” West Virginia Code §47-25-1
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This legislative intent is reemphasized in the definition of a
"Preneed funeral contract" as "any contract,...other than a
contract of insurance, under which, for a gpecified consideration

paid in advance of death in a lump sum or installments, a person

2

i

, L] - L] - a
promises to furnish or make available or provide funeral services....

The legislative intent, as provided by the legislature, and the
definition of a preneed burial contract in the Act identify twe
areas of concern:
1) prepayment of funeral services and goods to a funeral
firm and,
2) allowing arrangement of funeral services in advance of
need while providing safeguards against dissipation of

prrepaid funds.

These two areas of concern for the West Virginia lawmakers do not
constitute a problem with insurance funded prearranged funeral

plans.

L4
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The following comments relate to specific sections of the rules
which address insurance issues., We comment on these sections to
address the concerns of the Department and why we believe the

structure of the Forethought product and systems eliminates the

need for concermn.

Section 15.3

This section prohibits the payment of insurance proceeds to a

funeral provider or firm as beneficiary or under an assignment.

Comment: Forethcught Life agrees with the prohibition of any
device, such as a beneficiary designation, or an absolute
assignment, which limits the insured’s or his/her family s rights
to select a funeral home or the goods and services to be
delivered. However, use c¢f an assignment which is contingent
upon performance cof services and is revocable or transferable at
any time prior to delivery does not restrict the public’s freedom
to choose who sghould perform services or what goods and services

will be delivered.
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The assignment form used most fregquently by Forethought Life is
revogakle and may be revcoked by the policyowner at any time prior
to delivély'of the goods and services. In any case, all of the
assignments used by Forethought are contingent upen performance
by the assignee/funeral firm. Failure on the part of the
assignee to perform the actual funeral, for whatever reason,
causes the death proceeds to be paid to the beneficiary as

designated in the policy.

Section 15.3, as proposed unnecessarily and unreasocnably
restricts the right of a life insurance pelicyowner to choose who
ghall receive the benefits of the peolicy. Such a restriction
does not protect the consumer; rather, it is an invalid restraint
of the consumer’'s rights. The purpose of the Forethought Life
assignment is to facilitate the consumer's right to make a choice
of the funeral provider. Our research conclusively indicates
that what the consumer wants iz to plan a funeral and have it
paid for. A contingent, revocable assigmment allows that to

happen.
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Forethought Life recommends that the proposed rule be changed by

adding the words:

"...in such a way as to restrict the funeral planner’s or
survivor s right to free choice of funeral goods, services

or provider.T

Section 15.4

. This section requires the purchaser of an insurance contract to
fund preneed be given a cost comparison with term insurance on a

geparate sheet of paper.

Comment: The West Virginia Administrative Regulations Series XII
concerning Disclosure, Sclicitation and Sale of Life Insurance
requires that each person who purchases a life insurance policy

be provided a Buyer s Guide and a Policy Summary.
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The Buyer s CGuide discusses the difference between term and whole
life insurance and provides insightful comments on which type of
insurance is most appropriate for a particular situation. The
Policy Summary is a separate document ;hich must include both a
Life Insurance Surrender Cost Index and Life Insurance Net
Payment Cost Index. These indexes are fully described in the
Buyer s Guide and are designed to allow the consumer to compare

the cost of the insurance being purchased to other 1ife insurance

products.

The Buyer’ s Guide as promulgated in the Administrative Regula-
tions of West Virginia recognizes that these indexes should be
"used only for comparing the relative costs of similar policies.”
This serves as recognition by the insurance department that to do
otherwise is inappropriate and confusing. Thus, the requirements
in §15.4 is superfluous as to comparable policies and illogical
as to a comparison of whole life to term. Forethought Life
delivers a Policy Summary and a Buyer’ s Guide with every policy
issued. These two pieces of information serve the purpose of
protecting the consumer s interest in a life insurance policy
which funds a prearranged funeral plan. Forethoughf Life
therefore recommends that section 15.4 be deleted from the

proposed rules.
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Section 15.5

This section prohibits a contract seller from refusing to enter
into a preneed contract sclely because the individual chooses to
purchase insurance from a source other than the seller or a

particular insurance company-

Comment: It is essential to recognize that all life insurance
policies are not alike and vary greatly as to design. The
Forethought policy is specifically designed to meet the
obligations of both parties under the Forethought Funeral
Planning Agreement. To insist that the funeral home accept a
policy with features different than a Forethought policy may
leave the consumer and the home open to risk. For example, many
life insurance policies contain a fized face amount, meaning the
value of the policy never increases. It is relevant here to
reference Section 8.1 of the proposed rules which requires the
funeral director to gquarantee the price of the funeral. Clearly,
a funeral director ought to have a choice as the types of funding

devices he is willing to accept in return for a guaranteed

funeral. The proposed rules do not reguire the funeral director

to accept any trust fund which exists in return for his guarantee
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of price. The fact is that most other insurance products being
marketed for funeral funding have a high risk of a funding

shortfall to the funeral directecr.Forethought encourages any

;effort to promote the general concept of making prearrangements

¥
'but strongly objects to any regulatory attempt to require funeral

directors to accept all funding devices in return for guaranteed

funerals.

Forethought recommends that section 15.5 be changed by inserting

the words:

"...0f equal value,"” after the word funding and prior to the

word from in that section.

Section 15.7

Section 15.7 requires that any refund of unearned premium, cash
surrender value and accumulated interest and dividends be
returned to the contract buyer or contract beneficiary as if

these funds were trust funds.
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Comment: The Consumer Protection Divieion of the Attorney
General’s office must remember that an insurance policy purchased
to fund a prearranged funeral plan is not a trust under the
Preneed Burial Contracts Act. As an insurance policy, the
contract is required to contain specified provisions under the
Insurance Statutes. &and the methods of distributing unearned
premium and cash values are controlled by the Insurance Statutes.
To regquire an insurance company to pay unearned premium, cash
surrender values, and dividends in accordance with a statute from
which such contracts are specifically exempted and in abrogation
of the insurance companies duties under contract law is
excessive. The insurance company has a duty under contract law
to pay these values only under the authority of the owner of the
policy. The policyowner may or may not be the person who
prearranges the funeral and either may or may not be the insured.
If the owner is not the preneed funeral contract buyer the
insurance company would face the dilemma of breaching its
contract with the owner of the policy or abiding by the proposed
rule 15.7. No insurance company should be faced with such a
choice. An insurance policy is a contract between the insurer
.and the policyowner. Only the policyowner may direét the

distribution of cash values or policy proceeds or make
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asgignments or beneficiary designations. To require otherwige is
to change the basic contractual premise of an insurance policy.
Therefore,- Forethought strongly recommends that proposed rule

Section 15.7 be deleted from the proposed rules.

Section 15.8

Section 15.8 requires that every life insurance or annuity
contract used to fund a prearranged funeral provide an immediate
and unconditional payment of death benefits in the amount of the

funeral price at the time arranged.

Comment: This section would pose a restriction on insurance
funded prearranged funeral plans that dces not exist for trust
arrangements. Section 47-14-8(1l) of the Preneed Burial Contracts
Act provides that a contract buyer may insist on the purchase of
credit life insurance to cover the full cost of the funeral,
however if the consumer does not choose to do so the funeral home
would not be forced to provide the full services based on partial
payment. Full and complete performance is required under the
4rust agreement only after the consumer has made fuil payment of

the agreed upon price.
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Since a person making cash paymentse over time to a trust-funded
plan is not entitled to the funeral until all required payments
have been made, death before all payments have been made results
in an obligation on the part of survivors to pay the difference.
Therefore, a $3,000 prearranged funeral upon which a consumer
makes $50 contributions each meonth will take 5 years to pay up.
The funeral planner would not be entitled to a complete funeral

until all installments had been paid.

Under the Forethought program the same consumer could likewise
opt to pay for the insurance over time. The limited pay option
provides full coverage from the effective date for death by
accidental means. Natural death is fully covered after two
years, even thought the insurance premiums remain due for another
3 years. So, the insured has complete coverage and the funeral

is fully funded at times when he has not made all the required

payments.

We assert that the consumers”® choice should not be limited,
rather they should be expanded. We believe that consumers are
.able to make informed decisions and ought to have free choice of

funding options for prearranged funeral plans.
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The West Virginia Insurance Department has approved the
Forethought limited payment policy. The proposed rules should
not reguire more coverage from a policy than the insurance
department especially when that same e;verage is not required of
trust arrangements. The ¥Yorethought approach to funeral planning
system and products maintains and enhances the process of
prearranging the funeral and providing funding in the future. It
focuses attention on the consumers primary objective, Funeral
Planning, and its appeal to consumer and funeral directors alike
has been dramatically demonstrated in the few months we have
cffered it:
¢ it is simple to understand
¢ it provides inflation protection for
© consumer
o funeral director
o it avoids rejection
o it eliminates the need for embarrassing
¢ health questions
o medical exams

o it is life insurance not a taxed deferred annuity
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Guaranteed issue, deferred benefit life insurance is a legitimate
alternative to underwriting, especially for clder persons. It is
not within the scope of the Department’s autherity to exclude the
sale of this product as a funeral funding vehicle when it can

ctherwise be sold in West Virginia.

Sections 8.2, 9.6.6 and 15.%9

These sections reguire that various documents related to each
prearranged funeral be delivered to the Censumer Protection
Division. Secticon 9.6.6 reguires contract sellers to file with
the division a copy of each signed preneed funeral contract. If£
the contract is funded by insurance, Section 15.9 requires the
seller to file with the division a copy of the insurance policy.
Section B.2 regquires the funeral director toc f£ile with the
division an atneed statement of goods and services which

justifies any changes from the preneed statement.
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Comment: We suggest that the above filing requirements are
overly burdensome from the funeral director’s perspective. Upon
passage of duly promulgated rules and receipt of notice thereof,
we believe that funeral directors as a group will comply with the
irules. The proposed rules contain an audit function for the
division and we believe that funcition iz sufficient to facilitate

enforcement of the rules.

Summary

The Forethought Group commends the Consumer Protection Division
of the West Virginia Office of the Attorney General in its
efforts to protect the interests of consumers. The Forethought
Group shares in those interests and remains dedicated to
providing quality funeral prearrangement services to consumers.
To that end, we commit to assisting regulators in establishing
fair and adequate rules to protect consumers” interests and

request further opportunity to take part in that process.

" The Forethought Life Insurance Company must assert that the

Department lacks the authority to apply the proposed rules to

life insurance funded funeral planning and to limit the types of

life products, directly or indirectly, sold to fﬁat end.
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DISCUSSION OF AMENDMENTS

September 23, 1887




WEST VIRGINIA LEGISLATIVE RULE
ATTORNEY GENERAL
CHAPTER 47-14, 46A-6, AND 46A-7
SERIES 8

Title: Proposed legislative rule pertaining
to the administraticn of Preneed
Burial Cecntracts.

DISCUSSION OF AMENDMENTS

Throughout the sections of the proposed rule, continuing
review and editing have resulted in numerous wording changes.
By and large these changes were accomplished in order to
eliminate typographical errors and to improve style of
expression. Since changes of this type do not affect the
intended meaning of the sectiqns involved, no attempt is made
herein to note or describe such changes. Only substantial
changes or changes directly affecting the legal effect of

rule language will be discussed.

Sections 2 and 2.3 were amended to add a sentence,
further defining the term "eguipment" ag used in the Preneed
Burial Act and the Rule. The purpose of the amendment was to
make it clear that "eguipment” was a narrowly used term which
would not include caskets or other such items commonly sold

along with a funeral or burial.




Section 3.1 was amended to clarify the deadline for filing an
annual report. This change should be read together with new
Section 4.5 which extends the deadiine for £iling applications
for the renewal of certificates of authority and licenses. BRoth

submissions are now due by March 1 of each vyear.

Sectidn_3.2.4 was amended to make clear the Rule's intention
not to require duplicate filings of certain contract
information. Section 3.2.5 was omitted because cf perceived

duplication.

Section 7, dealing with trust accounts, was amended in two
significant ways. First, Section 7.2 was omitted. This
section prohibited trustees from purchasing life insurance with
trust assets. Trustees who are contract sellers cor providers
are already prohibited by the Act from making such investments,
and the general law of trusts, together with Section 47-14-8(c)
of the Act, seem adequate to control the investment options of
other trustees in this regard. Former Section 7.4 (now 7.3) was
amended to reflect an interpretation of Code Section 47-14-8(b)
with respect to fidelity bonds. Since it appears that the Act
intended that only trustee boards under that section should be

bonded, the Rule was meodified to reflect this interpretation.

The most extensive modifications were made in Section 15.
The prohibiticon in Section 15.3 on the assignment of life

insurance or annuity benefits fto a funeral seller or provider




was eliminated. New Section 15.4 was added tc guarantee that
payment under such an assignment would be made only if the

preneed contract is performed.

Section 15.5 {(formerly 15.4) was amended to eliminate the
reference tc term life insurance, now merely reguiring that a
separate price disclosure of insurance costs be provided.
Section 15.7 was amended to regquire that assignments be parallel

with respect to revocability with the preneed contract.

Section 15.8 was amended to require refunds after
cancellation be made to the "owner" of the insurance policy or
annuity. Secticn 15.9 was amended to account for situations in
which the preneed contract is not fully funded by insurance
because all premiums have not been paid. An additional sentence
was added to this subsection to make a clear parallel with
Section 10.2, allowing payment of the contract balance after the

beneficiary's death.

Finally, a new Section 15.11 was added to prohibit preneed
contract sellers and providers from attempting to sell life
insurance or annuities by reference to funeral costs without
offering consumers the option to actually enter a preneed
funeral contract. Throughout Section 15 wording and emphasis
changes were made to underscore the office's intention to
regulate the sale and content of preneed funeral contracts

rather than the sale of insurance.




Section 16.1.2 was deleted since the initial payment under
many preneed contracts would not be sufficient to cover the

entire ten percent exempited from trust.requirements.

For further information, please contact Thomas L.
Hindes, Deputy Attorney General, Director of the Consumer
Protection Division, BlZ Cuarrier Street, Sixth Flocor,

Charleston, West Virginia 25301.
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(WHEREUPCN, &t 10:00 a.m. the
meeting was called to order.)
MR. HINDES: This is & public hearing on proposed
leciclative rules to implement ths requires of the Pre-
need Burial Act, Chapter 47, Article 14, of the West
Virginia Code. '

My name is Tom Hindes., I am & Deputy
Attorney Generzl, Director cf the Consumer Protection
Division of the Attorney General’s Office.

Pursuant to statutory amencdments of the
Prez-need Burial Act that were effective thie year, the
Attorrney Generzl’'s Office has been given enforcement rule-
making oversight responsibility with respect to the Pre-
rneed Burial Act. BAs part of that process, the legislation
hazs mandated thit we enact & rules package which wourld
help implement the administration and enforcement of the
Pre-reed Burial Act,.

The propcsed rule that you have received
copieg of, I zssume, is the first such rule that would
implement that statutory charge., 1If anyone.needs g copy
of the rule, we nave extre copies up here.

The purpcse of this hearing is to

summarize ¢generally the nature cof the nprocesc that we are
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involvea in. The purpose or the hearing is the receipt of
cemments from interested parties with respect to the
proposed rule.. - -

The statutory process in West Virginia for
enacting lecislative rules by administrative agencies
involves first an acency approvéd'preparation cf & rule
draft. We are right now in the beginning stageg of that
process.

The rule that you are coming hereto
comment on is a preposed rule. It is not a final, zgency-
approved rule. There is nothing in this rule that could
not be modified by our agency if we felt that
circumstances merited such a mcﬁificatiOn. Certainly,
that ie why we a2re having this hearing in order to cbtain
comments from individucls who might &ssist us in that
process.

Once the agency has approved its rule,
that rule then gets submitted to the legislature, first to
the legislative rule-making review committee, which alco
has an independent power to review, offer amendments,
reject, whatever their preference is with respect to this
rule.

Assuming they approve this rule, it then

ALR.




goes, a:ong with rules from all other administrative
agencies of State government, to the legiglature for final
enactment.

Sc what we're talking about here is a
rrocess that would eventually result, we would hope, in 2
rule some time at the beginning of next summer, by the
time all of these perticular stages are completed.

We have received a number of written
cemments, and I have received a number of telephone
cemments., I have met with a number of people who have
esked to speak with me about the rule in the weeks, days
since the rule was initiazlly mailed out.

I can tell you that already ac a result of
this process there are a number of provisicns in the
proposed rule that we have effectively decided to modify,

and I wil list those for you at the end of my remarks

here.

Let me begin by saying what this heering
is not about. A lot of the comments that we have
received, well-intentioned comments, are comments which
are critical of provisions in the Pre-need Burial Act,
comments abocut the amounts of the fees, the reguirements

for renewals of certificates, licenses, the reguirements
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for notifyving ind:iviguals after a pre-need burial contract
has been entered, reguirements of an annual report,
reguirements with respect to inspecticn of records and sc
forth on at 1egst an annual basis.

These are all requirements of the Act.
These rules have no effect on those reguirements. They
may reiterate some of those requirements., They did not
crecte those reguirements. They could not be modified by
this rule.

Essentially, we are working within the
framework of the Pre-rneed Burial Act, which was a product
of the West Virginiz Lecgislature. The Attorney General’'s
Office has no authority to change the provisions of the
Act.

I realize there is apparently & lot of
unhappiness with some aspects of the Act, and I guess
that’s the kind of thing that will have to be taken up
Wwith your Senator or your Delegates because there is
really nothing that our coffice can do to affect that. We
are essentially in the same position as you are, in that
we are given this Act to administer and we essentially
take it as it is ¢given to us.

Another thing that this hearing is not
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intended to involve weould be the questicns that have
arisen with respect to the $5 per contract pre-need
guarantee fund payments back tec 1983.

We have received a number of comments on
thé”p;opriety of gecing back to 1983 on collecting the §5
payments. There are & number of ofher issuves that relate
to that, such things as the 10 percent withholding that
was changed in 1983; such things as the changes in
cancellation rights that took place in 1983; such things
as the proper scopecf the injunction that was in effect
erntil April of 1986, how that affects all of these issues.

That is not a gquestion that is dealt with
in these rules. That is really z separate policy
cuestion. I am certainly willing to talk with anyone whc
would like to express their views on that issue that
remains scmething that we are loocking at in cur cffice,;
but as far as the purpose of this hearing today, these
rules have nothing to do with that particular issue.

Chances that we have already taken a 100k
at and azre essentially committed to making, I am nét going
to give you specific language, but just in general terms,
"I can give you an idea of the kind ¢f things that we have

already realized need to be modified in these rules.
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First of a1l, there have been a number of
concerns expressed about the duplication of reports,
duplication of material that would be submitted in the
annual report, with material that wculd be submitted in
connection with the sale of individual contracts during
the yeayr, information that would be submitted in
connection with cancellation or the performance of the
contract during the year.

It was never cur intention to require a
duplication of extensive paperwork reporting on these
requirements., Some people have been concerned that that
is what the rule would lead to.

I can tell you that that is not our
intention. The annual report, of course, is & reguirement
that is specified in the aAct itself. The annual report is
reguired by the Act to be subnitted at the time a renewal
application is submitted, and the bpasic components of the
annual report are also specified in the Act. We cannot
affect that by these rules.

What we can do is to make it clear,
however, that the information that is submitted when a
contract is sold is not needlessly duplicated at the time

the annual report is filed. So you don’t have & complete
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other reporting requirement that is going to be burdensome
in that connecticn.

Secondly, material that is submitted when
a contract is performed or cancelled, it’s not our
intention tc duplicate that. It lcoks like the simplest
way to handle that would be to just delete Section 3.2.6
cf that rule, and that is essentizlly what I have
determined to recommand on that.

Coencerns have been expressed about the
turnarcund time between the end of the reporting vear and
the reguirement of filing an annual report and application
for renewal. Esgentially, that is a 30-fay period in the
rule.

What we would undertake to do would be to
modify that and give a 60-day period instead of 30, so
that those documents would be due the first of March
insteac cf the first of February.

With respect to the treatment of pre-need
funeral contracts that are intended to be covered by life
insurance, certainly this is an area in which there is
considerable interest and considerable uncertainty from
the standpcint that the Act itself was written at a time

when that was not contemplated as a means of funding a




pre-need burial contract.

There is no real i1ndication in the Act
itself that the Legislature was aétually thinking of life
insurance policies as an alternative to a funded trust
situation where the monies wculd be put in trust during za
beneficiary s lifetime.

What we have attempted to do is to model &
rule requirement with respect to life insurance that would
as closely as possible pérallel what is happening in a
life insurance funded pre-need with what happens in a
trust funded pre-need.

One basic problem that wehavefacedin
that, there is & Code provision under the insurance law
that puts rather severe restrictions on types of insurance
policies c&lled burizl policies. It essentially prohibits
those policies from being paid to funeral directors,
essentially all of the people who are involved in these
transactions.

There 1s some uncertainty about the
interpretation of that particular statute., The way the
rule, specifically Section 15.3, was written was to
express the most conservative rule of that particular

statutory reguirement which, in effect, 15.3 would
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prohibit the funeral establishment from being named
beneficiary or frocm being able to receive payments under
an assignment of a life insurance policy.

Essentially, what we would centemplate
modifying in that regard would be to modify this in order
to permit the assignment of benefits under a life
ingurance policy in connection with pre-need contracts.

I'm sure many of you are prepared to
comment on why we should permit assignments, but I think
you c¢an take it for granted that we are going to write
this rule in such a way that it weould make it pessible for
aszignments to be entered which would serve as the vehicle
for funding & pre-need contract.

What I would like to hear you address, 1if
anyone is prepared to talk on that point, would be the
mechanism that the rule should implement to, in a sense,
create a reporting reguirement to the insurer so that no
payment is made until the services are actually rendered,
and thenpayment is made based on the amount to be charged
for those services under the reguirements of the Pre-need
Burizal Act.

This is essentially the way a trustee

shoulé operate in any situation where a reguest for
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payment 1s made. So that is the way that we would
anticipate modifying this insurance provision.

The beneficiary designations seem toc me to
remain something that viclate public policy and the spirit
of the Pre-need Burial Act and the insurance laws of West
Virginia. 8o if you have & different opinion con that, I
would welcome ycu to express that, but that essentially
remains my objective at this time or our office’s
chijective at this time.

211 right, with that, I am going to open
the meeting up to comment by interested people. I see
that a few people signed up. I don’t know whether people
are interested in signing up.

The central format for this type of a
public hearing, briefly, is we are here to receive your
comments. The particular forum that we are invelved in
here is not a forum which involves debate or any type of
vote being taken or anything of that nature. This is not
comparable to a legislative hearing.

We are interested in receiving your
comments. If anyone would like to discuss any aspect ©of
your comments or any cther things with respect to the Pre-

need Burial Act, I would be available at any time to do
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that.

As far as the record that we are maring &t
this particular hearing, however, that record woulc
reflect merely any comments that we make. If you have
qugsiions or you would like toengage in some sort of
discuésion,perhapsvmecanattempttc:dothatat the time
the record for this particular hearing is concluded.

All right, with that, I will turn it over
tothe first individual who has signed up and requested to
speak, and that is Mr. Roger Price.

MR. PRICE: My name 1s Roger Price. I'm the
Executive Director cof the West Virginia Funeral Directors
Association.

Mr. Chairman, at the conclusion of our
remarks we will previde toyou a copy of what those
remarks are taken from.

If youwill indulge me, we will co ahead
for the recerd and cover those items that we have
commented on that Mr. Hindes has indicated would be
changed, eliminated or modified in the rules.

I believe the proposed rules in many cases
would be excessive and go beyond the statute as passed by

the Legislature and in several cases to be in direct
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conflict with the statute.

Tnis 1s evidenced by Rule 1.7 and 1.8,
18.1, indicating that a violation of the rule is a
violation also of Chapter 46-aA(6) and 46-a(7), as well as
4772,

We would point cut also that 2.2, 2.3 and
2.4 in the area of definitions have been expanded beyond
what is stated in the law, and 2.6, indicating that other
terms used in the rules shall be defined as those terms
are defined in the law. It certainly gives the appearance
of the rules being used to change what was intended by the
Legislature.

There are also duplicaticns of other
regulatory effort contained in the rule, such as 13.1.2,
13.1.3, where it appears that the rules go beyond 47-14
and duplicate regulatory effort of the Federal Trade
Commission and duplicate regulatory effort of the State
Board of Embalmers and Funeral Directors, rules which are
complex and difficult with, to the extent that many would
not be inclined to dc business under these rules without
advice of competent legal counsel, therefore, adding an
addit?onal financial burden.

I want tc briefly go through some ¢f the
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sections ana, again, for the record, we will have these
comments to be filed, I think,thqappointmentwasknfs
p.m. today.

Section 3, regarding the annual report,
3.1, the annual rezort should be due 90 days after the
exniration date for the vear duo.a Eo the complexity of the
annual report and the fact that needed information from
trustees will generally not be available by January 30.

We further reguest that the office of the
Attorney General develop a uniform form for this report
and make it available to certificate of authority holders
as specified as the department’s responsibility in 14-14-
9.

We also regquest a ruling as to whether or
not the information regquested from each certificate holder
is in the public domain cnce it is received by the cffice
of the Attorney General.

Relative to section 3.2.5, the request for
& current price list for certificate holders is an
excessive reporting requirement and should be elimipated.

Relative to fees mentioned in 4.4, fees
should be refunded to an applicant for a certificate of

authority upcen the rejection of any applicatioen.
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currently the rule states that the fees shall not be
refunded should that application be:rejectegd.

Section 5, dealing with initial
examination, advance notice should be given prior to
initial examination. In most cases advance notice is
given prior to audits, inspections; such as Internatl
Revenue, the Tax Department and other regulatory agencies.

Section 3.3, the charge for fees and
expenses for the first examination is contrary to the
statute, 47-14-3(1)(3), and thus should be eliminated.

With regard to trust accounts, 7.1, the
language, unless otherwise specifically exempt under this
article should be added as per 47-14-5(2){3). The rule as
written is not consistent with the statute.

7.4, the bond required by Chapter 47-14-
8(b) applies to the Board of individuél trustees and nct
the trustees mentioned in 47-14-5(a){3), and that bond
requirement previously regquired by Secticn 5 was repealed
by the pacsage of Senate Bill 548 during the 1987 regular
legislative session.

Section B, duplication of the type of
information required in the annual report, should be

eliminated. That section deals with the provision of
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service, ana the general contracts, I think that may ke
one ¢f the sections that you mentioned that would be
modified.

Relative to contents and execution of
contracts, we would request to have the cffice of the
Attorney General develcp a contract form to be furnished
to certificate holders, as specified in 47-14-9,.

Section 12.2, the regquirement that record
copies or price lists be retained in & fire-resistant
location is excessive, an undue burden upon the
certificate holder, and shculd be eliminated.

13.1.4, which is the secticn on
disgciplinary proceedings, should be clarified by inserting
the words "by the department," consistent with the
requirements of 47-14.

Relative to Section 15, 15.3, on
insurance, it appears that this rule is excessive, that it
prohibits the use of insurance as a funding source for the
pre-need funerals. It is contrary to 47-14 and it
infringes on the rules and regulations of the office of
the insurance commissicner and should be eliminated.

Section 16, retention of 10 percent of the

pre-need burial contract funds, it appears that the ruole.
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is excessive and 1s an attempt to deregulate and is simply
beyond the scope of the statute. The certificate holder
must trust at least 90 percent of the total amount. The
10 percent that may -- and the emphasis inthat is on
"may" -~ that may be retained in nc way reduces the amount
of the total contract. The rule should be eliminated,

Thank you, Mr. Chairman.

MR. HINDES: Does anycne who signed up here have
any objection if I take onegentleman ocut of ocrder who has
indicated he has another hearing? Do you object to that?

David Palmer.

ME. PALMER: Thank you, Mr. Chairman. I am
supposed to be in Columbus around three o’clock, and
prepared.

My name is bavid Palmer. I aman attorney
practicing law in Parkersburg, West Virginia. 11 represent
a funeral home. We have submitted written objecticns;
nonetheless, we would like to make a brief oral
Statement.

I wouldurgeall of the funeral directors
in attendance or their attorneys or representatives who
are in attendance to participate in &ll the phases of this

process.
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After the Attorney General’s office has
rinished with these rules they will be submitted to the
appropriate committees for the Legislature and then go
before the Legislature.

e I think the funeral directors ac a croup
and 2s a profession were caught nappingin 1882 when thne
statute was being drafted. It was finished worked on and
then was passed in '83. I think it’s time you-zll got
tcgether and did scmething to amend the statute.

Mr. Hindes aptly pointed out earlier that
we are here today to discuss the rules that are
implementing this statute, and I think a leot of vour
cbjections and a lot of my client’s cobjections go to the
statute isn’t fair to live with and needs to be changed.
So I am urging vou all to start werking alecng those lines.

Orne of the fears my cilient has, andéd I can
see throughout this set of rules, is burdenscme fees for
some repeorting, burdensome regulation and, to that degree,
we should all be concerned about seeing as that it is the
censumer that we are here to protect.

We should all be concerned about a lot cf
funeral directors” funeral homes not being able tg compete

in the marketplace. Therefore, a lot of them will go out
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of business.

There are only 268 in West Virginia,
probably a couple dcozen, at most, that are large funeral
homes. I am afraicd that @ lot of thesmaller funeral
homes are going to be going cut of business because they
can’t compete in the pre-neesd field.

I urge a lot of you, when I leave, to
speak up feor that interest. This is your chance. T hope
you realize that.

Nenetheless, I would like to take a few
moments and review some of my client’s cbjections to the
rules.

I would urge you to urge the Attorney
General’s Office to let these rules go through the
appropriate process and not be enacted under an emergency
provision, that they be altered and perhaps altered or
medified, with your comments, by the Attorney General’s
Office, perhaps worked again on by the Legislative
committee and then again on the floor of cur Legislature,
not enacted by an emergency procedure. That way you get
the full benefit of an oppertunity to work with the
drafting of the rules.

My client has an objection that in Rule
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2.2 and 2.3 in defining everything that has been invented
by man to take care of the body'hag been mentioned there
except for caskets. It's kind of é large and important
item,

I am urging the Attorney General’s Office
todefine where it says what cemeteries can édo, and they
use the nebulcus term "equipment," cemetery eguipment that
is being s0ld after they had listed everything else
someplace else,

I am urcging the Attorney General’s Office
to state in the rules that egquipment, cemetery eguipment
does not include caskets, thereby keeping caskets in the
realm of something scld by the funeral director at his
place of business, ncoct in a door-to-Coor situvation by a
cemetery lot salesman or sales person.

I think that whole realm of cemeteries
backing only the cemeteries is something that you-all need
to take up with the Legislature.

The annual report, I feel like Mr. Price,
regarding the 90 day reporting time frame. My client, I
know, we trust all funds throuch a trust department that
prints out a computer sheet apparently at the end of

January for the previous vear, and I think we at that time
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of vyear also are working on tay returns and a few other
bockkeeping items that are keeping your bocockkeeper and
accountant busy. I think 90 days would be a reasonable
anount of time within in which to submit vour annuzal
report.

I believe that where the rules state for
cause you are to pay for your first examination, that is
not according to the statute. It says on the second year
examination you may be charged for the cost of such
examination., I am referring to Rule 5,3.

I believe there is simply a typographical
error in Rule 7.1 where it talks about trusting cof monies.
It says all funds are to be entrusted when in reality in
another portion of the statute talks about trusting a
minimum of 90 percent.

I think we all need to urge the department
because an annual report required by statute certain
documents are required tc be submitted within ten days. I
think it is important that you—ail urge the Attorney
General’s Office to hurry up and provide these standard
contracts that are to be used, standard reporting forms,
and that the annual reporting forms will bea recap or a

simplistic type of document.
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+he pulk of the report cr the real meat
of the report, I should think, would be taking place after
that when vou are fulfilling the reguirements and they
want £to check on you to see that you fully have filled
them in correctly, that your annual report would be rather
brief.

So I urge yocu, I urge the Attorney
General’s Office to keep in mind that we are triplicating
here with a ten day after the contract is consummated
report, an annual report, and then & within 30 days after
that report.

In talking with them earlier, I think they
have the ricght attitude, by the way, gentlemen, ladies ang
gentlemen. Nonetheless, I think all of you who are going
to be gaddled with those many reports nesd standardized
reports and certain reports to be simplistic.

I think it is much too much of & burden to
expect all of-you to come up with your own report forms
and your own contracts. The contractlrequireﬁents of this
statute and these rules are extreme, £o0 say the least.

The printers are going to have a field day
with this. Some help from the association would be needed

there, I should think. I think the costs in drawing up a
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contract by competent itegal counsel would be devastating
to some of the smaller funeral homes.

I would like to comment on 15.3,
insurance. All of the other rules in Section 15
competently regulate insurance; 15.3 eliminates it, so why
do we have the other rules? Totally inconsistent,

Accept that after having the statute -- &s
Mr. Hindes pcinted out to me the other day, we do have a
statute that is giving the Attorney General's Office a
rroblem, where it prohibits a funeral directors being
beneficiaries. I understand the Attorney General’s Office
has reguested an opinion from the insurance commissioner.

I think you-all need to perhaps urge the
insurance commissiqner to hurry up and make the opinion
and get it back to the Attorney General’s Office. I
believe that statute, and perhaps -- I don’t have a copy
of it with me -—- perhaps beforethis hearing is over Mr.
Hindes can give you that Code section or a site te¢ it so
your attorneys can give you scme assistance.

Nonetheless, I think that statute was
aimed at the ¢coal mining burial fund, of which T have
absolutely no knowledge or am even a party to. Sc;me of

you from the scuthern part of the state may merhaps
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understand the concept that that statute was getting at.
I'm kind of -- gee, I édon’t know. 1I've had no experience
with those.

I am urging you, especially those ¢f you
who practice your profession in the southern part c¢f the
state-or in any of the cozl areas tc lcok at that =tatute
because you are familiar with these coal mining burial
insurance provisions and can adeguately comment, urge the
insurance commissioner to say that that statute was aimed
at them and not aimed at what we are dealing with here
today, that is the pre-need burial fund contract.

At a very minimum, I think, the assignment
provisions of insurance is necessary to you-all making &
living. People are most comfortable with insurance.
It’s something they have grown accustomed to, that they
are knowledgeable about it.

We need that &ability to take assignments,
even though it gets a tad ridiculous. Should you sign up
for or participate with NSM s program or any of the other
nationally-known programs, you're going to be sitting
there if they purchase a life insurance policy and make

out Joe Blow as the beneficiary and two minutes later sit

right down and sign it over to you.
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Nonetheless, that is a tad ridiculous but,
nonetheless, yvou can live with that assignment. You can
have that other document executed at that time. You need
that provision if you're going to -- you need that ability
to take an assignment if you're going to participate in
NSM or any of the other programs that have already been
approved by your insurance ccmmissioner.

So I urge that 15.3 at least be altered to
the point cf allowing you-all to take assignments, at the
bare minimum.

I was totally confused, moving onward to
Rule 16.1.2, and I think the intent is correct or gocod
intention by the Attorney General’s Office, and the first
time proved that we didn’t say it the way we meant it.

It states in there that you are only
allowed to take 10 percent of what appears to be the up
front money on a contract, Many of the pre-need burial
contracts are sStrong contracts.

I think the intent of the Attorney
General’s Office was to state you can take 10 percent of
the whole of the contract, butlyou can take it out of the
downpayment rather than taking out 10 percent of each

installment down the line. I think that was their intent.
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At the present state I tnink that’s going to be changed
and I urge that that chance he madg.

Again, T urge all gf you to take an
cpportunity this morning to speak, and I think Mr. Hindes
for allowing me to speak out of turn, and thank you all
for this opportunity,

MR, HINDES: The next speaker on ocur list is Jim
Envder,

MR, SWY¥DER: Thank you. My name is Jim Snyder.
I am an attorney with the Charleston law firm of Jackson,
Kelly, Holt and O'Farrell, and I have been asked to speak
here on behalf cof Appalachian Life Insurance Companies.

My comments will mainly be directed at
Section 15, which ceals with the funding ¢f pre-need
contracts through life insurance, Appalachian Life
Insurance Companies strongly opposes Secticn 15 of the
proposed legislative rules.

The purpose of Chapter 47, Article 14, is
to insure that purchasers of pre-need burial contracts get
what they paid for at death. The legislation sets up
elaborate trusting provisions to make sure that the funds
directed toward the purchase of a pre-need contract are

there at death.
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Sectioun lu acus contrary to the purposes
of tue law in that it effectively eliminates life
insurance as a means of funding pre-need contracts.

The law was clearly not intended to
regulate insurance contracts used as a method for funding
pre-need burizls, This much is ciear from the definition
section of the aAct, Section 2, subsection 12, which
provides that a pre-need funeral contract means any
contract, agreement, mutual understanding, series or
combination ¢f contracts, agreements and mutual
understandings, éther than a contract of insurance under
which for a specified consideraticn paid in advance of
death in a lump sum or by installments, & person promises
to furnish or make available or provide funeral services,
funeral goods or burial goods for use at a time
determinable by the death of the contract beneficiary.

So the law wasn't really intended to give
regulatory power over insurance contracts. The only
evidence of any intent by the legislationor the law on
behalf of the insurance is contained in Section 9(i) of
the statute, which relates only to credit iife insurance
and only requires that the seller of the pre-need contract

disclose all costs of the credit life insurance and
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inguire of the buyer whether he understands the contract
terms,

In addition, it seems to be a little bit
of overkill for the Attorney General to take the
regulation pre-need contracts and step over into the area
of . 1ife insurance.

T think this is clearly inconsistent with
the extensive regulatory powers invested in the West
Virginia Insurance Commissioner under Chapter 33 of the
Code. Chapter 33, Article 13, deais specifically with
i1ife insurance contracts and, as noted, Section 33-13-47
specifically deals with burial insurance.

Given the extensive regulation of
insurance contracts in West Virginia, there is simply no
need for additional regulation under the pre-need burial
contract law.

I°d like to talk just briefly about a few
of the specific provisions contained in Section 15.
Section 15.2 appears to be a pre-need status to contracts
which are not necessarily pre-need contracts under the
statute, simply because life insurance is involved.

Section 15.3 has been pointed out as

excluding sellers, providers or makers of the pre-need
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contracts from peing benericiaries or assignees of the
benefits under & life insurance policy.

I am happy to see that the Attorney
General is willing to amend the rules so that assignments
may be taken. Again, it may be a little bit more
paperwork, but it’s better than nothing because I think
the eliminaticn of the ability for providers to take the
insurance proceeds, which you know that they will get the
insurance proceeds, would effectively eliminate insurance
as a meane of funding the contracts.

The way the provision is written now, it
wouldé call for very extensive testimentary documents to
assure that the decedent’s estate is bound to make payment
under the pre-need contract once the benefits under the
life insurance policy have been paid.

As to Section 15.4 regarding disclosure of
information concerning insurance other than term
insurance held as a source of payment for a pre-need
funeral contract, there really isn’t any statutcry basis.

As I noted previously, Section 9(1i)
relates to disclosure which is reguired for credit life
insurance, ané that is certainly different from insurance

which is used to fund a pre-neeé centract.
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I tuink inview of those disclosure
provisions, it is clear that the Legislature didn’t intend
to impose disclosure provisions on other forms of
insurance.

o As to Section 15.7 relating to unearned
premiums, cash surrender value, accumulated interest and
dividends when there is a cancellation of a contract or
policy, I would simply ncocte that the general insurance
law, as it is with a lot of provisions of Section 18,
takes care of that.

There are provisions in Chapter 33
relating to the non-£forfeiture of benefits, the
disposition of cash surrender value and dividends upon
cancellation or surrender of the policy.

As I said, think that can be said fecr
all of the provisions of Section 15. We have a very
comprehensive regulation of life insurance in West
Virginia. To the extent that the Attorney General’'s
regulations parrct those regulations of the insurance
commissioner, they are unnecessary. To the extent that
they deviate fromthem, I think they shouldbe stricken as
being inconsistent.

One other provision of the regulations
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concerns Appalachian Life, and that is Section 7.2.
Section 7.2 provides that no trustee or board of trustees
may invest or apply trust funds for the purchase of a

contract of insurance on the contract beneficiary’s 1life,

- . I amreally not sure exactly what that is
aimed at. If it is aimed at tying the trustee’s hands
once the funds leave the trust, I think as to a trustee
who is a provider, seller or pre-need contract maker, it
is unnecessary because Section 5(a)(3) of the Act clearly
reguires that those funds be deposited in a federal or
state chartered financial institution.

As for a trust which igs admninisteredby a
bank or a trust company pursuant to a trust agreement
under Section 5(a)(3)(2) of the statute, I don’t think
there is any reason to restrict the trustee’s powers of
investment.

An independent trustee under the law is a
fiduciary and it is reguired to maximize the assets of the
trust and at the same time exercise prudence in
investment. If an independent trustee determines the best
way to fund these contracts and maximize the assets of the
trust is through the purchase of insurance, that is the

determination that he is beund by and is making in the
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best interest oL the trust and ne should be permitted to
make that decision. :
Thank you very much for your time and

attention.

MR. HINDES: The next speaker on our list is
Charles E. Dodd.

MR, DCODD: Good morning, ladies and gentlemen.
I am Charles Doédd from Webster Springs, Dodd and Reed
Funeral Home,

I thought that some funeral director
should make some comments here this morning because we
have heardé from Mr, Price, the director of the state
association, and two attornevs who are representing cther
entities, and I think that the funeral directors have &
different view or a different plan than probasbly scmebody
else who is coming into it and trying to define and
identify just what we are facing in the way of rules and
regulations.

Now I'm not going to go over everything
that I had in mind because it’s already been touched on by
most of these other people, but I did want to mention scme
particular thing and I think some interpretation is

necessary.
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L think there will be a lot of funeral
directors in the state who have not read this law or have
not evenread the rules and regulations, and some of them
maybe never will and they won’'t know what is going on.

I'm going to cover some things here that
nobody has covered before as a matter of what I think is
information that probably funeral directors should have.

Item number one is regarding definitions,
Section 2.3, funeral merchandise. Now, as I interpret
this, and I talked to scme funeral directors and they
didn’t understand it, but I am assuming that any
interpretations we are going to have or any opinions are
going to be rendered by the Attorney General’'s Office.

If I interpret 2.3 as well as 2.2 that any
person, whether or nct he is a funeral director or whether
in each of these sections it refers to cemeteries, that
anybody could sell markers, memorials, monuments, urns,
burial vaults as a separate sale without it being
considered a pre-need sale., This is my interpretation. 1
assume that this is the same interpretation the Attorney
General will put on it. |

Section 4.2, no person other than a bank,

trust company, savings and loan association, other
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financial institution as provided by West Virginia Code
47-14-3 may act as trustee with re'spect to funds paid --
or I suppose that word is supposed to be on -- it says or
~- pre-need funeral contracts unless he has procured a
certificate of authority. .

I don’t know whether other funeral
directors have contracts of this type, but I know that we
have them in existence anéd I am assuming that other
funeral directors have them in existence, too, where you
have made pre-need contracts and a particular person, a
thiré party, is a trustee.

It's just an individual. It may be the
person’s attorney, it may be a relative or it may be Jjust
a friend because the person maybe doesn’t have any
relatives, and they are a trustee on an irrevocable
contract for funeral service,

This thing says that they have to gcet a
certificate of authority to be a trustee. Now, is that
retroactive? Is that going to affect those people? Can
they still serve as a trustee on that contract? We need
to know that.

Ancther thing, this is Section 4.4

regarding the fee for certificate of authority, this has
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been mentioned before,but I think it wouldbe a complete
injustice for anybody to submit a hundred dollar fee to
the Attorney General’s Office for a certificate of
authority and they would reject it and he dcesn’t give
youf’ﬁgndred dollars back.

That would not béfight inmy cpinion, ang
I am convinced that that should be completely reversed.

If I send for a hundred dollar certificate and I don’t get
it, I think if I didn’t get anvthing for my money, I think
it ought to be gsent back.

Another thing is in regard to the
insurance, which the gentlemen before me have talked
about., All of them have mentioned it. When you read in
the law, the only place I can find in the l1aw where it
says anything at all about insurance is in the F and A.
That’s 47-14-2, subsection 12, which I think Mr. Snyder
maybe read.

The only place that insurance is menticned
in here is in that subsection, and it doesn’t refer to
insurance anywhere at all. I know my interpretation, my
best interpretation of this subsection would be that a
contract of insurance under this definition is not a pre-

need contract.
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That’s the way I interpret it. I don’t
rnow how the rest of you do, but that’s the way I feel
about it. I don’t think that insurance is a pre-need

contract because there is no money to be trusted.

T

’ There were a few other little things., I

think the other gentlemen have covered them almost
completely, and I presume there are other people here who
would like to talk.

So, with that, I thank vou vervy much for
the time and the cpportunity to spgak.

MR. HINDES: The next speaker on my list is
Karen Love,

MS. LOVE: I am Karen Love. I am an attorney
with the law firmof Ice, Miller, Donadio and Ryan in
Indianapolis, Indizna, and I am here representing Layman
National Life Insurance Company.

Layman National is in the business of
writing insurance and doing policies and is licensed in
the state of West Virginia and it does write insurance
that would cover funeral goods and services. Its interest
in these rules relates primarily to the writing of such
policies in acccordance with the laws of West Virginia.

Layman National proposes to have a bank or
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trust company be the beneficiary of any policy of
insurance it issues. It would do so under a written trust
agreement, which would reguire that the funds be dispersed

on behalf of the contract beneficiary, in accordance with

the West Virginia law.

In pursuit cf this law I only have
comments with respect to proposed rule 7.2. This rule
prohibits a trustee from investing or applying trust funds
for the purchase of a contract of insurance whether the
trustee is a financial institution or not.

We believe that it would be in the public
interest to allew a bank or trust company to purchase
policies of insurance under a trust agreement where a bank
or trust company is to be the beneficiaryof thepolicy
under a written trust agreement.

The bank or trust company would provide a
respensible person to see that the policy is actually
written and wculd provide the consumer with a procedure to
provide the best possible protection because it places in
the bank or trust company the responsibility of purchasing
a policy of insurance and, upon death, seeing that the
policy proceeds are used in accordance with the provisions

of the law.
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We believe that the statute itself in no
way implies that banks and trust companies, as trustees,
cannct purchase such pclicies. Section £47-14-5(3})}(2)

provides that the bank or trust company may proceed in

-

aééordance with the written trugt agreement.

With these comments of mine we propose
that section 7.2 be revised to read: 7.2 Other than as
provided in this section, no trustee or board of trustees
may invest or apply trust funds for the purchase of
insurance on a contract beneficiaries life.

Inthose cases where a trustee is a bank
or trust c¢ompany under a written trust agreement which
provides that the trustee will hold the proceeds of any
policy of insurance or other funds for the payment of
funeral goods and services on behalf of the contract
beneficiary.

In accordance with West Virginia Code
Section 47-14-1 et. seg., such trustee may cause the
policy of insurance to be written with funds provided to
it by the contract seller or contract beneficiary.

If anyone has any questioné regarding our
comments, I will be available to answer any guestions that

any of you may have and certainly any guestions that the
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Attorney General has.

Thank you.

MR. HINDES: Next, Martha E. Junker and John
Bonfair, one or the other or both.

MS. JUNKER: My name is Martha E. Junker, and I
am making comments on behalf of Forethought Life Insurance
Company .

Forethought is a division of Hillenbrand
Industries, a Fortune 500 company located in Batesville,
Indiana. Eillenbrand Industries, throuch its major
subsidiary, Batesville Casket Company, the largest
manufacturer cf burial caskets in the world, has enjoyed a
history of more than 100 vears in funeral service.

In response to the demand of funeral
directors and consumers, the Forethought group began to
develop a prearranged funeral planning program. They
considered a number of alternatives for funding for this
program and finally settled on an inflation-adjusted life
insurance policy.

In the process they purchased an insurance
company and Forethought Life Insurance Company makes
products available through licensed funeral funds, and

each funeral planning counselilor is trained as a life
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insurance agent.

The Forethougnt program as originally
designed involves three basic steps. The consumer plans
the funeral by selecting funeral goods and services., The
consumer purchases the Forethought life insurance policy
relative to the amount of the cdréent funeral price. Then
the consumer contingently assigns the proceeds of the
policy to the funergl firmin return for the funeral
firm's promise to provide the funeral arranged at or below
the guaranteed funeral price.

The excess benefit that would be available
at the time of death is paid to the beneficiary ef the
policy. The death benefit of the pelicy as purchased by
the consumer are adjusted con a guarterly basis, based on
an inflation index which is the implicit price declared or
the gross national product.

The funeral firm guarantees in the
Forethought funeral planning agreement that the price that
will be charged at the time of the funeral isactually
performed will not be more than the original funeral price
adiusted by this same inflation index. That is both the
death benefit and the policy, and the guaranteed benefit of

the policy and the guaranteed funeral price go up
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precisely tne same rate. Tnis method, we feel, protects
both the funeral director and the consumer.

Another important concern in developing
the Forethcught program was to design a policy that could
ndf‘gé-confﬁsed as burial insurance. Many states,
including West Virginia, have statutes usurping and
prohibiting the limitation of death benefits to only the
delivery of goods and services.

The Forethought funeral planning progran
was developed taking these laws into account. It is
distinguishable from such types of plans in th?f all
benefits are paid in cash, not in goods and services, and
any assignment of proceeds is contingent on the funeral
director’s delivery of services.

If the assigned funeral home does not for
any reason perform the services, the proceeds of the
policy would be paid in cash to the beneficiary designated
in the policy.

Forethought Life Insurance Company is
authorized to transact insurance in the state of West
Virginia and currently has two policies approved by the

Department of Insurance. There is a stable premium whole

life policy, which provides full coverage from the date the
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policy is 1ssued, ana a limited payment policy, which
gllowed the consumer to make meonthly premium payments over
five or ten years.

The limited pay policy provides full
coverage by accidental death from date of issue and death
from natural causes is limited to a return premium plus
ten percent annualized during the first two years and is
fully covered after the two-year period,

The Forethought life insurance policy is
specifically designed to accomplish three goals, basically
to fund prearranged funeral plans; secondly, to prevent
the uses that plagued early burial insurance programs;
and, third, to protect the interests of the consumer and
the funeral parlor.

We commend the West Virginia Office of
Consumer Protection for its efforts to establish
guidelines for pre-need burial contracts, angd our comments
are based upon our experience that we have gained through
offering a program and our research that we have
conducted.

We respectfully submit, however, that
insurance funded pre-need arrangements were intentionally

omitted by the Legislature from the definition of a pre-
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need contract under the Burial Contracts Act and, thus,
they are not subject to regulationfby the Office of
Consumer Prctection.

- The proposed rules purport in scope,

-

authofity and construction to be.derived from the Pre-need
Burial Contracts Act, and that has been stated several
times this morning, that they are derived from that 2Zct.

The intent ¢f that Act is expressly stated
inthe legislation to be construed as alimitation on the
manner in which a person is permitted to accept funds and
prepayment of funeral services so that at all times
mempers of the public may have an opportunity to arrange
and pay for funerals for themselves and their families in
advance of need, while at the same time providing all
possible safeguards by which such prepaid funerals cannot
be dissipated.

Basically, the legislative intent
emphasizes two points. They identify two areas of
concern. First, prepayment of funeral services and goods
to a funeral parler. Secondly, allowing arrangements to
be made in advance while providing safeguards against
dissipation of prepaid funds.

Neither of these concerns are a problem
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o

with an insurance funded prearranged program since the
insurance agent who takes the money andé takes his premium
does not take it under the pre-need contract, so there is
no prepayment of funeral services and gocds. Secondly,
therd isnodanger that the funds will be dissipated
because those funds are protectedlby the insurance
regulations.

We have some specific comments cencerning
the rules, specifically 15.3. It’s the section that
prohibits payment of insurance proceeds to & funeral
provider as a beneficiary or on an assignment.

We are happy to hear that there will be
some change to this provision. Porethought agrees with
a prohibition of any type of a device such as a
beneficiary Gesignation or an absolute assignment which
would limit the insured’s or the family's right to their
freedom of choice of the funeral provider and the services
that will actually be provided.

However, we make use of an assignment
which is contingent upon performance of services and is
revocable or transferrable at any time prior to delivery.
We feel that this process dces not restrict the family’'s

freedom of choice and zllows assignment and allows the
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funeral home to receive the benefits ¢f an insurance
policy while protecting the indivigdual’s freedom of
choice.

We feel that Section 15.3, as prorposed,
unnecessarily and unreascnably restricts the right of the
life insurance policy owner to éhbose who should receive
the benefits of the policy. Such restriction does not
protect the consumer, rather it is invalid restraint on
the consumer s rights.

We would recommend that the prepeosed rule
be changed by adding words similar to, in such a way as
to restrict the funeral planner’s or survivor’s right to
freedom of choice in funsral goods or services or
provider.

I might also mention the Attorney General
has regquested that instead of speaking directly to the
validity of anassignment of apolicy that would speak to
the procedure under which this might be put into place.
Again, I would emphasize that contingent assignment or
something similar to that which protects the family’s
freedom of choice, we feel isa very effective way of
protecting all interests ccncerned in this situation.

We have mentioned that in our claims
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procedure at Forethought Life Insurance Company we would
require a statement of goods and seérvices at the time of
need, and we would pay only what services were actually
performed by the funerzl home. Any excess benefits would
then go to the beneficiary of the policy.

Section 15.4 regquires that the purchaser
of an insurance contract fund for pre-need be given a cost
comparisen with term insurance cn a separate sheet pf
paper. Forethought Life Insurance Company believes that
this regulation is unnecessary, ¢iven the disclosure and
solicitation regulations for insurance which reguire both
buyer’s guide and a policy summary would be givento
purchasers of life insurance policies.

The buyer’s guide discusses the difference
between term and whole life insurance, and the policy
summary contains surrender cost indexes and a net payment
cost index which is designed purpcsely to provide the
consumer a cost comparison statement with which they can
compare similar types of policies.

The buyer’s guide re;ognizes that these
indexes should only be used for comparing relative costs
of similar policies. It is very difficult to compare cost

of atermlife insurancepolicy with the cost of a whole

[
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life insurance policy because they are just totally
different types of policies.

Rather, we would reccmmend the use of the
buyer’s guide, coupled with the policy summary which
discloses the differences between the pclicies, and then
! it provides a cocst index from which they can compare the
costs of the insurance which they would want t£o purchase.

15.5 prohibits a contract seller from
refusing to enter intoc a pre-need contract solely because
the individual chooses to purchase insurance from a source
(: other than the seller or a particular insurance company.

Forethought Life Insurance Company feels
it is essential to recognize that all life insurance
pclicies are not alike and vary greatly as to design.
Where the funeral home guarantees the price of the
funeral, it should not be regquired to accept any funding
mechanism because a lot insurance policies will have a
level death benefit with does not increase with inflation
in the manner that tﬁe Forethought policy does, and the
funeral home would be open to greater risk and the family
would be open to a greater risk andg, theréfore, would
recommend that words such as "cf equalAvalue'be added to

15.5 prior to the word "from®” in that section so that the

ACR.




48

consumer and the funeral home could be adequately
protected.

Section 15.7 reguires that any refund of
unearned premiums have surrender value accumulated
iﬁgz?est to be returned to the contract buyer or the
contract beneficiary as if these funds were trust funds.

It isvery important to recognize that an
insurance policy is not a trust and that an insurer has
cbligations under the insurance contract to pay these
values in a certain prescribed manner.

What this regulation cculd pocse is a
conflict for the insurer tocomply with 15,7 or to comply
with the insurance contract itself, which would reguire
that these values be paid conly as the owner would specify.
The owner is not the contract buyer or the contract
beneficiary. This would set up a dilemma which an
insurance company should not have to be faceé with.

I would now turnthe proegram over to John
Bonfair from Forethought to make some additions.

MR. BONFAIR: Thank you. My name is John
Bonfair and I amthe Vice President of Product ana

Business Development with Forethought Life Insurance

Company.
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I have asked to break into our
presentation to present the next comments because I am
very concerned, especially with forcing the reguirements
on Forethought Life Insurance Company and its product
desggn fer what we feel are probably needless fears of the
Consumer Protection Department.

Section 15.8 requires that every life
insurance or annuity contract used to fund a prearranged
funeral provicde an immediate unconditional payment of
death benefits in the amount c¢f the funeral price at the
time of arrangement,

Well, in the first case, an annuity which,
for its consideration, is paid over time obviocusly is not
going to be able to do that because it is by nature an
annuity and not a death benefit. So immediately the words
are wrong; the concept is wWrong,.

Then to reguire that of a life insurance
policy and, as Marty discussed, our life insurance policy
is designed to provide a guaranteed issus product which
does not have any underwriting and, therefore, would
accept 8ll age risks up toc age 90 ona limited pay that
would be age 75. This section would pose a restriction on

insurance fundegd prearranged funeral plans that does not
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exist for trust arrangements,

Secticn 47—14(a)(lf ¢f the Pre-need Buriagl
Contracts Act provides that a contract buyer may insist on
the purchase of credit life insurance to cover the full
cost of the funeral or, if the censumer does not wish to
do so, the funeral home would not be forced to provide the
full services based on partial payment.

In the instance of credit life .insurance
where credit life insurance can be obtained, and in many
instences there are age restrictions on credit life
insurance that would pe less than the policy that we
provide, some people would be unable to obtain the
coverage even after any period of time, while credit life
is generally immediately effective. Our policy has a
waiting pericd of two years. On the cther hand, after the
two-year period, full and complete performance of the
contracts can be obtained. As a consegquence, the death
benefit was paid.

Full and complete performance where there
is no credit life insurance by the trust fund can only be
cbtained after the consumer has made full payment of the
agreed-upon price. That, therefore, creates an adéitional

constraint on an insurance fund, a fund like our own that
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does not exist with respect to the trust.

Mr. Hindes spocke to the parallel, to the
attempt to create parallels between insurance funded
funeral plans and trust funded funeral plans, and I would
suéggst_ihat there immediately becomes a lack of parallel
in this instance in that we are.éroviding an opportunity
through this product to provide insurance coverage on a
deferred basis to the insurer, but insurance coverage
nonetheless that would grow to the death benefit, would be
sure that growth of the death benefit would cover the
funeral after the first year and are, therefore, subjected
to @ greater restriction than the trust funds. The
parallel immediately is avoided.

Since a person making cash payments over
time to a trust funded plan until the regquired payments
have been made, death before all payments have been made
results in an obligation on the part of survivors to pay
the difference.

Therefcre, a $3,000 prearranged funeral on
which a consumer makes a $50 contribution will take five
years to pay up. The funeral planner will not be entitled
to a complete funeral until all the installments have been

paid,
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Under the Forethought program the same
consumer would likewise opt to pay for the insurance over
time. Limited payoff should provide full ceverage for the
effective date by accidental means, one additional benefit
that comes out of our program.

Natural death is fully covered after two
years, even though the insurance premiums remain due for
ancther three years. So the insured has complete covearage
and the funeral is fully funded at times when he would not
have made all the reguired payments under a trust fundg.

We assert that the consumer’s choice
should not be limited, rather thev should be expanded. We
believe that consumers are able to make informed decisions
and ought to have free choice of funding options for
prearranged funerals.

The West Virginia Insurance Department has
approved the Forethought limited payment policy. The
propcsed rules should not reguire more ceoverage from a
policy than the insurance department, especially when that
same coverage is not reguired of trust arrangements.

The Forethought approach to funeral
planning systems and products maintains and enhances the

process of prearranging a funeral and providing funding in
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the future.

It focuses attention on the consumer’s
primary c¢bjective, that is, funeral planning, and its
appeal to consumer and funeral director alike have been
dramatically demonstrated in only the few months that
Forethought has been in the marketplace coffering these
products.

It does so for several reascns. It is
simple to understand, it provides inflation protection for
the consumer and for the funeral director, it avoids
rejecticon through underwriting and the risks of
contestability of the policy after the policy has been
issued during that contestability periogd.

It eliminates the need for embarrasing
health gquestions and medical exams of older people for
whom this is concern, and it is life insurance and not an
annuity, which might be the opinion under an underwritten
program in which the person does not gualify.

Guaranteed issue deferred benefit life
insurance is a legitimate alternative to underwriting,
especially for older persons. It is not within the scope
of the department’s authority to exclude the sale of this

product as funeral funding, as a funeral funding vehicle
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when it can be otherwise s0ld in West Virginia.

Sections B.2, 9.6.6 and 15.9 are comméents
on these, These sections require that various documents
relating to each periodand will be delivered to the
chgﬁmer'Protéction Division. 9.6.6 requires contract
sellers to file with the Divisicn a2 copy ¢f each signed
pre-need funeral contract.

If a contract is funded by insurance,
Section 15.9 requires the seller to file with the Division
a2 copy of the insurance policy. Section 8.2 reguires the
funeral directer to file with the Division a statement of
goods and services which Jjustifies any change in the
pre-need statement. We believe these rules are excessive
and should be eliminated.

The Forethought group commends the
Consumer Protection Division of the West Virginia Office
of the Attorney General in its efforts to protect the
interest of consumers. The Forethought group shares in
those interests and remains dedicated to providing guality
funeral prearrangement services to consumers.

To that end we commit to assisting
regulators in establishing fair and adeguate rules to

protect consumers’ interest and would regqguest the

ALR.




55

opportunity to take & greaster part in the process,

As a request in connection with that
interest, we would ask that the record be kept open ¢on
this hearing fcr at least another two weeks after the
cldSe-of this hearing so that we may contact those 73-sone
firms who have already signed up for our program in the
state of West Virginia and who have obviocusly a
considaraible interest in making sure that the program c¢an
continue as it was originally presented toc them con the
insurance laws in the state of West Virginia and to be
able to comment on the appropriateness of the rules with
respect to their own operation.

One last statement, the Forethought Life
Insurance Company must continue to assert the Department
lacks the authority to apply the proposed rules to life
insurance funded funeral planning and to limit the type of
life preoducts, directly or indirectly, sold to that end.

Thank you for the opportunity to speak
before you.

MR. HINDES: Next on the list, Terry Ferrell. I
think it says Terry Ferrell and Jack Barker.

That is the end of the sign-up sheet, If

there is anyone #lse here wvho would like to address

ACR




56

comments to therules cr ocuroffice for the purpocse of
this record, I would invite you to,do that at this time,

Since nobody is jumping up, I will assume
that no one else wants to make a statement.

Let me say that as far as the public
notices, public comment period, ;é indicated in the
notice, that does conclude today at the close of business
at five o’clock. That was the deadline which we are
reguired by statutory procedure for promulgating these
rules to create a set time periocd.

2s far as the mechanical process that we
are now involved in, however, what we will have t¢c do is
to put in final form our agency approved rules. There are
a number of other related documents that have to be
prepared.

We have to write a commentary, for
example, that explains every modification that is made to
the original proposed rules, explain the reascn for it.
¥We have to prepare a document which essentially describes
the in put that we receive during this comment period. .
That is not something that is going to be accomplished by
five o’clock today and, as a practical matter, we will be

working on this through next week.
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So if there are other comments, other
opportunities for input that any of yvou others would like
to take advantage of, we are not going to refuse to listen

to anyocne Jjust because five o’clock today came.

t - . We would like to have as much input as wve
can get on these rules. We are new at this process. We
don't.have anyone in our cffice that has any independent
expertise in yvour business. We are attempting to learn
how that business operates, at least in terms of pre-need
funeral contracts, so that we can develop sensible rules
within the parameters already established by the Pre-need
Burial Act. 8o I would invite comments and in put.

AS soon as we complete our process, which
hopefully will be next week, we will again send to
everyone on our mailing list a copy of the rule.

With that --

MR. MANCINELLI: Mr. Commissioner, it’s not a
comment. It more might be a question to you. We have
some firms in the state that did not receive the notice of
yvour public hearing. There were four firms that have
contacted me and had not received this,

The other guestion that I have is that -=-

MR. EBINDES: WwWill you identify yourself, sir, for
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.

the purpose of the Reporter sitting right beside you?
MR. MANCINELLI: Vince Mancinelli from
Morgantown.

It is my understanding that the statute
calls for a 30-day nctice for a public hearing, and these
people did not receive your notice from your office, and I
realize that your letter was written on the 18th and was
mailed out on August 21lst, postmarked August 31lst, to all
the funeral establishments. That certainly doesn’t
warrant a 30-day notice which the statute calls for.

Most of the firms received them about two
weeks ago, 50 I think that there gsheould be more time or at
least entertain the thought that these other peoplé
received the draft that you had sent to &1l but four --
there may be more, but there’s four that I know of that
did not receive themn.

MR, BINDES: Thank you, Mr., Mancinelli.

At this peoint then, T will declare the
record for this public hearinc concluded, all comments
having been received, and we can close the record on this
hearing.

(WHEEREUPON, at 11:20 a.m. the

hearing was concluded.)
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