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Title: . WEmergenCJ rule concerning the prevention
of unfalr or aeceptﬂve acts or practices

in the course of flood-related recovery.
efforts in West Virginia. :

SUMMARY OF EMERGENCY RULE

The Consumer Protection Division of the Office of the
Attorney General is promulgating an Emergency Rule designed
to prevent a- varlety of unfair o deceptlve acts or practices
in the course of flood- related recovery efforts in West
Virginia, - —_— '

The Rule i1s divided inte five secticns. The first,
entitled "General," addresses the scope, authority, filing
date, gffective date, DTehalties, construction and severabil-
ity of the Rule. - .

The second section contains relevant definitions.

The third section initiates the substantive reguirements
of the Rule. . Specifically, it requires all docor-to-door home
improvement contractors operating in the twenty-nine (29)
county Iflcod disaster region to register with the Consumer
Protection Division of the Attorney General's office. The
underlyving purpose. of this section is threefold: (1) to
gather information necessaxry.tc assist consumers in evaluat-
ing door-fo-door contractors; (2) to educate the relevant
segment..0of the business community about State consumer pro-
tection laws; and . (3) teo discourage unscrupulous operators
from engaging in trade or commerce in the Mountain State.
This registration provision will expire on September 1, 1986,
unless ctherwise extended by amsndment.

The fourth section, entitled "Hcome Improvement and Home
Constructicn Transactions," identifiss those activities con-
sidered by the Consumexr Protection Division to constitute
unfzair or deceptlve “acts or ‘practices., A total of thirty-
cne {31) specific acts or practices are proscribed, including
failure to provide & written Tontract, fallure to _provide o




the full price of the work to be performed, and misrepre-
sentlng that goods are specially discounted due to surplus
from & previous job. The need for this section is under-
scored by the eleven-year experience of the Consumer
Protection Division in handling complaints of this nature,
our recent experience with flood-related complaints, and
reports from cother states engaged in similar enforcement
activities.

The final section deals with the unethical practices of
misrepresenting the extent of flood-damaged goods offeréd
for sale. It also prohibits the selling of flood-damaged
goods without clear and consplcucus dlsclosure of the extent
of the damage.

For more information, please contact David L. Grubb,
Deputy Attorney General, Office of the Atitorney General,
Consumer Protection Division, 1204 Kanawha Boulevard, East,
Charleston, West Virginia 25301. :
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in the course of flood-related recovery
efforts in West Virginia,.

Sectlion 1. Generigl

1.1 Scope - This emergency rule covers certain
unfair or deceptive acts or practices covering door=to-door -
home improvement transactions, home improvement and home
construction transactmous, and the sa1e of ficod-damaged.
goods. - :

1.2 Authority = W. Va. Code § 46A=-6-103 and Code _ __
§ 46A-7-i02(e}.
1.3 Filing Date - November 26, 1885
) 1.4 Effective Date - November 26, 1985
1.5 . . Repeal of Former Rule - Woit applicable.
1.6 Penalities ~ Except as ctherwise indicated, a

violaticn of this rule constitutes a violation of the West
Virginia Consumer Creal; and P?otectlon Act W. Va, Code 8§

462-1 et seq. -

1.7 ‘Construction - This rule shall be liberally
construed to effectidate the purposes of the West Virginia
Consumer. Credit and Protection Act, W. Va. Code 46A-1 et

s5ed.

i.8 Seveérability -~ If, for_any reason, any sec-— . =
tion, subsection, sentence, clause, phrase, or proevision cof '
this rule or the-application thersecf to any parson or cir- .o
cumstance is held unconstitutional or. invalid, such uncon- -
stitutioconality or invalidity shall 1ot affect cther sections,
subsecticns, sentences, clauses, phrases, or provisions or
its application to any other person or circumstance, and to
this end each and every section, subsection, sentence, clause,
phrase, or provxswon of thls rule ls nereby déclared

saverablel, ... . I - B 7
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Section 2. Definitions

2.1 "The Act" means the West Virginia Consumer
Credit and Protection Act, W. Va. Code § 46A~1 et seg.

2.2 ....- "Advertisement" (including the terms adver-
tise and advertisement) means any oral, written or graphic
statement made by the seller in any mahner in connection
with the solicitation of business and includes, without lim-
itation because of enumeration, statements or representa-
tions made in a newspaper, magazine or other publication or
on radio or television or contained in any notice, handbill,
biliboard, poster, display, bill, circular, brochure, pam-
phlet, sign,; catalog, or letter, or printed on or contained
in any tag or label attached to or accompanying any goods
or services cffered for sale. Advertisement includes any
statement or representation disseminated within West Virginia
even 1f such statement cor representation was first dis-
seminated ocutside West Virginia.

2.3 | "Clear and Conspicuous" means that the state- -
ment, representation or term being- -disclesed is of such size,
gsound, and/or color contrast and is so . pressnted as to be
readily ncticeable to the person to whom it is being dis-
closed. A statement, representation or term contained in a
printed advertisement is not clear and conspilcuous unless:
(2) it appears in type at least 20% of the gize of the larg-
est type used in the advertisement, except for the type size
of the seller's name, and (b} it appears in close proximity
te the information which it modifies or fto which the seller
intended it to refer. S L . :

2.4 "Door-to-Door Sale" means a sale, lease, or
rental of consumer goads or services with a purchase price
of $25 or more, whether under single or multiple contracts,
in"which the seller or his representative personally solicits
the sale, including those in response to or following an
invitation by the buyer, and the buyer's agreement or offer
to purchase is made at a place other than the place of busi-
ness ¢f the seller. The term "door-to-docr sale" dces not
include a transactlon:
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Z.4.1 Made pursuant to pricr negotliations in the
course .cf a visit by the buyer tc a retail business
establishment having a fixed permanent'locat*on where the
geods are exhibited or the services are oLrered for sale on
a continuing basis; or

2.4.2 In which the consumer is accorded the right
of .recisgion by the provisicns of the Consumer Credit’
Protection Act (15 U.S.C. 1635) or regulations issued pur-
suant thereto; or I o T .

2.4.3 In"which the buyer has initiated the contact.
and the gcods cor services are needed +0 meet a bona fide
immediate personal emergency of the buver, and the buyer
furnishes the seller with a separate dated and signed per-
sonal statement in the buyer's handwriting describing the
situation recuiring immediate remedy and expressly acknowledg-
ing and waiving the rlah_ to cancel the sa1e w;thln three —_
business days; or - T :

2.4.4 = Conducted and éonsummated entirely by mail
¢r telephone; and without any other contact between the
puyer and the sellericr its representative. prior to the
delivery of the goods cr perfdrmance of the services; or

2.4.5  In which the buyer has initiated +the contact
and specifically reguested the.seller to visit his hcome for
the purpose of repairing or perfcrnihg maintenance upon the
buyer's personal property. _ If in the c¢ourse.of such a visit,_
the seller Sells the buyer the right to rsmceive additional
services or goods other . than replacement parts necessarily
used in perfdérming the fmaihtenance or in maklng the repairs,
the sale of those additional goods oF services would not
fall within this exclusion; or -

2.4.6 " Pertaining to .the sale_or rental of real
property, to the sale of insurance:-cr fo. the sale of securities
or commodities by a broker- dealer reglstered with the Securities
and Exchange Commission.

2.5.  "Consumer Gopds or Services" means goods or -
services purchased, leased or rented Drlnar11y for personal,
family or household .purpdseés.
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2.6 = "Flcod.Disaster Regiocn" shall meahn the
following twenty-nine (29) counties in the State of West
Virginia: ~Barbour, Berkeley, Braxton, Calhoun, Doddridge,
Gilmer, Grant, GY¥eéenbrier, Hampshire, Hardy, Harrison,
Jefferson, Lewis, Marion, Mineral, Monongalia, Monroe,
Morgan, Nicholas, Pocahontas,, Pendleton, Prestoen, Ranaolph
Summers, Tayldr, Tyler, Tucker, Upshur and Webster.

2.7 "Flood damaged" pertains te any goods, the
valus or use of which are. lmpalred or otherwise diminished
as a result cf a flood. '

2.8 "Home Constructicon" means constructing
single family dwe1ling units including single family homes,
condeminium units or any cther dwelling unit to be soid to
any person primarily for personal or family use,. -

2.9 "Home Construction Coatractor" means a1l
persens, firms and corporations engaged in Lne trade or. com=-
merce. of home ceonstruction.

2,10 . "Home Improvement” means installing roofing,
siding, paving, windows, doors, awnings, heating and air-
conditiconing equipment, water scfteners and purifiers, swim-
ming pocls, fire protection devices or any other. permanent -
installaticn or improvement atfached or to be attached to an
already ékxisting home, nomcommercial stricture or building.

2.11 " THcme Improvement Contractor" means all
persons, firms and corporaticns, their officers, representa-
tives, agents and employeses.engaged in the trade or commerce
cf hceme ilmprovements. : -

2.12 "Person” or "party" includes a natural
person or an individual, and an corganization.

2.137 77 V"Registration" shall mean the completion and
filing of 'a Door-to=Door Home Improvement Contractor
Registration Form with the Consumer Protection Division of
the Office of the Attorney General, 1204 Kanawha Boulevard,
East, Charleston, West Virginia 25301. See Appendix for a
cepy of the requﬂslte form as ava1lable from the OFflce ot
the Attorney General.
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Section 3. © ~ Doc¥-tc-Door Home improvement Transactions
In The Flood Disaster Region of West Virginia

Registration. It is an unfair or deceptive
act or practice for deor~to-door home improvement con-
tractors engaged in trade or commerce in the flood disaster
regions of West Virginia to fail to register with the
Consumer Protection Divisicn of the Attorney General's
office. Such registration will expire, unless extended by
amendment hereto, on September 1, 1886,

Section 4. Home Improvement and Home Construction
Transactionsg
4.1 In connection with any home improvement or

home construction transaction, and without limitation by
enumeration, it is an unfair or deceptive act or practice
for any seller to: : -

4,1.1 Fail to disclose the exact nature, descrip-
tion, and price ¢f the goods or services which are to be the
subject of the transaction to the buyer or prospective buyers
in advance of any attempt to induce the buyer or prospective
buyer into (1) an agreement in writing, or (2) to pay any
consideration to the seller:

4.1.2 Fall to provide a written contract to the
home construction buyer or home improvement buyer at the
time cf sale; T T

£4.1.3 Fail to provide an approximate construction
completion date in the written contract unless the contract
clearly and conspicuously discleses that no completion date
is provided;

£.1.4 Fail to £ill in all the relevant blank
spaces in the construction contract before it is signed by
the buver; T -

4,1.5 Fail to include the contractor's name and
address on the contract:
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4.1.6 Fall to Include in the contract a
description of the construction work to be performed;

4.1.7 Fail to include in the <Bntract all
financing inforﬁétion’as‘requiréd by federal and. state law,
including the right of recission notifigdtion” ‘pursuant. te 15
U.3.C. § 1635 and 12 C.F.R. § 226.15;

4.1.8 Fail to include in the contract all warranty
agreements of the contractor for . the benefit of the buver;

4.1.¢ Disclaim, exclude, modify or otherwise
attempt to limit any warranty, including the warranties of
merchantability and fitness for a partlcular purpose,
pursuant to W. Va. Code § 46A-€6-107; ’

4.1.10 .. Abandon or £ail tc honor without ZSustification
the censtruction contract reguired in subsection 4.1 with a
home improvement or home construction buver or to deviate - -
from or disregard plans or specifications in anyv material
respect without the consent cof the buyer;

4.1.11 Make any misrepresentation in the procurement
of~a cdonstruction contract or make any false promise of a
character.-likely to influence, persuade or induce; )

4.1.12 .Use any false or deceptive inducements or
misrepresent or falselv state to a prospective buver that
his dwelling or building is to serve as a "prospective
buyer" lure, or !model home" or advertising job" and that he
will be paid a commission or cther compensation for any
other sales the seller may mdake in the vicinity or within a
specified distance ‘from the buver's location znd that in any
way leads the buyer to believe that the cost of the improve-

ment or installation will be fully paid or greatly reduced
by reason thereof;

4,1.13 Fall to cOmp1éte the construction before the
completion date as stated in the construction contract .
unless such cohstrudtidn is delaved by unforeseeable acts of
God, strikes or other events beyond the contractor's
control
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4,1.14 Attempt to induce a buver tc sign any .
certificate or completion form before such consitruction is
actually completed; T

4.1.15 Fail to disclose that the goods being
offered need additicnal attachments or fixtures to perform
the functions claimed for them by the seller;

4.1.16 "Indude or persuade a buver or a prospechtive .
buver tc sign any writing when the seller knows or has
reason tc know that the buyer or prospective buyer is unable
to read or write, cor does not understand the terms of the
instrument;

4.1.17 Represent that the buyer or prospective
buver has been specially selected to receive a bargain,
discount or other -advantage when such, in fact, ig nct true;

4.1.18 TFail to discleose te a buyer cor prospective
buyer orally prior to the time cf sale, and in writing on
any conditional sales contract, promissory note, or other
instrument of indebtedness executed by & buyer or prospec-
tive buyer, and with such conspicucusness and clarity as is
likely to be observed and resad by such & buyer cr prospec-—
tive buyer, that such instrument, which must have printed on
the face thereof "Consumer Note," may ke discounted, nego-
tiated, or assigned to a finance company or other third
party;

4.1.19 Represent that the goods that are being of-
fered are current models, when, in fact, they are nct current
models, ¢r are discontinued medels;

4.1,20 Misrepresent the guality, capacity, character,
nature, manufacturer, or composition of any goods;

£.1.21 Misrepresent or falselv state that the
buver's present eguipment, materials or goods are dangerous
cr defective, or in need of repair of replacement;

4.1.22 Fail to disclose that the advertised price
or ofier does not include delivery or installation;
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4.1.223 Mislead the prosective buyer intc believing
that the down payment or scme cther figure constitutes the
full amount the buyer will be obligated to pay, ¢©r to .omit
or:exclude any other obllgatlons, fees, charges or costs to
the buver; '

4.1.24 Deceptively gain entry or access into. the.
prospeotive buyer's heome or onto his/her property under the
guise of any governmental or public utility inspection, right -
or duty, or to misrepresent that the seller has such authorlty,

4.1’25 Misrepresent that the seller-is 4n emplovee,
officer or epresentatlve of .a manufacturer, importexr or any
cther person, firm or ‘organization, or thet such person,
firm ¢r organization will assume _scme ¢bhligaticn in fulfilling -
the. terms of the. contrack;

4,1.26 Misrepresent tc a prosective buyer that (s}he
igs being given an Introductory, confidentizl, closeocut,
going out. ¢f business, factory or wholesale price or dis-
count or any other concessicn, or that a concession is made
due t¢ "materials leftover from a nearby job" or a test of
the local market or a market survey; S

4.1.27 Tnclude in any contract or written document
evidencing such a transacticn a clause of acknowledgement of

having understood and/ofr read the dccument;

4,1.28 Inhclude in any contract cr.written document
evidencing such a transaction a clause that the dccument is
not binding upon the seller except upon acceptance;

4.1.29% Include in any contract or..written document
evidencing such a transaction a clause stating or suggesting
that the seller's oral representations, promises, assurances,
or the like, are not bkhinding unless expressly included in
the written document;

4.1.30  Incliude in any contract or written document

evidencing  such a transactiocn a clause reguiring liguidated
damages or the like for cancellation ¢f. the contract unless:
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. (a) Such provision is reasonalkle and does
nct constitute a penalty; and o
‘ (b) Such provision clearly and conspicuously
discloses. that itsdees not take efifiecdt until seller has
fully ccmplied with the right of recission as stated in sub-
section 4.1.7 and/or the buyer.s rlght to cancel as stated
in subsection 4.2.1. -

4.2 In c¢onnection with any door-to-door home
improvemant or home construction transaction, and without in
any way limiting the appllcablon of section 4.1 to such
transactions, it is an unfair or deceptlve act or practice
to f£all to provide the buyer-a three-day right to cancel.
pursuant tc W. Va. Code § ¢6A-2-132 through 135, and 16
C.F.K § 429, C o T

Section 5. Sale of Fleocd-daniaged Goods

In connsction with the sale cf flocd-damaged
goods, and without limitation by enumeration, it is an
unfair or deceptive practice to: .

5.1 Represent, directly or indirectly, that a
product is new or undamaged or any part &fa ¢good is new or
undamaged, when such is not the fact, or toc misrepresent the
extent of flood damage thereol. :

5.2 Offe¥ for.sale or sell any good which is
flood damaged, contalns flood-damaged parts, is rebuilt,
remanufactured, reconditioned, or contains rebuilt,-
remanufactured, c¢r reconditioned parts due to flood damage,
or has the appearance of being new when it is flood damaged,
unlegs there is given to the buyver or prospective buyer
clear and conspicuocus prilor“disclosure that such a gcod has
been flood damaged, rebuillt, remanufactured or reconditionsad
due to flood damage, or that it contains used, rebulli,
remanufactfured or reccnditicned parts due to flood damage.
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APPENDIX

STATE OF WEST VIRGINIA

OFFICE OF THE ATTORNEY GENERAL
CHARLESTON 25308

CHARLIE BROWN o ' File Number
ATTORNEY GENERAL : :

DOOR~T0O-DOCOR HOME IMPROVEMENT CONTRACTOR REGISTRATICN FORM

Name of Your Business

Main Address of Your Business

City/State

Other Addresses of Your Business

City/State

Telephone Numbers of Your Business

Names, Home Addresses, and Telephone Numbers ©f Principal
Cfificers/Owners/Managers '

Name . - Name

Street _ _ treet i
Clty/State _ City/State

Telephone ( ) Telephone { )

Title , , Title )
Name T Name

Street - Street B
City/State : City/State

Telerhone |( ) Telephone ( ) i

Title : ] Title




Page 2

Have you or your business operated under any other name(s)?
(please circle) YES WO . If Yes, what names(s):

What is the nature of your business?

How many yvears have you been in this business?

How many €mplcyees do you have? - Part time Full Time

Are you incorporated? . (please circle) YES NO

If Yes, on what date were vou incorporated?

In which state are you incorporated?

If you are incorporated in a state cther than West Virginia,
are you registered with the Secretary of State as a foreign
corporaticn? (please circle) YES NO

Are you registered with the State Tax Department? (please circle)

YES NO ) _ .

Do you have a principal place of business in West Virginia? (please
circle) YES ~— NO - - ' ' '
If ¥o, have you ragistered with the Department of Labor as
a Transient Merchant? (please circle) YES KO

Do you engage in door-to-door_.sclicitation sales? (please circle)
YES NOC

If Yes, do you provide buyers with a three-day right to cancel
notice? (please c¢ircle) YES NO ’
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Do you use # pre=printed form contract? (please circle) VYES NO
If Yes, please provide a copy of the contract you use.

If No, please explain the nature of your contraci(s):

Please provide & copy of two (2) of your most recently executed
contracts,

What express:wgrrgntiés; either written or oral, do you offer with

your Work'?i 7, N L ;—V e i ) i T 7:7 E:,-;; ':—7‘ ;: :':: - V - = ’:, - - = -

Is your company covered by liability insurance? (please circle]
YES NO : : - o

If Yes, please provide the name, address, telephone number and

policy number

Does your company ¢cafry Workers' Compensation coverage on
emplcyees? (please circle)’  YES NO Account No.

Has your “company ever filed for bankruptcy? (please circle)
YES NO. . L T - S e
If Yes, please list district court in which actieon was
filed . ) -
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Have yocu, or any officers/owners/manage¥s o your company, ever
been convicted of a crime? If so, please explain:

Please list any trade associlations of which vou are a member.

Please furnish the name(s) of the bank(s) in which vou currently
carry an account:

Name S Address ’ Account #
Name ; Address Account &
Name 2Address Account %

Please provide three (3) credit references (i.e., suppliers with
whom vou have an account):

Name - ~ Address Telephnone #

Name . . . Adaress 'r: : - Telephone #

Name . . Rddress ' Télephone #




Please provide three (3} work performance references (i.e.,

homeowners for whom you have completed jobs in the last twelve [12]

months in West Virginia):

Name ~Zddress . T " Telephone #
Name ~  Address - Telerhone #
" Name “hddress - ~ Telephone %

I UNDERSTAND THAT THIS INFORMATION WILL BE VERIFIED BY THE OFFICE
CF THE ATTORNEY GENERAL AND MAY BE RELEASED TO LAW ENFORCEMENT
OFFICIALS AND THEE GENERAL™PUBLIC. S

I FURTHER STATE THAT THIS INFORMATION IS TRUE AND ACCURATE TO THE
BEST OF MY RECOLLECTION AND BELIEF.

SIGNATURE

DATE -

YOU WILL NOT BE REGISTERED WITH THE ATTORNEY GENERAL'S QOFFICE
UNTIL ¥YOU RETURN THIS FORM TC: o

Office of the Atiorney General
Consumer Protection Division
1204 Kanawha Boulevard, East .
Charléston, Wést Virginia 25301




