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NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE

AGENCY: Department of Administration
RULE: Amendments, 148CSR1, Purchasing

DATE FILED AS AN EMERGENCY RULE: July 28, 2015

DECISION NO. 8-15

Following review under W. Va. Code §29A-3-15a, it is the decision of the Secretary of
State that the above emergency rule is approved. A copy of the complete decision with
required findings is available from this office.

NATALIE E. TENNANT
Secretary of State
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EMERGENCY RULE DECISION
(ERD 8-15)

AGENCY: Department of Administration
RULE: Amendments, 148CSR1
FILED AS AN EMERGENCY RULE: July 28, 2015

The Department of Administration (Department) has filed the above amendments
to an existing rule as an emergency rule.

W. Va. Code §29A-3-15a requires the Secretary of State to review all emergency
rules filed after March 8, 1986. This review requires the Secretary of State to
determine if the agency filing such emergency rule: 1) has complied with the
procedures for adopting an emergency rule; 2) exceeded the scope of its statutory
authority in promulgating the emergency rule; or 3) can show that an emergency
exists justifying the promulgation of an emergency rule.

Following review, the Secretary of State shall issue a decision as to whether or not
such an emergency rule should be disapproved [§29A-3-15a].

(A) Procedural Compliance: W. Va. Code §29A-3-15 permits an agency to
adopt, amend or repeal, without hearing, any legislative rule by filing such
rule, along with a statement of the circumstances constituting the
emergency, with the Secretary of State and forthwith with the Legislative
Rule-Making Review Committee (LRMRC).

If an agency has accomplished the above two required filings with the appropriate
supporting documents by the time the emergency rule decision is issued or the
expiration of the forty-two day review period, whichever is sooner, the Secretary of
State shall rule in favor of procedural compliance.

The Department filed this emergency rule with supporting documents with the
Secretary of State July 23, 2015 and with the LRMRC July 23, 2015.

It is the determination of the Secretary of State that the Department has complied

with the procedural requirements of W. Va. Code §29A-3-15 for adoption of an
emergency rule.

(B) Statutory Authority -- W. Va. Code §5A-3-4(a) reads:

§5A-3-4. Rules of director.

(a) The director shall propose rules for legislative approval in accordance with the
provisions of article three, chapter twenty-nine-a of this code to:

(1) Authorize a spending unit to purchase specified commodities and services directly and
prescribe the manner in which such purchases shall be made;

(2) Authorize, in writing, a spending unit to purchase commodities and services in the
open market for immediate delivery in emergencies, define emergencies and prescribe the
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manner in which such purchases shall be made and reported to the director;

(3) Prescribe the manner in which commodities and services shall be purchased, delivered,
stored and distributed;

(4) Prescribe the time for making requisitions and estimates of commodities and services,
the future period which they are to cover, the form in which they shall be submitted and
the manner of their authentication;

(5) Prescribe the manner of inspecting all deliveries of commodities, and making chemical
and physical tests of samples submitted with bids and samples of deliveries to determine
compliance with specifications;

(6) Prescribe the amount and type of deposit or bond to be submitted with a bid or contract
and the amount of deposit or bond to be given for the faithful performance of a contract;
(7) Prescribe a system whereby the director shall be required, upon the payment by a
vendor of an annual fee established by the director, to give notice to such vendor of all bid
solicitations for commodities and services of the type with respect to which such vendor
specified notice was to be given, but no such fee shall exceed the cost of giving the notice
to such vendor, nor shall such fee exceed the sum of $125 per fiscal year nor shall such
Jee be charged to persons seeking only reimbursement from a spending unit;

(8) Prescribe that each state contract entered into by the Purchasing Division shall contain
provisions for liquidated damages, remedies or provisions for the determination of the
amount or amounts which the vendor shall owe as damages, in the event of default under
such contract by such vendor, as determined by the director;

(9) Prescribe contract management procedures for all state contracts except government
construction contracts including, but not limited to, those set forth in article twenty-two,
chapter five of this code;

(10) Prescribe procedures by which oversight is provided to actively monitor spending unit
purchases, including, but not limited to, all technology and software commodities and
services exceeding $1 million, approval of change orders and final acceptance by the
spending units;

(11) Prescribe that each state contract entered into by the Purchasing Division contain
provisions for the cancellation of the contract upon thirty days’ notice to the vendor;
(12) Prescribe procedures for selling surplus commodities to the highest bidder by means
of an Internet auction site;

(13) Provide such other matters as may be necessary to give effect to the foregoing rules
and the provisions of this article; and

(14) Prescribe procedures for encumbering purchase orders to ensure that the proper
account may be encumbered before sending purchase orders to vendors.

It is the determination of the Secretary of State that the Department has not
exceeded its statutory authority in promulgating this emergency rule.

(C) Emergency -- W. Va. Code §29A-3-15(f) defines "emergency" as follows:

() For the purposes of this section, an emergency exists when the promulgation of a rule
is necessary for the immediate preservation of the public peace, health, safety or welfare
or is necessary to comply with a time limitation established by this code or by a federal
Statute or regulation or to prevent substantial harm to the public interest.
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There are essentially three classes of emergency broadly presented with the above
provision: 1) immediate preservation; 2) time limitation; and 3) substantial harm.
An agency need only document to the satisfaction of the Secretary of State that
there exists a nexus between the proposal and the circumstances creating at least
one of the above three emergency categories.

The facts and circumstances as presented by the Department are as follows:

On July 1, 2015, the amendments adopted to Series 1 during the 2015 Regular
Session went into effect, which govern, among other things, change orders for
contracts approved by the Purchasing Division. The amendments provide that all
change orders must be approved by the Purchasing Division and Attorney General
(as to form) prior to commencement of work. Due to the unique nature of
construction contracts, the required prior approval of change orders is causing
lengthy stoppages of work on active construction site that is costly and unfeasible,
and would not occur in similar circumstances in the private sector. The stoppage
of work at an active construction site leads to increased costs for the taxpayer, state
government agencies, contractors and countless others. There are often
consequences that result in a compromise to public safety when the stoppages
occur. The emergency rule clarifies that change orders related to government
construction contracts do not require prior approval.

It is the determination of the Secretary of State that this proposal qualifies under the
definition of an emergency as defined in §29A-3-15(f). . . "Immediate preservation
of public peace, health, safety or welfare" and "Prevent substantial harm to the
public interest"

This decision shall be cited as Emergency Rule Decision 8-15 or ERD 9-15 and
may be cited as precedent. This decision is available from the Secretary of State
and has been filed with the Department of Administration.

Ky

NATALIE E. TENNANT
Secretary of StateR ©
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