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PROCEEDTINGS

MS. GILLENWATER: Welcome to DEP. I'm
Kelley Gillenwater with the west vVirginia Department
of Environmental Protection’s Public Information
Office. I would like to welcome you to tonight’s
public hearing on the office of 0il and Gas proposed
revisions to Legislative Rule 35CSR8, Rules
Governing Horizontal well Development, which is to

go before the Legislature in 2016.

Also here tonight from the DEP are
James Martin and Jason Harmon, from the office of
011 and Gas.

The purpose of tonight’s hearing is to
give you the opportunity to share your comments with

the DEP about the proposed rule changes.

This hearings is being recorded by a
court reporter so that the comments shared can be
part of the public rulemaking record.

To ensure that we successfully achieve
the purpose of this hearing, we ask that everyone be
respectful and considerate by refraining from
interrupting others while they are speaking and also
keeping your comments on topic so that our time

together is used efficiently.

CAPITOL CITY REPORTING (304) 344-9505
Post Office Box 11394
Charleston, West Virginia 25339
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7/21/2015 4

we only have two speakers signed up
tonight, but I will give everyone the opportunity if
you have changed your mind after hearing other
comments, if you want to come up at the end.

So when I call you up, if you can state
your name and state if you are representing any
groups or organizations.

Also, if you have written comments that
you would 1ike to submit in addition to or in Tieu
of your spoken comments, please hand them to me
after you speak or at the conclusion of the hearing,
and we already have had one set of comments turned
in, so thank you for that.

MR. MCMAHON: Is the deadline not next
Monday.

MS. GILLENWATER: July 27, we will be
taking public comments up until that point. So, if
there are no questions about the format, we’l11 go
ahead and start with our first speaker, which is
Connie Lewis, is that correct? Connie, do you want
the microphone? I tend to project, but if you would
rather speak into the microphone, I can get it.

MS. LEWIS: I didn’t have a microphone the

other night. I’'m fine. I'm Connie Graytop Lewis.

CAPITOL CITY REPORTING (304) 344-9505
Post Office Box 11394
Charleston, West Virginia 25339
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I'm with the wWest virginia Environmental Council,
and basically, we want to say that we generally
support the proposed rule changes to the horizontal

well drilling rules. we only wish it had been done

three years ago.

We especially appreciate that DEP 1is
addressing the deficiencies in the existing rule as
regards drilling, the testing of water wells, the
protection of water from excessive withdrawals,
efforts to control future migrations and the
plugging language.

we think it’s a great step forward, and
that’s all we have.

MS. GILLENWATER: Thank you very much,
Connie. Okay, next up, we have David McMahon.
David, the same goes for you if you want the

microphone on.

MR. MCMAHON: I don’t want all these

people in the audience to hear me.
My name is David McMahon. I'm an
attorney and a co-founder of the west virginia

surface Owners Rights Organization.

I want to apologize first that we don't

have our written comments already prepared to hand

CAPITOL CITY REPORTING (304) 344-9505
Post Office Box 11394
Charleston, West Virginia 25339
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in,

MS. GILLENWATER: That's fine.

MR. MCMAHON: I have been out of the
country and my cohort has been i11, but we will have
extensive written comments that we will get to you
by Monday.

Our first comment is that when the
horizontal well act passed, the water protections
for surface owners were deferred until studies were
done, and the DEP followed through and had studies
done by the wvU Health Department, the Health
Sciences Division of the University’s educational
system, and they recommended that there were a
humber of problems, the example 1I always use is
noise, and does that statute empower the DEP to do
rules to ameliorate those probliems, take care of
those problems? The DEP didn't do rules and merely

suggested that the Legislature might want to change

the setback distance from the Timit of disturbance
- from the center of the well pad to the limit of
disturbance, which is something we thought should
have been done, but there were Tots of other things
we thought that the DEP should have done to protect

people from noise. For example, placing sensors at

CAPITOL CITY REPORTING (304) 344-9505
Post Office Box 11394
Charleston, West Virginia 25339
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people’s homes near well pads with standards that
would protect their health and their hearing and
their sleep, and require drillers if they were
exceeding those, to take steps to mitigate those
things.

Unfortunately, those rules were not
done then. what I suggested then, there are still
none of these rules, and that 1is probably one of our
biggest points as surface owners. Those changes

still need done.

There are some things in this rule that

‘we do applaud. The closed loop system. Most

companies are doing it anyway. It is an important
thing. The pits have been a problem. I do note
that there might be a technical flaw in that
eliminating the ability for companies to do --
drilling pits. They took out the inspection
requirements that may be applicable to pits that
already exist, and that should be fixed.

wWe applaud the monitoring for potential
conduits for unintended fractured propagation.
Looking at the surrounding wells to make sure that
there’s no pressure there, et cetera. we figure it

probably it should be more mandatory than it is. It

CAPITOL CITY REPORTING (304) 344-9505
Post Office Box 11394
Charleston, West Virginia 25339
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shouldn’t be optional.

We have always advocated that after the
drilling, and after the cementing of the surface
casing, that there should be a bonding law done to
make sure that the surface casing actually adhered
to the rock and will protect from problems further
down,

wWe applaud that the rule includes a
formation integrity test. we think it should be all
the time, not just when the DEP requests it, and we
think it should be a bond law and not a formation
integrity test, but we do applaud that at least that
much is in there.

The pad berm requirement is another
example of most companies are now 1ining their pads
and putting berms around for most pollution that did
occur. There were some spills on the pad and soaked
down into the ground water. So we applaud that.
It's kind of what the industry does in most cases,

but we applaud that everyone will be required to do

that.

I would mention that when we commented
on the previous rules there were things we wanted

done, and again, some of those were not included,

CAPITOL CITY REPORTING (304) 344-9505

Post Office Box 11394
Charleston, West Virginia 25339
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and our written comments will suggest that those
still need to be done.

When a surface owner gets the notice of
the hearing, it’s this inch or two thick thing of
materials. Buried somewhere in there is the notice
to surface owners. If they knew there was one in
there, they’d have trouble finding it. I have
trouble finding it when I Tlooked at them. we think
that when the printed application is given to
someone, the top page should be a table of contents
or even just a checklist that the DEP does on what
has to be in there so they will know what to look
for.

There should be more notification to
surface owners. Clearly the most important --
pollution is most likely to occur, but when a
problem is most Tikely to occur is if the surface
casing is not cemented to the surface, the cement
does not mature, and if the driller has not wadited
an appropriate period of time for the cement to
harden, and for that reason, the rules require the
driller to notify the DEP when the surface cementing
is about to occur so they have the opportunity at

least to be there to be sure the cement hardens, and

CAPITOL CITY REPORTING (304) 344-9505
Post Office Box 11394
Charleston, West Virginia 25339
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to be sure that they wait the appropriate period of
time. If the driller can make a phone call to the
inspector, if the driller can make a phone call to
the surface owner, if he’s requested it, if she’s
requested 1t, and say this is going on now. You
might want to know that. Yes, we would. The same
thing with the cement job.

Those are the kinds of things that we
will talk about in our written comments. Generally,
we think that there are some changes that are good,
and generally, we think that they should go further,

Thank you very much.

MS. GILLENWATER: Thank you, pavid. 1If
you two wouldn’t mind signing in, and actually we
just concluded with our second speaker. would
either of you like to speak?

UNIDENTIFIED SPEAKER: We don't plan to
speak.

MS. GILLENWATER: A1l right. Is there
anybody else who did not sign up to speak that would
like to do so now?

I'm sorry about the rotten timing for
our few newcomers, but this concludes the speaking

portion of our public hearing this evening. If you

CAPITOL CITY REPORTING (304) 344-9505
Post Office Box 11394
Charleston, West Virginia 25339
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have written comments that you would like to share,
we’ll still take those comments through 5:00 p.m. on
July 27*. vYou can mail them to DEP, Office of 0]
and Gas, Attention Jason Harmon, or you can email

them to dep.comments@wv.gov. If you need the

specific DEP address, just let me know and TI'11

supply that for you.

This concludes the public hearing on
the West virginia DEP’s proposed revisions to
Legislative Rule 35CSR8, Rules Governing Horizontal
Well Development. The agency again will accept

written comments through 5:00 p.m. on July 27th,

Thank you for coming and participating
in the process. Have a nice evening and a safe trip
home .

* % % %
CONCLUDED AT 6:15 P.M.
® % % *
CAPITOL CITY REPORTING (304) 344-9505
Post Office Box 11394

Charleston, West Virginia 25339
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REPORTER'S CERTIFICATE

STATE OF WEST VIRGINIA,
COUNTY OF KANAWHA, to wit:

I, Donna H. Miller, Notary Public in and for
the State of West virginia, duly commissioned and
qualified, do hereby certify that the foregoing was
duly taken by and before me, under the west Virginia
Rules of Civil Procedure, at the time and place and
for the purpose specified in the caption thereof.

I do certify that the said hearing was
correctly taken by me by means of the Stenomask: that
the same was transcribed by me, and that the said
transcript is a true record of proceedings had.

I further certify that I am not connected by
blood or marriage with any of the parties to this
action, am not a relative or employee or attorney or
counsel of any of the parties, nor am I a relative or
employee of such attorney or counsel, or financially
interested in the action, or interested, directly or

indirectly, in the matter in controversy.

CAPITOL CITY REPCRTING (304) 344-9505
Post Office Box 11394
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Given under my hand this ;T7 day of
July, 2015.

D 18 Ik e

Donna H. Miller
Notary Public

. OFFICIAL SEAL
_ gt "-ff;ly Notary Public, State OfWasiWrgl

DONNAA MiLLEH
. 1439 DogForkRd
Kenna, 25248 3
Commission E:mres Octohe 1,98

My commission expires October 1, 2023.
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Responses to comments related to groundwater supply wells
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supply well (sce comuents on §35- 8 -15.1. and 152 below.)
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Office of Oil and Gas Response:
The Office of Qil and Gas acknowledges the comment supporting aquifer tests as part of water

management plan review.

WVRC and WVSORO provide comment requesting the incorporation of developed springs into
the rule governing water supply testing. Additional comments request the expansion of the water
well testing radius to include the entire area of review, as defined in Section 5.11. W. Va. Code
§ 22-6A-8(2)(5)(D) explicitly requires the agency to propose legislative rules to identify
appropriate methods for testing water flow and quality to any drinking water well owner within
1,500 feet of the water supply well.

WVRC, SORO, WVONGA and CONSOL request modification to the definition of “adverse
impacts” in Section 9.1.a.4. Specifically, the language that describes the need to ensure the
presence of adequate resources without “significant adverse impacts.” Comments received state
that the inclusion of the word “significant” is inappropriate. The Office of Oil and Gas agrees
and has removed the word. Additionally, comments were received to limit the “lowering of
groundwater or stream flow levels” as an adverse mmpact to cases where such lowering is
injurious to any existing or potential uses. The Office of Oil and Gas agrees and has adjusted the

definition accordingly.



WVRC and SORO also comment that the draft language related to mandated flow testing of
drinking water wells upon owner request neglects to include a requirement for notification. The

Office of Oil and Gas agrees and has included language instructing the operator to file notice
with qualifying landowners to provide an opportunity for request of drinking water well flow

and/or quality testing.

George Monk
J5CSR3-9 Operstional Criteria
9.1a4 ﬂwmterwﬂlmpp[quuﬁumhmmmﬂmt

Office of Oil and Gas Response:
The Office of Oil and Gas acknowledges the comment.

Office of Oil and Gas Response:
IOGA comments that the proposed aquifer test discriminates against oil and gas operators and

are unduly burdensome and costly. They further suggest that the proposed details from Sections
9.1.a.4. and 9.1.a.5 be removed and incorporated into a rule covering water supply wells for all
commercial uses. The Office of Oil and Gas contends that the drinking water well testing rules
(Section 9.1.a.5) are a legislative mandate and therefore must be included in this rule. Also note
that the details of the aquifer test (Section 9.1.a.4.) were modeled after requirements established
by the Susquehanna River Basin Commission and reviewed by experts in the field of hi gh-
volume groundwater supply well installation. The Office of Oil and Gas feels that due to the
complex and fragmented aquifer system in the state, this approach is hecessary for the creation of
viable groundwater wells.




mwmwmumwmwﬂmmmmw
Code § 22-6A-8(g)(SYD), owness of drinking water wells located withis (1500] foet of = water
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this subsection.

Office of Oil and Gas Response:

WVONGA comments state these proposed revisions are unnecessary as there have been no
incidents of adverse impacts to groundwater as a result of groundwater supply wells. It is true
that there have been no documented cases of water deprivation due to groundwater supply well
use, but that is owed largely to the fact that groundwater supply wells are seldom used in this
state, and those existing wells that exist are primarily drilled into the alluvium deposits
underlying major river systems. The reason for the lack of abundance of groundwater supply
wells is that the aquifers of this state are typically localized and do not have high capacity
necessary to support oil and gas operations. That said, The Office of Ojl and Gas does support
the use of groundwater as a supply where feasible, and the proposed amendments will ensure that

8



it can be done in a reliable manner that does not adversely impact the citizens who rely on that
resource.

WVONGA'’s comments regarding modification of the definition of adverse impacts in Section
9.1.a.4. have been addressed in SORO’s comment responses.

The Office of Oil and Gas agrees with WVONGA’s request to append the phrase “prior to
operating the water supply well” to the end of Section 15.1.e. for consistency with the statute.

Northeast Natural Energy
Section 9.1.a.4 - §. Groundwater supply well aquifer and hydrogeological detineation and drawdown

testing requirements, along with minimum of one groundwater monitoring station, most likely renders
use of groundwater wall supply sources uneconomic and, thus, useless,

Office of Oil and Gas Response:

NNE comments that the requirements set forth in Sections 9.1.a.4-5 likely render groundwater
supply wells uneconomic and useless, The Office of Oil and Gas contends that it is not the intent
of the draft regulations to add cost to an already expensive process. Rather The Office of Oil and
Gas’s aim is to establish a framework to determine a sustainable withdrawal rate for groundwater
supply wells while ensuring the protection of downstream users’ riparian rights.

Noble

7. Mﬂ&-&i of the Proposed Rule dealing with water quality and quantity,
Noble supports the following position of the I0GA regarding Sections 9.1.2.4 and 9.1.5.5



Office of Oil and Gas Response:
Noble’s agreement with IOGA’s provided comment is addressed under the IOGA response

above,

Noble states that the requirement to provide flow testing upon request of the owner is excessive
and provides little value to the residential owner of the well. The proposed rules in Section
9.1.a.5. are statutory mandates. W. Va. Code ¢ 22-6A-8(g)(5XD) explicitly requires the agency
to propose legislative rules to identify appropriate methods for testing water flow and quality to
any drinking water well owner. Further, the Office of Oil and Gas would argue that the inherent
value of this evaluation to the residential owner is a baseline upon which to determine if the
operation of the water supply well has impacted their riparian right to groundwater.

American Energy Appalachia

Va. Code § 22-26-2(b}. Ths rule makes the West Virginia Daﬁaumnt of Envi:umm-nl
Protection (NVDEP) the arbiter of reasonable uge of the resource; however, it fails to take into
account the existing state policy Supporting the beneficlal use of water by the oil and gas

industry. To AEA's knowledge,

thers are no incidents of groundwater levels being endangered

because of use by industry and there Is no documented need for this regulation.

10



drilling and testing data from the proposad groundwater source, Additionally, this regulation
attempts to apply a detailed, highly technical hydrogeologic investigation to ali hydrogesclogic
settings that can be encountered in the Appalachian basin. it is beyond the ability of any such
investigation described in these regulations to define all potential hydrologic consequences

AEA offers the following specific comments to the groindwater testing subsertions.

8) Proposed rule 35-89.1.a4.C. references a minimum of 5 72-hour constant rate
drawdown test. Current regulations for the completion of aquifer testing of public water
supplies in West Virginia only requires 24 hours as a minimum stendard. It is avbitrary
and capricious for tha agency ¢ hoid the oll and gas Industry to & higher standard. AEA
fecognizes that the Susquehanna River Basin Commission (SRBC} utilizes the 72-hour
minimum standard for constant rate tests. However, if appropriate water table
stabilization accurs in the 24-hour tmeframe, the additional 48 hours of pumping is
unnecessary.

b} AEA urges the agency to clarify the definition of "monitoring station” for the aquifer
testing procedures (see 35-8-9.1.a.4.E) AFA proposes that existing water supplies be
considered as a *monitoring station.”

<) Proposed amended rule 35-8-9.1a5. states that the operator shall complata fiow aing
quality testing of drinking water wells within 1500 feet of the proposed groundwater
source. AEA suggests this section include springs as well. AEA urges the agency to clarify
what the Department would deem as adequate testing procedures for quantity and
quality in this section. Further technical guidance from the Department rather than
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details in the ragulations Is needed to clarify the necassary steps. These steps generally
8o beyond what is required from the testing procedures outlined for permitting a public
water supply well,

d} AEA recognizes the value in collecting the techwical details of the drinking watar supply
of a homeowner as part of the requirements, i{ is likely that mast homeowners will not
be capable of providing the detalls illustrated In 35-8.5.1858.1 and 2. If the
Departmant requires the operator to maks intrusive attempts to gain this information,
this could create relationship issuas with the property cwner.

¢} Rather than having these detsiis in the proposed regulation Sections 35-8-9.1.a.5.D.
through Sections 35-8-9.1.25.G,, It is suggested that 3 technical guldance document
(TGD) be Issued to detail the procedures to be followed and any necessary adjustmant
that can be made us part of this procadure. The TGD also needs to outline testing
proceduras for drinking water springs as well, This TGD will sllow for further clarification
of the expected process and keep confusing technical language out of the regulation. In
addition to this suggestion, there are generally numerous concerns of low ylelding
domestic water supplies. With the procedures statad a5 written, the operator is exposed
to the possibllity of pumping 2 water supply well dry, potentizlly causing damage to the
well pumping equipment or the well itself. This considaration needs to be given as part
of the technical language in this reguiation.

Office of Oil and Gas Response:
AEA requests clarification on when a groundwater well may be provided a minimum streamflow

requirement in an approved Water Management Plan. Groundwater and surface water are
inherently related. In fact, the threshold basis used in the approval of surface water sources in
Water Management Plans is the point at which steam flow consists of only groundwater
discharge. Some groundwater supply wells are clearly influenced by surface water. It is in these

cases that streamflow minimums are appropriate.

AEA and Antero have provided comments on these topics that assert that the proposed
amendments change common law doctrine, fail to take into account beneficial use of water, and
attempt to establish the Office of Oil and Gas as the “arbiter” of reasonable use. These
comments are incorrect. As background, West Virginia is a common law riparian state which
has adopted the “reasonable use” doctrine granting each riparian landowner on a given
watercourse an equal and correlative right to a reasonable consumptive use of the natural flow.

A riparian landowner may make such reasonable, consumptive use provided that the use does not
materially diminish the same rights of the downstream riparian landowners or impair certain
public rights. The proposed aquifer testing program for groundwater supply wells detailed in
Section 9.1.a.4. (and that well’s eventual incorporation into an approved water management
plan) in no way constitutes a change in that common law doctrine. The output of the proposed
analysis is a scientifically determined pump rate that will provide sustainable access to
groundwater without impacting other users. Despite the assertions made by Antero, the Office of
Oil and Gas is making no attempt to regulate quantity of groundwater withdrawn. The only
limitation to groundwater access would be the point at which other users would be detrimentally

12



AEA further stated that “this regulation is emblematic of the requirements that place West
Virginia at a competitive disadvantage.” To support this case, references are made to a lack of
similar regulatory oversight in Oklahoma, Texas and Pennsylvania. The Office of Oil and Gas
would inform the commenter that we are actively involved in the re gulatory community. We
frequently visit with and discuss issues with other states, particularly those in the Appalachian
basin. With specific regard to the commenter’s claim, the proposed aquifer test is modeled after
the requirements created by the Susquehanna River Basin Commission, which also forms the
basis used by PADEP in approving groundwater supply wells for this industry.

AEA also states that these regulations exceed the requirements for installation of groundwater
sources used as public water supplies. As stated in a previous comment, the Office of Oil and
Gas consulted with experts in the field of high-volume groundwater supply well installation
during the development of the draft amendments. AEA further states that this regulation is
applying a very specialized hydrogeologic investigation to every horizontal well location with a
groundwater well within 1,500 feet of a proposed groundwater supply well. It appears as though
the commenter is referencing Section 9.1.a.5. and the testing of drinking water supply wells. The
Office of Oil and Gas maintains that the specific details of the testing procedure are not unduly
onerous or burdensome on the operator. In essence the proposed methods include a site
description, a step-rate drawdown test, and a recharge analysis. The Office of Oil and Gas even
offers the flexibility to modify the procedure if specific conditions necessitate such changes.

| S——

AEA comments on specific technical detajls related to groundwater testing include a challenge a
perceived minimum 72-hour constant rate drawdown test defined in Section 9.1.a.4.C. In that
section, the Office of Qil and Gas clearly states that 72 hours is a recommendation and that the
actual duration need only be of sufficient duration to establish hydrologic changes and trend
characteristics. AEA further proposes that existing water supplies, which the Office of Oil and
Gas interprets to mean existing drinking water wells, be considered as suitable monitoring
stattons for purposes of satisfying Section 9.1.a.4.E. The Office of Ojl and Gas agrees that this
would be permissible. AEA comments that the Office of Ojl and Gas needs to clarify what
procedures would be adequate to determine quantity and quality in Section 9.1.a.5. The Office
of Oil and Gas contends that the entirety of that section addresses that issue. AEA mentions that
homeowners may not be able to provide the extensive detail mentioned in Sections 9.1.a.5.B.1-2.
The Office of Oil and Gas would call attention to the language in those sections that expressly
asks for “known characteristics.” There is no expectation or desire for an operator to make
“Intrusive attempts” to gain this information. AEA discusses the possibility of damaging a
drinking water well owner’s well due to excessive pumping during this analysis. The Office of
Oil and Gas has anticipated that and provided in Section 9.1.a.5.D, a statement that any testing
procedure may be modified as necessary to minimize impact to the well. Lastly, AEA requests
that all technical details be withdrawn from the draft rule and incorporated into a technjcal
guidance document. The Office of Oil and Gas feels that the creation of such a document js

unnecessary.

13



Office of Oil and Gas Response:
Antero’s comments on common law doctrine, beneficial use and reasonable use have been

addressed in the AEA comment section.

The Office of Oil and Gas appreciates Antero’s request to resolve terminology discrepancies in
Sections 15.1.a-d, however, the comment involves language (or a concept) that is beyond the
scope of the proposed revisions and, therefore, requires no response,

Antero comments regarding lack of value in providing water flow and quality testing to drinking
water well owners has been addressed in the Noble response section.
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CONSOL

S.La.4. Reglstering all Water Supply Walls
CONSOL would suggest the Department amend the language “Advarse impacts, for the

Rurpasz of water supply well suitability considerations, shall Include: lowering of
groundwater or stream flow lsvels” to read as follows.

¢ “Adverse impacts, for the purpose of water supply well suitsbility considerations,
shall Include: lowering of groundwater or decregge in stream flow levels such that

PR

*  Pumping 1 groundwater well wil Induce the iowering of groundwater, creating a
rone of daprassion in the water table. A groundwater well cannot be utilized
without, at least tempaorarily and locally, lowering the groundwater lavel. Therefore,
this part of the rule would effectively prohibit the use of any groundwater weil. This
Is likely an unintended consequence that could ba avoided by the proposed

ienguage above,

Most groundwater wells partially source water from or capture water prior to discharge to 2
surface water body. As with surface water withdrawals, adverse effects are prevented If
sdaquate pass-by flow is maintained while water s withdeswn, Therefore, groundwater
that potentially lowers stream flow (like surface water withdrawals) can alsg be used

without adversely affecting the water bady.

9.1.2.4.8, Step-Drawdown Test over » Range of Pumping Rates | Receivad
CONSOL would suggest the Department amend the language “The ste vl W A
i LIt

should be performed...and progress to higher rates...until the water Jevel fadls to
ove? the step period.” to read as follows. |
* “The step-drawdown test should be performed..and progress to higher rates...untif
the water level falls to stabilize over the step period or the anticinated vield is
reuched.”

5.1.2.5.0.2. Water Level Measurement
CONSOL wouid suggest the Department amend the languege “The water levet shall be
measured at thirty {30), ten {1) and five (5) minutes before..” 1o read as follows.

* “The water level shall be messured at thirty (30j, ten {10} and five (5} minutes
hefore..."

9.1.0.5.F. Drinking Water Wel Flow Test

This rula describes procedures for aquifer testing of private well supplies in which the water
level cannot be measured. CONSOL recommends striking the entirety of 9.1.5.5.F from the
proposed amendments for the following reason,

'charm in wagér level Iuducad from pumping. The basic tenant of groundwater flow
(Darcy flow equation} and its derivations used to calculate groundwater yields
requires knowing the change in head.

Office of Uil and Gas Response:
CONSOL’s comments regarding modification of the definition of adverse impacts in Section

9.1.a.4. have been addressed in SORO’s comment responses.
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CONSOL’s comments regarding modification of the definition cf adverse impacts in Section
9.1.a.4. have been addressed in SORO’s comment responses.

The Office of Oil and Gas agrees with CONSOL’s suggestion to append the phrase “or the
anticipated yield is reached” in Section 9.1.a.4.B. as there is no need to continue testing a well at

rates exceeding the target.

CONSOL identifies a typographic error in Section 9.1.a.5.D.2. which has been corrected.

CONSOL comments that Section 9.1.a.5.F. should be removed because quantitative yield
calculations are not possible without measuring water levels and recovery rates inside the well
itself. The Office of Oil and Gas understands (and essentially agrees with) the central issue, but
must nevertheless develop a rule that describes a flow testing procedure to water well owners as
entitled by statute. Therefore the Office of Oil and Gas has removed the proposed constant rate
drawdown test for inaccessible water wells but retained the language referencing a qualitative
analysis. The Office of Qil and Gas encourages the operator to discuss with the owner the
complicating factors and come to agreement on a qualitative test procedure.
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Responses to comments related to annual reporting requirements

West Virginia Rivers Coalition and WVSORO
m' ! 'll- RMI"L

Wad:mWWthmeMﬂmm&m

Office of Oil and Gas Response
WVRC and WVSORO ask for additional context to describe why the term “natural gas liquids”

was changed to “condensate” in the proposed amendments. The terminology was changed to
more accurately describe the most common types of liquids collected at well locations. While
there are no universally accepted definitions of these terms, common industry usage more often
uses natural gas liquids to describe liquids extracted from the pipeline, downstream of wellheads
as compressed gases and liquids, such as propane, butane, etc. Condensate is used to describe
light liquid hydrocarbons that are extracted at well locations at atmospheric or pipeline pressures.
We feel the use of the term condensate more accurately describes the liquid fraction collected at

the well locations, under the control of the operator.

George Monk
SECERE-11 Reporis
11.1 Produced needs to be added before Water.

Office of Oil and Gas Response
Monk recommends inserting the word “produced” before “water” in Section 11.1. The Office of

Oil and Gas feels that the phrasing is adequate and correct as written.

IOGA
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Office of Oil and Gas Response

IOGA, WVONGA and Noble recommend several updates to Sections 11.1.a-d. relating to
reporting requirements to better describe the handling and accounting of condensate and
produced water. The draft language had stipulated that condensate had to be of pipeline quality
and measured using standard practices of common carriers. The Office of Oil and Gas agrees
that these qualifiers are unnecessary for the purposes of reporting and have been edited as
recommended. The Office of Oil and Gas also agrees with the suggestion to replace the word
“those” with “the amount” in Section 11.1.a. and edit the incorrectly named Form WR-39 from

“Report of Annual Production” to “Report of Monthly Production.” These commenters also
request clarification of the definition of flowback water as it relates to produced water reporting
in Section 11.1.d. To provide clarification on this section, the Office of Oil and Gas is utilizing
the same definition of flowback as presented in Section 9.1.b.3. A—water recovered during the

first 30 days of the flowback period.

WVONGA
10.  Ansual Production Reporting

8. Standard Practiees of Common Carviers (3§ 1L1b, J1.14). The Proposed Rule

REMSENI-

5 Annual Prodaction Reporting (f 11.La). Consixtent with the subatitution of “natural
998 liquide” for “condenantc,” WVONGA suggests the following revision 1o Section
111.a: “The volume of aniuealg pdepsate roported shall be thope-the
S210U0t separated under the control of tic well operator. ™
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Office of Oil and Gas Response
WVONGA'’s comments regarding language modification related to annual production reporting

in Sections 11.1.a,b,d in IOGA’s comment responses.

Noble
13, Sectone 1115 and 11 1.d cover standard practices of common carrlers end measurement of

mmdﬂwhukmmhsubmmmmmmmwﬂhtﬂn
agency provide some carification negarding hwkﬂlﬂm‘ﬂwhd':‘m.{qmgm

of this seckion. mmmnmmmwwmmm
recovered as part of well complation activities.”

in addition, mmmmmomemwmmwummmw
and the ending phrase of the second sentence ‘and MMMMMWM
deleted as an unnecessary qualification on the condansate measurament and quaiity.
Condansate need not be mmmmﬂmmmmumm:mﬂhﬂﬁpﬁm
toality at the production site since processing can ecour at a contralized collection kocation.”

Office of Oil and Gas Response
Noble’s comments regarding language modification related to annual production reporting in

Sections 11.1.a,b,d in IOGA’s comment responses.
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Response to comments related to water withdrawal site signage

West Virginia Rivers Coalition and WVSORO

§35- 8-5.1.b.2. Signage for water withdrawal locations,

Regarding signaga at water withdrawal locations, this section and/or section 3.0, which sisa
addresses signage should be amended so that thay are consistent with each other. For
axample, section 5.5, thquﬂuthﬂmwehﬂtuddmﬂmh Office, but this is

Office of Oil and Gas Response
WVRC and WVSORO state that they support the requirement to include the Office of Oil and

(as telephone number on water withdrawal signage. The Office of Oil and Gas wishes to clarify
that the only proposed changes to the rule are the addition of a requirement to identify the
location with a name and to allow for substitution of well pad name(s) for individual API
numbers. The Office of Oil and Gas has learned through experience that such identifications are
a necessary tools for accurate communication between the office and field inspection staff, the

public and the operators themselves.
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¢ Section S.6.¢ requires the sign t Inclode:
Q memummwmmummm:mmm
%.1.0.2)
© The wabtr withdrawal site idestification name
o MMMW‘HMMEMWWMMWMM
o mmmdhmmmm
o The Ofice’s telephone number
o mm*:wmmmmmhnl.u}

o mwmmdﬁemhmmmm'mﬂh
mmmmmmmsmmmmpmmwﬁa
wm&MthMkam
hwmmhmmmmmmmm
withdrawn will be utflized)

© The telephone number for the OfMice of Oif und Gag

prior to avlive water withdrawel. Finally, WVONGA requests clarification us to when the erosion
mmmw.hﬁammmmwnmm

4 wmaammmmumymwmmrnmsa o
mﬂmmmmm:wmmmm g ' -

locations—for example, mmm-umuammmmmm
whuwmm&ﬂﬂmhmmm

Office of Oil and Gas Response
WVONGA comments that the amended signage requirements detailed in Sections 5.6.e. and
9.1.b.2. are inconsistent, and as requested, corrective replacement language has been inserted to

each section.
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WVONGA and Noble state that the requirement to install appropriate signage within 24 hours of
submitting notice of intent to withdrawal is unreasonable or infeasible in practice. It would
appear as though these comments are driven by a misunderstanding of the notification process.
Section 9.1.b.1. currently requires notice be sent 48 hours prior to water withdrawal. In order to
streamline the process (and reduce administrative burdens on the operator), the Office of Qil and
Gas allows operators to notify the Office of Oil and Gas through a one-time email declaring that
their water management plan has been activated. The draft language, which has notably existed
as a permit condition for some time, was added to the rule to establish a timeframe by which
signage must be installed. The draft language effectively defers the installation date until a
withdrawal site’s activation thereby giving the operator maximum flexibility while minimizing
unnecessary sign clutter at approved withdrawal locations. Functionally this language is
equivalent to the commenters’ suggestion to allow signage to be installed prior to active

withdrawals.

Office of Oil and Gas Response

Noble states that water withdrawal site signs that already exist should be exempt from new
regulations because updating them is a cost burden with no benefit to the environment or public
safety. The Office of Oil and Gas maintains that transitioning away from API numbers in favor
of well pad name designation can only decrease operators’ burden to frequently update signage.
Current regulations already require that these signs be updated to include every new API number
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associated with that location. By creating signage with pad names, the signs will be updated less
frequently, which inherently reduces operational costs.

Noble’s comments related to signage at water withdrawal sites has been addressed in
WVONGA'’s comment response section.

Noble and AEA also provide comments rejecting the use of the Erosion and Sediment Control
Field Manual at water withdrawal sites. The draft language includes stipulations that require
operators to employ best management practices for erosion and sediment control at withdrawal
locations. Experience has shown that withdrawal sites need routine maintenance, particularly
those sites that receive heavy truck traffic. These sites frequently have stability issues and
problems with mud. Rather than mandate specific E&S controls at these sites, the draft language
requires operators to regularly inspect the site and maintain it in a condition that does not create
pollution using the field manual as guidance. Noble seems to suggest that such controls are not
necessary for temporary withdrawals at sites with no earth disturbance less than 3 acres. The
Ottice of Oil and Gas contends that these controls are most necessary in areas used for temporary
withdrawals as more developed locations exceeding one acre in size fall under the jurisdiction of
the Division of Water and Waste Management’s Oil and Gas Construction Stormwater General
Permit. Additionally, AEA incorrectly states that the requirements from the Field Manual have
been incorporated into this rule and can thus be rendered obsolete as the manual is updated. This
is not the case, the field manual is incorporated by reference and is thus dynamic.

American Energy Appalachia

lmmmmmuMhMMpMmmmManmm
site {35-8-9.1.b.2.} is redundant and unnBCessErY.

AEA suggests cnly the well pad currently uiilizing the water withdrawal site ghoyld be on the
sign. The proposed requirement to include afl well pad names would include historical wall
pads and may create confusion at many well sites for vendors and visitors not familiar with the
sita.

11} It is improper to Incorporate the Office of Oil and Gas Evosion and Sediment Control Field
Manual {fleld manusl) into the rules,

The praposed requirement In 35-8-9.Lb.2 for erosion and sedimentation control structures to
adhere to the Cffice of Gif and Gas Erosion and Sediment Controt Field Manual (field manual)
incorporates the field manual into the reguiations and eliminates the oppartunity for input
from the Industry, Jegisisture and the public regarding field manual requirements. While the
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Eroslon and Sediment Contro! Plan must adhere to the field manual purstant to statute, this
exténsion by rule to the water quality and quantity protection provisions is unwarranted,
Additionally, a change in the field menual could render an approved sediment and erosion
control plan obsolete. Any reference to the flekd manual in these regulations goes beyond
legisiative intent and must be efiminated,

mmpwmhummmmmnfﬂmwmm-mm
rexsedy.

The proposed regulation 35-8-9.1.b.2 states that when the withdrawal location 5 no longer
being utilizad, or at the direction of the Chief, the operator shall notify the Chief, remove all
signage and requires the reclamation of the location. The provision pgives the unprecedented
authority to Chief to determine that s water withdraw location can no longer be utilized and to
unllaterally determine when a water withdrawal site must be reciaimed. The provision for the
Chief to declare a water withdrawal site can no longer be utilized and must be reclaimed must
be eliminated. Reclamation should be a condition of the water management plan.

Office of Oil and Gas Response

AEA challenges the requirement to include historic well pad names on signage. The Office of
Oil and Gas wishes to clarify that there is no requirement (or need) to provide historic well pads
names on signage. In fact, it is highly recommended that out-of-date information be removed as
soon as possible to minimize sign clutter and preserve the location aesthetics to the greatest

extent possible.

AEA’s comments related to erosion and sediment control practices at water withdrawal sites has
been addressed in Noble’s comment response section.

AEA states that the reclamation of a withdrawal site should be a condition of the water
management plan. The Office of Qil and Gas fails to understand the distinction between
requiring reclamation of a water withdrawal site as an operational requirement in this rule versus
the water management plan itself, which is a part of the well work permit issued under this same

rule.

AEA claims that the language giving the Chief the discretion to discontinue a withdrawal sites
for cause is an unreasonable extension of power and represents unprecedented authority in the
ability to mandate site closures. The Office of Oil and Gas strongly disagrees with this
interpretation and also notes that this discretion exists in the current rule language and is thus
outside the scope of these proposed revisions.
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Response to comments related to berm requirements for well pads

West Virginia Rivers Coalition and WVSORO

mam&mmmmwwmm

Office of Oil and Gas Response
Thank you for your comment

George Monk

SSCSRE-5 Permits, Notice, Review
5.c12 W&hmﬁ[yapptmdﬂwrmkmmtfnubmmwmﬁmwﬂl

pdmdhrhmrmdm&qmmmmﬁmnmﬂem
structure.

Office of Oil and Gas Response
Thank you for your comment

25



diffcrent part of the pad.  Lastly, berms are romoved once drilling sd corpletion
activities are compleved and the site is molsimed. Once reclaled, the production pad has

Office of Oil and Gas Response
The well pad berm, mountable berm and the compaction spec have been a requirement for the

engineering plans for nearly 3 years (Fall 2012). None of these requirements are new to the
industry; the rule will now replace portions of the engineering guidance document. Well pad
berms serve as the last line of defense before a spilled fluid leaves the pad area, While most
stationary items on the pad have their own containment, there is a chance for those to fail and for
any mobile equipment, such as fuel trucks, that have no containment if there were a leak to occur
the berm would serve as a barrier. The engineering plans typically state that the sumps located on
the pad remain closed during drilling and completion activities. If a spill were to occur during
times other than those activities where there is no secondary containment the sumps can be shut
and full containment can be achieved. Mountable berms are essential to full containment. If the

entrance to the pad has no means of stopping a spill, the constructed berm is useless.
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w_@Mh&ﬂ;h&mm In addifion, the mandated oollection of
iNrecipiiation on  wellpad may creste safety issues relsted to pooling of water and oy conditians

Office of Oil and Gas Response
The well pad berm, mountable berm and the compaction spec have been a requirement for the

engineering plans for nearly 3 years (Fall 2012). None of these requirements are new to the
industry; the rule will now replace portions of the engineering guidance document. Well pad
berms serve as the last line of defense before a spilled fluid leaves the pad area. While most
stationary items on the pad have their own containment, there is a chance for those to fail and for
any mobile equipment, such as fuel trucks, that have no containment if there were a leak to occur
the berm would serve as a barrier. The engineering plans typically state that the sumps located on
the pad remain closed during drilling and completion activities. If a spill were to occur during
times other than those activities where there is no secondary containment the sumps can be shut
and full containment can be achieved. Well placed sumps will also aide in the removal of excess

storm water thus decreasing the risk of pooling during wintery conditions.

WVONGA

4  Berms [ 5.5.c.12)

A new subsection of the Proposed Rule would require well pads o be “folly enclosed by
berm stioctures.” § 5.5.0.12, WVONGA is concernod that this requirement will impose additional
for water rescimses. RECEIVED

P o AN .
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established by exisling staic and fodoral rules and reguiations, and those programs bave been
demonsirated io be adequate over time, Mandating the installation of berms thet completely
surround weil pada could have the potential to creste significant logistical issuss with regerd to
water mmmagement, a3 well as potetial pad integrity concecns that do not sppewr to be Justified by
sy demonsinted need from WVDEP. Furthermore, the specified width requirements would be
expected to increase the overall environmontal impast of the site dus to widening, whoross Secticn
5521 wmwmmm'hdwmbhmhhm“m
for proper canstruction. The peescriptive langusge of this section also would appenr t preciude
the use of an engincering oquivalent such as jerssy berriors that provide traffic and 1olease
mitigation.

WYORGA urges WVDEP to delets Section 5.5.5.12 in its entirety, or, in the alicmative, 1o
mmﬂmmmmmmmmmmm
standards for well pad berms, WVONOA also would sggest incliding some timing limitation i
ﬁmﬁhuﬂmmhwmm@ﬁ@gﬂn%ﬂhpﬂ(wﬁ
during the well work process), Berms are removed at many sites after well work is complesed, and
as written this nide might require matxtansnce of & benm where none is noeded, or other measurce
(e.8., SPCC controls) are sy effsctive.

Office of Oil and Gas Response
The well pad berm, mountable berm and the compaction spec have been a requirement for the

engineering plans for nearly 3 years (Fall 2012). None of these requirements are new to the
industry; the rule will now replace portions of the engineering guidance document. Well pad
berms serve as the last line of defense before a spilled fluid leaves the pad area. While most
stationary items on the pad have their own containment, there is a chance for those to fail and for
any mobile equipment, such as fuel trucks, that have no containment if there were a leak to oceur
the berm would setve as a barrier. The engineering plans typically state that the sumps located on
the pad remain closed during driiling and completion activities. If a spill were to occur during
times other than those activities where there is no secondary containment the sumps can be shut
and full containment can be achieved. Language has been added to 35-8-5.5.¢.12 to include an
engineered berm equivalent that can be approved by the chief.
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Northeast Natural Energy

Section $.5.c.12. Well pad berm and compaction requirements impose unnecessary and unreasonable
additional costs and operational burden to the well work without related protection of water
resources. The requirement to utilize a professional engineer for compaction requirements and

moisture range is unduly burdensome in light of industry experience with ercsion and sediment control
in well work operations. However, | do feel the requirement for the berm is warranted.

ttes that a one point proctor has to be used. Even though we are currently comnlying with this
ent through permit conditions ) would submit the following. In ASTM D-698 1.2 it states
*These tast methods apply only to solls (materials) that have 30% or less by mass of particles retaingd
on the */¢in. (19.0-mm) sieve and have not been previously compacted in the laboratory; that is, do not
reuse cofipacted soil.” When we place rock lifts which are aliowed by section 5.5.¢.8, you will not be
able to pe a one point prottor. First, most of the time you hend the driving rod to open the hole
for the uctear gauge. Secondly you will be above the % ailowance listed above in ASTM D-698 1.2. The
d’epa'mne;nt of highways allows you to proof roll all lits when you have more than 30% % material. Our
suggestion is to allow for this alternate method when warranted and specificaily approved by the Chief.

Office of Uil and Gas Response
The well pad berm, mountable berm and the compaction spec have been a requirement for the

engineering plans for nearly 3 years (Fall 2012). None of these requirements are new to the
industry; the rule will now replace portions of the engineering guidance document. Well pad
berms serve as the last line of defense before a spilled fluid leaves the pad area. While most
stationary items on the pad have their own containment, there is a chance for those to fail and for
any mobile equipment, such as fuel trucks, that have no containment if there were a leak to occur
the berm would serve as a barrier. The engineering plans typically state that the sumps located on
the pad remain closed during drilling and completion activities. If a spill were to occur during
times other than those activities where there is no secondary containment the sumps can be shut

and full containment can be achieved.

Plans certified by a West Virginia Professional Engineer are required per 35-8-5 JS.a., therefore
the berm would already fall under those items designed and specifications were already set forth
in the engineered plans. No extra expenditure would be necessary: this should be part of the

contracted engineering plans.

Section 35-8-5.5.¢.9 states that ASTM D-698 to be followed in regard to the Standard Proctor
tests, it would be prudent to follow the recommendations of how the tests be performed in

ASTM D-698.

Noble

2. Section §.5.¢,.12 siates that “[wlell pads shall be fully enclosed by berm structures. If an
earthen berm is employed, the berm shall be s minimum of two feet in height with a tweo foot
top....and have madmum side slopes of one and one-half horizontal to one vertical {1.5:1)....%

Nobie is concermnaed that the prescriptive nature of the berm requirements, including the berm
width and slope, inchaded in this Proposed Rule witl increase the overal RECEMSE impact
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mmmnumudmmmmnmmwmm regard to water managament
and potentially create well-pad integrity voncerns by Emiting the sbility to have surface water
run off location. Ata minknum, Moble befleves the Proposed Rule could be greatly improved by
mmmwmhmmmmldpmwsmm
dW@hMﬂMMMNiMM& Nobile suggests the following

Innguags changs:

demonsirated benefit to the environment. n addition, the mandated collection of
pmmﬂammmmmmmmmmﬂmm Ky
conditions. during winter perinds.”

Office of Oil and Gas Response
The well pad berm, mountable berm and the compaction spec have been a requirement for the

engineering plans for nearly 3 years (Fall 2012). None of these requirements are new to the
industry; the rule will now replace portions of the engineering guidance document. Well pad
berms serve as the last line of defense before a spilled fluid leaves the pad area. While most
stationary items on the pad have their own containment, there is a chance for those to fail and for
any mobile equipment, such as fuel trucks, that have no containment if there were a leak to occur
the berm would serve as a barrier. The engineering plans typically state that the sumps located on
the pad remain closed during drilling and completion activities. If a spill were to occur during
times other than those activities where there is no secondary containment the sumps can be shut
and full containment can be achieved. Language has been added to 35-8-5.5.¢.12 to include an
engineered berm equivalent that can be approved by the chief,
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American Energy Appalachia

At & minimum, WVDEP should sddress the increasad Stormwater issues associated with fully
berming the site throughout the life cycle of the well. The collection of stormwater due to totai
capture by the enclosed wellpad berm presents a slip and fall safety hazard to site workers,

Office of Oil and Gas Response
The well pad berm, mountable berm and the compaction spec have been a requirement for the

engineering plans for nearly 3 years (Fall 2012). None of these requirements are new to the
industry; the rule will now replace portions of the engineering guidance document. Well pad
berms serve as the last line of defense before 2 spilled fluid leaves the pad area. While most
stationary items on the pad have their own containment, there is a chance for those to fail and for
any mobile equipment, such as fuel trucks, that have no containment if there were a leak to occur
the berm would serve as a barrier. The engineering plans typically state that the sumps located on
the pad remain closed during drilling and completion activities. If a spill were to occur during
times other than those activities where there is no secondary containment the sumps can be shut
and full containment can be achieved. Weil placed sumps will also aide in the removal of excess
storm water thus decreasing the risk of pooling on the well pad. Also during times of inactivity
on the pad the berm can be breached, but must be repaired and in place prior to drilling and
completion activities.
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Antero
3. Site construction plan. I5CIR, Serlas 8-8.5.¢c.

Mmmh\tﬁmauﬂunfnpnmmmwmﬂﬁmmz

A, The proposed rule at 35 CSR, smua-s.s,c.smmmummmmmm

1o construction slopes stesper then 2:1. Antero proposes the inckision of the
Opporiunity to construct slopes steaper than 2:2 if soll trastment or geo-synthetics can

belppﬂdtnrdlnhlvmlﬂaemqlﬂrdfaﬁw#m

B mammmussm&ma-m.mmmmmmm
hmmmwm.mmMuaMMMsmmﬂl
seturation and NHMWMWWHMMMMWM
prasent or remaining, Aﬂmpwﬂulnduﬂmdhmnvbrm
eemption from this requirement, i the P.E. cartifying the pians concludes the Inclusion
ﬁldeamhﬂhhmmmIdb@mymmvammﬁﬁ

tha site;

and small footprint of the ana. Fnrﬂm,wnmmuftlnmmm
potentiafly create instability dus to Mdlmmmwldhnhhhhum

Office of Oil and Gas Response
Oftice of Oil and Gas appreciates comments A and B, however, the comments involve language

(or a concept) that are beyond the scope of the proposed revisions and, therefore, require no

response.

The well pad berm, mountable berm and the compaction spec have been a requirement for the
engineering plans for nearly 3 years (Fall 2012). None of these requirements are new to the
industry; the rule will now replace portions of the engineering guidance document. Well pad
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berms serve as the last line of defense before a spilled fluid leaves the pad area. While most
stationary items on the pad have their own containment, there is a chance for those to fail and for
any mobile equipment, such as fuel trucks, that have no containment if there were a leak to occur
the berm would serve as a barrier. The engineering plans typically state that the sumps located on
the pad remain closed during drilling and completion activities. If a spill were to occur during
times other than those activities where there is no secondary containment the sumps can be shut
and full containment can be achieved. Well placed sumps will also aide in the removal of excess
storm water thus decreasing the risk of pooling on the well pad.

Consol Energy

§35-8-5. Permits, Notice, Review.

5.5.¢.8. st 5.5.c.3%. Compaciion and Berms

CONSOL questions the need for compaction of earthen berms to the same standard of

ninaty-fiva percent (95%) as that of constructed embankment fills, including & molsture
range specifierd by an engineer. The requirement to utllize a professional engineer for
compaction requirements and molsture range Is unduly burdensome considering that
existing regulations already require ofl and gas operators to comply with requi ments fi

spiii containment and control that have proven adequate in protecting waters oft
(35CS.R. 1557 and 8, and 35 C.S.R. 8 §§ 5.4, 9.1.2.3 and 18}, Office -
, 3.
The Standard Proctor density as established in the American Soclety for Testing and
Materials’ “Standard Test Methods for Laboratory Compaction Characteristics of Soil Using
Stenderd Effort™ {(ASTM D-598) Is intended for use when soll Is utllized as engineering i
(embankments, foundation pads, road bases). This soil is compacted to achieve engineering
properties that are Intended to support structures or equipment. This standard and the 95%
compaction were net intended for sarthen barms since they do not suppart sny structure

or equipment. Given that industry standard practices also incksde the use of best

management practices (BMPs) such as synthetic Kner footprints that continue over

synthatic lined berms, It would seem that the ASTM D-698 ks unnecessary to ensure

containment of any spill to the site, i that is what the Department intends by this

requirsmaent. |

¢ It also seems a redundant requirement to compact earthen berms to 95% since the

average area of 2 pad Included within a berm 2 foot in height would hold over 4
mililon galions of Bukds. If the largest tank or containment vessel on the faciiityis 1
million gallons, a catastrophic failure would stifl not result in any significant pressure
outward from the released fluids to the earthen berms.

Office of Oil and Gas Response

The well pad berm, mountable berm and the compaction spec have been a requirement for the
engineering plans for nearly 3 years (Fall 2012). None of these requirements are new to the
industry; the rule will now replace portions of the engineering guidance document. Well pad
berms serve as the last line of defense before a spilled fluid leaves the pad area. While most
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stationary items on the pad have their own containment, there is a chance for those to fail and for
any mobile equipment, such as fuel trucks, that have no containment if there were 2 leak to occur
the berm would serve as a barrier. The engineering plans typically state that the sumps located on
the pad remain closed during drilling and completion activities. If a spill were to occur during
times other than those activities where there is no secondary containment the sumps can be shut
and full containment can be achieved.

Plans certified by a West Virginia Professional Engineer are required per 35-8-5.5.a., therefore
the berm would already fall under those items designed and specifications were already set forth
in the engineered plans. No extra expenditure would be necessary; this should be part of the

contracted engineering plans.

David McMahon

The pad berm requirement 1s another
example of most companies are now 1ining their pads
and putting berms around for most pollution that did
occur. There were some spills on the pad and soaked
down into the ground water. So we applaud that.
It's kind of what the industry does 1n most cases,
but we applaud that everyene will be required to do
that,

Office of Oil and Gas Response
Thank you for your comment
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Response to comments related to closed loop drilling and associated waste pit prohibition

West Virginia Rivers Coalition and WVSORO

§25-8-9.3, Clozed-loop drilling systems.

We strongly support and appreciate the transition to pitless or closed-loop drilling systems and
ﬁﬂtﬂpﬂlmﬁwﬂlmlom be usad to store drilling wasta on site or within the permitted limit
of disturbance.

wmammmk)mhmmnmm pommiiRted pils mxi
mmwmhmm.mmmmmhpmymwm
stored in the pits nusst be disposed of propesty. RECEIVED

Office of Oil and Gas Response
See EQT response under closed loop drilling and associated pit prohibition.

George Monk
23 Wemmmm-mmmmmmmmw
WWMMMWethmmnﬂdM
pits at these sites,

mﬂmmuﬁfhﬁmhm&m and Gathering Pipelines;
and Cperating in Dulgml:dhﬁd:g Areas

Office of Oil and Gas Response
See EQT response under closed loop drilling and associated pit prohibition.

EQT
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Office of Oil and Gas Response
The Office of Oil and Gas agrees to change the language back to the existing language on this

i1ssue, allowing the use of pits. Additionally, language will be added requiring these pits to meet
the requirements of section 17.2.b. through 17.2.h.

I0GA
3. msammmmwmmm.

waste pita a5 part of the well work permit is an erbitrary and capricious prohibition that coaflists

isimﬁmmmmmnfmmmmucmmm o

Office of Oil and Gas Response
See EQT response under closed loop drilling and associated pit prohibition.
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the Propesed Rule. See, ez, $§ 12.4, 16,
WMNWWMmmmdpﬁmmm#m
mmmmmmmwﬂ-mmwmmﬁm
completion operatinns, MHMMMMMMM\\HIMW.VL
Code §§ 22-6A-1 et sey., which expressly contemplates the use of siwch pits associated with 3 vafid

mwuwﬂmmm.mmmmﬁmmnam
dmﬁwﬁ:ﬁemfmﬂmumwmmﬁ@mmwmm
for operators, mw&amm&mmummmmwhmm
stornge mey be Limited, while consiructing and using an off-site centralized impoundment ks the
potential to be cost-prohibitive and to generats additional track traffic. Accordingly, the Propoasd
Rale should be revised to authonizs the continued use of waste pits as part of the application for &
WMMWNMWNWWtﬂmWﬂ
buman heaith and the snvironment,”
wmmmmmmammmmmm
mhmmofm-memﬁummlmmmmam



Office of Oil and Gas Response
See EQT response under closed loop drilling and associated pit prohibition.

Northeast Natural Energy

Section 9.3.a, requires that all horizontal wells be drilled utilizing closed loop drilling. The horizontal
well act anticipates and authorizes the use of pits for collection of waste flulds and cuttings. Although
maost horizontal drilling operations utilize closed loop there should not be a total prohibition regarding
using other methads that may require a reserve pit. Top hole rigs {drilling the vertical section of the weil
bore) may not be equipped to drill closed loop, there may be times when safety dictates that
convantional drilling be utilized, etc., therefore the proposed rule should authorize the use of waste pits

as part of the weil work permit upon reasonable terms and conditions.

Office of Oil and Gas Response
See EQT response under closed loop drilling and associated pit prohibition.

Antero

9. Use of Existing Pits Assoclated with Well Work Parmits. 35 CSR, Sarias 8-9.3.

The proposed rule disaliows the construction of pits assoclated with well work permitting.
While it is not the present practice of Antero to utllize these structures, the indusion of this
provision provides a dangerous precedent with regard to rute making by the WVDEP,

The inclusion of this provision is in fact clearly inconsistent with the Natural Gas Horlzentgl Well
Control Act, which anticipates and authorizes the use of pits for collection of waste fluids and
drill cuttings resuiting from drilling and compietion operations. The elimination of waste pits
(see 35-8-9.3.2. and 9.3.b.) as part of the well work perilt Is an arbitrary and capricious

Office of Oil and Gas Response
See EQT response under closed loop drilling and associated pit prohibition.
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Response to comments related to horizontal well plugging
George Monk

Mﬂmmhﬂﬁnﬂeﬁmﬂeﬂwmﬂwﬂnﬂmmhmyh
mﬂmtathtlthbne&prhnﬂymm.

203.f Mba.qrpninﬁehtlﬁmmdmﬂdhdm .

Office of Oil and Gas Response
The Office of Oil and Gas acknowledges the comment.

This language addresses the lateral portion of the wellbore. The operator may elect to not fill the
lateral portion of the wellbore and merely place a bridge plug at the top target formation to begin
sealing the hole. Absent use-of such equipment, to begin sealing the wellbore at the top of the
target formation, a fluid must be pumped to fill the void so that the cement plug can be set. This
can be accomplished by water. The water is not intended to act as the plug.

The suggested change will be made to address the typo.

EQT
7 m-mmmm-wam

mnmmmwuuuruwmmmmmm
mmam»m&mmmﬂmmmmmm

Office of Oil and Gas Response
The Office of Qil and Gas believes it is extremely important to pull all casing that can be pulled.

However, the Office of Oii and Gas recognizes that in some instances, operators won’t be able to
pull casing, hence the reasonable effort language. The Office of Oil and Gas believes that the
current language is appropriate and actually allows for flexibility as requested by the commenter.
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§ 19.1c - (the second shonid be limited to “such reasonably
mmhlbnplnningnruidt::ljl," 'ogs s may be

§ 193 — references § 22-6A-19 which relstes o clvil and criminal pennities, The code
reference should be corrected to § 22-6-19,

§ 19.5 - refcrences “soction 18 below” but section 18 is above seciion 19 and does not
relate > varianoes. |

wﬁimab--hmmmmmmmmwmmm

Office of Oil and Gas Response
The suggested changes will be made to correct the duplicate references.

Proper well plugging is critically important for protection of the environment and mineral
resources. The submittal of logs is not required in all instances, but rather, only to be submitted
upon specific request by the chief and further, mirrors existing language contained in 35 CSR 4
for vertical wells. The Office of Oil and Gas believes that various logs could be helpful at times

to determine the best plugging methodology for a given well.
The suggested change will be made to correct the reference.
The rule will be changed to correct the reference to section 14.

The suggested change will be made to correct the omission.

WVONGA
& Fresssosd Abandoament (§ 19.3). it appesrs that the reference to W. Va. Cods § 22-

mlgﬂnmmmammmmmw.ﬁmg
22-6-19,

f. Varianes for Plug Leagths (§ 19.5). Thie provision states thet “[a]! cement phugs,
otherﬁmthuemmdmﬁﬁhetﬂmt{lw{wﬂhmm:
vaciance from such a requirement is gronted pussuant to section 18 below.” Thi
roflerence to “section 18" is unciaar end should be clxrified sud/or coerectod.

& Objections io Applieation to Clean Qut and Replog (§ 20.2.b). The second sentence
of this acction should be revised as follows: *If such an objection is filed or made, the
Chief shall set a hesring dute and give notice . .. "
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Office of Oil and Gas Response
See IOGA response under plugging.

American Energy Appalachia

21) WMIdHnwawmﬁmammwme
letter within 24 hours of granting verbal authorization.

mmtmwumm;umalmnaﬂuﬂmmhm pursuant to 35-8-
19.7.n. However, AEA suggests that wyitten follow-up by the agency would be benefidal and
mmmmmaummdafmmmmmmmum

shall verity to the operator by emall, fax or letter that verbal aythorization was granted within
24 hours of granting the verbal authorization.”

22} Typographica! errors associated with 35-8-19 should be corrected.

Proposed amended ryle 35-8-19.1. tontalns numergus duplicative subsections and should be
sorrasted.

Propased amended rule 35-8-19.7,b. states In part, “Unless the well operator proposes to plug
the well m & manner alowed by paragraph 20.3.0.3. of this rule..” The regslstions do not
contain paragraph 20.3.4.3, Thlsappaarstaheammphlmlammdmmnnh
recommencdad,

Office of Oil and Gas Response

The language providing for verbal permission to plug is similar to existing language that is
contained in 35 CSR 4 for vertical wells and has provided an acceptable method for such
operation. The Office of Oil and Gas believes it is unnecessary to make the suggested change.

See IOGA response under plugging.
The rule will be changed to correct the reference to 20.3.d.2.
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Response to comments related to karst

West Virginia Rivers Coalition and WVSORO
§35- 8 214, “Knrat tervain® definition.

mmmwwm.ﬂwwmmm Alsg, the definition wses the word
“Mmmmmmmmmmwm We mugpest that

§35- 8 -9.1.1. Baseline water testing in karst regions,

w:mmwuwwmmumhmmmm
commencament of any site construction or well work, Beeause water resources in karst regions coukd more
WMMWWMWMMMWMhMMuﬂhm,M
resources should alo be fow tesied.

Office of Oil and Gas Response
The term “karst terrain” is used in the statute. Consequently, the Office of Qil and Gas will leave

the term as is, to be consistent.

The Office of Oil and Gas believes the language as drafted provides the necessary safeguards, if
followed, to provide protection in the karst regions.

See IOGA response under karst.

The Office of Oil and Gas believes that water quality is more susceptible to impacts than
quantity and such quality testing is adequate protection at this time.
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m-l-s.z.dﬂ.huim«ilgﬂnﬁnh; lbeufddﬁmrhhﬁm

hmmmdm&m“mm“wmhmmﬂlh
mmmmmmg &,Mmmmmdﬂhm However, wa do not

Office of Oil and Gas Response
The Office of Oil and Gas appreciates the comment, however, the comment involves language

(or a concept) that is beyond the scope of the proposed revisions and, therefore, requires no
response.

The Office of Oil and Gas appreciates the comment, however, the comment involves language
(or a concept) that is beyond the scope of the proposed revisions and, therefore, requires no

response.

The Office of Oil and Gas appreciates the comment, however, the comment involves language
(or a concept) that is beyond the scope of the proposed revisions and, therefore, requires no

response.

The Office of Oil and Gas acknowledges the comment.
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m-l-s.mmummm; Use of additives, risk of damegs.
We appreclate the mqukmummmh:hmmuwdlmmmlyﬂ,fmﬁ

Similarly, “unnecessary damage or disturbance” seems to assime that damage may be
Necessary. We do not accept that assumption. Thers should be no demage to groundwater
except perhaps temporary drainage cut of a suspended water tabla into the borehole.

We support the proposed prohibition on using additives in karst regions when driling the
wellbore for the fresh water casing, We also support the requirement that a cement basket or

Office of Oil and Gas Response
See West Virginia Rivers Coalition and WVSORO responses above.

See West Virginia Rivers Coalition and WVSORO responses above.
See West Virginia Rivers Coalition and WVSORO responses above.

See West Virginia Rivers Coalition and WVSORO responses above.

George Monk
35CSRS-2 Definttions

215 We approve of
which are based on §22-6A-3a,

Office of Oil and Gas Response
The Office of Oil and Gas acknowledges the comment.
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regulstions, mwdmmmmvkmmmmu
remsorably applied, designating “laret™ an wbitwy and capricious
Whﬂﬂhh&pﬂpﬁfﬁu&?:ﬂmm In sddition, imposing &

MW#&MM&W&‘IWHM&MM@MMM
m:mwuwmmmmuwﬂvmwwhm
WWMWTSHWM@M&’WSW
responsibility, smmhmmmmurmmmmmm

mmmmnmmmmammmnﬂm
svgilshls,

pre-applicsgion
MgmhimdamﬂwmmMMEeﬂ

thmwmﬂmmehamm. A webgite having the
name “West Virginia Speleological Survey” stxips “WVASS is 28 unorganized an organization
unmmmmmmmmwmamammnf
cavers and caving groups, each of which pursuce its own intéresis. We have participants, but no
mmmymwmwmmmmmmm:wm
mwmammmmmmwmmﬁw
caves md kamat.” Aammimumkmmmmmvmmumuf
m:mm-mmmmmmﬂmmwmmnf
wmmuuhummm
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Office of Oil and Gas Response

See West Virginia Rivers Coalition and WVSORO responses above. Additionally, the change to
“Geological” is appropriate and will be made., Additionally, the Office of Oil and Gas agrees
that identifying the applicable regions by county and district would be effective manner to
provide the delineations and will coordinate with the WVGES to provide that information.

The Office of Oil and Gas agrees that the references need changed for clarification. The correct
reference will be 19.1.f

The Office of Oil and Gas believes that the testing may be necessary to provide information
needed to develop the permit application and therefore should be done prior to application

submittal.

The Office of Oil and Gas agrees to change the language by removing the requirements to notice
the two groups. Any interested parties can request to be notified when any permit applications
are recetved. These groups may provide comment during the comment period if they desire to

do so.

The Office of Oil and Gas agrees clarification is needed and will change the language. However,
due to the hydrology associated with karst, establishing a specific distance requirement is not
practical but should rather be related to connectivity.

The Office of Oil and Gas recognizes the necessity for adequate water storage, however, we also
believe that construction of pits and impoundments in these areas may not be prudent, due to the
uncertainties of water extents associated with karst.

WVONGA
2. Karst Torrain
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% Availahility of Kerst Tesrain Desiguations. The Propossd Rule would sdop: vesious
new requirements and prohibitions specifically divected fo operations located i kerst
terrain, “Kmtmhy“&am.hpmpmdmhedeﬂmﬂm“awm,maﬂlr
mmwmwmmn,mmmmmmmmmmnyﬂu
moxmafmmwmmuwwwmmm
dnud-dqlmﬁum.whmmm:dm.HMM(knmu‘m
mﬁm‘)hwh&miﬂ&ﬁﬁ:dﬂmpdbymwm?&mnﬂwuﬁc[ﬁ]w
Economic Survey.” § 2.15.% As far as WYONGA is aware, karst regions have not been
mmﬁwmmmwwuwmvmhmwmm
Survey—and the infirmation that has been guthered is not readily publicly available fo
operutors, Tummmmhnmmﬁmﬁmmmm
whmmobhindeﬁuiﬁwinformnﬁmmmltmitﬂnuidmﬁdem
information with the Proposed Rule and on ity website, In the absence of such
information, however, WVONGA submits that the provisions in the Proposed Rule
relating to karst terrain designations are premature,

¥ A couple of minor nates on this defigition: (1) fhio referenc to the “West Vieginiz Geologic and
Boonamic Survey” abould be to th “West Virginia Ceologieal and Ecoromic Survey,” and (z) for.
mmwwmmmmmnnfmmﬂw.umg-m«hm

“topagraphy.” Nira Af Nil and Cae
b. Incemslstent Terminalogy (§ 205 WVONGA noiss thet the defined term “karst
terrain™ is not used elscwhers in the Proposed Rule; ingtead, the agency appears to have
used the term “kamst region” or, in one instance, “karst feature” (see § 5.5b.2D)
WYONGA cncowrages WVDEP to revise the Proposed Rule to ensure that consistent
terminology is adopted throughout,

47



¢ Karst Reglon Teating (§ 5.L.). The Proposed Rule would require an operator in any
defined karst region “to conduct testing st the proposed drilling site in order to identify
caves and ather voids, finults and relevant foatures in the strata ns determined by the
Weat Virginin Geological and Economic Survey. The operator shall also conduct
testing 1o ideatify surface features such es sinkholes.” § 5.1.1. The operator would be
required to conduct this testing “prior to submitting Uty application,” and include the
results of the tests with its permit spplication. /d These timing requirements couflict
with the Imnguage of the Horizontal Well Act, however, which requires operators to
features within designated karst areas. W. Va. Code § 22-6A~3A{bX1). For
consistency with the statute, therefore, WVONOA encoursgns WYDEP to revise the
Pmm_mmmqmmuﬂmmgmmm(mmmumhwm
to the commencement of drilling, but suthorize the well work permit 10 be jswmad
without this information. This would sllow the operator to assume the business risk of
deferring the testing, if' so inclined, while still ensuring thst the analyses will be
completed prior to drilling.

d. Required Notifications (§ 5.3.¢). The Propoaed Rule would require an applicant for a
well work permit in a county coutafning karst regions to provide notics to the West
Virginig Cave Conssrvancy and the West Visginia Speleological Society prior 1o ar at
the time of fling its application with the Office of Oil and Gas. § 5.3.e. Requlring
mﬁmﬁhpwﬂeiﬂﬂdﬂhﬂmﬁuﬁmﬁﬂhﬂﬂmkmm
and unnecessery. “To the extent that these groups are interested i peoposed oil and gas

development within karst (or other) regions, they can monitor WF{%:'M
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Office of Oil and Gas Response
See IOGA response under karst. Additionally, known karst areas will be established and web

accessible.

See West Virginia Rivers Coalition and WVSORO responses above.

See IOGA response under karst.
See IOGA response under karst.
See IOGA response under karst.

Noble
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"Karst terrain or regions have not been sufficiently identified and mapped by the West Vieginia
Geological and Economic Survey ("WVGES") to form the basis of 3 geographic area to apply
extansive regulatory requirements, Karst s a subsurface gaology that is not and wik not be
adequately mapped by the WYGES in the naar future. Instead of relying on verified data
regarding the actuat focation of subteiranean karet voids or formations, DEP proposes to use 3
aroad brush to designate wide areas of Wast Virginia as subject to extenisive and costly
regulations. Indeed, the definition of karst region and karst terrain is simply tao vague to be
reasonably applied. Thus, designating any area as “karst” [s an arbitrary and capricious
limitetion on the right to develop and produce ail and gas resources. In addition, inmposing a
special requirament to provide notice of 5 wall work permit application to special interest
Broups such as the West Virginia Cave Conservancy and West Virginia Spefecleogical Society for
all countias containing karst topagraphy is an Improper delegation of DEP’s regulatory
responsikility. Such groups have no property fights or interests in such applications, rather they
can monitor well work permit applications through the DEF's public records which is publicly
avallable.”

Nable also supports the following position of the WVONGA regarding this section:

"The Proposed Rule would require an ofierator in any defined karst region “to conduct testing at
the proposed drilling site in order ic identify caves and ather voids, faults and relevant featuras
in the strata as determined by the West Virginia Geological and Economic Survey. The operator
shall also conduct testing to identify surface features such as sinkholes” § 5.1, The oparator
would be required to condutt this testing prior to submitting its application,’ and inciuda the
results of the tests with its permit apiiication. These timing requirements conflict with the
language of the Horizonta! Well Act, however, which requires operators 1o perform ‘predriiling
testing’—not pre-application testing—to identify relevant featuves within designated karst
areas. W. Va. Code § 22-6A-3A(b)X1). for consistency with the statute, therefore, WVONGA
eficourages WVDEP to revise the Propased Ruls to require that this testing be performed (and
the resuits subimitted) prior to the commencement of drifling, but authorize the well work
permit to be issued without this information. Thic wauld allow the opemator to assume the
buginess risk of defarring the testing, if 50 indined, while still ansuring that the analvsas will be
compieted prior to deilling.”

. Section § 1.c covers baseline water testing. Noble supports the following position of the
WVONGA regarding this section:

“The Proposed Rule would require the operator to conduct baseline water testing prior to
commencement of any site construction or well work in any karst region. Testing shall be
conducted on the water resources adjacent to the site and in accordance with the
requirements of subsection 15.3 of this rule.” § 9.1.c. [tis unciear as to whether this
requirement is intended to sncompass hath groundwater and surface water, as well as how
‘adjacent’ Is to be interpreted.”
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Office of Oil and Gas Response
See IOGA response under karst.

See IOGA response under karst.
See IOGA response under karst.

American Energy Appalachia

agreement with the manner and srea which wil be identified as “karst” areas and AEA is unabie
s measure the poteniial impacts of that designation and these requirements spon industry
and AEA’s specific operations. AEA would suggest that these requirements be removed until

Amended Rule 35-8-5.3.¢, provides; Innmwﬂymhﬂmm the applicant well
operator shall provide notice to the WY Cave Conservoncy ond the West Virginia Speleological
Survey either prior to nrmmemqmqmmﬂmmmmuafaﬂmm

applications. Thmmm monitor well work permit applications through the DEP's publc
records and the provisions contained in 35-8-5.3.¢, should be doleted.

Office of Oil and Gas Response
See IOGA response under karst.
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See IOGA response under karst.

The proposed requirament to conduct testing in any defined karst region prior to submitting
the permit sppilcation ks premature. mmmmmmw-mmm
Vieginia, Octobar 2009, and the Wast Virginia ewmmmw:mmm
wib sits, hmmm'murmnshm 1ot been sufficlently identified and magped to form the

Office of Oil and Gas Response
See IOGA response under karst.

See IOGA response under karst.
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Response to comments related to transfer of permits

West Virginia Rivers Coalition and WVSORO
§35- 8 -8.3.2.3. Traosker of Title and Operator Status; Transfer of Habikitics and obligations,

The following lnguage should be added to this section: “As fisther clarification, this kngaes
epply to lisbility to third parties.” doss not

Office of Oil and Gas Response |
The particular language in the rule has existed for several years and seems to have been

sufficient. The Office of Qil and Gas believes that clarification is not necessary.

American Energy Appalachia
8} Transfer me of wall work parmik anid bongs shouid be minimbed.

The tranzfer of an existing well or well work permit does not involve technical issues or Impact
operational issues. Due to business considerations and because this Is an entirely
administrative procedure, the time frames for both reviews by the Chief should be Imited to 45
days. Proposed rule 35-8- B.4.e. should be revised as foliows: “Upon receipt of an applcation

Office of Oil and Gas Response

The Office of Oil and Gas believes that the language as written is appropriate for the review and
decision process. For well transfers, it is consistent with existing rule language for the review
process under 35 CSR 4. Additionally, the recently passed statute change (SB 280) allowing for
transfer of permits provides 90 days for a transferee to notice (an administrative procedure)

certain entities upon receipt of approval by the secretary.
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Response to comments related to waste handling

West Virginia Rivers Coalition and WVSORQO

Wemmﬂﬂnmqulmmthatmatummdm drifing, fracturing, stimulstion
andd production being re-used for similay purposes at another location must be s2ored in tanks
or in centralized pits subject to more detailed and stringent deslgn and construction standards
and aperations] criterla. In particular, we sppreciate the transition mmmmcme
drilling systems and that open pits will »o longer be used to store dﬂﬂﬁumml ar

Office of Oil and Gas Response
The Office of Oil and Gas appreciates the comments regarding wastewater generated and

handling. For the closed loop drilling system comment, see the Closed Loop “response” to the
EQT comment.

IOGA

Office of Oil and Gas Response
The Office of Oil and Gas is supportive of the beneficial reuse and changes the proposed

revisions accordingly. For the elimination of “pits” comment, see the Closed Loop “response” to
the EQT comment.

Noble

MmeMImmMMMM'm “plis” from this
section mﬁﬁewmrﬁm:ﬁmﬂnm position of the I0GA regarding this
section:

Office of Oil and Gas Response
The Office of Oil and Gas is supportive of the beneficial reuse and changes the proposed

revistons accordingly. For the elimination of “pits” comment, see the Closed Loop “response” to
the EQT comment.
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Antero
11, Freshwater impoundments. I3 SR, Serias 8-12.4.F

The proposed mhasacsn,ms-u.mappmm raguire dispossl of the liner under en
*pproved permit. This woukd apparently, und Antero is certaln, urknowingly, preciude the
recyding of the nar. In the Interese of environmental Stewardship, Antero recommands
modification of this provision 1o authorize the recycling/re-yse ofthe Mner in appropriate
circumstances.

Office of Oil and Gas Response
The Office of Oil and Gas is supportive of the recycling recommendation and changes the

proposed revisions accordingly.
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Response to comments to centralized pit construction standards

West Virginia Rivers Coalition and WVSORO
$35- 8- 17, Construction of Centralized Piis and Imponndments.

stroams.
mmmmmmmmmmhmmmmmm
sgrecment with the surfice owner, The mﬂdhh“mh“lﬂuw
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Office of Oil and Gas Response
Anytime a centralized pit application comes to our office instances of any impact to homes and

businesses along with other places people gather are given extra scrutiny. Recommendations are
often given to add precautions for the protection of such places. Similarly we also comment on
the proximity of all types of streams and plan accordingly for their protection. Both public and
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private water source set backs are addressed in the amended rule, 500° for the private wells and
1000’ for the public water intakes.

Section 7 of the IMP-1B, the Centralized Impoundment/Pit application contains language that
certifies the operator has a surface use agreement in place. This is in conjunction with the surface
owner notification (WW-6A) provides proof that the property owner is in agreement with the
operator. Property owners can request a water well survey from the operator when they send
them notice of a pit being constructed in their area. Also at any time the property owner can
request monitoring well test results from the operator. In an instance a monitoring well does
show a reading that differs from the baseline results they should immediately contact their

county inspector.

The location and number of down gradient are reviewed during centralized pit application
review. Both items are dependent upon topography and design of the individual project site.

The testing parameters included in 35-8-17.2. g.4 act as an initial indicator, When a sample is
tested and the results show differences between current and baseline samples, this will alert the
operator to perform more in-depth water analysis and contact the local county inspector.

The surface owner can request the as-built of the pit constructed on their property at any time.
There are times that plans are changed in the field, this can happen in any earthwork job. Those
changes are to be documented on the as-built and certified by the engineer that they are still

acceptable.

George Monk

mmmmammm»mmm
mmmwmdhginﬁemlemm%ﬂmma&nm(mm:wm:ﬁ
under 47CSR2 are the maximum allowablo.

1?.&b1hadﬂiﬁmhaﬂmm=acﬁm&eam

Office of Oil and Gas Response
Perched water tables are determined by ground water studies performed during plan
development. The operator must provide geological data to prove that the water table is perched.
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When the water table is found to be truly perched, it will be removed or drained during
construction, therefore little or no risk to groundwater.

The testing parameters included in 35-8-17.2.g.4 act as an initial indicator. When a sample is
tested and the results show differences between current and baseline samples, this will alert the
operator to perform more in-depth water analysis and contact the local county inspector.

Thank you for your comment

Office of Oil and Gas Response
The definition of a centralized pit or impoundment is defined in the title as “a structure with

capacity of greater than 5000 barrels”, hence the defined above reference in the rule.

The wording “public water source” has been modified to “public water system intake source”.

Initial filling operation is the first water that fills the pit or impoundment. This is the most critical
time in a pit or impoundment life since it’s the first time it holds weight; therefore we require
continuous monitoring until filling is complete

WVONGA
12,  Centraiized Pits and Impoundments

s. Defluitions (§ 17.1.2). Section 17.1.a of the Proponed Rule establishes & definition of
“ceafralized pit or impoumdment” that referenices “a pit or impouadment, as that e i
defmed gbove . . . .” The Horlzontal Well Rule does not define these teomy, however.,
WGAWW__&W&WMWH:&
Min&ammw@ﬂmmmﬁwm&m. See W. Va. Code §§
22-6A-4()(7) and 22-6A-4(bX10).
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b. Siting Requirersenta (§ 17.2). Because the siting requirements of the Proposed Rule

m!deﬁminﬂcmﬁhinguduﬂnﬂmlm—mﬂmdﬂdn,opnmﬁumumm
m:mmmmrmﬂymﬁmmmm'mﬁmmm
provide an area large emough for eomstruction of & contralized waste pit of
impoundmesnt. ﬂmpmpoudmirnmi:llmﬁmwmﬁcﬂﬂmmquimm
would present additional challenges in this limited arca. WVONGA is concemned that
these rules will offectively disincentivize and render cot-prohibitive and ureconomical
mmmmwmmmuhmmmmwmmm
Mbrmmﬁmgmm:nmdhrmmmhmw

B EnIr™

WONMNMMWHPMMIM&MW&W&W

mmmumﬁm&mmﬂmmmmsmm
mﬂlmm.mjﬂhmmﬂmnmﬂdmmm
nddiﬁumlmtmhnrnlh&mmvﬁﬂhﬁmﬂmﬂﬂﬂmthgwhﬁmnf
the rolevant percunial stream(s) and/or wetland(s).” Finally, WVONGA alsc requests
mmmmmmmummummmmammmw
impnundmtihalfﬁ.u.,mebankofthnpitwimpmmdmmt],mhndlmﬁnmthe-limﬁ
of distwrbance,

7

WYONOA also notes that the peoposed Sti-fool seitack from B persmniai stremm wmeasured
horizonmlly from the limit of disturbance is excessive, and suggosts that & 100-foot sotback would be rmone

WMMWM&MWMNMM%

the aliemative limitations set forik in Seetion 1724 o the Proposad Ride.
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4. Leak Detection System Requiresemts (§ 17.2.0). Section 17.2£2 provides that
“fejach centralised pit shall have its own sump(s). The design of each sump and
mﬂw:ﬂnﬂﬂlmﬁhnmﬁnﬂﬁrmmmmewm&
]iquidsmminth&mmpm!ﬂnwhumoﬂiqﬂdnmm." WVONGA nates that
ﬂmwlmnfﬂquiﬂnminﬂ:emmrhndifﬁmltwmmmm
dounﬂmﬂiﬂemrmmmhtheiumitynfﬂnpﬁ;mhmmﬂhﬁmﬂw
wwmwmmmmghpﬁm@l?&
Pusposes of this section.

mmtmbsﬁmu'theimmef'hthhﬂMﬁmw&hﬂmphmﬂnﬁnimimw
the degree posaible the riak of ™

d. Securily Requirements (§ 17,85} Bmﬁsﬁiﬁngmﬁﬁmﬁnmmmmmd
to be incorporated into the rule, itimalaﬁgermmmyfmﬂﬂﬁmmﬁtﬁa
mmmﬁﬂ&u&mmwﬂum%@mwmmﬂmmﬂ

wildlife.” This language arpuably suggeats that ndditions] meaaﬁgc VFhm

specified may be required. memofdm,mmmwmnmmwm
following revision to this provision: “All centralized pits and impoundments shall be
enclosed by adequato fencing to scoure the site Sam

s specified in this syhdivision.”

The definition of a centralized pit or impoundment is defined in the title as “a structure with
capacity of greater than 5000 barrels”, hence the defined above reference in the rule.
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Office of Oil and Gas Response
The definition of a centralized pit or impoundment is defined in the title as “a structure with
capacity of greater than 5000 barrels”, hence the defined above reference in the rule.

The definition of a centralized pit or impoundment is defined in the title as “a structure with
capacity of greater than 5000 barrels™, hence the defined above reference in the rule.

Many counties limit the construction of any structure within the floodplain. If a pit or
impoundment were to be constructed in the floodplain it would likely be unable to meet the
incised volume criteria set forth in the due do excavation below groundwater level.

A 2:1 horizontal to vertical slope is considered to be maximum slope allowable without some
form of engineered fill.

At this time there is no waiver process for the restrictions on the centralized pits, the rule will
stand as it is written. Restrictions shall be measured from the limit of disturbance of the pit itself,

not the LOD surrounding the soil stockpiles, access road, etc.

The amount of embankment on a mostly incised pit is limited; the intention of this specification
is to ensure little to no movement of the embankment and no voids are present. Keep in mind
these limits are for the construction of the pit/impoundment only. All other constructed items
such as access roads, stockpiles, etc. will fall under the 35-8-17.5.5 criteria.

The Office of Qil and Gas recognize the lack of clarity in the wording for 35-8-17.2.f.2, therefore
the language has been modified from “measuring and recording the volume of liquids present in
the sump” to “monitoring”,

Leak prevention is the absolute goal for any well designed, constructed and operated centralized
pit. It is understood that there will always be circumstances that are out of the operators control;
at that point the facility should have been engineered in such a way that the impacts are minimai.

The sentence “All centralized pits and impoundments shall be enclosed by adequate fencing to
secure the site from access by the public and wildlife.” alone may appear as if its inferring more
1s necessary. In reading the rule as a whole its clear what the fencing is used for and what the

rule requires.
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Noble
17. Jection 17:2.5.2 states that “[clentralized pits and impoundrants may not be constructed with
the on2 hundred yesr floodplain of water of the state; in or within 100 feet of 2 wetland as
mmmmmmmmmmmmummmm pevennial straam as
measure horizontally from the Bmit of disturbance..”

mw:mmﬁﬂﬁﬂmmmd:wlmmuqumfwamIM
and 500 feet from 3 perannial stream, are to be from the impoundment/pit ksolf {l.e., the
impoundment bark) and not the Emit of disturbance ("LOD"). Access roads and other features
associated with the centralized pit are often are included within the LOD and are often lozated
In close proximily ta wetiands and perennial streams. With proper E&S controls, these site
mmmumwmwmmmwmmmm
rmm.mmhmmmmmmdmmmmmm
in agidition, Noble mmﬁsﬂmww&mmmﬂnHMawﬂmm
wmmmmmmmmmmwmmnmammwm
mhmmmnmmmmmunthplammﬂuwmnﬁnuf

each sump and removal system shall provide a method for measuring and recording the volume

mmsmmdﬂluthewhlmecﬂmﬂsmnthﬂummhmwmm
measure, donot provide any assurance of the integrity of the pit, and suggests that monitoring
mmammmmmm integrity information. Therefore,
Noble recommends the languags be modified as follows:

“{e]ach centralized pit sholl have ks cun sumps, The design of aach
mpmmmmmmmmmmm
volume of Bquids removed.”

19. Saction 17.2.h states that “[a] centralized pit or impountment shall be detignad, snstmet=d
mmmmmummmmmmmmm-mmmu
operations; overfiling; wind; mulmmmmwmamm asarms, and other
equipment; and human errcr and have at 2 minkmum two feet of freeboard maintained at all
times, To mhmMMmMMMmﬂMMHWﬁHmﬂm

centraiized pit or impoundment shall be permansntly marked on the liner”

memmm‘MMMruhMmmmm&M
controliers, alarms, and other equipment, and human error” from this section becsuse k is nat
wmwdm,mmlnammmapmmmqﬁmaﬂﬂftheum

e AR B ek w

concerns. Design can minimize the potential for this, but cannot totelly remove the patential
ml:nltlwmshhfnuwmmmmhmlv. Noble suggasts that the rule be modified
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20. Soction 17.5.b states *ujpon completion of construction of a centralized pit or Impoundment,

the operator shall submit to the Chief certification from a WV ragistered professional anginecr
that the centralized pit ar impoundment was constructed in accordance with the approved
pian. Once this certification and an as-buiit plan have been recaived by the Chief the
centrafized plt or Impoundment may be filled, This final certification shall be maintained by the
operator for 2 minimum of five years after the reclamation of the structure and site.. *

Noble requests that the dapartrment clarify what phase of reclamation Is involvad for the
purpose of the requirement to maintain fnal certification. In an effort to minimize and mikigate
impacts to swrounding areas, aperators often employ partial reclamation of areas that are not
needed after construction is complete. However, it is unclear whether the WVDEP intends such
partial reclamation to trigger this requirement in § 17.5.b. Simitarly, § 17.2.e describes two
phases, "post-construction™ and ‘post-use,” which Nobie would also requeast that the
department clarify for the pupose of requirements under this Proposed Rule.

21. Section 17.8.b states regavding security that "[alll centrallzed pits and mpovndments shall be
enclosed by adequate fencing to secure the site from access by the public and wildlife. A six
foot minimum height parimeter fence that is suitable to limit unauthorized antry to the site

wnauthorized entry. This security fence shal be maintzined for the life of the centralized pit or
impoundment. Orange construction barrier fence and barbed wire only fence shall not be
consiciered adequate for Bmiting unauthorized access, A lifeline throw ring safety device
attached to a rape shall be kept availabla at afl time in case somadhe accilentally falls into the
pit or impoundment. The safety device shall be attached in a readily available location adjacent
to the centralized pit or impowndment.” ‘

Noble requests that WVDEP dlarify that these requiraments are to apply for only new
impoundments instelled after the effective date of the rule and that & is not necessary for
operators to retrofit existing pits/impoundments with different fencing. Additionally, Moble is
concernad that this this regulation Is unnecassarily prescriptive because it does not allow for &

safety equivalent. As previosly statad, Nable believes strongly in pecformance-hased
regulation that aliows for operators to innovate and realize efficiencies provided they can meet
certain perforviance standards, For example, Nobie believes its corvent application of fencing
and bird netting compietely enclosing the impoundment from ak sides and the top that provide
as equivalent & safety measure as a 6 feat high fence with batbed wire and with added benefit
to avian species. For this reason, Moble would recommend the agency add language to specify
that "equivalent fencing measures could be utilized upon approval by the Department.”
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Office of Oil and Gas Response
At this time there is no waiver process for the restrictions on the centralized pits, the rule will

stand as it is written. Restrictions shall be measured from the limit of disturbance of the pit itself;
not the LOD surrounding the soil stockpiles, access road, etc.

The Office of Oil and Gas recognizes the lack of clarity in the wording for 35-8-17.2.f2 and has
been modified from “measuring and recording the volume of liquids present in the sump”’ to

“monitoring”.
Leak prevention is the absolute goal for any well designed, constructed and operated centralized

pit. It is understood that there will always be circumstances that are out of the operators control;
at that point the facility should have been engineered in such a way that the impacts are minimal.

The intent of the 35-8-17.5.b amendments is to maintain a file for 5 years after final reclamation.
Post-construction can be defined as after construction is completed, how the site will look during
its years of use, this could also be called partial reclamation. Post-use is considered to be after
final reclamation once the property is in its final condition and the property owner can regain its

USE.

There will be an additional sentence that allows an alternative fencing to be used if approved by
the chief.

The Office of Oil and Gas recognizes the lack of flexibility to use an automated system for filing
and extracting fluids from a centralized pit therefore automated monitoring has been added to 35-

5-17.9.f
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American Energy Appalachia
mmnummqummdnmmmumm

Froposed rule 35-3-17.2.d. requires il to be constructed in lifks with a maximum thickness of 8
inches with no Individual particle being grater than 3 Inches. Common practice In the
construction industry, including oll and gas operations, sllows for use of partictes up o 6 inches
in length and horizontal iifts of 12 Inches in thickness. Industry is unaware of any technical
rmmtnmndmmrﬂdammmmSMeslnmmhMMnnm
than 9 inches. This section should be revised accordingly.

mmmmmwnm;mmarmmu should be eiminatad.

The provision for detalied groundwater monitoring under 35-8-17.2.¢. appears to be hastily
prepared based upon factors indluding the fact that there are no groundwater quality standards
for any of the parameters to be monitored and the fact that groundwater flow can take years to
move 10 feet or more beneath the ground surface, Proposed amended rule 35-8-17.23.2,

requires a minimum of one monitoring well be instalied downgradient from the proposed pit
Area,

This provision of the rule appesrs to provide a simple solution to a complicated situation that
would involve significantly more money to sccurately detsil the groundwater quality for very
litle reliable groundwater information. This provision should ba removed from the rules. In
the alternative, the groundwater monitoring requirements of section 17.2.g should anly apply
to centralized pits containing wastewater, These groundwater monitoring requirements should
not extend o freshwater impoundments.

lﬂmmhmw&mandhmmnmshwumhmHmpMdfw
hamm.

The inspection requirements for pits and impoundments should vary based on potential for
harm. Thass Inspacticn requirements should ohly apply to wastewater pits or impoundments
and should not apply to freshwater storage,

The proposed rule 35-8-17.9.d. requires inspection by a professional engineer for pits and
impoundments that have not been utiliged for their intended purpese for at laast six manths
should apply only to pits or impoundments that stors wastewater, to include Row-back water
and produced water from the well. A company representative, as opposed to & professianal
engineer, should conduct this inspection.

20) 35-8-17.9.g should be limited to wastewatar pits o7 impoundments.

35-8-17.9.g. requires “loading and unloading stations, incluging but not limited to drums,
trucks, and railcars, shall have spill prevention and control faellities and procadures a3 well as
secondary containment, if appropriate or ctherwise requirad.....” This regulation is locatad in
35-8-17.9. Inspection of Centralized Pits or impoundments. In order that others not
misinterpret this requirement for spill prevention and contro! facilities and procedures, it Is
Recessary to insert that this subsection 35-8-17.9.g Is specific to centralized plts andfor
impoundments and the handling of wastewater.
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Office of Oil and Gas Response
The amount of embankment on a mostly incised pit is limited: the intention of this specification

1S to ensure little to no movement of the embankment and no voids are present. Keep in mind
these limits are for the construction of the pit/impoundment only. All other constructed items
such as access roads, stockpiles, etc. will fall under the 35-8-17.5.5 criteria.

Ground water monitoring shall be for pits only, and the language has been changed to reflect this
amendment. The testing parameters included in 35-8-17.2.p.4 act as an initial indicator. When a

sample is tested and the results show differences between current and baseline samples, this will
alert the operator to perform more in-depth water analysis and contact the local county inspector.

Inspection of both impoundments and pits are equally important. Impoundments must be
inspected as frequently in order to watch for liner damage and slippage. While impoundments do
not contain waste material a breach of any kind could be detrimental to the local residents.

This small section of the rule simply serves as a reminder to be mindful during handling fluids
while operating a pit.

Antero

6/



4. Construction of Centralized Pits and impoundments. 13 CSN, Series 2-17.2.

Antero makntains a series of separate comments related to his specific section:

A.

0.

The proposed rule at 23 CSR, Serles 8-17.2, requires fiti to be constructed in fifes with a
maximum thickness of 9 inches with no individual particle being grester than 3 Inchas.
Common practics in the industry allows for use of partizles up to 6 inches in length and
horizontal lifts of 12 inches in thickness. Antero & unaware of any technical reason to
mandate particles no grester than 3 inches in fength or horizontal Hfts no greater than 9
iches. This section should be reviced accordingly.

The proposed rule st 33 CSR, Series 8-17.2.3.2 addrasses offsets from perennial streams.
MnmmEPwmdmﬂanﬂsumpemhl streams from freshwater
impoundimants contained in the rule. Asthe WYDEP is aware, the United States
Environmental Protection Agency and the United States Army Corps of Enginpers
racontly issued its final rulke regarding the definition of waters of the United States,
which greatly Increases the scope of the definition to include many new waters that
would now ba idantified as “pergnnial® streams.

This change ks also consistant with the bask: notion that centralized freshwster
Impoundment pose little to any environmentai risk. Antero specifically proposes that 33
CSR, Series 8-17.2.2.2 be bifurcated to allow for lesser-offset requirements from
perennlal streams for & centralized Sreshwater impoundment,

With regard to the proposed rule at 33 CSR, Sarles £-17.2.b, Antero urges WVDEP to
define what loading requirements are needed for 2 factor of safety of 1.5 or clearly state
this Is laft to the professional engineer’s judgment, Anterc requests WVDEP clarlfy
whather FS=1.5 at fresboard with pit full at static canditions is requdred, or can it
assume liner reduces phreatic surface within the adjacent embankrnent.

Proposed rule at 33 CSR, Serfes 8.17.2.4, restricts the slze of individual particies used for
fill during the construction of cartaln centralized pits and impoundments to three
incnes. This particie size restriction seemingly arbitrarily imposes more stringent
requiraments than found within the remainder of the ruls with ragard 16 the gize of

particies used for fill. Antera recommends that the particle size be left to the giseestian
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of the professional enginesr. Further, Antero woild propose that 1.5:1 slopes on all fif
mhnhnmhmwm Emﬂﬂhﬂw-mam
with appropriate peotechnical stabitization machanisms. This would maka this slope
requirement consistent with ratio that is suthorizad In 33 LSK, Serles 3-17.2.c.

E. wnhuprdmﬂupmudmlntastsn.kﬂul-ﬂ.ul.mmmu
mmmdmmwmmmmumrwmmm
impoundmants. emtmmmmmmmmwmmm

undefined and may confict with 'emmmqundlthn'whlﬂl Is & specifically defined torm. To
Prevent confusion and promote clarity, Antero Proposes thit the term "smergency skustion”
ﬂvwldbednmdh'ﬂummnﬂthn’asﬂmum s defined in 23 CSR, Series 3-17.1.c.

m:mﬂmmummmmnud

Mmmmw'mmmmuummammmu.um
ba replaced with the tevm “intemal erosion.” Antero also recommends the addition of 2

mmmmmmmmmmnmmmmmmpwmmmmpmm
othar mechanism.

Office of Oil and Gas Response
The amount of embankment on a mostly incised pit is limited; the intention of this specification

is to ensure little to no movement of the embankment and no voids are present. Keep in mind
these limits are for the construction of the pit/impoundment only. All other constructed items
such as access roads, stockpiles, etc. will fall under the 35-8-17.5.5 criteria.

At this time there is no waiver process for the restrictions on the centralized pits, the rule will
stand as it is written. Restrictions shall be measured from the limit of disturbance of the pit itself,

not the LOD surrounding the soil stockpiles, access road, etc.

The 1.5 factor of safety is an accepted practice for earthen retaining structures. The safest
assumption for slope stability analysis of the structure is the static/full condition. The Office of
Oil and Gas recognizes the lack of clarity in the phrase “required loads” therefore it has been
changed to read “loading determined by the engineer”,

The Office of Oil and Gas realizes the 1.5:1 referenced in 17.2.c was in error and it should be 2:1
that is referenced in 35-8-17.5.5.¢.6. The reduction in particle size is to fit the smaller lift

thickness of 97,

Ground water monitoring shall be for pits only, and the language has been changed to reflect this
amendment.
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The Office of Oil and Gas appreciates the comment, however, the comment involves language
(or a concept) that is beyond the scope of the proposed revisions and, therefore, requires no

response.

The Office of Oil and Gas recognizes the lack of clarity in section 35-8-17.9.d thus the word
scour has been changed to internal erosion.

Consol Energy

17.2.c. Minlinum Compaction Reguirements
The propased rule does not aliow for the use of individual particies greatar than 2 inches
and horizontal lifis with & maximum thickness of 9 inches.

" Common prectice in the industry aliows for use of particles up to § inches In length
and horizontal iifts of 12 inches In thickness. CONSOL Is unaware of any technical
reasan to mandate particles no greater than 3 inches in length or horizonta! lifts no
greater than 9 inches.

Office of Oil and Gas Response
The amount of embankment on a mostly incised pit is limited; the intention of this specification

is to ensure little to no movement of the embankment and no voids are present. Keep in mind
these limits are for the construction of the pit/impoundment only. All other constructed items
such as access roads, stockpiles, etc. will fall under the 35-8-17.5.5 criteria.

70



Response to comments related to plat requirements

West Virginia Rivers Coalition and WVSORO
§35-8 -6.2.i. Topographic Map Lacaticn of Well: Top hole and bottom hole loeation,

Mmmmmnmmmwmnmmmhmmﬁm

Office of Oil and Gas Response
Thank you for your comment.

I0GA

Office of Oil and Gas Response
The Office of Oil and Gas agrees that the reference to 22-6A-5(a)(7) should read 22-6A-5(a)(6)

and will amend accordingly.

The Office of Oil and Gas recognizes that the term “public buildings” may be too general for
reasonable application and will remove the requirement from the proposed rule.

WVONGA
7. Ldeutiflcation of Pubkic Buildings [§ 6.2.k.2]

The Proposed Rule would add s pew requirement (o identify “public buildings” in the
applicant's plat. Howevee, “public buildings™ is not o defined torm under the Horlzontal Well Act
or the current rule. WYONCA miggests adding o definition consistent with other zreas of the
Code. See, 6.2, W, Va. Code § 49-5-10(g)X(5).

4. Typopaphicsl Errars and Clarifications
% Pt Requirement (§ 5.1.0.2). It appears fhat the reforence to subdivision 19.1.c jn this

soction should be o subdivision 19.1.f instead. (A review of the suhdivisions of
REMEIVEN

Section 19.1 mem@m.mmmmmw
numbered 19.1.9, 19.1.b and £9.1.5.)
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b. Forms. As a goncral comment, WVONGA notes the! ceriain reforences to foms
throughout the Proposed Rule aco sither ourdated {see, g, Sestion 11.1.s, which
references Form WR-39, the “Report of Anmual Production™ whereas the website
provides Form WR-39¢, entitied “Report of Mounthly Production™) or wiilise he
incorrect form amme (528, 2.2, Scotion 20.2.0, reforring to Form WW-4 as the “Notice
of Intention and Application 1o Plug and Absnden & Well,” sithough the Form WW-4A
on the website is titled “Notios of Application %o Plug and Abandon a Well™), Though
relatively minor, dissropancies like these should be comected to minimizn the potential
for confsicn, _ RECEIVED

Office of Oil and Gas Response
The Office of Oil and Gas recognizes that the term “public buildings” may be too general for

reasonable application and will remove the requirement from the proposed rule.

The Office of Oil and Gas acknowledges comments related to discrepancies in section
numbering and will correct accordingly.

The Office of Oil and Gas recognizes that the proposed rule refers to Form WR-39 as the
“Report of Annual Production” while it should read “Report of Monthly Production.”
Comments related to Form WR-39 as being outdated are not accurate, WR-39 Report of
Monthly Production is available on the Office of Qil and Gas’s website as well as WR-39e, the

electronic format for reporting monthly production.

The Office of Oil and Gas recognizes that Form WW-4A Notice of Application to Plug and
Abandon was inaccurately labeled in the Proposed Rule as WW-4. The Office of Oil and Gas

will correct accordingly.

Noble

& wmmmﬂmmmheshmnmmnm.masmﬂmm
provision lacks the clarity requived for ragulation. Noble requests that the WYDEP provide
:mnﬂunmdtmmhmﬂwﬁnmfmufam:mm&hmheﬁmmﬂmpm
ior the purposes of this rule.

in addition, Noble suppores the following position of the J0GA regarding Section 6.2.k.2:
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mﬂhﬁmhmmdnhmﬁmm Mrlmhmmmmmﬁs
mMmmﬂrammﬁmnMw:ﬂm The regquiremant should be Bmited
to readily identifiable bullings ownad by state or loca! povernmentel entities and used for

Olffice of Oil and Gas Response
Upon review by the Office of Qil and Gas it has been determined that the requirement to show

cemeteries within the scope of the plat lacks clarity and will remove the requirement from the
proposed rule. The Office of Oil and Gas notes that cemetery information is provided on site

construction plans.

The Office of Oil and Gas recognizes that the term “public buildings™ may be too general for
reasonable application and will remove the requirement from the proposed rule,

American Energy Appalachia

7} mmmmmmmmmmﬂmm
WMWMM}mmmmmm.

mmpesgdmlu-dﬂswthemeafmmmamhemwmthepmiue
proposed rule 35-8-6.2. thmuﬂﬁ.lk.ﬁ}mlmludtwblicbuilﬁwmﬁummm These
surface fextures may be difficult identify. The rule as written does not provide a definition for
public buildings, and falls to provide » readily avaliable resource to verify cemeteries that will
be acceptable to meet the conditions for the plst. in order to provide guldance and assurance
to the industry, it is recommended to add to Section 6.2.k. that the permit applicant may rely

on available U.5.G.5. topographic mapping and a physical inspection of the proposed kmits of
disturbance area to achleve compfiance with this reguirement.

Office of Oil and Gas Response
Upon review by the Office of Oil and Gas it has been determined that the requirement to show

cemeteries within the scope of the plat lacks clarity and will remove the requirement from the
proposed rule. The Office of Oil and Gas notes that cemetery information is provided on site

construction nlans.

The Office of Oil and Gas recognizes that the term “public buildings” may be too general for
reasonable application and will remove the requirement from the Proposed Rule.
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Mdmmlmrhu&annmelndmhnsafmm“mtﬂppm by the language
of W. Va. Code § 22-6-12, which &s incarparated by reference into W. Va, Code § 22-6A-5.
Fur&mqtheruhﬂwﬂmmmMeaMithnMpum bulldings and falls to
provide a mﬂirmlhﬂemmtuwrﬁvmmmwhmhhm meet the
conditions for the plat. Antero is not aware of any refiable database for identifying cemetaries

and public buildings.

Office of Oil and Gas Response
Upon review by the Office of Oil and Gas it has been determined that the requirement to show

cemeteries within the scope of the plat lacks clarity and will remove the requirement from the
proposed rule. The Office of Oil and Gas notes that cemetery information is provided on site

construction plans.

The Office of Oil and Gas recognizes that the term “public buildings” may be too general for
reasonable application and will remove the requirement from the proposed rule.
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Response to comments related to the fiscal note

WVONGA
13.  Fiscsl Note

The Fisesl Nots included with the Froposed Rule fails to address the econcmic impact of
mw*-mmmmwummmmumwmm
Virginia Administrative Procedures Act (the “WVAPA”). Specifically, the WYAPA requires o
proposed leglslative role to “bave & fiscal note aitached itemizing the cost of inplemonting the
rules as they relato to this state xnd 6o persens affocted by the ruies™ W, Va, Code §§ 29A-3-
4(b) and 29A-3-5 (emphasis suppliod). The Piscal Note accamparying the Proposed Rule cootains
no evaluation of its impacts to those “persons affected by the rules,” including the regulated
community. Accordingly, WYDEP ahould undertake a ressoned evafustion of the economic
impact imposed by the Proposed Rulo as required by the WYAPA and resubmit the proposed rule

together with this analysls.

Office of Oil and Gas Response:
THE OFFICE OF OIL AND GAS appreciates the comment, however, the comment involves

language (or a concept) that is beyond the scope of the proposed revisions and, therefore,
requires no response.

Noble

43. Fiscal Nokg: Noble supports the following position of the WYONGA regarding the Fiscal Note

“The Fiscal Note inciuded with the Proposed Rule fails to address the economic mgact of the
agency’s proposal on persons affected by the rulas and regulstions as required by the West
Virginis Administrative Procedures Act {the “WVAPA"). Specifically, the WVAPA nequires 2
pmmdlwammwﬂm:m.lnmmnmﬁuMnmdhmmma
rules as they relate 1o this state snd to persons affected by the rules.” W. Va. Cote §§ 20A-3-
4{b] and 29A-3-5 jemphasis supplied]. The Fiscal Note accompanying the Proposed Rule
muimmmumdmmmm'nmmmmmwnmmm
regulsted community. Accondingly, WYDEP should undertale a raasonad evalustion of the
econcmic impact Imposed by the Proposed Rule as requived by the WYAPA and resubmit the

Proposed Rule together with this analysis,

Office of Oil and Gas Response:
Comments related to the fiscal note are outside the scope of the drafi changes to 35CSR8
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Response to comments related to Section 16

Office of Oil and Gas Response:
The prohibition on associated pits has been changed to allow them but they must follow the same

rules and regulations as the centralized pits in 35 CSR 8-17.b-h.

WVONGA
¢. Scope of Section 16, mliﬂeafsmmlimihhmﬂnhiﬂgrhﬁam

mm.manvmmmmﬁummmmmﬁﬁn
well work perniit, but this limitation 2 not always clear in the regulatory taxt of the
subsections, mmam.m,mmwmm

« §16.1: “Notice of construction of all stch pile-and-Crabwter tmpoundments shall
hmﬂdﬁhﬂnﬂpimmdhwmhm&mﬁm“

Office of Oil and Gas Response:
The prohibition on associated pits has been changed to allow them but they must follow the same

rules and regulations as the centralized pits in 35 CSR 8-17.b-h.
Antero
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Office of Oil and Gas Response:

The prohibition on associated pits has been changed to allow them but they must follow the same
rules and regulations as the centralized pits in 35 CSR 8-17.b-h.
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Response to comments related to fracture propagation

West Virginia Rivers Coalition and WVSORO
#35- B -5.11. Area of Review.

WMMMMMMMWMMHMMIHMMMW&“&I
mmmmm:ndhlppMmme.msmwmmmr
hmuuufpmﬁnmmhﬂammnmofmwmmmm;nﬂm
andhammufmmmofmmmdmm of existing and new wells over time. The
Wmmﬁmmmmmmﬂundm migration {inciuding contamination
of drinking water supplies, not just “plugged® wells ventting) If It occurs, but it's mare important
tannphcepmmmnwuwﬁﬂummmmwh(m,mm
abandoned) to prevent migration from happening in the first place.

Office of Oil and Gas Response
The Office of Oil and Gas believes the current rule changes requiring an “area of review” (AOR)

are pro-active measures to evaluate wells and gas migration events. Wells within a specified
radius of the surface location and the lateral wellbore are going to be asked to be monitored

during the completion phase of each well.

m-n-uumdmmmhmmmm
communication,

We stippoit and mmmm:nammmmmmmmmumm
mmmnﬂﬂwndulhhrmlnhndadimnﬂmaﬂmmmmmm
process, and to cease operations If pressures indicate cornmunication has occurred. As noted
previously, gas migration can occur because of problems with fracturing, because of nitial
probierns with casing and comenting, and bECaLse of deterioration of casing ami cementing
ovar time, it is important to mmmwmummampmﬁmm
determine if communication or gas raigration has cccurred, which showld also be part of the

DI A= gy,

Fule, but it's more important bo part in place pro-active measures to evaluate existing nearby
weils (active, plugged and sbandoned) to prevent communication {and especially
contamination of drinking water dupphes) from happening in the first place.

Office of Oil and Gas Response
The THE OFFICE OF OIL AND GAS believes it is very important to monitor potential conduits

and the reason the AOR section is being suggested to be added to the rule. Language has been
added to this section to address the monitoring of potential conduits by the operator of the

conduits within the boundary of the AOR.
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George Monk
511 Wewﬂmmmhuvmbﬁlgpmﬂfﬂupmmm

by state code. We believe results of incident investigations should be svailabie to
the public on the Ofice’s website.

Office of Oil and Gas Response
The Office of Oil and Gas will strive to continue to make data, including incident investigations,

available on the website.,

3.11 Ares of Review — The operator shall rcvisw the amn surronnding the
mmwuuumummmh

Office of Oil and Gas Response
In determining the boundary of the AOR the the Office of Oil and Gas did not use the terms
“vertical” or “horizontal” distances. The Office of Ol and Gas used “radius” around the surface

location and the lateral section of the wellbore. This change has been suggested in this section.
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Office of Uil and Gas Response

The Office of Oil and Gas acknowledges the comments and has suggested rule changes
pertaining to monitoring of potential conduits by the ownet/operator of the conduits within the
AOR. Changes have also been suggested to notice all known owners/operators with potential
conduits within the ACR and their need to monitor prior to the commencement of planned
completion operations. The Office of Oil and Gas has suggested this rule change based upon
your comment to 9.4. above. The language provided for 9.4 above will be used for the change

with some edits.

The Office of Oil and Gas does have an Abandoned Weli Program and funds are made available
from fees collected from well work permits. This funding is available to the Office of Oil and
Gas to plug those select few abandoned wells per year that are ranked highest accotding to their
overall need to be plugged. Operators, per Legislative Rule 22-10-7 can plug and abandoned any
well as an interested party. A well work permit issued by the Office of Oil and Gas will be
required prior to the plugging operation of any well.
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Office of Oil and Gas Response
The Office of Oil and Gas has suggested a rule change based upon your comment 9.4.a above.

The language provided for 9.4.a above will be used for the change with some edits. The Office
of Oil and Gas is suggesting also that the demonstration be approved by the Chief of the Qffice
of Oil and Gas before being allowed to resume completion activities.

The Office of Oil and Gas has reviewed your comment pertaining to 9.4.b and do not agree that
“Office” should replace “permittee” in this section. Operators, per Legislative Rule 22-10-7 can
plug and abandoned well as an interested party. The Office of Oil and Gas has however
suggested a rule change, which would add “monitor” as an option should plugging or replugging

not be necessary.

thel may serve as o

AT

LT
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Office of Oil and Gas Response

' incd by
review by the Office of O and Gas.

Office of Oil and Gas Response

In section 5.11 the Office of Qil and Gas is suggesting a rule change to remove “operator” and
replace it with “permittee” per your comment. The Office of O1l and Gas is also suggesting a
rule change to include some minimum data that is to be included in the AOR report listing those
conduits the permittee identifies within the AOR. Also being suggested is that the report will
detail those conduits that are known or reasonably expected to penetrate a depth that could be
within the range of the fracture propagation.
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In reference to comments concerning the AOR boundary the Office of Oil and Gas is suggesting
a rule change to use a “radius” instead of vertical or horizontal. The distances from the surface

location and the lateral section are changed from 1200’ and 1000 respectively to 500’ feet for
both to conform to the scope of the plat.

See response to EQT on Fracture Propagation.

The comment to include as part of the Well Site Safety Plan an “unintended fracture propagation
survey plan” has been acknowledged and the Office of Oil and Gas believes the language
suggested in 9.4 is adequate.

§9.¢-ﬁa&¢mmwddmahm&ewiﬂe_ requirements inposed
mmmmhﬁug 94.b and 9.4 mmwmmw:
mmwmwmmwmmmmmm
{heroin. RECEIVED
Office of Oll and G

& JUL 27 2065

WV Department
Environmental Prote

———————E—,— TS

' E#.%-m~ﬁm“mm*hhmm IOGA suggess
MMMWWMWMMWMW"EM
socond sentence o modify and clarify the word “communication. ™

Office of Oil and Gas Response
The Office of Oil and Gas has deleted 9.4 and has reworded it as a suggested rule change.

The Office of Oil and Gas has deleted 9.4.c and suggested new language as a rule change to
address the communication with unintended conduits.

83



WVONGA

3.

Fractore Propagation
& Asthorily to Comply (3§ 94.5, 9.4.0). The Proposed Rule would add significant cow

roquircments relating o the identification of petential conduits for urintended factuse
MMMMNM@WMMMI&&M
W.hmmmwumuwwmm
m“ﬂlﬁmhhmﬁm...&auymuamm
MﬁmmmmmmM' §94.0
mmmmwmmmmmumrm,m
mmw&htmmuamdﬁhlﬂmm

pation dering hydesulic fracturing sctivities” § 94.b. These significant new
WMMMWMMMMIMBIMM
may not be owned or opersted by the appilcant/permitics, Impoaing affirmative
memmmwumhwmm

Office of Oil and Gas Response
See response to EQT on Fracture Propagation.
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wholly faily to ssknowlodge thie issue or to provide guldaace 15 sn applicant wio may
be subject o & requirement to mandior and/or plug wolls that the applicant does not own
amd for which so sithorization is provided for right of entry {or release of Hability).

b. Requirczent to Plag Wells (§ 9.4b). The Proposed Ruls would require the permitice
to “identify and plug or replug, If necessary, any existing shendoned wells that may
serve a8 & conduit for unintended Fracture propagstion during hydreulic frechuring
ectivities.” § 94.b {cuphasis supplied). This Sanguage Is extremely veguo—it is
entiroly unclear how the permittee o WVDEP would determine whether pingging is
“necessary” within the meaning of this provision. If che Office of Ol and Gae has
information ou suy abandoned wells bocated within the spplicable ares of review that
would indicete that plugging or replugging is nsccasary, then thoss can be addressed on
R casc-bry-case basls through the existing sbandoned well progrmm,

The regulatory “defiult™ cuerently proposed—shwt the permittce is sutcmationtly
reapoanible for piugging or weplugging any absndoned wall(s) within the dosignated
sres of review, regandicss of whother the permitine hax my futevest in the shendoned
well—is unduly burdensome and would improperly shift tisbility, An operstor who is
engaged in drilling and fracturing fis own wells does not neceasssily have the right fo
chict somedns clse's property to investigate and plug wells. The Proposed Rulo ie
cotablishing & requiremeat that will be » legal impossibility in meny respects. Plugging
shouk! only be required where the pemittee has the clear legal vight o da so.

Accordingly, WVONGA suggests that the permitiee’s obligation with regard to
sbsndoned wells within the area of review be limited to menitoring identified wells
that may serve a8 & conduit for unintemdad fracture propagation—ebject o consteaints

Office of Oil and Gas Response
See response to EQT on Fracture Propagation.
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activities as well ay new woll work activities
¢ Area of Roview (§ S.11), The operator would be tequired fo “review the arca

potential of wnintended fracture propagetion” § 5.11, It is unclear sa to how the
agency intends the applicant to messure the 1,000-foot distance from the latery! saction

Office of Oil and Gas Response
See response to EQT on Fracture Propagation.

See response to IOGA on Area of Review 5.11 and the response on AOR boundary.
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WMMM.HMHMMMWMMMMM
ﬂhﬂﬁfm&em&&hm&mmmwwmmw
wmmmﬂmwmms‘u ns
Tollows:
s.u.hunrnm-mmmwm_mgammm

Office of Oil and Gas Response

The Office of Oil and Gas acknowledges your comment concerning the inability to gain access
to perform evaluation. If the permittee notices an operator that completion activities are about
to start and even offers to assist and still is denied the rights to monitor then the permittee should
document it and place it in their file. The Office of Gil and Gas does not beiieve that the rule

should be changed to reflect this.

See response to EQT on Fracture Propagation.
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Inter tham ton days following a showing by the permittoe that it has resstablished control
ofthapmiﬁdweﬂmdﬂuthweﬂ.i:mhquinmmiuﬁmwiﬁw
unittended conduit(s), WVDREP shall sathoriz the ro-starting of drilling activitics.”
Finally, WVONGA suggosts that the language of Section 9.4.c be clarifiod ss follows:
mmmmmmmmmﬂm@m
the entirely of the hrpdraulic fracturing operction. If data momitoring reanonghly
fmciuring operstions, and it is waclesr from the Proposed Rule what data will be
deemed to indieste the presecce of an unintended conduit. This is something that munst,
of necessity, be ledt to the best judgment of the operator. Tho operstor hes every
incentive to avoid having a fracturing opetation extend to another well, and the nule
need not specify in detail how those unintended conduits are idestified.

¢ Imiroduciory Lamgusge (§ 9.4). WVONGA notes that the introductory santence of
Section 9.4 is superflucus, as the detailed requiroments rolating to fracture propagation
wre sct forth fully in the subsequent subscctions. For clarity az 1o the soope of
spplicable roquircmients, thevefore, WVONGA requasts the deletion of this pentence in
its entirety.

Office of Oil and Gas Response
The Office of Oil and Gas has deleted 9.4.c and suggested new language as a rule change to

address the communication with unintended conduits.

Sce response to EQT on Fracture Propagation.

The Office of Oil and Gas has deleted 9.4 and has reworded it as a suggested rule change.
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Northeast Natural Energy

Section 5.11, 9.4.a. and 9.4.b regarding unintended fracture propagation impose obligations beyond the
control of the well work permittee. The requirements do not address under what authority the
perimittee could monitor non-operated producing wells or plug or re-plug other wells in the area of
review. : Any fracture propagation analysis should be geographically refated to the proposed hydraulic .
fracturing locations and be limited to actions within the legal authority of the permittee. in addition
there is concern that the rule would force tl operator to shut in producing wells due to the 1200 foot
requirement. There is really no need to shut-in wells with laterals on the same pad that are drilled in
the opposite direction,

Office of Oil and Gas Response
See response to EQT on Fracture Propagation.

The Office of Qil and Gas acknowledges your concern that the AOR rule would force the
operator to shut in wells. The Office of Oil and Gas does not see how the 1200 foot requirement
could force a shut in and the Office of Oil and Gas certainly did not intend for wells to be shut
per this requirement.
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Noble

4. Section 5,11 regarding fracture propagation requirements. Noble supports the following
position of the IOGA regarding this section:

“Section 511 requires the ‘operator’ {rather than ‘Bamittes’ as referenced in § 9.4) to ‘review
the area surrounding the proposed well pad 50 us to ldentify and evsluaie potential condulis
mrummmm.amnwﬁmmmmmmmmr
This raquirement is vague and mlulylmrdmmmthuhmmhihmadeqm
inhrmﬂnwdlmwpﬂmnturthemmurmtmcfkﬁmmwmmhm
and evalvated. if ‘potential condults’ meuns ‘all exsting, active, phugged and sbandoned wells’
Winmmmmﬂunmmwmmmwmunmw
Rmited,

consideration of the potential for unintendead fracture propagation. Since most vertical
wellbores in horizortal wells are not fractured’ in the completion process, it s unneceszary to
manml.mfaetmnfﬂumﬂhmmmemmmmws
1,000 fest cast of the well location. The wea of review should be based on & 1,000 foot radius
dWMMIWnﬁMImmmmmmmnfmm.
10GA suggests that the arag of review requlina identificstion of active, phugged and abandoned
mmmammmumwnuﬁmummmhmm
formation, which is where fiacture operations will occur, For example, a plugged vertical wefl
WthdMMMMhMﬁMWﬂMﬂHMIM
mammmmxmmmmmmmmmdm
plugged wertical well.

Moreover, fracture propagatian requiraments impose obligations beyond the control and legal
suthority of the well work permictes, For example, § 9.4.2. requires a permittee to ‘identify
aﬂmm:mmdmmmm:mafmmmmmmnumdmh
ummmmummmmmsuamm
the permittas ‘ideitify and ﬂumm#ﬂmﬁ.lﬂvﬂmmmﬂmmﬂ
sarve: as & conduit for unintended fracture propagation during hydraulc fratturing activities.’
The requirements do not address under what authorhy the pEnmRvEs could monitor third party
producing wells or plug or replug other third party wells In the area of raview. Any fracturs
propagation well monituring or plugging responsibility should be www wells

a3 the parmittee owns or has the right to operate and control. Otherwise, DEP should be
respansiie for requiring thw owner or operator of any wells located within the area of review
to monitor, or plug or replug such wells. The permittee simply lacks the logal authority to
monitor or plug wells for which it has no ownership or oparating rights and the Propased
Amendments should b 20 limited with regard to the permittes obligations.”

Office of Oil and Gas Response
See response to J[OGA
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wmmmwmmm,mmmm
‘and 9.4¢, all potential conduks for unimended fracture propagation..”

Office of Oil and Gas Response
See response to EQT on Fracture Propagation
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Hm:mumﬂmﬂwﬂmmmdaﬂﬁmammﬂmmhmm
"detrimental® to a given wall. AL what measurament 15 o potential fracture
communication considered detrimantat In naturs? Bocause the Proposed Rule requires
mmnsmhmmmmmmmﬁ:mummmm
MthWhMm‘MhmumMmﬂﬁmm. n addition,
Noble requests darification regarting the process to be folfowed if 2 communication
OCCUrs. MmummmmmnuﬂmﬂurrMungmm
Noble would umﬂumhmfmmmmdemhaummm
step o be taken after s communication oocurs. For instance, in the case of the same
mﬂwmﬂmﬁuhﬂwhlmﬂmhrhmluﬂmmmmﬂﬂm
mmmﬁﬂummwmmmuaIMI,ltmwfua
mmnﬂhmﬁmmmmmmmmmﬂ
to stimulate the active well. This would aliow dean up fram communication %o ocour

wells that are mm:msnmmwﬂnmﬂmmh
followed if a third party does not aliow X 10 monitor. Moble suggests that WVDEP
mammmmmmnm

walis mtlnpermlnemgrhummmnmw control and provide. in
aummmﬂmmmmmmwammmmhmm
a;mﬁmmmmmnlimrimmmam'mmm
mmwmmmmmmwmmnmm

Office of Oil and Gas Response
See response to EQT on Fracture Propagation

See response to IOGA
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Memmmmeptthmmmmuwmm
Btehmw.ﬂublemﬂmmehMﬂMstm:

1mpmummnwm
traatmant pressures on the stimulated lataral. ™

Office of Oil and Gas Response
The Office of Oil and Gas has deleted 9.4.¢ and suggested new language as a rule change to

address the communication with unintended conduits.

See response to EQT on Fracture Propagation.

American Energy Appalachia
5) mmmmﬂm“uimmmmmammnﬂm

mmmdmﬂﬁnmlshmmmthﬂwmnfthemmdmmm
should amend 35-8-5.11 to be in concert with the conditions of the scope of the plat; therefors,
requiring onfy a five hundred feet {5007) of the laterai/horizontal weilbore.
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Office of Oil and Gas Response
The Office of Oil and Gas agrees with your comment concerning the AOR distance and have

suggested a rule change. See response to IOGA.

u}mhummm:mmummmmmd
hydraulic fracturing Imﬂon:udhﬂmhldina:ﬂmwhlnﬂuleﬁauﬂ!Wdﬂu
permitien.

Office of Oil and Gas Response
See response to EQT on Fracture Propagation.

ﬁ)mnmumamm.mm.mmmmm
terminated due to well communications.

operations. AEA propose the following sectlon 9.4.4. *Upon showing that permittee hgs e
establishad control of the permitted well and the well IS no longer In communication with the
off-set well, permittee may, and WVOEP shall no later than tan days following such showing,
allow for the re-starting of fracturing operations.”

mymmmbmmmmmmmmnmmmm
wells in the area of review.

the parmitiee could piug or replug walls In the area of review. The propased rule insinuates, if
not requires, that as a Mmslteformmunhmnmrkwmma WVDEP has the
authority and the permittes has the duty to plug any abandoned well which “‘may” sorve a5 3
cnnduﬂfnrmmmnlmﬂmwlmapmmmuﬂl. Such a standard is vague and provides no

Office of Oil and Gas Response
See response to EQT on Fracture Propagation.
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The proposed rule ot 35 CSR, Series §-5.11 and 5.4.b. Insinuates, if not requiras, that as 2
prerequisite for issuance of 2 wall work permit, the WYDEP has the authority and the permittes
bas the duty to plug any abandoned well whizh “may" seres as 3 condult for communication

with a proposed well,
The reguistion appears to apply 1o conventional shallow or vertical wells snd/or

horizontal walls in and sround a proposed horizontal well. Such a standard is vagiue and
Mumnﬂmamnmmmmwmrmmm:mwwl'mf

Olffice of Oil and Gas Response
See response to EQT on Fracture Propagation.

See response to [OGA
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mmruhmﬂmmmmma'mmmmzrwm
muhtmmmmmm First, the term “uninvended fracture

Office of Oil and Gas Response
The Office of Oil and Gas acknowledges your comment concerning the term “unintended

fracture propagation” and wanting to replace it with “unintended communication”. The Office of
Oil and Gas believes the current language “unintended fracture propagation” is the correct term
because the completion activities are what’s being monitored and if an incident occurs the

completion activities will be suspended.

The Office of Oil and Gas acknowledges your comment concerning the rule not differentiating
between well types. The Office of Oil and Gas believes the langunage in 5.11 refers to all wells
no matter the well type. The suggested change to this section that the report will detail those
conduits that are known or reasonably expected to penetrate a depth that could be within the

range of the fracture propagation would mean any well type.

The Office of Oil and Gas acknowledges your comment concerning the report being filed with
the application for permit and agree to suggest this be added to the rule in section 5.11.

See response to EQT on Fracture Propagation.
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Office of Oil and Gas Response |
See response to EQT on Fracture Propagation.

CONSOL

established in subsection 5.11 above that may serve ss 3 condult for unintended fracture
propagation during hydraulic fracturing activities, However, CONSOL would kke to suggest
the following to the Department.

¢ The Department should include language to provide for a process to re-start
operations and cessation, CONSOL would suggest the following lenguage, “Having
informed the Department that fracture communication Is not of 3 detrimental
natura, the permitee shail be aliowed to restart well activitias Immediately upon
Department approval, but no later than ten days after notifying the Dapartment *

¢ There should be @ mechanism where the operator can show the Department that
fracture communication with an identified Producing or abandoned well is uniikaly
and monitoring Is not required. In most areas, confining layer formations sush as
the Tully Uimestone and the Onondaga Limestone are adeguate for hydraullc
fracturing vertica! containment. There is aimost no possibility of vertical
communication betwaen deeper horizontal wells in formations stch as the
Marcellus or Utica and shallow wells of the sort. Therefore, continued mmm
these wells Is overly burdensome to the operator and unnacessary. Offirw of OV1 &

¢ Here again, CONSOL feels that the Department neads to plan for the mntlﬂEym
an operatar will not be granted access by a property ewner or permission bya
owner to monitor welis located in the surrounding area. The Department naeds to
develop guidance or machanism where an operator can show they have made 3

Office of Oil and Gas Response
See response to EQT on Fracture Propagation.
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The Office of Oil and Gas acknowledges your comment concerning communication between
formations not being possible. The Office of Oil and Gas believes that all wells that penetrate
the target formation or are known or reasonably expected to penetrate a depth that could be
within the range of the fracture propagation should be monitored.

The Office of Oil and Gas acknowledges your comment concerning developing guidance where
rights to monitor wells will not be granted. If the permittee notices an operator that completion
activities are about to start and even offers to assist and still is denied the rights to monitor then
the permittee shall document it and place it in their file.

good faith effort to obtain the rights to monitor the wells identified the area review,
hmwmmmmdﬂwrhhumdmmmmmm

* An altermative approech is to require as part of the Well Site Safety Plin (§5.7) the
inclusion of an "unintende fracture propagation survey plan” based upon relevant
factors and consideration as determined by the applicant, whith Well Site Safaty
Plan would be subject to review by the Office of Oil and Gas.

Office of Oil and Gas Response
See response to IOGA

$.11. Ares of Review {Abandoned Wells sand Conduits for Communication)

CONSOL understands the importance of this requirement, but would recommend the

following amendmants.

® The Deparimant should include the possibility that a praparty oiwner or well owner

may not grant the permittes right to enter the property or inspect and avaluate the
well and develop guidance or mechanism where an operator can show they have -
mada a good falth affort to obtain tha rights to monitor the wells identified the aras
review, but were not granted the rights and can continue with well activities,

511 (mdm.;nmmafmmmﬂmmmmmm
CONSOL feels that the Department nesds to plan for the eventuaiity that an operator will
not be granted access by a property or permission a well owner to plug or replug a well that
“may” serve as a condult for unintended fracture propagation during hydreulic fracturing
xﬁvithThuDepaﬂmMmedsmdmhpmidmhmwmm may be faced with
tlnmﬁmmenttoplu;nrumm:wheremlm“ not granted or abardoned weils
where there Is no party with authority to grant the right to plug or replug the well or relegse
tha Rabikty with regard to such a requirement.

Office of Oil and Gas Response

The Office of Oil and Gas acknowledges your comment concerning developing guidance where
rights to monitor wells will not be granted. If the permittee notices an operator that completion
activities are about to start and even offers to assist and still is denied the rights to monitor then
the permittee should document it and place it in their file. The Office of Oil and Gas does not

believe that the rule should be changed to reflect this.
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Operators, per Legislative Rule 22-10-7 can plug and abandoned any well as an interested party.
A well work permit issued by the Office of Qil and Gas will be required prior to the plugging
operation of any well.

Response to comments relating to casing changes

Noble

mm;mmmmmm Noble supports this revizion to the
Proposed Rule and nwedmﬂnwnﬂmmwﬂsmdlﬂmﬂmtuddmomw
concemns regarding unstable wellbore conditions.

Office of Oil and Gas Response
Thank you for your comment.
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Response to comments related to drilling accuracy and borehole
deviations

West Virginia Rivers Coalition and WVSORO
§35- 8 -5.1.h. New barehole, 20 notice.

mmufmmmufh_mmmmmumaammmm
ﬂuﬂuﬂampﬁnmw_ We take the position that the statute does not allew for this. Trve, it will
mmmnmmmmmmm But it may well be that the fouled borehole
stems from & prblem that the surfsce owner should know about. |

Office of Oil and Gas Response
The Office of Qil and Gas appreciates the comment, however, the comment involves language

(or a concept) that is beyond the scope of the proposed revisions and, therefore, requires no

response.

maﬂg.mmumﬁwmmmmmm
WsMﬁMMmﬂﬂuhz&Mbmm

Office of Oil and Gas Response
The Office of Oil and Gas appreciates the comment regarding borehole deviation.
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EQT
5. Wﬂlmﬂnnmd'l'nptmuﬁhj

6.2c mmam-mmmummm
HﬂmdhmmmMMmmmm“m
#iall the puih: of the drilled horebole devisie -from-iho-permined-boechols

Office of Oil and Gas Response
The Office of Oil and Gas appreciates the comment to the well bore path threshold however,

based on communications with several directional drilling companies, the Office of Oil and Gas
considers the fifty feet (50°) limitation a reasonable path when drilling activities experience
stable conditions in the borehole and penetrate consistent geological formations. The Office of
Oil and Gas supports the comment that unforeseen conditions may exist in geological formations
causing unexpected deviation out-of-formation and beyond the 50° limitation and therefore
changes the proposed revisions accordingly. Also these changes reflect prudent actions necessary

to reasonable regain the target formation.
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I0GA

2. mmmhimllmmdﬂthmﬁHﬂ
fect or outside the target formation shecld be deletod.

mmmmmgm.hmm-mwmmmm
ﬂmmmﬂmmmm The preciae path of @ borekale is not part of the

Office of Oil and Gas Response
The Office of Oil and Gas appreciates comment to the proposed revisions in §6.2.c and ‘see

responses to the EQT comments that addresses the fifty feet (50”) limitation’. The Office of Oil
and Gas considers this (50°) limitation a combined effort to §3.7.¢.7. on well bore accuracy and
collision avoidance protocols, and with this combination identifies safe and efficient drilling
means in both the vertical and lateral sections of the borehole path. Guidelines to §5.7.c.7 are
identified and presented in site safety plans required in the well application process. The Office
of Oil and Gas appreciates comment to the “approximate total depth” and the “as-drilled plat”
however with the unexpected deviation identified in the EQT response, and with the possibilities
in nudging for collision avoidance, the Office of Oil and Gas recognizes the needs for as-drilled-
plats in record keeping obligations and future borehole spacing. The Office of Oil and Gas
appreciates comment to the one-hundred feet (100°) proposal however the Office of Oil and Gas
considers the fifty feet (50°) limitation a reasonable path. Again the response to the EQT
comments identifies unexpected deviation and corrective measure when outside the target
formation. And the Office of Oil and Gas recognizes the lateral lengths drilling of more than

10,000 feet in total length.
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kickofT poimt is reached due to reg .
. M_HEMFMWMH&&W.

Formtation cahnot be accurately plarped over & 7,000 ft. latzrs! since at

have 220 or 30 f. radius of uncertainty (40-60 f. dismoter).

« On.mnlﬁmpnda,ﬂmhm,mrudm&m welis ofien
st be sivercd away from cach other to avoid collisions. Ch_’lmﬁﬂpld,

Office of Oil and Gas Response

The Office of Oil and Gas appreciates comment to formation faulting in the vertical top-hole and
lateral section of the borehole and supports changes as identified in the response to EQT
comments. The Office of Cil and Gas recognizes and supports air drilling practices in the
vertical top-hole section and also supports that unexpected drift may occur using drilling tools
other than directional bottom-hole assemblies and changes the proposed revisions accordingly

however the Office of Oil and Gas identifies the need for. The O

ice of Oil and Gas supports

that unexpected formation dips occur and changes the proposed revisions accordingly.

The Office of Oil and Gas supports the uncertainty and anti-collision comments and changes the

proposed revisions accordingly.
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Bl L

. Aﬁﬁa%ﬂdﬂm%m&:dﬁﬁﬁhﬁhhmh
mmwmmu.mwwﬂmw.Mng
drilling time fhoe & well is 10 duys to driif the top hole, the
mmmmmmmﬁm

. mwmm@qw“milddmw-
$226,000¢/well, with no spprecinble benefit 4o the envisomment:

Office of Oil and Gas Response
The Office of Oil and Gas appreciates comment regarding the financial effects and the steering

equipment cost however the Office of Oil and Gas recognizes the necessities and the changes
proposed that are identified in the responses provided to the IOGA and EQT comments.
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WVONGA
6. Well Location and Target Farmatica {8 6.2.0)

Proposed sevisions to Section 6,20 sute thet “fajt no poiut shafl the peth of the deilled

permit application requirements of the Horizontal Well Act nor the Office of Ol and Gas's Form
wmﬂumtmmmmmmmmmuuw
sod permitied. See W. Va. Code § 22.6A-7(b)(5) (wathocizing “spywoximate® represcatations of
ﬁeplm“di,wilhmiﬂ-ﬁntﬁmhﬁm). In practice, such devistions woold not be uncomunon
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mwmmmnﬁwm,mummmm
deifl & new of teplacomant borehols, Nofificetion to the coal ownex, opeestor or leasee of & changs in the
mwammmmmufhﬂpdhmnﬂmmgmrﬂ

Office of Oil and Gas Response
The Office of Oil and Gas appreciates these comments and changes are proposed as identified in
the responses provided to the IOGA and EQT comments.

Northeast Natural Energy

Section €.2.c that limits wellbore deviation to no more than 50° of what was permitted is impractical and
at times impossible to comply with. Formations may be shallowsr than anticipated, unknown minor
faulting and regional dip will often times cause 3 change in wellbore location In excess of 50" from the
permitted location. Mot being able to adjust to formation conditions may render many wells
uneconomical. The Marcellus can be 125° thick or greater. In addition, not being able to adjust the
welibore when drilling a three dimensional curve adds more risk, more time and cost, if the intent is to
limit deviation to no more than 50 feet in the X ¥ plane to ensure that the well is drilled within lease or
unit boundaries then the language needs to be revised to more clearly define when more than a fifty
foot deviation is allowed.

Office of Oil and Gas Response
The Office of Oil and Gas appreciates these comments and changes are proposed as identified in

the responses provided to the IOGA and EQT comments.

106



Noble

S- Saclion §.2.5, prohibiting borehole deviation of more than 50 feet or outside the target
formation. Moble supports the following pasition of the I0GA regarding this section:

“The proposed new sentence in § 6.2.c. 15 unnecessary and unreasonably nestricts safe and
efficlant operations of oil and gas devalopment. The precise path of 2 borehols is not part of
the permit requirements, Rather, only the top-hole and bottom-hole locations of 3 well are
proposed to be identified on a well plat pursuant to the Propazed Amendmants. The full leagth
of tive borehole betwezn top-hole and bottom-hole Is not Intended to be & lknitation of the
precise jocation of the borehole. Geolegic and operating conditions vary from well to well and
deviations from the planned borehole necessarily occur, including caviations greater than 50
feet. (See Appendix A for more datalizd discussion of the technical problems with the
proposad change, including financisi consequences.) in light of the: statutory requirament that
mmmmfmnmm...mmwmmmmn
which the well 1 be drilied deviatas from the vertical, the angle and directicn of the non-
verticsl well bave untll the well reaches its total target depth or its actual final depth and the
mwdmﬂmaMInrmmmumlnrwIM‘mmm
providet no reason or explanation for such 2 restrictive iimitaticn in light of the approximations
expressty permittad In the ststutory requirements. W, Va. Code § 22-6A-7(b){5). Because the
wrmmmmmwmmhmmmm,m
deviation report’ be submitted as part of the raport, the 50 foot deviation restriction should be
eliminatad. At reinimum, the Proposed Amendments should be revised to simply requine
notification to the Office of Ot and Gas upon the accurrence of devistions of mave than 100
MMMMNMMMMWM”MWMW
action taken to maintwin the borehals in the target formation. The proposed language is simply
mmmm|wdtmmmmmmdrm-mﬂurmmmmfmm

total length.”
As a result of these concemns, Noble supports I0GAs assertion thet the provision be deletad.

Office of Oil and Gas Response
The Office of Oil and Gas appreciates these comments and changes are proposed as identified in

the responses provided to the IOGA and EQT comments.

American Energy Appalachia
&) The proposed borehole Bmitations {see 35-B- 6.2.¢.) are unciuly restriciive.

Proposed rule 35-8-6.2.c Physical Location of Well provides ~ Every well sholl be driied within
ten feet (10) of the exact well location designated on the plat. At no point shail the path of the
drifled borehole deviote from the permitted borehoie by more thon fifty feet {50’) or deviote
outside the torget formation subseguent to intersection of that formation...

The proposed borehole limitations (see 35-8-6.2.c) are unduly restrictive. O and gas
operators sesk to drifl in the Intendad formation snd in the intended location as depicted i the
well work nermit. AEA urgas WVDEP to delete and/or provide alternatives to the proposed
language added io section 6.2.c. Any number of factors, Including faults or other deviations in
the formation and equipment malfunction, can cause the drifting of the horahole. In instances
where the locatian of the borehole deviates slightly from the location conteined In the weil
work permit, unless the location of the borehole results in a threat to human health and the
environment, such deviation should be addressed through the issuance of field modificstion to
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Office of Oil and Gas Response

The Office of Oil and Gas appreciates these comments and changes are proposed as identified in
the responses provided to the IOGA and EQT comments. Also, the Office of Oil and Gas
considers this (50°) limitation a combined effort to §5.7.¢.7. on well bore accuracy and collision
avoidance protocols, and with this combination identifies safe and efficient drilling means in
both the vertical and lateral sections of the borehole path. And guidelines to §5.7.c.7 are
identified and presented in site satety plans required in the well application process; the health-
safety and the environment (HSE) risk are identified and such plans and its purpose is prevention

means.
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“In the evernt that hkmwhmmm&dmwdrﬂiQMnr
nﬂnd:mnﬂﬂmmnawmufm&hm Once the sidetrack hole has
mmmmmumemmwmwm
mhannmAmumamwmuawh
mmdmmﬂum&mmwmﬂummm*

:hr;bﬁmmmmmmm ofthe targated formation due to raesanshie
rg creumstancas to malntaln incination) or geoiogic conditions {faulting or
changas). Antero proposes the foliowing language: neordp

mmmﬂum”mr,mmwmmofammhMmﬂamm
the confines af the wail pad s uninecessary and results in unnaeded dalays.

Office of Oil and Gas Response
The Office of Oil and Gas appreciates these comments and changes are proposed as identified in

the responses provided to the IOGA and EQT comments. In reference to the 35CSR 8-5.1.h., the
Office of Oil and Gas appreciates the comment, however, the comment involves language (or a
concept) that is beyond the scope of the proposed revisions and, therefore, requires no response.
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Response to general comments regarding draft rule changes

Connie Graytop Lewis
M5. LEWIS: I didn’t have a microphone the

other night. I'm fine. I’m connie Graytop Lewfs.

I’'m with the west virginia environmental Council,
and basfcally, we want tg say that we generally
Support the proposed rule changes to the horizontal
well drilling rules. we only wish it had been done
three years ago.

we especially appreciate that DEP is
addressing the deficiencies in the existing rule as
regards drilling, the testing of water wells, the
protection of water from excessive withdrawals,
efforts to control future migrations and the
plugging language.

we think it’s a great step forward, and

that’s a1l we have.

Office of Oil and Gas Response
Thank you for your comment.

Response to comments out of scope of draft rule changes

Office of Oil and Gas Response
For all comments identified below, Office of Oil and Gas appreciates the comment, however, the

comment involves language (or a concept) that is beyond the scope of the proposed revisions
and, therefore, requires no response.

West Virginia Rivers Coalition

§25- 8 -9.2.0.3. Conductor driiting fuid.
mrmmﬂmsmmnutmmmmmmammmm“m
downthe hole.
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§35- § -9.2.h.2. Notification of cementing openations.
The most crudal action for the protection of grouncwater Is the camenting of the fresh water

casing. The most comman viokation of camenting standards by operators is to fall to wait long
enough for the cement to harden before tha operator starts driling again — therefore causing

many mini-annali b the cement job. This provision wisely requires the operator to give notice
of the commencement of any casing Installation to the inspector,

§35-8-9.2.). Monitoring for leaks and deterioration.

In addition to annus| inspections, there should be mandated monitoring for and reporting of
leaks and deterforation of casings over time. The current nguage only requires the operator
to conduct an Inspaction at tha surface but does not specify that any type of integrity test be

conducted.

§35-8-9.2.4. Resufts of tests should also be available for torested parties.
Surface owners and other interested parties should have access to these tests,

Access roads should be constructed and maimainad to prevent any sedimentation, not
“minimize” sedimentation.

835-8-12.3. Well sites and sedimentstion.
Wall sites should be constructed and maintzined tc pravent any sedimantation, not “excessive”

sedirmentation.

§35- 8 -15.3.b. Water testing parametars.
We recommend that the foliowing shoukd be added to the list of testing parameters:

~Magnesium, Lead, Strontium, and Potassium: Matals that can halp determine whether
water quality has been impacte by fracing fiuld or brine {in addition to the other metals

PP My ey =
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on the list). Also, Potassium in particular has baan proposed as & possibde tracer for
fracing fluld comtammation,

-Acrylonitride: An ingradient in fracing fiuls and therefore a possible signature of
pollution from fracing Auld.

-Acidity, Alkalinity, Hardness: General water chemistry parameters that help provide a
genezal characterization of the water. in addition, sotne surface water quality criteria

are hardness-dependent,

~Gross aipha, Gross beta, Radium-226, Radium-228: Radiological parameters that can
help detenmine whether aaturally accurring eadioactive materials (NORMS) have magds i
to the surface. The Departmant’s own sampling has confirmed the presence of NORMs
i wastewater from Marcetius Shale wells.

mmﬂnmuatmmmmrmﬂmm
2owveilftan.cim) for when there are gas drilling operations
-smmmmmmmhmmmmm.
2008, Gas Well Drilling and Your Private Water Supply, Water Facts #25. University Park, PA;
mmnmnhmunmw,wmufmhmumsmw,
School of Forest Resourras, IR /PSSOMTORS Cas. psu. edu/\WaterRe

g k.

§35- 8 -12.3. Spil Pollution Prevention anet Control Measures.

This section is permissive on the use of “Wnings, feltings, paddings, and support boardings of
adaquate quailty.” The use of these prevention and control measures should be required
(“shall use™ rather than "may utilize”), And all ths plans chould be submitted to the State, not

Just i the event of prior problems.

WVSORO
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§35- 8-5.3, Notice to surface owners occupying sgrface.

and what the documents are for. A new section requiring this shotld be sdded, As an example, the notice to
mﬁmowmimm:[itﬂwmpmrﬁtm]hﬂ‘ i5 buried in the middle and most surihee owners will pot

ﬁﬁ&-ﬂ-ﬁ.z.lﬂlamunhlrfwnmmmm

nguodﬂﬂtthepmmm&:uwﬂmmm"m.hummm However, the rule should also
mqn&eﬂnphtmshuwﬂnm“mmmwm‘smwmmmﬂvithintbmupwﬂh:m,
inciuding those tracts that lie above the lateralhorizonta legs of the well and edjacent tracts in secordance with
W.Va. Code §22-6-12and W.Va. Code §22-6A-5(6).

mwaumMmmmmmmmmmwm. QG responded that
IhemhmHmﬂ&ﬂuaﬂmmnwmsﬂlha-weiibmhnnﬂadjmatmﬂm.mbam
mmm,hnthunntwhatthamhsammmlﬂm we sec aiready have this, so it should be no problem to

include this requirement in the rule. It i5 very usefial.
RErEn~e

§33- 8 -9.2.h.3. Nutification of casing and cementing.
See comment $6 9.2,h,7. and 9.
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scam that lay & few hundred foet below the surfice, shoukin't West Vieginia require a conductor set that iz
cMnfMaMmW~mmyhﬂnvhhmywmm out coal ssams,

Conductor boreholes are mshulhwthatﬂwdomtmdtom.mythingbut fresh water down the hole.

§35- 8 -9.2.4.4 snd 5, Water eement crculation.

.[fumtdoaxmuﬂummmrhmm&mvwwmm not just the inspector but the surface owier
should be nofified. muﬂmmmmmmmm i place below the surfice casing,

§33-8-9.2.h.7, Notification of cementing oporatioas,
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§35- 8-9.2.b.9, Cementing records available.
Sea comment 10 9.2 b7,
$35-8-9.2i Nﬂhhuﬁumddthﬁwumarmuﬂip

§35-§-12.3. Well sites and sedimentation.

Wﬂmmuhmemmmwmmm*msw
sedimentation.,

§35- § -15.3.b. Water testing parsmsetery,
ngmmmﬁﬂmtﬂmﬁﬂhwigdmuuhaddadmﬂgm&ushgpmmm:

-Actylonitrile: An mmhmmmm:mummufmmm from fracing
fiuid,

T L e ey,
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David McMahon
Our first comment ¥s that when the

horizontal well ace passed, the water protecticns
for surface owners were deferred until studfes weare
done, and the DEP followed through and had studies
done by the wvu Health Department, the Health
SCiences Division of tha University’s educational
System, and they recommended that there were a
Aumber of problems, the example I always use is
noise, and does that statute empower the DEP to do
riles to ameliorate those problems, take care of
those problems? The pDEP didn't do rules and merely
Suggested that the LegisTature might want to change
the setback distance from the Timit of disturbance -
- from the center of the well pad to the limit of
disturbance, which s something we thought should
have been done, but there were lots of other things
we thought that the 0EP shoyld have done to protect

people from noise. Far example, placing sensors at

_-_—'-——-—-——_—_____

people’'s homes near well pads with standards that

would protect their health and their hearing and
their sleep, and require drillers if they were
exceeding those, to take steps to mitigate those

things.
Unfortunately, those rules were not

done then. what T suggested then, there are still
none of these rules, and that is probably one of our

biggest points as surface owners, Those changes

stil] need done.
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We have always advocated that after the
drilling,

and after the cementing of the surface
casing, that there should be a bonding Taw done tq
make sure that the surface casing actuvally adhered

ta the rock and will protect from problems further
down.

When a surface owner gets the notice of

the hearing, it’'s this inch or twao
materials,

thick thing of

Buried somewhere in there i5 the notice

to surface owners. 1f they knew there was one in

there, they'd have trouble finding it. I have
trouble finding it when 1 looked at them.
that when the printed application is

We think

given to

Sameone, the top page should he a table of contents

or even just a checklist that the pDEP does on what

has to be in there so they will know what to Took
for.
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There should be more notification to
surface owners. Clearly the most impartant --
polTution is most Tikely to occur, but when a
probtem is mast likely to occur is $f the surface
casing is not cemented to the surface, the cement
does not mature, and if the deiller has not waited
an appropriate period of time for the cement to
harden, and for that reasaon, the rules require the
driller to notify the DEP when the surface cementing
1s about to occur so they have the opportunity at
least to be there to be sure the cement hardens, and

to be sure that they wait the appropriate period of
time. If the driller can sake a phone call to the
inspector, if the driller can make a phone call to
the surface owner, if he's requested it, if she's
requested it, and say this is going on now. You
might want to know that. Yés, we would. The same

thing with the cement job.
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(George Monk
Gas Migrations

mmmhmhmmmmmgm
Cementing so as to prevent gas mdgration but that does not satisfy the legislative
wmmmmmhm.ndﬁmﬁwmwm

1 35CSR8-94 Fracture Propagation COVers omn of gne migraticn. Anolher
mu@mmmmmmmhﬁmgm drmh:gm
Explosions and Fires

mmmm-mem)mummmmdhmm
wmmuqumdmmmtmmmuyﬂm

NN T4 7005
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Wemmmmdﬂth'hﬂmmaﬂmﬂsmfﬂrwmof
UMugrnmﬂSumsufDﬁangWaterﬂMW} There is no approved method
in 35C3R8-5.1.b.2 for determining anticipated grounxiwater zones. If drillers’
remﬁmmw%thdeM'M"mdepﬂm,wm

9.2h Cemmﬁng&mdardsdmmtluwaﬂmenﬂninmmm&undh
522-6A-24(g){1): “All cement nsed in the well must . - seoure the casing to the
wdlbm,imh&emewelmnmﬁnm;ﬂﬂlﬁds,cmﬂpmmduﬁngnﬂ

Amﬁﬂmhﬁamhrqwmﬁcmhﬁmkgiﬂhﬁw
requirements,
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Reporting in 35CSR8-11 fulfille only part of the code in §22-5A. §22-6A-24(c)(5)
Tequires rules to accomplish the “sppropriate disposition of brines and discharges
from the drilling or operation of horizontal waell [our emphasis].” 35CSRE-9,1.5.3
and its subsections conforms to the requirements of §22-6A-8(g)(6XC).4 But the
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July 27, 2015

Jason Harmon

Department of Environmental Protection - Office of Oil and Gas
601 57" Street, S.E. p

Charleston, WV 25304

Re:  Comments to Proposed Rules Governing Horizontal Well Development §35-8

Dear Mr. Harmon:

American Energy Appalachia LLC (AEA) appreciates the opportunity to comment upon the draft
regulations for horizontal well development, 35 Code of State Rules, Series 8 (“rules”),
proposed by the West Virginia Department of Environmental Protection (“WVDEP"). AEA is a
private independent oil and gas exploration and production company with significant holdings
in both the Marcellus and Utica formations in West Virginia and Ohio. AEA employs 230
persons in West Virginia and is committed to the safe and efficient development of natural gas
in West Virginia.

AEA is supportive of reasonable regulations that provide the industry clear rules and guidance,
but do not result in unreasonable impediments to future growth and development. Overall,
these proposed regulations appear to be significantly more stringent and costly when
compared to similar regulatory requirements in Texas, Oklahoma, and Pennsylvania placing the
oil and gas industry in West Virginia at a competitive disadvantage from operations in other
states. AEA urges the agency to amend the proposed regulations to provide clear, consistent
guidance to encouraging economic development and protect human health and the
environment.

AEA makes the following specific comments and suggestions regarding the West Virginia
Department of Environmental Protection’s (DEP) Proposed Amendment to the Horizontal Well
Development Rule, 35-8, filed with the Secretary of State’s Office on June 24, 2015:

1) Karst terrain has not been properly identified and mapped by the West Virginia Geologic
and Economic Survey thus these requirements are premature.

The proposed rule contains several new provisions related to permitting and/or operations in
“karst” regions. The term karst is not a defined term and there has been no map or document
produced identifying the areas of the state which are deemed to be “karst” and would be
subject tothese provisions. As a result, it is not possible to determine whether AEA is in
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agreement with the manner and area which will be identified as “karst” areas and AEA is unable
to measure the potential impacts of that designation and these requirements upon industry
and AEA’s specific operations. AEA would suggest that these requirements be removed until
such time as “karst” areas are defined and identified.

2) It is arbitrary and capricious to require separate notice requirements for special interest
groups.

Amended Rule 35-8-5.3.e. provides: In a county containing karst regions, the applicant well
operator shall provide notice to the WV Cave Conservancy and the West Virginia Speleological
Survey either prior to or at the time of filing of the application with the Office of Oil and Gas.

Special interest groups have no property rights or statutorily protected interest in such
applications. These groups can monitor well work permit applications through the DEP’s public
records and the provisions contained in 35-8-5.3.e. should be deleted.

3) The requirement to berm the entire location throughout the lifecycle of the wellpad is not
warranted.

Proposed amended rule 35-8-5.5.c.12 provides: Well pads shall be fully enclosed by berm
structures. If an earthen berm is employed, the berm shall be a minimum of two feet (2°) in
height with a two foot (2°) foot top. Minimum compaction requirements for raised earthen
berms shall be the same as those for embankment fills as set forth in subdivision 5.5.c.9 above
and have maximum side slopes of one and one haft horizontal to one vertical (1.5:1). The area
where the access road meets the well pad shall be equipped with a mountable berm structure.

The requirement to fully enclose the wellpad with a berm throughout the life of the wellpad
may potentially create instability of the wellpad due to standing water. AEA urges DEP to
reconsider the requirement to fully enclose the wellpad with a berm. AEA suggests that the
requirement to fully enclose the wellpad with a berm be limited to the drilling and completions
phase of the well, as opposed to the life of the wellpad. The requirement to berm the entire
location is not warranted during the production phase because, the potential water quality risks
onsite during the production phase (i.e. condensate, produced water, and crude oil) are already
managed under the federal Qil Polluticn Contrc! Act and associated regulation 40 CFR Section
112 {SPCC program) and the federally regulated tanks are already reguired to be within
secondary containment.

At a minimum, WVDEP should address the increased stormwater issues associated with fully
berming the site throughout the life cycle of the well. The collection of stormwater due to total
capture by the enclosed wellpad berm presents a slip and fall safety hazard to site workers.

AMERICAN ENERGY PARTNERS, LP
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4) The regulations fail to set forth the standards by which the WVDEP will make the
determination establishing the minimum flow requirement that must be maintained from
a groundwater withdrawal location.

Proposed Amended Rule 35-8-5.6.d. requires maintenance of a minimum stream flow
requirements but fails to identify how the Department will make the determination regarding
stream a minimum stream flow requirement that must be maintained from a groundwater
withdrawal location. It is suggested that language or guidance be provided on this justification.

5) The proposed Area of Review is inconsistent with the scope of the proposed plat.

Proposed Rule 35-8-5.11 Area of Review provides: The operator shall review the area
surrounding the proposed well pad so as to identify and evaluate potential conduits for
unintended fracture propagation, a report of which the operator shall provide to the Office. All
existing active, plugged, and abandoned wells within one thousand two hundred feet (1,200) of
the surface location of the well that is the subject of a new application and within on thousand
feet (1,000°) of the lateral section of the well bore shall be considered for the potential of
unintended fracture propagation.

The proposed Area of Review is inconsistent with the scope of the proposed plat. WVDEP
should amend 35-8-5.11 to be in concert with the conditions of the scope of the plat; therefore,
requiring only a five hundred feet (500’) of the lateral/horizontal wellbore.

6) The proposed borehole limitations (see 35-8- 6.2.¢.) are unduly restrictive.

Proposed rule 35-8-6.2.c Physical Location of Well provides — Every well shall be drilled within
ten feet (10°) of the exact well location designated on the plat. At no point shall the path of the
drilled borehole deviate from the permitted borehole by more than fifty feet (50°) or deviate
outside the target formation subsequent to intersection of that formation...

The proposed borehole limitations (see 35-8-6.2.c.) are unduly restrictive. OQil and gas
operators seek to drill in the intended formation and in the intended location as depicted in the
well work permit. AEA urges WVDEP to delete and/or provide alternatives to the proposed
language added to section 6.2.c. Any number of factors, including faults or other deviations in
the formation and equipment malfunction, can cause the drifting of the borehole. In instances
where the location of the borehole deviates slightly from the location contained in the well
work permit, unless the location of the borehole results in a threat to human health and the
environment, such deviation should be addressed through the issuance of field modification to

AMERICAN ENERGY PARTNERS, LF
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the well work permit where the borehole remains on the existing pad. Furthermore, the rule
should allow for modification of the target formation where the permittee maintains legal
rights to that formation.

7) The proposed rule should provide guidance on the identification of additional surface
features (public buildings and cemeteries) not previously required on the plat.

The proposed rule adds to the type of surface features to be identified on the plat (see
proposed rule 35-8-6.2. through 6.2.k.6) to include public buildings and cemeteries. These
surface features may be difficult identify. The rule as written does not provide a definition for
public buildings, and fails to provide a readily available resource to verify cemeteries that will
be acceptable to meet the conditions for the plat. In order to provide guidance and assurance
to the industry, it is recommended to add to Section 6.2.k. that the permit applicant may rely
on available U.S.G.S. topographic mapping and a physical inspection of the proposed limits of
disturbance area to achieve compliance with this requirement.

8) Transfer time of well work permit and bonds should be minimized.

The transfer of an existing well or well work permit does not involve technical issues or impact
operational issues. Due to business considerations and because this is an entirely
administrative procedure, the time frames for both reviews by the Chief should be fimited to 45
days. Proposed rule 35-8- 8.4.e. should be revised as follows: “Upon receipt of an application
to transfer an existing well or well work permit from one operator or permittee to another or
an existing well work permit from one bond to another bond, the Chief will review the
submitted data along with other information and approve or disapprove the application within

60-day-er-90-45 days,respectively...”

9) The proposed groundwater testing requirements stray well beyond the bounds of
reasonable interpretation for the protection of the water resource and fail to consider
cost.

WVDEP should eliminate the proposed amendments to 35-8-9.1.a.4. through 35-8.9.1.b.2. The
rule is a change in the common law reasonable use doctrine for groundwater and inconsistent
with existing state policy on water use. The West Virginia Water Resources Protection and
Management Act regards the use of water by the oil and gas industry as a “beneficial use.” W.
Va. Code § 22-26-2(b). This rule makes the West Virginia Department of Environmental
Protection (WVDEP) the arbiter of reasonable use of the resource; however, it fails to take into
account the existing state policy supporting the beneficial use of water by the oil and gas
industry. To AEA’s knowledge, there are no incidents of groundwater levels being endangered
because of use by industry and there is no documented need for this regulation.

AMERICAN ENERGY PARTNERS, LP
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The proposed requirements are overly broad and a comparison with oil and gas regulations in
Oklahoma, Pennsylvania and Texas do not identify this type of requirement for oil and gas
permitting in any of those states. This regulation is emblematic of the requirements that place
West Virginia at a competitive disadvantage.

Current regulations for the installation of a groundwater source used as a public water supply
requires a West Virginia certified well driller (CWD) involved in the drilling and testing aspects
of the water supply. This section needs better definition, as the CWD needs to be involved, but
this section implies that a qualified hydrogeologist would be needed to oversee and review the
drilling and testing data from the proposed groundwater source. Additionally, this regulation
attempts to apply a detailed, highly technical hydrogeologic investigation to all hydrogeologic
settings that can be encountered in the Appalachian basin. It is beyond the ability of any such
investigation described in these regulations to define all potential hydrologic consequences
prior to drilling of a well, with any type of reasonable cost. This regulation is applying a very
specialized hydrogeologic investigation to every horizontal well location with a groundwater
weli or developed spring within 1,500 feet of the proposed well.

AEA offers the following specific comments to the groundwater testing subsections.

a} Proposed rule 35-8-9.1.a.4.C. references a minimum of a 72-hour constant rate
drawdown test. Current regulations for the completion of aquifer testing of public water
supplies in West Virginia only requires 24 hours as a minimum standard. It is arbitrary
and capricious for the agency to hold the oil and gas industry to a higher standard. AEA
recognizes that the Susquehanna River Basin Commission (SRBC) utilizes the 72-hour
minimum standard for constant rate tests. However, if appropriate water table
stabilization occurs in the 24-hour timeframe, the additional 48 hours of pumping is
unnecessary.

b) AEA urges the agency to clarify the definition of “monitoring station” for the aquifer
testing procedures (see 35-8-9.1.a.4.E.} AEA proposes that existing water supplies be
considered as a “monitoring station.”

¢) Proposed amended rule 35-8-9.1.a.5. states that the operator shall complete flow and
quality testing of drinking water wells within 1500 feet of the proposed groundwater
source. AEA suggests this section include springs as well. AEA urges the agency to clarify
what the Department would deem as adequate testing procedures for quantity and
quality in this section. Further technical guidance from the Department rather than

AMERTCAN ENERGY PARTNERS, LP
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details in the regulations is needed to clarify the necessary steps. These steps generally
go beyond what is required from the testing procedures outlined for permitting a public
water supply well.

d) AEA recognizes the value in collecting the technical details of the drinking water supply
of a homeowner as part of the requirements, it is likely that most homeowners will not
be capable of providing the details illustrated in 35-8-9.1.a.5.B.1 and 2. If the
Department requires the operator to make intrusive attempts to gain this information,
this could create relationship issues with the property owner.

e) Rather than having these details in the proposed regulation Sections 35-8-9.1.a.5.D.
through Sections 35-8-9.1.a.5.G., it is suggested that a technical guidance document
(TGD) be issued to detail the procedures to be followed and any necessary adjustment
that can be made as part of this procedure. The TGD also needs to outline testing
procedures for drinking water springs as well. This TGD will allow for further clarification
of the expected process and keep confusing technical language out of the regulation. In
addition to this suggestion, there are generally numerous concerns of low yielding
domestic water supplies. With the procedures stated as written, the operator is exposed
to the possibility of pumping a water supply weli dry, potentially causing damage to the
well pumping equipment or the well itself. This consideration needs to be given as part
of the technical language in this regulation.

10) The requirement to include historical well pad names on the signs at water withdrawal
site (35-8-9.1.b.2.) is redundant and unnecessary.

AEA suggests only the well pad currently utilizing the water withdrawal site should be on the
sign. The proposed requirement to include all well pad names would include historical well
pads and may create confusion at many well sites for vendors and visitors not familiar with the
site.

11) it is improper to incorporate the Office of Oil and Gas Erosion and Sediment Control Field
Manual {field manual) into the rules.

The proposed requirement in 35-8-9.1.b.2 for erosion and sedimentation control structures to
adhere to the Office of Oil and Gas Erosion and Sediment Control Field Manual {field manual)
incorporates the field manual into the regulations and eliminates the opportunity for input
from the industry, legislature and the public regarding field manual requirements. While the

AMERICAN ENERGY PARTNERS, LP
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Erosion and Sediment Control Plan must adhere to the field manual pursuant to statute, this
extension by rule to the water quality and quantity protection provisions is unwarranted.
Additionally, a change in the field manual could render an approved sediment and erosion
control plan obsolete. Any reference to the field manual in these regulations goes beyond
legislative intent and must be eliminated.

12) The proposed rule unreasonably extends the power of the Chief without administrative
remedy.

The proposed regulation 35-8-9.1.b.2 states that when the withdrawal location is no longer
being utilized, or at the direction of the Chief, the operator shall notify the Chief remove all
signage and requires the reclamation of the location. The provision gives the unprecedented
authority to Chief to determine that a water withdraw location can no longer be utilized and to
unilaterally determine when a water withdrawal site must be reclaimed. The provision for the
Chief to declare a water withdrawal site can no longer be utilized and must be reclaimed must
be eliminated. Reclamation should be a condition of the water management plan.

13) The proposed rule should include a definition of a formation integrity test (FIT) if it is to
be required by rule.

The proposed rule 35-8-9.2. references the requirement for a formation integrity test (FIT) but
fails to define it. Due to a variety of requirements for FITs, the rule should provide a definition
in order to achieve consistency for the procedure. AEA offers the following definition: “A
Formation Integrity Test (FIT) is a test of the strength and integrity of a new formation and it is
the first step after drilling a casing shoe track. A FIT is conducted by increasing Bottom Hole
Pressure (BHP) to a predetermined pressure or equivalent mud weight.”

14) Any fracture propagation analysis should be geographically related to the proposed
hydraulic fracturing locations and be limited to actions within the legal authority of the
permittee.

The proposed requirements to monitor fracture propagation {35-8-9.4) do not address under
what authority the permittee could monitor producing wells in the area of review. Moreover,
the description of the area of review is not reasonably designed to address potential fracture
propagation in that the a 1,200 foot radius around the surface location of a wellbore is not
reasonably related to hydraulic fracturing that may commence more than 1,200 feet from the
surface location of the well.

As previously mentioned, the area of review should be consistent with the plat as identified in
section 6.2.].

AMERICAN ENERGY PARTNERS, LP
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15) WVDEP fails to provide a process to restart operations after fracturing operations are
terminated due to well communications.

Proposed rule 35-8-9.4. requires the permittee to terminate fracturing operations should a well
come into communication with an off-set well, but does not provide for a process to re-start
operations. AEA propose the following section 9.4.d. “Upon showing that permittee has re-
established control of the permitted well and the well is no longer in communication with the
off-set well, permittee may, and WVDEP shall no later than ten days following such showing,
allow for the re-starting of fracturing operations.”

16) The requirements do not address under what authority the permittee could plug or replug
wells in the area of review.

Proposed rule 35-8-9.4.b. requires “The permittee shall identify and plug or replug, if necessary,
any existing abandoned wells that may serve as a conduit for unintended fracture propagation
during hydraulic fracturing activities.”The requirements do not address under what authority
the permittee could plug or replug wells in the area of review. The proposed rule insinuates, if
hot requires, that as a prerequisite for issuance of a well work permit, the WVDEP has the
authority and the permittee has the duty to plug any abandoned well which “may” serve as a
conduit for communication with a proposed well. Such a standard is vague and provides no
guidance to operators faced with the task of plugging abandoned wells not owned or operated
by the operator and for which there is no authority granted for right of entry or release of
liability with regard to such a requirement.

17) The fill construction requirements do not comport with industry practice.

Proposed rule 35-8-17.2.d. requires fill to be constructed in lifts with a maximum thickness of 9
inches with no individual particle being grater than 3 inches. Common practice in the
construction industry, including oil and gas operations, allows for use of particles up to 6 inches
in length and horizontal lifts of 12 inches in thickness. Industry is unaware of any technical
reason to mandate particles no greater than 3 inches in length or horizontal lifts no greater
than 9 inches. This section should be revised accordingly.

18) The groundwater monitoring requirements of 35-8-17.2.g. should be eliminated.

The provision for detailed groundwater monitoring under 35-8-17.2.g. appears to be hastily
prepared based upon factors including the fact that there are no groundwater quality standards
for any of the parameters to be monitored and the fact that groundwater flow can take years to
move 10 feet or more beneath the ground surface. Proposed amended rule 35-8-17.2.g.2.

AMERICAN ENERGY PARTNERS, LP
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requires a minimum of one monitoring well be installed downgradient from the proposed pit
area.

This provision of the rule appears to provide a simple solution to a complicated situation that
would involve significantly more money to accurately detail the groundwater quality for very
little reliable groundwater information. This provision should be removed from the rules. In
the alternative, the groundwater monitoring requirements of section 17.2.g should only apply
to centralized pits containing wastewater. These groundwater monitoring requirements should
not extend to freshwater impoundments.

19) Inspection requirements for pits and impoundments should vary based on potential for
harm.

The inspection requirements for pits and impoundments should vary based on potential for
harm. These inspection requirements should only apply to wastewater pits or impoundments
and should not apply to freshwater storage.

The proposed rule 35-8-17.9.d. requires inspection by a professional engineer for pits and
impoundments that have not been utilized for their intended purpose for at least six months
should apply only to pits or impoundments that store wastewater, to include flow-back water
and produced water from the well. A company representative, as opposed to a professional
engineer, should conduct this inspection.

20) 35-8-17.9.g should be limited to wastewater pits or impoundments.

35-8-17.9.g. requires “Loading and unloading stations, including but not limited to drums,
trucks, and railcars, shall have spill prevention and control facilities and procedures as well as
secondary containment, if appropriate or otherwise required.....” This regulation is located in
35-8-17.9. Inspection of Centralized Pits or Impoundments. In order that others not
misinterpret this requirement for spill prevention and control facilities and procedures, it is
necessary to insert that this subsection 35-8-17.9.g. is specific to centralized pits and/or

impoundments and the handling of wastewater.

21) WVDEP should follow 2 verbal authorization with a written approval through email or
letter within 24 hours of granting verbal authorization.

AEA appreciates the speed at which a verbal authorization may be granted pursuant to 35-8-
19.7.a. However, AEA suggests that written follow-up by the agency would be beneficial and
proposes to add another sentence at the end of this subsection that would provide “The Office

AMERICAN ENERGY PARTNERS, LP
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shail verify to the operator by email, fax or letter that verbal authorization was granted within
24 hours of granting the verbal authorization.”

22) Typographical errors associated with 35-8-19 should be corrected.

Proposed amended rule 35-8-19.1. contains numerous duplicative subsections and should be
corrected.

Proposed amended rule 35-8-19.7.b. states in part, “Unless the well operator proposes to plug
the well in a manner allowed by paragraph 20.3.d.3. of this rule..” The regulations do not
contain paragraph 20.3.d.3. This appears to be a typographical error and correction is
recommended.

Very truly yours,

Sssnn )1

Laura M. Goldfarb
Counsel for American Energy App#lachia LLC

AMERICAN ENERGY PARTNERS, LP
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601 57" Street, SE

Charleston, WV 25034 Antero Resources
1615 Wynkoop Street

Denver, CO 80202
Re: Comments of Antero Resources to the Proposed Amendments to 35CSRS Offce 303.357.7310

Fax 303,357.7315
Dear Mr. Harmon:

Antero Resources Corporation (“Antero”) offers the following timely filed comments with
regard to the draft regulations for horizontal well development, 35 Code of State Rules, Series 8
(“rules” or “proposed rule(s)”), proposed by the West Virginia Department of Environmental
Protection (“"WVDEP”) and filed with the Secretary of State’s Office on June 24, 2015. Antero is
an independent exploration and production company engaged in the development and
acquisition of natural gas, NGLs and oil properties located in the Appalachia Basin. Antero has
over 410,000 net acres of leasehold located in northern West Virginia and southwestern
Pennsylvania, all in the southwestern core of the Marcellus Shale Play. Antero has 413
completed and on line horizontal wells and is currently operating 7 drilling rigs, including 2
intermediate rigs in West Virginia.

Since beginning production and exploration activities in West Virginia, Antero has worked with
the WVDEP to help regulators understand industry issues to most effectively regulate the
operating techniques used throughout the industry. Antero has continually balanced its
interests with those of the environment and the health and safety of the citizens of West
Virginia. Similarly, WVDEP must balance the interests of the state with those of the regulated
community to insure the health and safety of the citizens of West Virginia while also fostering a
healthy business environment that insures and secures the many benefits brought to the state
by the Marcellus Shale. Among the most basic needs of the industry is a regulatory program
that provides regulatory certainty both in its permitting and in enforcement.

Part of that certainty is the development of legisiative rules in support of the Natural Gas
Horizontal Well Control Act. It is worth noting and is sometimes forgotten that the legislature,
in passing the Act, stated that the purpose of the Act was to assure that “the responsible
development of our state’s natural gas resources will enhance the economy of our state and
the quality of life for our citizens while assuring the longterm protection of the environment.”
(See W. Va. Code § 22-6A-2(a)(8)). It is only by striking this proper balance can the goals of the
legislature be fulfilled. To that end, while Antero applauds and supports many of the proposed
amendments proposed by WVDEP, some of the provisions potentially conflict with the Act itself
and wouid only lead to greater as opposed to lesser uncertainty for the regulated community.

Prior to addressing its specific comments, Antero voices its support with regard to the
comments of both the West Virginia Oil and Natural Gas Association and Independent Oil and
Gas Association of West Virginia, Inc. and incorporates the same by reference. Antero also
offers the following specific comments:
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Specific Comments to Proposed Amendments to 35 CSR, Series 8

1. Application for Permit; Issuance, Conditions and Modifications {Karst region). 35 CSR,
Series 8-5.1.i

The proposed requirement to conduct testing in any defined karst region prior to submitting
the permit application is premature. According to the Plans for Geologic Mapping in West
Virginia, October 2009, and the West Virginia Geologic and Economic Survey’s current mapping
web site, karst terrain or regions have not been sufficiently identified and mapped to form the
basis of a geographic area to which to apply regulatory requirements. Karst is a subsurface
geology that is not and will not be adequately mapped and designated until 2019.

As a result, it is premature to promulgate and impossible for Antero to assess the potential
impacts of rules and regulations which would propose to be applicable to karst regions. Antero
would suggest that the term “karst region” be defined to include those areas identified and
mapped by the West Virginia Geologic and Economic Survey as of July 27, 2015. This provides
certainty to the industry while also protecting known “karst regions” and avoids the potential
for conflict regarding what areas may or may not be labelied as karst regions.

2. Notice. 35 CSR, Series 8-5.3.¢

Amended Rule 35 CSR, Series 8-5.3.e requires separate notice to the West Virginia Cave
Conservancy and the West Virginia Speleological Survey either prior to or at the time of filing of
an application for a well work permit in a “karst” region with the WVDEP. Antero does not
challenge the expertise of these organizations, but these groups have no presumed property
rights or statutorily protected interests in such applications. These groups can monitor well
work permit applications through the WVDEP’s public records and the extensive public notice
process, which was established by the Act.

Further, the inclusion of these groups by rule, at the expense of other special interest groups,
would establish a precedent by which any other group with may request and maintain a right to
specific individual notice. As a result, 35 CSR, Series 8-5.3.e should be deleted.

3. Site construction plan. 35 CSR, Series 8-5.5.c.

Antero maintains a series of separate comments related to this specific section:

A, The proposed rule at 35 CSR, Series 8-5.5.¢.6 fails to provide an engineering alternative
to construction slopes steeper than 2:1. Antero proposes the inclusion of the
opportunity to construct slopes steeper than 2:1 if soil treatment or geo-synthetics can

be applied to reliably achieve the required factor of safety;
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The proposed rule at 35 CSR, Series 8-5.5.¢.10 requires surface water diversion ditches
be placed above the disturbed area. Diversion ditches above cut slopes may cause soil
saturation and lead to slope stability issues, especialiy if the cut slope has colluviums
present or remaining. Antero proposes the inclusion of the opportunity for an
exemption from this requirement, if the P.E. certifying the plans concludes the inclusion
of a diversion ditch as set forth in the rule would be unsafe or potentially a hindrance to
the site;

The proposed rule at 35 CSR, Series 8-5.5.¢.12 requires the well pad to be fully bermed
throughout the life of the well pad and contains minimum compaction requirements for
earthen berms. This proposal fails to recognize that it is very difficuit to achieve
compaction on a raised earthen berm due to the limited lateral confinement of material
and small footprint of the area. Further, complete enclosure of the well pad may
potentially create instability due to standing water that would inevitably be trapped
within the site. Anterc urges WVDEP to reconsider the requirement to fully enciose the
well pad with a berm.

Antero suggests that if such a requirement must be included in the rules that it be
limited to the driliing and completions phase of the well, as opposed to the life of the
well pad. The requirement to berm the entire location is not warranted during the
production phase of the well because the potential water quality risks onsite during the
production phase (i.e. condensate, produced water, and crude oil) are already managed
under the federal Oil Pollution Control Act and associated regulation 40 CFR, Part 112
(SPCC program) and the federally regulated tanks are already required to be within
secondary containment.

WVDEP should also address the increased stormwater issues associated with fully
berming the site throughout the life cycle of the well. The collection of stormwater due
to total capture by the enclosed well pad berm presents a slip and fall safety hazard to
site workers. Antero urges WVDEP to modify these requirements accordingly.

- Plugging of Abandoned Wells as Prerequisite to Permitting. 35 CSR, Series 8-5.11 and
9.4.b.

The proposed rule at 35 CSR, Series 8-5.11 and 9.4.b. insinuates, if not requires, that as a
prerequisite for issuance of a well work permit, the WVDEP has the authority and the permittee
has the duty to plug any abandoned well which “may” serve as a conduit for communication
with a proposed well.

The regulation appears to apply to conventional shallow or vertical wells and/or neighboring
horizontal wells in and around a proposed horizontal well. Such a standard is vague and
provides no guidance or standards for making any determination that a third party well “may”
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communicate with the proposed well. Further, the proposed rute does not address basic issues
regarding ownership of wells and rights of entry related to any demand that abandoned wells
which are not owned or operated by the operator be plugged and does not address
circumstances with regard to existing wells.

The proposed rule fails to consider the cost of compliance and ownership of these wells. The
proposed rules imply that one owner or leaseholder wouid have ownership rights to both the
shallow and deep formations. it is Antero’s experience that more often than not, shallow
formations and the shallow wells drilled in these formations are not owned or leased by the
Marcellus driilers. Thus, the Marcellus operators have no ownership or control over these
formations and associated wells. Requiring Marcellus operators to plug these shallow wells
would result in ownership, access and control issues, not to mention considerable expense,

5. Area of Review/Abandoned Wells and Conduits for Communication. 35 CSR, Series 8-
5.11.

The proposed rule requires the permittee to file a “report” with WVDEP regarding potential
conduits (wells) for unintended fracture propagation. First, the term “unintended fracture
propagation” should be replaced by “unintended communication,” as it may not be possible to
identify that an induced fracture has actually intersected a wellbore, and that pressure increase
Is via natural fractures. Second, the proposed rule requires the permittee to evaluate wells
located within 1,200 feet of the surface location and 1,000 feet of the lateral section of the
wellbore and to evaluate whether such wells must be plugged. The proposed rule does not
differentiate between conventional shallow or vertical wells nor whether it would appiy to a
neighboring horizontal well. Antero suggests these issues above must be addressed and further
that the rule be amended to include the following modifications:

a. Any report should be filed with the application for a well work permit;

b. The rule should acknowledge that the report may be limited based upon the ability
of the permittee to obtain rights of entry to perform the evaluation of wells; and

c. The rule should allow a combined well work permit application to include
authorization to perform plugging activities as well as new well work activities to
address potential need to plug well.

6. Well Location and Target Formation. 35 CSR, Series 8-6.2.¢c. and Notice. 35 CSR, Series
8-5.1.h

The proposed rule does not allow the borehole location to deviate more than 50 feet from its
permitted location and prohibits a well from deviating outside the target formation. Antero
understands the need of the WVDEP to assure that it has complete information regarding the
location of welis drilied and completed in the state.
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However, the ruile as written does not take into account that once approved, actual fieid
conditions sometimes require modifications to these locations. The rule should provide
flexibility for field modification of the borehole location where it remains on the existing pad.
Further, the rule should aliow for modification of the target formation where the permittee
maintains legal rights to that formation. Antero proposes the following language:

“In the event that it is necessary to sidetrack the lateral, due to drilling problems or
geologic conditions, that a variance of 100 ft be allowed. Once the sidetrack hole has
been established, the operator should endeavor to return to the permitted wellbore
location in a reasonable distance. A variance of 100 ft should alsc be allowed for
deviation due to the anti-collision protocol specified in the Site Safety Plan.”

The borehole may enter formations outside of the targeted formation due to reasonabie
drilling circumstances (inability to maintain Inclination) or geologic conditions (faulting or dip
changes). Antero proposes the following language:

“In the event that the borehole has entered a formation other than the target
formation, the operator shall endeavor to re-enter the target formation within a
reasonable distance. Should the operator not have rights to deeper formations, the
operator will not be permitted to complete in the non-target formation. Should the
operator have rights to a shallower formation, the operator shall be permitted to
modify the drilling permit to allow completion in the shallower formation.”

These proposed modifications would assure that WVDEP maintains current information and
knowledge regarding drilling activities while also providing the necessary flexibility to the
regulated community to address field conditions.

Antero would further propose and additional modification to this section with regard to notice,
specifically:

.. . .The notice and comment periods provided by W. Va. Code 22-6A-10 that
accompanied the original borehole shall satisfy the notice and comment requirements

for the new replacement borehole permit application-except-that-the-operatorshall
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Notification to the coal owner, operator or lessee of a change in location of a borehole within
the confines of the well pad is unnecessary and resuits in unneeded delays.

7. Form and Contents of Plats.

The proposed rule adds to the type of surface features to be identified on the plat at 35 CSR,
Series 8-6.2 and 35 CSR, Series 8-6.2.k.6. The proposed rule would require the additional
identification of public buildings and cemeteries. Antero urges the agency to delete the
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additional surface features as the inciusions of such features are not supported by the language
of W. Va. Code § 22-6-12, which is incorporated by reference into W. Va. Code § 22-6A-5.
Furthermore, the rule as written does not provide a definition for public buildings and fails to
provide a readily available resource to verify cemeteries that will be acceptable to meet the
conditions for the plat. Antero is not aware of any reliable database for identifying cemeteries
and public buildings.

8. Groundwater Withdrawals. 35 CSR, Series 8-9.1.a.4 through 9.1.b.2.

WVDEP should eliminate the proposed amendments to 35 CSR, Series 8-9.1.a.4. through
9.1.b.2. The rule proposes a significant regulatory regime to address and regulate the use of
groundwater by the oil and gas industry. The rule further makes the WVDEP the arbiter of what
are the reasonable uses of groundwater and places the agency in a position to make policy
decisions, which clearly do not fall within the expertise of the agency. The rule as structured is
evidence that these provisions are ill conceived. Specifically, the West Virginia Water Resources
Protection and Management Act regards the use of water by the oif and gas industry as a
“beneficial use.” W. Va. Code § 22-26-2(b).

Most importantly, Antero is unaware of a factual basis supporting the need to promulgate such
prescription regulations over the quantity of groundwater withdrawn. Prior to such
amendments, the agency should demonstrate a nexus between oil and gas operations and the
loss in the quantity of groundwater.

Finally, the rule does not address whether in fact it is the purpose of the rule to amend and
supersede existing common law rights and remedies available to private parties which have
been well-established for generations regarding the reasonable uses of groundwater in matters
involving the use of such resources by the oil and gas industry and has undoubtedly not
considered what potential impacts these changes may have to contractual rights which may be
impacted.

9. Use of Existing Pits Associated with Well Work Permits. 35 CSR, Series 8-9.3.

The proposed rule disallows the construction of pits associated with well work permitting.
While it is not the present practice of Antero to utilize these structures, the inclusion of this
provision provides a dangerous precedent with regard to rule making by the WVDEP.

The inclusion of this provision is in fact clearly inconsistent with the Natural Gas Horizontal Well
Control Act, which anticipates and authorizes the use of pits for collection of waste fluids and
drill cuttings resulting from drilling and completion operations. The elimination of waste pits
(see 35-8- 9.3.a. and 9.3.b.) as part of the weill work permit is an arbitrary and capricious
prohibition that conflicts with the statute and such a fundamental change should be made by
the legislature. The rule should authorize the use of waste pits as part of the well work
application upon reasonable terms and conditions as has been common practice.
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Should the above comment to allow pits for collection of waste fluids and drilling cuttings be
rejected, at a minimum, the proposed rule should be amended to provide that existing pits
continue in operation pending final reclamation of any site.

10. Fracture Propagation. 35 CSR, Series 8-9.4.

In addition to the prior Comments Nos. 3 and 4 above, relating to the identification and
plugging of abandoned wells related to well communication, the proposed rule at 35 CSR,
Series 8-9.4, related to monitoring and identification are overly broad and place unreasonable
burdens on the permittee. Specifically, the proposed rule requires the cessation of activities
should a well come into communication with an offset well, but does not provide for a process
to re-start operations. The inclusion of such a process is vital again to provide the parties with
certainty. Antero would propose the following section 35 CSR, Series 8-9.4.d:

Upon showing, that permittee has re-established control of the permitted well and the
well is no longer in communication with the offset well, permittee may, and WVDEP
shali no later than ten days following such showing, allow for the re-starting of
operations.

11. Freshwater Impoundments. 33 CSR, Series 8-12.4.f

The proposed rule at 33 CSR, Series 8-12.4.f, appears to require disposal of the liner under an
approved permit. This would apparently, and Antero is certain, unknowingly, preclude the
recycling of the liner. In the interest of environmental stewardship, Antero recommends
modification of this provision to authorize the recycling/re-use of the liner in appropriate
circumstances.

12. Water Supply Testing. 33 CSR, Series 8-15.1.

Antero maintains a series of separate comments related to this specific section:

A. The proposed rule at 33 CSR, Series 8.15.1.a through 15.1.d, contains inconsistent
terminology regarding the use of the terms “springs” and “developed springs”. Itis
assumed that ali references to springs in this context should be to “developed springs”
and Antero urges the agency to modify the rule accordingly.

B. The proposed rule at 33 CSR, Series 8.15.1.e. authorizes owners of drinking water wells
to request well flow and water quality testing. Antero questions how to validate the
baseline performance of the existing drinking water well absent historical information
regarding the well. If no such information exists, the data developed by the regulated
entity is of little if any value. Antero would propose that this provision is either
premature and should be removed or that such baseline testing be limited to theose
issues for which existing and qualified historical data exists.
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13. Freshwater impoundments. 33 CSR, Series 8-16

The title of the section 33 CSR, Series 8-16 references that the section relates to the regulation
of freshwater impoundments. There are also references to “pits” and “fluids” contained in the
section, which do not relate to freshwater impoundments, and should be removed.

14. Construciion of Centralized Pits and impoundments. 33 CSR, Series 8-17.2.

Antero maintains a series of separate comments related to this specific section:

A

The proposed rule at 33 CSR, Series 8-17.2, requires fill to be constructed in lifts with a
maximum thickness of 9 inches with no individual particle being greater than 3 inches.
Common practice in the industry allows for use of particles up to 6 inches in length and
horizontal lifts of 12 inches in thickness. Antero is unaware of any technical reason to
mandate particles no greater than 3 inches in length or horizontal lifts no greater than 9
inches. This section should be revised accordingly.

The proposed rule at 33 CSR, Series 8-17.2.a.2 addresses offsets from perennial streams.
Antero urges WVDEP to reduce the 500’ offset to perennial streams from freshwater
impoundments contained in the rule. Asthe WVDEP is aware, the United States
Environmental Protection Agency and the United States Army Corps of Engineers
recently issued its final rule regarding the definition of waters of the United States,
which greatly increases the scope of the definition to include many new waters that
would now be identified as “perennial” streams.

This change is also consistent with the basic notion that centralized freshwater
impoundment pose little to any environmental risk. Antero specifically proposes that 33
C3R, Series 8-17.2.a.2 be bifurcated to allow for lesser-offset requirements from
perennial streams for a centralized freshwater impoundment.

With regard to the proposed rule at 33 CSR, Series 8-17.2.b, Antero urges WVDEP to
define what loading requirements are needed for a factor of safety of 1.5 or clearly state
this is left to the professional engineer’s judgment. Antero requests WVDEP clarify
whether F$=1.5 at freeboard with pit full at static conditions is required, or can it
assume liner reduces phreatic surface within the adjacent embankment.

Proposed rule at 33 CSR, Series 8-17.2.d, restricts the size of individual particles used for
fill during the construction of certain centralized nits and impoundments to three
inches. This particle size restriction seemingly arbitrarily imposes more stringent
requirements than found within the remainder of the rule with regard to the size of
particles used for fill. Antero recommends that the particle size be left to trﬁ I‘:itrﬁ%
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of the professional engineer. Further, Antero would propose that 1.5:1 slopes on ali fiil
embankments be authorized by rule, if properly designed by a professional engineer
with appropriate geotechnical stabilization mechanisms. This would make this slope
requirement consistent with ratio that is authorized in 33 CSR, Series 8-17.2.c.

E. With regard to the proposed rule at 33 CSR, Series 8-17.2.8.1, the rule imposes
inspection and monitoring requirements, which are equal for pits and centralized
impoundments. Given that, freshwater impoundments have little i any potential for
harm to human health and the environment, Antero proposes that WVDEP clarify that
the requirements of the section related to inspections and monitoring applies only to
pits.

15. Certificate of Approval for Construction of Centrailzed Pits and impoundments. 33
CSR, Series 8-17.3

The term “emergency situation” as it is used in 33 CSR, Series 8—17.3.g.4.b is ambiguous,
undefined and may conflict with “emergency condition” which is a specifically defined term. To
prevent confusion and promote clarity, Antero proposes that the term “emergency situation”
should be changed to “dangerous condition” as that term is defined in 33 CSR, Series 8-17.1.c.

16. Inspection of centralized pits or impoundments. 33 CSR, Series 8-17.9.d

Antero proposes the term “scouring” in the context it is used in 33 C3R, Series 8-17.9.d, should
be replaced with the term “internal erosion.” Antero also recommends the addition of a
provision to certify that the liner can still serve its initial intended purposes via an inspection or
other mechanism.

Antero thanks the WVDEP for the opportunity to comment on these very important
modifications to the 35 CSR, Series 8 and for its consideration to the comments contained
herein. Antero looks forward to continuing to work with WVDEP in the future to assist in the
safe and environmentally sound development of the oil and gas industry in West Virginia.

Should you have any questions regarding the content of this letter, the individual comments or
any other issue related to the proposed rule, please do not hesitate to contact us.

Sincerely,

/ Vs oy N /
Randy Kloberdanz

Environmental & Regulatory ﬁreéglVFm
Antero Resources Corpo ',%'é of Oil and (385
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27 July 2015 1000 CONSOL Energy Drive
Canonsburg, PA 15317-6506

WV Department of Environmental Protection phone: 724/485-3037

. . fax: 724/485-4932
Jason I-tlharmon, Office of Oil and Gas e-mail: stevenbuffone@consolenergy.com
601 57" Street, SE web: www.consolenergy.com

Charleston, WV 25304 .. —
STEVEN A. BUFFONE

Regulatory Assistance & Training Supervisor

RE: Horizontal Well Development Rule (Proposed Rule Amendments to Title 35 CSR, Series 8)

‘To Whom It May Concern;

CONSOL Energy Inc. and its affiliates (CONSOL) appreciate the opportunity to submit comments
to the West Virginia Departmeiit of Environmental Protection (Department) in regards to the
proposed amendment to the Horizontal Well Development Rule (Title 35 CSR, Series 8).
CONSOL is a leading diversified energy company headquartered in the Appalachian Basin.
CONSOL recognizes the importance of safe and efficient oil and gas exploration and production
activities. CONSOL is pleased to submit the following comments.

Proposed Amendments to Title 35 CSR Series 8 Comments

§35-8-5. Permits, Notice, Review.

5.5.¢€.9. and 5.5.c.12. Compaction and Berms

CONSOL questions the need for compaction of earthen berms to the same standard of
ninety-five percent (95%) as that of constructed embankment fills, including a moisture
range specified by an engineer. The requirement to utilize a professional engineer for
compaction requirements and moisture range is unduly burdensome considering that
existing regulations already require oil and gas operators to comply with requiremen J&ﬂ
spill containment and control that have proven adequate in protecting waters cﬁﬁ% aJ% Gas
(35 CS.R. 1§§ 7 and 8, and 35 C.S.R. 8 §§ 5.4, 9.1.a.3 and 18). Office ©* *

The Standard Proctor density as established in the American Society for Testing and
Materials' “Standard Test Methods for Laboratory Compaction Characteristics of Soil Using
Standard Effort” (ASTM D-698) is intended for use when soil is utilized as engineering fill
(embankments, foundation pads, road bases). This soil is compacted to achieve engineering
properties that are intended to support structures or equipment. This standard and the 95%
compaction were not intended for earthen berms since they do not support any structure
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or equipment. Given that industry standard practices also include the use of best
management practices (BMPs) such as synthetic liner footprints that continue over
synthetic lined berms, it would seem that the ASTM D-698 is unnecessary to ensure
containment of any spill to the site, if that is what the Department intends by this
requirement. S -
* Italso seems a redundant requirement to compact earthen berms to 95% since the
average area of a pad included within a berm 2 foot in height would hold over 4
million gallons of fluids. If the largest tank or containment vessel on the facility is 1
million gallons, a catastrophic failure would still not result in any significant pressure
outward from the released fluids to the earthen berms.

5.11. Area of Review (Abandoned Wells and Conduits for Communication)

CONSOL understands the importance of this requirement, but would recommend the

following amendments.

¢ The Department should include the possibility that a property owner or well owner

may not grant the permittee right to enter the property or inspect and evaluate the
well and develop guidance or mechanism where an operator can show they have
made a good faith effort to obtain the rights to monitor the wells identified the area
review, but were not granted the rights and can continue with well activities.

5.11 (and 9.4.b.) Plugging of Abandoned Wells as Prerequisite to Permitting
CONSOL feels that the Department needs to plan for the eventuality that an operator will
not be granted access by a property or permission a well owner to plug or replug a well that
“may” serve as a conduit for unintended fracture propagation during hydraulic fracturing
activities. The Department needs to develop guidance for operators that may be faced with
the requirement to plug or replug wells where rights are not granted or abandoned wells
where there is no party with authority to grant the right to plug or replug the well or release
the liability with regard to such a requirement.

§35-8-6. Plats; Form and Contents.

6.2.c. Physical Location of Well
The Department proposes to add the amendment: “At no point shall the path of the drilled
borehole deviate from the permitted borehole by more than 50 feet or deviate outside the
target formation subsequent to intersection of that formation.”
»  CONSOL feels that this is an unnecessary addition and should be struck from tmgawed
proposed amendments. This addition would unreasonably restrict safe m;;iﬁcmﬁﬂll & Gas
oil and gas drilling activities. The permit of a well includes the proposed top- and 9 7018,
bottom-hole locations of the well as well as the desired lateral path. Itis not JUL 2
intended io include a precise path for the borehoie. Geologic and operating
conditions vary from well to well and deviations from the planned borehole
necessarily occur, including deviations greater than 50 feet.
* The proposed amendment does not take into account the existing requirement that
the permit contain the “approximate total depth the actual or the approximate
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depth at which the well to be drilled deviates from the vertical, the angle and
direction of the nonvertical well bore until the well reaches its total target depth or
its actual final depth and the length and direction of any actual or proposed
horizontal lateral or well bore,” or the requirements-of the W. Va. Code § 22-6A-
7(b)(5), which requires a Well Record Completion Form (Form WR-35) be submitted
by the operator and include “an as-drilled plat, profile view, and deviation report”.
This language is too inflexible (considering the lengths of the verticals) and will
interfere with operator’s ability to adjust path of the drilled borehole as needed and
to complete well drilling activities. =

= Alternatively CONSOL would recommend that a.notification process be established
by the Department where the operator reports the occurrence of deviations of more
than 100 feet from the borehole or deviations outside the target formation to the
Office of Oil and Gas. The operator can then identify the corrective action taken to
maintain the borehole in the target formation.

§35-8-9. Operational Criteria.

9.1.a.4. Registering all Water Supply Wells

CONSOL would suggest the Department amend the language “Adverse impacts, for the
purpose of water supply well suitability considerations, shall include: lowering of
groundwater or stream fiow levels” to read as follows.

* “Adverse impacts, for the purpose of water supply well suitability considerations,
shall include: lowering of groundwater or decrease in stream flow levels such that
adequate pass-by flow is not obtained”.

* Pumping a groundwater well will induce the lowering of groundwater, creating a
cone of depression in the water table. A groundwater well cannot be utilized
without, at least temporarily and locally, lowering the groundwater level. Therefore,
this part of the ruie would effectively prohibit the use of any groundwater well, This
is likely an unintended consequence that could be avoided by the proposed
language above.

Most groundwater wells partially source water from or capture water prior to discharge to a
surface water body. As with surface water withdrawals, adverse effécts are prevented if
adequate pass-by flow is maintained while water is withdrawn. Therefore, groundwater
that potentially lowers stream flow (like surface water withdrawals) can also be used
without adversely affecting the water body.

9.1.a.4.B. Step-Drawdown Test over a Range of Pumping Rates H@g@i\{&d
CONSOL would suggest the Department amend the language “The Step-dram&#‘-t@gtﬁﬂ % Gas
should be performed...and progress to higher rates...untii the water ievel fails to ﬁtﬂb"'ﬁzg 2018,
over the step period.” to read as follows. v
* “The step-drawdown test should be performed...and progress to higher rates...until
the water level fails to stabilize over the step period or the anticipated vield is
reached.”
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o The reasonis that there is no need to test the well at rates at which it will not be
pumped.

9.1.a.5.D.2. Water Level Measurement
CONSOL would suggest the Department amend the language “The water level shall be
measured at thirty (30), ten (1) and five (5) minutes before...” to read as follows.
¢ “The water level shall be measured at thirty (30), ten (10} and five {5) minttes
before...”

9.1.a.5.F. Drinking Water Well Flow Test
This rule describes procedures for aquifer testing of private well supplies in which the water
level cannot be measured. CONSOL recommends striking the entirety of 9.1.a.5.F from the
proposed amendments for the following reason.” | |
¢ The yield of a groundwater well cannot be determined without measuring the
change in water level induced from pumping. The basic tenant of groundwater flow
(Darcy flow equation) and its derivations used to calculate groundwater yields
requires knowing the change in head.

9.4. Fracture Propagation

CONSOL understands and supports the need for the permittee to monitor all potential
conduits for unintended fracture propagation throughout the entirety of the hydraulic .
fracturing operation and identify and monitor any producing wells within the area of review
established in subsection 5.11 above that may serve as a conduit for unintended fracture
propagation during hydraulic fracturing activities. However, CONSOL would like to suggest
the following to the Department.

* The Department should include language to provide for a process to re-start
operations and cessation. CONSOL would suggest the following language. “Having
informed the Department that fracture communication is not of a detrimental
nature, the permittee shall be allowed to restart well activities immediately upon
Department approval, but no later than ten days after notifying the Department.”
® There should be a mechanism where the operator can show the Department that
fracture communication with an identified producing or abandoned well is unlikely
and monitoring is not required. In most areas, confining layer formations such as
the Tully Limestone and the Onondaga Limestone are adequate for hydraulic
fracturing vertical containment. There is almost no possibility of vertical
communication between deeper horizontal wells in formations such as the
Marcellus or Utica and shallow wells of the sort. Therefore, continued moni%ﬁ?%d
these wells is overly burdensome to the operator and unnecessary. (ffire of il & Gas
* Here again, CONSOL feeis that the Department needs to plan for the eventuﬂv_yél?tznﬁ
an operator will not be granted access by a property owner or permission by a wel
owner to monitor wells located in the surrounding area. The Department needs to
develop guidance or mechanism where an operator can show they have made a
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good faith effort to obtain the rights to monitor the wells identified the area review,
but were not granted the rights and can continue with well activities.

* An alternative approach is to require as part of the Well Site Safety Plan (§ 5.7) the
inclusion of an “unintended fracture propagation survey plan” based upon relevant
factors and consideration as determined by the applicant, which Well Site Safety
Plan would be subject to review by the Office of Oil and Gas.

§35-8-17. Construction of Centralized Pits and Impoundments with Capacity (>5,000 Barrels)

17.2.c. Minimum Compaction Requirements
The proposed rule does not allow for the use of individual particles-greater than 3 inches
and horizontal lifts with a maximum thickness of 9 inches.
® Common practice in the industry allows for use of particles up to 6 inches in length
and horizontal lifts of 12 inches in thickness. CONSOL is unaware of any technical -
reason to mandate particles no greater than 3 inches in length or horizontal lifts no
greater than 9 inches.

CONSOL supports the Departments efforts to strengthen the regulatory framework and
decision making process for unconventional horizontal weli development. If you have any
questions, comments, or would like to discuss further, please do not hesitate to contact me.

Lo A Buffps

Steven A. Buffone
Supervisor — Regulatory Assistance and Training
CONSOL Energy Inc.

cc: Frank Calderon, General Manager, Environmental Compliance and Regulatory Affairs — CONSOL
Carrie B. Crumpton, Director, Environmental Compliance and Regulatory Affairs — CONSOL
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Offica of Dil & GAs
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Tuly 27, 2015

Mr. James Martin

Chief, Office of Oil and Gas

West Virginia Department of Environmental Protection,
601 57th St., S.E..

Charleston, WV, 25304

Re: Comments on Proposed Horizontal Well Rules, 35 C.S.R. 8

Dear Mr. Martin:

EQT Corporation appreciates the opportunity to provide the following comments on the
West Virginia Department of Environmental Protection’s (“WVDEP”) proposed
amendments to the “Rules Governing Horizontal Well Development, 35 C.S.R. 8 (the
“Proposed Rule”), which were filed with the West Virginia Secretary of State on June 24,
2015.

1. Requirement to Utilize Closed-loop/Pitless Drilling Systems

EQT objects to the prohibition on use of completion and flowback pits for the
management and collecticn of completion fluids. These prohibitions are inconsistent
with the Horizontal Well Act, W. Va. Code §§ 22-6A-1 et seq., which expressly
conternplates the use of such pits associated with a valid well work parmit.  As a
practical matter, despite the authority to do so under the Horizontal Well Act, closed loop
driiling systems are comunonly used when drilling an unconventional well and as such
drilling pits are not commonly used when closed loop drilling systems are used.
However, during completion activities pits are commonly used to temporarily store and
manage flowback water for the wells on that pad. These pits are engineered and have
liners to ensure that they are protective of the environment. The use of a properly
engineered and managed completion pit has several advantages over the use of multiple
above ground storage tanks including, but not limited to, a smaller footprint and less

"~ EQIT Corporation © EQT Plaza 625 Libarty Avenue  Sulte 1700 Pittsburgh, PA 15222 _ RECEIVEP
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disturbance, fewer connections and hoses that are potential sources of leaks, and less
truck traffic. Accordingly, tke Proposed Ruie shouid be revised to authorize the
continied use of waste pits fcr completion activities as part of the application for a well
work permit, subject to reasonable terms and conditions designed to ensure protection of
human health and the environment. EQT welcomes the opportunity to discuss with
WVDEP any additional safeguards on the continued use of on-site completion pits that
the agency may deem necessary or appropriate,

2o Arza of Review (§ £.71).

The requirement to identify potential conduits for unintended fracture propagation should
be clarified by specifically stating that wells within ihe vertical or herizontal distance
identified in this section are potential conduits. Additionally, the requirement to identify
existing active, plugged and abandoned wells should be limited to a review of public
records. As such, EQT proposes ihe foliowing revision:

J.11 Area of Review — The operator shall review the area surrounding the
proposed well pad so as to identify and evaluate potential conduits for
unintended fracture propagation, a report of which the operator shall
provide to the Office. All existing active, plugged and abandoned wells
that are dccumented ia records maintained by the Office within one
thousand two nundred feet (1,200°) of the surface location of the well that
is the subject of the new application and within one thousznd (1,000°) feet
vertically or horizontally of the lateral section of the wellbore shali be

potential conduits for eensidercd-for-tho-petentiakbef- unintended fracture

propagation.

3. Fracture Propagation (Section 9.4)

The requirement to monitor potential conduits and plug abandoned wells establishes an
‘mpossible condition because in most cases the permittee does not have the rigitt to enter
property where third party wells are located, does not have the right to install monitoring
equipment on third party wells, and does not have the right to plug abandoned wells that
are orphans of ihe state. 1In cases where a permittee identifies a potential conduit, the
permittee should notify the owner or operator of that weil of the pending drilling
activities and request that the owner/operator inform the permittee if any unsafe
conditions are observed. Unsafe conditions are pressures that could exceed the designed
pressure ratings of the equipment on the third party well. With regard to abandoned
wells, the Office has an abandoned well program which establishes authority to enter
property to plug abandoned wells and a funding mechanism to plug abandoned wells. As

such, the Office should plug any abandoned wells identified by the permittee as potential
RECEIVED
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conduits under the authority of the abandoned well nrogram. Moreover, the state has no
authority iimpose a well piuggiag obligation on new permiitees as a condition to obtaining
a well work permit. EQT proposes the following revisions to Section 9.4:

9.4  Fracture Propagation - - The permittee shall provide notice to all
known owners and/or operators of potential conduits. as determined by
Section 35.11, of the permittees’ planned completion activities prior to
commencement of completion activities.  Such notice shall include
information on_the timing and duration of the well completion activities
and the permittee’s contact information so that the that the owner and/or operator
can _contact Mnm if any unsafe condltmns 1S are nbserved in the
potential conduit.-Ber tiai-eer

Unsafe conditions are conditions where the wellhead pressure increases to

a point where the pressure could exceed the maximum design_pressure
rating of the wellhead equipment on the potential conduit.

94.a [f the permittee is notified of an unsafe condition, the permittee

shall suspend the completion activities and review if fracture

communications have occurred and caused the unsafe conditions and
a0 N1ave occurred and caused the unsafe conditions and

whether the unsafe conditions can be managed or prevented by modifying
the completion activities. Upon suspending the completion activities, the
permittee shall notify the oil and gas inspector. If the completion activities

caused the unsafe conditions, the permittee may resume completion
activities upon a demonstration that they can be managed to prevent a

reoccurrence of the unsafe conditions. The-permittee-shell-and-menitorany

94b The Office shall plug or replug. if necessary, permittee—shall

idm&“&ﬂd‘ﬂ*%-eﬁe?h%ﬁf—ﬂeeeﬁﬂﬂ— any existing abandoned wells
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that may serve as a potentiai conduit for unintended fracture propagation
during completion hydraulic-Facturing-activities.

94.c. The—pormi

T Lsae

A4, Serms [§ 5.5.2.37]

EQT generally supports the requirements that berms be installed at pads during drilling
and completion activities and, where employed, berms should be designed, installed and
maintained to manage fluids from flowing off the well pad and while allowing rainwater
and snowmelt to captured and release through a sump system. As such, it may not he
necessary to install berms ihe entire perimeter of the well pad. Additionally, it may not
be prudent to install berms where the access road enters the well pad because of access
and safety issues and the fact that the fluid handling activities are typically located on a
different part of the pad. Lastly, berms are removed once drilling and completion
acitviiies are completed and the site is reclaimed. Cnce reclaimed, the production pad has
tanics that are equipped with secondary containment. Therefore, the requirement should
not extend to production pads. As such, EQT proposes the following revisions to
Section 5.5.¢c.12:

5.5.c.12 Well pads shall be equipped with fully—enelosed-by berm
Structures to prevent offsite migration of fluids used during drilling and

completions activities. Berms shall be installed in areas of the pad where
offsite migration of such fluids is possible. If an earthen berm is

employed, the berm shali be a minimum of two feet (2) in height with a
two foot (2°) top. Minimum compaction requirements for raised earthen
berms shall be the same as those for embankment fills as set forth in
subdivision 5.5.c.9 above and have maximum side slopes of one and one-
half horizontal to one vertical (1.5:1). The berms can be removed when

the well pad is reclaimed. -The-area—where-the-aceess-road-meets—the-wall

_ RECEIVED
Office of Oij and Gas

4 JUL 2 72015

WV Department of
Enwronmenta! FProtection



5. "‘Nell Location and Target Sormation (§ 5.2.¢)

Limiting the deviation of the well bore path to less than fifty feet is impracticable and
unworkable. The well permitting process identifies the location of the top hole, the target
formation and the end of the well. The permit does not specify and exact corridor but
raither specifies these three points for the simple reason that deviations occur when
drilling long vertical and horizontal distances. Obviously, the nermittee’s goal is to drill
as efficiently as possible and limit deviations but sometimes geologic conditions dictate
otherwise. The key is to keep the borehole within the boundaries of the leases identified
in the permit and to Xeep the borehole in target formations. The permittee continuously
monitors the drilling by evaluating drill cuttings and through this analysis the permittee
can deiermine if the borehole deviates outside the target formation. If it does the
permittee will steer the drill back irto the target formation but this takes time and it is
unlikely that the drill can be steered back into the target zone within the fifiy foot
deviation standard. EQT recommends that the Office revise the strict deviation standard
to require the permittee to stay within the lease boundaries and require the permittee to
correct the path of ihe borehole as soon as reasonably possible if the borehole deviates
outside the target formation. As such, EQT proposes the following revisions to Section
6.2.c

6.2.c Physical Location of Well — Every well shall be drilled within ten
feet (10°) of the exact well location designated on the plat. At no point
shall the path of the drilled borehole deviate frem-tho-permittod-borehole

[

Gﬂbﬁeq'ﬂeﬂ{—mmmterseeﬁe&ef—ﬂm-femgﬁeﬁ.outside the boundaries of

the leases identified in the well work application. If the borehole deviates
outside the lease boundaries or outside of the target formation, as soon as

reasonably possible, the permittee shall correct the  path and return the
borehole into the lease boundaries and the target formation.

8. Formation Integrity Testing [§§ 9.2.d.10,9.2.e4, 9.2.£.2]

The proposed rule authorizes the Chief io require a formation integrity (FIT) test but does
not establish any criteria or conditions for this requirement. A FIT test is typically
conducted when the characteristics of the formation are unknown and it 1s unknown
whether the formation can withstand the hydrostatic pressure of the drilling fiuid. The
formation characteristics are unknown when drilling in a new area or a new target
formation. EQT recommends that the Office establish criteria for when a FIT test should
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be required. As such, EQT proposes the following revisions to Sections 02.d.10,9.2.e4,
9.2.£.2,

The Chief may require a FIT test if it is unknown whether the area of the
weilbore that is fifty feet (30°) below the shoe cannot withstand the

equivalent hydrostatic pressure of the heaviest expected mud weight in

that section of the well.

7. Plugging — Retrieving Casing and Completing a Seal (§ 19.6)

The proposed rule requires the permittee to make reasonable efforts to pull all recoverable
casing. In some cases this may not be possible so EQT requests that the office make
provisions to allow some portions of the casing to remain in the borehole. For instance,
on some of the older packer seal assemblies ran there was a 77x 4 15" packer ran in the
hole. In this case, EQT recommends that if the 7" x 4 %" packer cannot be pulled then the
permittee should be allowed to shoot the casing off above the packer and pull the pipe.

EQT greatly appreciates the opportunity to comment on the proposed rule and welcomes
the opportunity for further dialogue with the Office of Oil and Gas to ensure that the
proposed rules are both practicable and protective of the environment

Lorporate Director, Government
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Qffice of Oil and Ga George Monk and Molly Schaffnit
PR 199 Bronco Lane
JUL'2 4200 Poca, West Virginia 25159
WV Department Of_ o gmonk@citynet.net
Enviranmental Protectio

Comments 35CSR8 Rules Governing Horizontal
Well Development

We appreciate the work that creating the revisions to the rule required. We
are pleased to see new sections of the rule fulfilling requirements in §22-6A for
rules. Additions to the rule also include new regulations based on the agency’s
experience with events in the field. We have indicated our support for these
changes throughout our comments. What we really appreciate is evidence that
the agency is learning from experience and adapting its regulatory program in
order to better protect human health and the environment.

We'll be commenting on the rule as items appear in the rule except for the
first items of concern which are missing from the rule.

Gas Migrations

The code in §22-6 A-24(c)(2) requires rules to prevent gas migration and in
§22-6 A-24(e)(5) the rules “shall provide procedures” for “investigation of natural
gas mugration, including requirements that the operator promptly notify the
secretary and conduct an investigation of the incident.”?

The rule requires in 35CSR8-9.2.a that the operator conduct casing and
cementing so as to prevent gas migration but that does not satisfy the legislative
requirements and the rule needs to be revised. As citizens of West Virginia we
believe it is important that serious study of the causes of gas migration should be
undertaken and that results of incident investigations be made available to the
public on the Office of Oil and Gas” website.

! 35C5R8-9.4 Fracture Propagation obliquely covers one cause of gas migraticn. Another cause
would be improper casing and cementing where gas migration is affecting local drinking water
sources.
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Explosions and Fires

The code in §22-6A-24(c)(4) requires rules for prevention of blowouts,
explosions and fires due to loss of well control. What exists in 35CSR8-5.7.£.3 is a
requirement for reporting if an explosion or other incident has caused loss of life
Or serious injury.

Since no investigations by the Office have been published on their website
we have to go on sketchy news reports. Our understanding is that most
explosions and fires on well pads do not occur because of loss of control of a well
but instead because of emissions on the site during fracture fluid flowback.2

The legislature in §22-6A-22 wanted the DEP to create new rules to protect
human health and the environment if there were a need due to emissions.

We believe there is a pressing need for rules governing site activities during
tracture fluid flowback, especially rules for the management of explosive
emissions from the well that are produced along with the flowback and the
explosive emissions resulting from agitation or outgassing of the fluid.

We also believe that results of incident investigations by the Office must be
made available to the public on the Office’s website. This is espe@@%rﬁ

when these investigations can help modify or correct opermbar 1y
field prior to revisions of this rule. Cs i éthﬁlt;as

JUL 24 2015

35CSRS8-2 Definitions De
2.15 We approve of incorporating rules governing devegﬁmmﬁml ag}r%?%g]? f.
which are based on §22-6A-3a. | ai rrotection

35CSR8-5 Permits, Notice, Review

5.5.c.12 We heartily approve of the requirement for a berm surrounding the well
pad and for the access road entering the well pad crossing a mountable berm
structure.

5.11 We approve of an area review as being part of the permit application.

35CS5R8-9 Operational Criteria
9.1.a.4 The water well supply requirements in 35CSR8 are excellent.

? For example, for the 2013 fire on the Ruddy Alt pad (well 47-017-06102) see Office of Oil and
Gas orders 2013-52, 2013-61, and 2013-64.
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9.2 A copy of the casing and cementing program must be kept on the site
according to §22-6A-24(d)(3). This requirement needs to appear in 35CSR8-5 or
here in 35CSR8-9.2

9.2.d.1 This section requires freshwater casing be set at least 50 feet below the
deepest freshwater horizon. This does not conform to the API's own guidance of
100 feet.3

We believe that using the API guidance provides more cement between the
casing shoe and aquifer and creates a situation where it is more likely there will
be a good seal along at least part of the cemented annulus.

We are concerned that 35CSR8 has no mechanism for the protection of
Underground Sources of Drinking Water (USDW). There is no approved method
in 35CS5R8-5.1.b.2 for determining anticipated groundwater zones. If drillers’
reports from area wells are used to determine “fresh” water depths, waters
considered not fresh, or even salt by drillers, are not receiving protections
required by the Safe Drinking Water Act (SDWA) because subjective judgement
is being used instead of quantitative analysis required by the SDWA.

We understand that it is too late to incorporate protections for USDW in this
version of the rule but they are necessary in the next revision.

9.2.d.8 This section needs to be reworded to conform to §22-6A-24(f)(5):

There shall be no oil or gas production or pressure through the
freshwater casing or the casing annulus.

9.2.d.10 We approve of the Formation Integrity Test for surface casing here and
for coal protection casing in 35CSR8-9.2.¢.5. These tests should be mandatory in
order to conform to API's Hydraulic Fracturing Operations — Well Construction and
Integrity Guidelines.

There needs to be an additional section between 35CSR8-9.2.¢.3 and 9.2.¢.4 to
conform to §22-6 A-24(f)(5):

> AP, 2009, Hydraulic Fracturing Operations — Well Construction and Integrity Guidelines. API
Guidance Document HF-1. http:/ /www.shalegas.energy.gov/resources/ HFlpRECElVED
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There shall be no oil or gas production or pressure on the coal
protection casing annulus.

9.2.h Cementing Standards does not have all the minimum standards found in
§22-6A-24(g)(1): “All cement used in the well must . . . secure the casing to the
wellbore, isolate the wellbore from all fluids, contain all pressures during all
phases of drilling and operation of the well, . . ..” According to §22-6A-24(g)(2)
“cement used in conjunction with surface and coal protection casing must
provide zonal isolation in the casing annulus.”

A revision to the rule is required to incorporate these legislative
requirements.

9.2) Annual Inspection. The rule reads “During inspection, if the operator
detects evidence of more than de minimus leakage or other indications of casing
integrity failure, . . .” The law in §22-6A-24(f)(5) desires no pressure on the
freshwater or coal protection casing annuli. There may be de minimus pressures
for other casing annuli, but for the freshwater or coal protection casing annuli no
leakage is allowed. The rule needs to be revised in this section.

9.3 We are happy to see that closed loop drilling systems are deemed the only
appropriate systems for horizontal wells. We are pleased to see an end of waste
pits at these sites.

9.4 Fracture propagation requirements in this rule are excellent. Since incidents
of this sort are most often indicated by gas migrations investigations are required
by state code. We believe results of incident investigations should be available to
the public on the Office’s website.

35CSR8-11 Reports
11.1 Produced needs to be added before Water.

Reporting in 35CSR8-11 fulfills only part of the code in §22-6A. §22-6A-24(c)(5)
requires rules to accomplish the “appropriate disposition of brines and discharges
from the drilling or operation of horizontal well [our emphasis].” 35CSR8-9.1.b.3
and its subsections conforms to the requirements of §22-6A-8(g)(6)(C).4 But the

* The rule is for operator recordkeeping, not reporting, and lasts only for tH‘E@E]’W@ last
ter withdrawal. : .
e TR Office of Oil and Gas
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annual reporting in 35CSR8-11 is the logical place for operators to report
appropriate management of produced water. The operator in their permit
application on WW-9 provides information about the location of disposal but
that may change over the years. Properly designed, a produced water reporting
method would also provide a check for UIC IID WR-40 reporting in those

instances where the fluid is being injected underground.>

35CSR8-12 Reclamation; Notification; Production and Gathering Pipelines;
and Operating in Designated Mining Areas

12.4 We support the removal of onsite pits from the revised rule, but there is an
error in 35C5R8-12.4.g. The wording there should read: All impoundments pits
and alternative. .. etc.

35CSR8-17 Construction of Centralized Pits and Impoundments with Capacity
of Greater Than Five Thousand (5000) Barrels

We approve of most of the additions to the rule with these exceptions.

17.2.a.2 We question why perched groundwater zones should be exempt from
groundwater protection. Since the permit application does not require the report
of a hydrogeologist, the rule is allowing operators to make this determination on
their own, putting at risk all groundwater (perched or not) which must be
protected under law.

The rule should read: “. .. or in or within twenty inches (20”) of the seasonal

high of the groundwater table-exeeptperched-sroundwater zenes.”

17.2.g Groundwater and surface water monitoring is an excellent addition to the
centralized pits portion of the rule. We wish, however, that the constituents
monttored under 35CSR8-17.2.g.4 were not just those with unenforceable
secondary MCLs. Either include enforceable criteria such as barium and arsenic
or include wording in the rule stating which concentrations (acute or chronic)
under 47CSR2 are the maximum allowable.

17.8.b The additions to the security section are excellent.

> The WW-9 form is appropriate for vertical wells, Many of the items on the first page of the form
dealing with disposal of waste are inappropriate for wells covered in 35CSRS. REGEIVED
special form based on WW-9 be created for horizontal wells. Ofﬁce of Oil and Gas
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35CSR8-19 Plugging, Abandonment, and Reclamation

The plugging section in this rule is required by §22-6A-13 and we are happy to
see it present at last. It is based primarily on §22-6-23.

35CSR8-20 Plugging Methods

The plugging methods are adapted from §22-6-24. The classification of water as
nonporous in 35CSR8-20.3.a and an acceptable plugging material for the
horizontal segment of a well is an obvious mistake and needs to be corrected. We
believe cement should be the only acceptable material for plugging a horizontal
well’s lateral.

20.3.f There is a typo in the last line: ofthe should be of the .
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COMMENTS OF IOGA TO PROPOSED AMENDMENTS TO RULE
GOVERNING HORIZONTAL WELL DEVELOPMENT - 35 C.S.R. 8

These comments are filed on behalf of the Independent Oil and Gas Association of West
Virginia, Inc. (“IOGA”) on the proposed amendments to the Horizontal Well Development Rule
35 C.S.R. 8 (the “Proposed Amendments™). Formed in 1959, IOGA is a statewide nonprofit
trade association that represents companies engaged in the extraction and production of natural
gas and oil in West Virginia and the companies that support these extraction and production
activities. IOGA was formed to promote and protect a strong, competitive and capable
independent natural gas and oil producing industry in West Virginia, as well as the natural
environment of our state. IOGA has been in existence during times of boom and bust and its
members have a long history of driving innovation in exploration and development of West
Virginia’s oil and gas reserves. Our members also have a longstanding tradition of working with
WVDEP and its predecessor agencies to help regulators understand these innovations and how to
regulate new techniques in a manner that protects the environment while promoting the
economic development so crucial to West Virginia. It is in this spirit of innovation and
partnership that JOGA offers these comments.

On June 24, 2015, the West Virginia Department of Environmental Protection Office of
Oil and Gas (“DEP”) filed the Proposed Amendments with the West Virginia Secretary of State
along with a notice of public hearing on the Proposed Amendments to be held on July 23, 2015,
at 6:00 p.m. IOGA appreciates the opportunity to provide these comments on the Proposed
Amendments.

A. General Comments

1. The Importance of Appropriate Rules Governing Shale Wells Drilled Using
Horizontal Technology

As an initial matier, IOGA would like to emphasize that its members recognize the
critical importance of safe and effective exploration, drilling and operation of oil and gas wells,
including wells drilled using horizontal technology to develop the shale formations. IOGA
member companies have decades of experience in developing oil and gas resources in West
Virginia and have demonstrated that wells can be drilled in a safe and efficient manner that will
not adversely impact health and the environment, including our valuable water resources.

IOGA supports reasoned and focused regulation of permitting and operation of
shale drilling, fracturing and production activities, including the use of horizontal well
technology and in the comments, recommendations and requests for clarification that follow
offer the expertise and experience of our member companies in assessing the effectiveness of the
Proposed Amendments.



2. The proposed amendment to § 6.2.¢. prohibiting borehole deviation of more than 50
feet or outside the target formation should be deleted.

The proposed new sentence in § 6.2.c. is unnecessary and unreasonably restricts safe and
eflicient operations of oil and gas development. The precise path of a borehole is not part of the
permit requirements. Rather, only the top-hole and bottom-hole locations of a well are proposed
to be identified on a well plat pursuant to the Proposed Amendments. The full length of the
borehole between top-hole and bottom-hole is not intended to be a limitation of the precise
location of the borehole. Geologic and operating conditions vary from well to well and
deviations from the planned borehole necessarily occur, including deviations greater than 50 feet.
(See Appendix A for more detailed discussion of the technical problems with the proposed
change, including financial consequences.) In light of the statutory requirement that the permit
application contain the “approximate total depth . . . the actual or the approximate depth at which
the well to be drilled deviates from the vertical, the angle and direction of the nonvertical well
bore until the well reaches its total target depth or its actual final depth and the length and
direction of any actual or proposed horizontal lateral or well bore,” the DEP has provided no
reason or explanation for such a restrictive limitation given the approximations expressly
permitted in the statutory requirements. W. Va. Code § 22-6A-7(b)(5). Because the Well
Record Completion Form (Form WR-35) requires “an as-drilled plat, profile view, and deviation
report” be submitted as part of the report, the 50 foot deviation restriction should be climinated.
At minimum, the Proposed Amendments should be revised to simply require notification to the
Office of Oil and Gas upon the occurrence of deviations of more than 100 feet from the borehole
or deviations outside the target formation and identifying the corrective action taken to maintain
the borehole in the target formation, The proposed language is simply too inflexible in light of
the uncertainties involved in drilling a well of more than 10,000 feet in total length.

3. Section 9.3 “Closed-Loop Drilling Systems” should be deleted.

Imposing the exclusive use of closed-loop/pitless drilling is outside the scope of DEP’s
authority. The Natural Gas Horizontal Well Control Act, W. Va. Code § 22-6A-1 ef seq.
(“Horizontal Well Control Act”) anticipates and authorizes the use of pits for collection of waste
tluids and drill cuttings resulting from drilling and completion operations. The elimination of
waste pits as part of the well work permit is an arbitrary and capricious prohibition that conflicts
with the Horizontal Well Control Act. The Horizontal Well Development Rule must continue to
authorize the use of waste pits as part of the well work application upon reasonable terms and
conditions. The West Virginia Legislature expressly authorized the use of pits (defined as “a
man-made excavation or diked arca that contains or is intended to contain an accumulation of
process waste fluids, drill cuttings or any other liquid substance generated in the development of
a horizontal well and which could impact surface or groundwater.” W. Va. Code § 22-6A-
4(b)(10)) when it stated that “[t]his section does not apply to large pits or impoundments
authorized under a well work permit.” W. Va. Code § 22-6A-9(a). The elimination of pits for
the collection of waste fluids and drill cuttings requires legislative action to amend the
Horizontal Well Control Act. All pit deletion conforming changes contained in the Proposed
Amendments should be reversed as well. However, the DEP may encourage the use of “closed-
loop drilling systems” by way of guidance or other non-binding regulatory vehicle, but such a
requirement is inconsistent with the language of the Horizontal Well Control Act.
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4. The fracture propagation requirements are vague and unduly burdensome.

Section 5.11 requires the “operator” (rather than “permittee” as referenced in § 9.4) to
“review the area surrounding the proposed well pad so as to identify and evaluate potential
conduits for unintended fracture propagation, a report of which the operator shall provide to the
Office.” This requirement is vague and unduly burdensome because the language fails to
adequately inform the well work applicant of the extent or nature of information or facts to be
reviewed and evaluated. If “potential conduits” means “all existing, active, plugged and
abandoned wells” within the prescribed distances then the term “potential conduit” should be so
defined and limited.

The “area of review” includes active, plugged and abandoned wells within 1,200 feet of
the surface location of the well and within 1,000 feet of the lateral section of the wellbore for
consideration of the potential for unintended fracture propagation. Since most vertical wellbores
in horizontal wells are not “fractured” in the completion process, it is unnecessary to review an
area 1,200 feet west of the well location where the first fracture operation occurs 1,000 feet east
of the well location. The area of review should be based on a 1,000 foot radius determined from
the location of the fracture operations not the surface location of the well. IOGA suggests that
the area of review require identification of active, plugged and abandoned wells having a
wellbore that is within 1,000 feet of the Iateral wellbore located in the target formation, which is
where fracture operations will occur. For example, a plugged vertical well drilled to a depth of
2,500 fect should not be part of the area of review of a Marcellus well having a lateral wellbore
6,000 feet below the surface and 3,500 feet below the bottom of the plugged vertical well.

Moreover, fracture propagation requirements impose obligations beyond the control and
legal authority of the well work permittee. For example, § 9.4.a. requires a permittee to “identify
and monitor any producing wells within the area of review . . . that may serve as a conduit for
unintended fracture propagation during hydraulic fracturing activities” and § 9.4.b. requires that
the permitice “identify and plug or replug, if necessary, any existing abandoned wells that may
serve as a conduit for unintended fracture propagation during hydraulic fracturing activities.”
The requirements do not address under what authority the permittee could monitor third party
producing wells or plug or replug other third party wells in the area of review. Any fracture
propagation well monitoring or plugging responsibility should be expressly limited to such wells
as the permittee owns or has the right to operate and control. Otherwise, DEP should be
responsible for requiring the owner or operator of any wells located within the area of review to
monitor, or plug or replug such wells. The permittee simply lacks the legal authority to monitor
or plug wells for which it has no ownership or operating rights and the Proposed Amendments
should be so limited with regard to the permittee obligations.

An alternative approach is to require as part of the Well Site Safety Plan (§ 5.7) the
inclusion of an “unintended fracture propagation survey plan” based upon relevant factors and
consideration as determined by the applicant, which Well Site Safety Plan would be subject to
review by the Office of Qil and Gas.
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5. Groundwater supply well aquifer and hydrogeologic delineation and drawdown
testing requirements discriminate against oil and gas operators and are unduly
burdensome and costly

The Proposed Amendments to §§ 9.1.a.4. and 9.1.a.5. contain extensive and expensive
requirements that exceed the value of developing a water supply well, thereby effectively
prohibiting the use of water supply wells in the development of horizontal wells pursuant to the
Horizontal Well Control Act. These extensive requirements are limited to water supply wells
under the Horizontal Well Control Act which constitutes an unreasonable burden on the oil and
gas well operators. IOGA requests that the Proposed Amendments to §§ 9.1.a.4 and 9.1.a.5 be
deleted and incorporated into a legislative rule applicable to all water supply wells developed for
commercial use.

6. Wellpad berm and compaction requirements impose unnecessary and unreasonable
additional costs and operational burden to the applicant without any related
protection of water resources,

Section 5.5.¢.12 imposes a new requirement that the well pad be “tully enclosed by berm
structures,” subject to the same compaction requirements as embankment fills described in §
5.5.c.9., including a moisture range specified by an engineer.  The requirement to utilize a
professional engineer for compaction requirements and moisture range is unduly burdensome in
light of industry experience with erosion and sediment control in well work operations. Existing
regulations require oil and gas operators to comply with existing requirements for spill
containment and control that have proven adequate in protecting waters of the State. See, 35
CSR.1§§ 7 and 8, and 35 C.SR. 8 §§ 5.4, 9.1.a.3 and 18. This requirement results in
significant water management logistical issues and may cause wellpad integrity issues without
any demonstrated benefit to the environment. In addition, the mandated collection of
precipitation on a wellpad may create safety issues related to pooling of water and icy conditions
during winter periods.

7. Karst areas are not sufficiently mapped and designated.

Karst terrain or regions have not been sufficiently identified and mapped by the West
Virginia Geological and Economic Survey ("WVGES”) to form the basis of a geographic area to
apply extensive regulatory requirements. Karst is a subsurface geology that is not and will not
be adequately mapped by the WVGES in the near future. Instead of relying on verified data
regarding the actual location of subterranean karst voids or formations, DEP proposes to use a
broad brush to designate wide arcas of West Virginia as subject to extensive and costly
regulations. Indeed, the definition of karst region and karst terrain is simply too vague to be
reasonably applied. Thus, designating any area as “karst” is an arbitrary and capricious
limitation on the right to develop and produce oil and gas resources. In addition, imposing a
special requirement to provide notice of a well work permit application to special interest groups
such as the West Virginia Cave Conservancy and West Virginia Speleological Society for all
countics containing karst topography is an improper delegation of DEP’s regulatory
responsibility. Such groups have no property rights or interests in such applications, rather they
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can monitor well work permit applications through the DEP’s public records which is publicly
available.

8. A fiscal note regarding persons affected by the Proposed Amendments should be
developed and included as required by statute.

Finally, the fiscal note included with the Proposed Amendments fails to address the
economic impact of the Proposed Amendments on persons affected by the rules and regulations
as required by statute. W. Va. Code § 29A-3-5 by reference to § 29A-3-4(b) requires a proposed
rule to have “a fiscal note attached itemizing the cost of implementing the rules as they relate to
this state and to_persons affected by the rules.” (emphasis added). The DEP should evaluate
the economic impact imposed by the Proposed Amendments on “persons affected by the rules,”
including the regulated community. The failure to consider and evaluate the economic impact on
the regulated community can be expected to result in unreasonably costly regulatory
requirements compared to the perceived benefit to be created. TOGA urges DEP to perform the
statutorily required economic analysis and resubmit the Proposed Amendments with an
appropriate fiscal note. Appendix A provides a starting point for estimating the economic impact
to the regulated community of the Proposed Amendments. IOGA is not aware of any
communications or inquiries to its members regarding the technical or financial feasibility of the
Proposed Amendments.

B. Specific Comments

The following are comments to specific sections of the Proposed Amendments and are
intended as supplemental to the general comments offered above and not in derogation of the
general comments.

§ 2.15 — the term “Karst Terrain” is defined but not used elsewhere in the Rule. IOGA
requests that the specific geographic areas that are subject to the additional regulatory
requirements be designaied by county and tax districts within each county to allow well work
applicants to know what requirements are applicable to the application. If the WVGES maps
referenced in the definition have been developed, such maps are not readily available to the
public. The “karst” terminology contained in the Proposed Amendments is simply vaguely
defined and not workable in practice. In addition, the word “Geologic” should be “Geological”
in the name West Virginia Geological and Economic Survey.

§ 5.1.c.2 - makes a reference to “subdivision 19.1.c” but there are two subdivisions
designated as 19.1.c. The reference should be corrected based upon the proper subdivision labels
in § 19.1.

§ 3.1.1 - requires pre-application testing to be submitted with the well work permit
application. However, W. Va. Code § 22-6A-3a(b)(1) appears to permit pre-drilling testing
rather than pre-application testing. Applicants should be provided the flexibility to perform
testing after the issuance of a permit but prior to drilling the well.
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§ 5.3.e - requires notice to two special interest groups for well work applications in
counties containing karst regions. It is inappropriate to elevate these groups to special status in
the absence of a specific interest in the property impacted by the well work. In addition, any
notice should be limited to well work applications in a karst region and not expanded to the
entire county in which a karst region may be located. Finally, one organization is not registered
with the West Virginia Secretary of State and may not be a legal entity. A website having the
name “West Virginia Speleological Survey” states “WVASS is as unorganized an organization
as is possible to have and still get things done. WVASS is basically a voluntary association of
cavers and caving groups, each of which pursues its own interests. We have participants, but no
members. Initially there was no constitution, no dues, and few rules. There is cooperation
because we have a common desire: to gather and maintain information about West Virginia
caves and karst.” An organization that is not registered with the West Virginia Secretary of
State’s office and with no legal notice address should not receive special treatment for notices of
well work applications as it has no legal status.

§ 6.1.b - the reference to § 22-6A-5(a)(7) should probably be to § 22-6A-5(a)(6).

§ 6.2.k.2 - adds the term “public buildings™ to the list of surface features required to be
identified on a plat, but the term is not defined. The term is too general for reasonable
application in the context of a large area plat. Whether a building is publicly owned or not is not
always reasonably apparent from external appearances. The requirement should be limited to
readily identifiable buildings owned by state or local governmental entities and used for public

gatherings.
§ 9.1.a.5 - contains the word “or” which should be deleted.
§ 9.1.a.5.D.2 - should be corrected to insert the numeral “10” instead of “1.”

§ 9.1.c - requires baseline testing prior to commencement of any site construction work
on “water resources adjacent to the site.” The phrase “water resources adjacent to the site” is
vague and does not adequately inform the applicant of its regulatory obligation. The baseline
testing should be limited to water quality testing by at least one sample taken within 1,500 feet of
the well location.

§§ 9.2.d.10, 9.2.¢.4 and 9.2.f.2 - each authorize DEP to require formation integrity test for
well casing. The authorization contains no standards for determining whether or not a formation
mtegrity test should be required and how such requirement will be communicated to the person
responsible for performing such test. TOGA requests that objective standards be established for
when and under what circumstances a formation integrity test may be required. IOGA estimates
that each formation integrity test will cost from $5,000 to $8,300, so the decision to require such
tests should be based upon a sound factual basis.

§ 9.4 - the first sentence should be deleted because the specific requirements imposed on
the permittee are described in §§ 9.4.a, 9.4.b and 9.4.c. The phrase “all potential conduits” is
vague and overbroad and unnecessary in light of the more specific requirements described
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S 9.4.c — uses the word “communication” in the second sentence. IOGA suggests
insetting the phrase “with unintended conduits” following the word “communication” in the
second sentence to modify and clarify the word “communication.”

§ 11.1.a — requires reporting of “condensate” instead of “natural gas liquids” on Form
WR-39 “Report of Annual Production.” However, Form WR-39 is on the Office of Oil and Gas’
website as “Report of Monthly Production” which should be changed to conform to the name of
the form. Also, Form WR-39¢ appears to be an option for reporting monthly production as well.
In addition, in the fourth sentence because “natural gas liquids” is changed to “condensate” the
word “those” should be changed to “the amount.”

§ 11.1.b. — IOGA requests that the first sentence and the ending phrase of the second
sentence “and shall be acceptable ‘pipeline quality’” be deleted as an unnecessary qualification
on the condensatc measurement and quality. Condensate need not be measured according to
common carrier standards or be of pipeline quality at the production site since processing can
occur at a centralized collection location.

§ 11.1.d — is a new requirement regarding “produced water.” IOGA requests that the
words “of common carriers in the State of West Virginia” be deleted and replaced with “in the
industry.” Because produced water may be recycled and reused at the same location the
practices of common carriers should not be imposed on the operator and estimates of volume
should be acceptable. More importantly, the distinction between when flowback water ends and
produced water begins requires greater clarity. A bright line approach of declaring all water
produced after ninety (90) days following completion work on the well to be “produced water”
and measured accordingly is more appropriate.

§ 12.4.f — should be modified to permit beneficial use of fluids from the impoundment as
follows: “All material in the pit/freshwater impoundment, including the liner shall be
beneficially used or disposed of in an appropriate manner.” The disposition of the material will
not always be pursuant to a permit. Of course, IOGA opposes the elimination of “pits” as
explained at A.3 above.

§ 12.4.h — prohibits freshwater impoundments in “any area designated as a karst region.”
This prohibition is overbroad and an unreasonable restriction on oil and gas operations. The
requirement for pre-drilling testing may determine whether construction of a freshwater
impoundment is safe or not. Thus, the option of constructing a freshwater impoundment should
be retained for such conditions as may support such construction. As noted in A.7 above, the
definition of karst region is too vague to impose a complete ban on freshwater impoundments as
this proposed subdivision does.

§ 16 — changes “pits and impoundments” to “freshwater impoundments” which IOGA
urges remain unchanged. As noted in A.3 above, IOGA urges the retention of Dits as an option
for oil and gas operations consistent with the Horizontal Well Control Act. In the event that
section 16 is limited to freshwater impoundments the requirements should be modified for the
lower risk to waters from freshwater only impoundments compared to waste pits.
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§ 17.1.a — references “*centralized pit or impoundment’ . . . as that term is defined
above.” However neither term is defined in the Proposed Amendments. Because requirements
imposed by the Proposed Amendments differ between “centralized pits” and “centralized
impoundments” those terms should be clearly and separately defined.

§ 17.2.a.2 — the term “public water source” is not defined in the Proposed Amendments
and should be replaced with “public water system surface water intake.”

§ 17.9.b — the first sentence should be modified by deleting the words “During initial
filling operations” and inserting following the word “continuously” the words “during active
filling operations.”

§ 17.9.¢ — the words “or impoundment” should be deleted because the dual liner system
and pump related to a leak detection system is only required for centralized pits.

§ 19.1 — contains multiple subdivisions “b,” “¢c” and “d” and the designations should be
corrected to eliminate duplicate references to the same subdivision.

§ 19.1.c — (the second one) should be limited to “such logs as may be reasonably
necessary to the plugging of said well.”

§ 19.3 — references § 22-6A-19 which relates to civil and criminal penalties. The code
reference should be corrected to § 22-6-19.

§ 19.5 — references “section 18 below” but section 18 is above section 19 and does not
relate to variances.

§ 20.2.b —~ in the second sentence following the phrase “hearing date” insert the word
“aﬂd.”
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. Conclusion

Because the Proposed Amendments will have a very significant impact on the
development of the shale formations in West Virginia, we believe it is critical that DEP
immediately initiate an open dialog with operators and service companies with the goal of
modifying and developing regulations that are effective and practical, and do not unnecessarily
impede the development of the incredibly valuable resource for all West Virginians.

We appreciate the opportunity to provide these comments to DEP and are hopeful that
they will be given due consideration by DEP.

Respectfully Submitted,
INDEPENDENT OIL AND GAS ASSOCIATION
OF WEST VIRGINIA
July 27, 2015
- RECEIVED
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APPENDIX A

Supplemental Comments regarding proposed new sentence in § 6.2.c.

o Formation drifi & faulting

Upper borehole sections: Directional steering tools are not always used.
Hammer bits are used on air and deviation is monitored at short intervals. It
is not uncommon for the hole to deviate more than 50 ft by the time the
kickoff point is reached due to regional geology.

Curve and lateral: Formations are not mapped within 50 fi. of accuracy.
Formation dip cannot be accurately planned over a 7,000 ft. lateral since at
just 1° of inclination the formation could rise or drop ~120 fi. alone.

e Also, build rates are not always predictable due to irregularities in the
formation. This regularly causes deviation from the original plan,
which deviations vary from well to well.

While drilling the lateral, faults arec sometimes encountered which are
difficult to predict and can easily throw the borehole off plan by more than 50
ft

o Uncertainty and Anti-collision

The tools used to monitor wellbore deviation come with a reasonable amount
of uncertainty. That uncertainty builds upon itself the deeper the well is
drilled. By the time a 7,000 ft. TVD well is landed, it is not uncommon to
have a 20 or 30 ft. radius of uncertainty (40-60 fi. diameter).

On multi-well pads, due to tool error and elipse of uncertainty, wells often
must be steered away from each other to avoid collisions. On a ten well pad,
with 10 ft surface well spacing (90 ft. from first well to the last), if all wells
are required to be in a 50 fi. radius from their surface location, significant
anti-collision concerns would exist at the kickoff point. Nudging to avoid
collision requires changes to the well path based upon conditions encountered
during drilling.

o Financial Effects

A 50 foot deviation limitation would require additional tools to steer the top
hole section of the well at a cost of approximately $8,000/day. Since average
drilling time for a well is 10 days to drill the top hole, the Proposed
Amendment may require an additional drilling cost of $80,000.

e Steering wells to within a 50-foot degree of accuracy would
significantly slow down the drilling process resulting in another three
days to top hole drilling (~$14k/day without steering +$8k for
directional = $22k/day) ~$66,000 for the additional 3 days.

e Total estimated cost additions for just top hole: $146,000
Conventional motors for directional drilling would not be accurate enough to
maintain the margin of error. A change to rotary steerable equipment for
every well would cost approximately $10,000/day more than conventional
tools. For an 8 day curve and lateral using rotary steerable equipment would
add another $80,000 to the cost of drilling a well.
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Total well steering cost equipment use would add approximately
$226,000/well, with no appreciable benefit to the environment.
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1000 Nobie Energy Drive ﬁﬂbﬁe
Canonsburg, PA 15317 an E:,g ?

Tel: 724.820.3001
nobleenergyinc.com

July, 27, 2015

Department of Environmental Protection
Jason Harmon, Office of Qil & Gas

601 57" Street, SE

Charleston, WV 25034

Re: Proposed Amendments to 35 CSR, Series 8

Dear Mr. Harmon:

Noble Energy, Inc., (Noble) appreciates the opportunity to comment on the draft regulations for
horizontal well development, 35 Code of State Rules, Series 8 (Proposed Rule), promulgated by the
West Virginia Department of Environmental Protection (WVDEP). Noble Energy, Inc. (Noble) is a
leading independent energy company engaged in worldwide oil and gas exploration and production.
We operate primarily in the Appalachian Basin, Rocky Mountains, and deepwater Gulf of Mexico areas
in the United States, with key international operations offshore in Israel and West Africa. At Noble, we
are driven by our values and purpose — Energizing the World, Bettering People’s Lives®. We are proud
of the strong commitment to the protection of human health and the environment that we bring to
our activities, and we support regulatory programs that ensure that responsible exploration activities
and energy development can take place in states like West Virginia.

Noble supporis reasonable reguiations that provide clear rules and guidance addressing important
characteristics of oil and gas development, but are performance-based rather than prescriptive, leaving
room for efficiency and innovation. Noble is concerned, however, that the Proposed Rule puts forth, in
some cases, unnecessarily prescriptive requirements that will bring sighificant uncertainty to
operations and timetables, and increase costs without providing material benefit to the public. Noble
would request that the agency reconsider some provisions of this Proposed Rule to provide clear,
consistent direction, preserve the competitiveness of West Virginia for energy development, and
protect human health and the environment.

Specific concerns and suggestions discussed in this letter are intended to help improve the Proposed
Rule to better meet regulatory intentions to promaote industry safety, protect the environment, and
improve efficiencies. In addition to providing these comments below, Noble also indicates its support
of many of the positions of the Independent 0il and Gas Association of West Virginia, Inc. (“IOGA”) and
the West Virginia Oil & Gas Association (“WVONGA”) as expressed in comments filed with the WVDEP.

Foliowing are specific comments regarding the WVDEP’s Proposed Amendments to the Horizontal Weii
Development Rule, 35 CSR, Series 8: RECEIVED
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1. Section 5.1.i covers Karst region testing. Noble supports the following position of the 10GA
regarding this section:

“Karst terrain or regions have not been sufficiently identified and mapped by the West Virginia
Geological and Economic Survey (“WVGES”) to form the basis of a geographic area to apply
extensive regulatory requirements. Karst is a subsurface geology that is not and wili not be
adequately mapped by the WVGES in the near future. Instead of relying on verified data
regarding the actual location of subterranean karst voids or formations, DEP proposes to use a
broad brush to designate wide areas of West Virginia as subject to extensive and costly
regulations. Indeed, the definition of karst region and karst terrain is simply too vague to be
reasonably applied. Thus, designating any area as “karst” is an arbitrary and capricious
limitation on the right to develop and produce oil and gas resources. In addition, imposing a
special requirement to provide notice of a well work permit application to special interest
groups such as the West Virginia Cave Conservancy and West Virginia Speleological Society for
all counties containing karst topography is an improper delegation of DEP’s regulatory
responsibility. Such groups have no property rights or interests in such applications, rather they
can monitor well work permit applications through the DEP’s public records which is publicly
available.”

Noble also supports the following position of the WYONGA regarding this section:

“The Proposed Rule would require an operator in any defined karst region ‘to conduct testing at
the proposed drilling site in order to identify caves and other voids, faults and relevant features
in the strata as determined by the West Virginia Geological and Economic Survey. The operator
shall also conduct testing to identify surface features such as sinkholes.’ § 5.1.i. The operator
would be required to conduct this testing ‘prior to submitting its application,” and include the
results of the tests with its permit application. These timing requirements conflict with the
language of the Horizontai Weil Act, however, which requires operators to perform ‘predrilling
testing’—not pre-application testing—to identify relevant features within designated karst
areas. W. Va. Code § 22-6A-3A(b)(1). For consistency with the statute, therefore, WVONGA
encourages WVDEP to revise the Proposed Rule to require that this testing be performed (and
the results submitted) prior to the commencement of drilling, but authorize the well work
permit to be issued without this information. This would allow the operator to assume the
business risk of deferring the testing, if so inclined, while still ensuring that the analyses will be
completed prior to drilling.”

2. Section 5.5.¢.12 states that “[w]ell pads shall be fully enclosed by berm structures. If an
earthen berm is employed, the berm shall be a minimum of two feet in height with a two foot
top....and have maximum side slopes of one and one-haif horizontal to one vertical (1.5:1)....”

Nobie is concerned that the prescriptive nature of the berm requirements, including the berm
width and slope, inciuded in this Proposed Rule will increase the overall FEICEMERR) impact
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of the site due to a widening of the footprint. These berms can become difficult to construct as
proposed and they are often steepened and narrowed to help eliminate large fill slopes on the
pad and access road (e.g., 1:1 slope with 1 foot top width}. Moreover, the requirement appears
contrary to § 5.5.c.1 which calis for the cleared area be kept to the minimum necessary for
proper construction. Additionally, the provision precludes the use of an engineering equivalent
as an alternative to berm structures, such as jersey barriers which can also provide traffic flow
and release mitigation measures.

Operators are presently subject to extensive requirements for spill containment and control
under federal and state regulations. Therefore, the need for this provision in § 5.5.b.12 and its
benefit to the public and the environment remain unclear. Nobie is concerned these
requirements could unintentionally result in logistical issues with regard to water management
and potentially create well-pad integrity concerns by limiting the ability to have surface water
run off location. At a minimum, Noble believes the Proposed Rule could be greatly improved by
adding language to allow for equivalent measures which would provide operator’s fiexibility in
determining the design standards for the well pad berms. Noble suggests the following
language change:

“Iwlell pads shall be fully enclosed by berm structures or an engineering
equivalent certified by a professional engineer. If an earthen berm is
employed, the berm shall be constructed with sound engineering design
and be of proper height and slope to allow for appropriate
environmental protections.”

In addition, Noble supports the following position of the I0GA regarding this section:

“Existing regulations require oil and gas operators to comply with existing requirements for spill
containment and controi that have proven adequate in protecting waters of the State. See, 35
CSR.18§7and8, and 35 C.S.R. 8 §§5.4,9.1.a.3 and 18. This requirement results in significant
water management logistical issues and may cause well pad integrity issues without any
demonstrated benefit to the environment. In addition, the mandated collection of
precipitation on a well pad may create safety issues related to pooling of water and icy
conditions during winter periods.”

. Section 5.6.e states that “[s]ignage shall be posted at each water withdrawal site that provides
information regarding how to obtain the Water Management Plan, the withdrawal site
identification name, and the well pad name as set forth in the approved Water Management
Plan,.....”

Noble is concerned that without further clarification, this provision could be interpreted as
imposing new signage requirements retroactively to existing water withdrawal sites. To do so
would generate additional costs to operators without providing material benefit to the public or
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the environment. Existing sites would already have been constructed to adhere to current
requirements of 35 C.S.R. 8 which includes the development of water management plans and
signage at every withdrawal location. Changing existing signage would do nothing to increase
public safety or provide environmental benefit. Therefore, Noble requests that the Proposed
Rule be modified to specifically state that the new signage requirements shall apply only to
prospective sites and not to existing sites.

. Section 5.11 regarding fracture propagation requirements. Noble supports the following
position of the IOGA regarding this section:

“Section 5.11 requires the ‘operator’ (rather than ‘permittee’ as referenced in § 9.4) to ‘review
the area surrounding the proposed well pad so as to identify and evaluate potential conduits
for unintended fracture propagation, a report of which the operator shall provide to the Office.’
This requirement is vague and unduly burdensome because the language fails to adequately
inform the well work applicant of the extent or nature of information or facts to be reviewed
and evaluated. If ‘potential conduits’ means ‘all existing, active, plugged and abandoned wells’
within the prescribed distances then the term ‘potential conduit’ should be so defined and
limited.

The ‘area of review’ includes active, plugged and abandoned wells within 1,200 feet of the
surface location of the well and within 1,000 feet of the lateral section of the wellbore for
consideration of the potential for unintended fracture propagation. Since most vertical
wellbores in horizontal wells are not ‘fractured’ in the completion process, it is unnecessary to
review an area 1,200 feet west of the well location where the first fracture operation occurs
1,000 feet east of the well location. The area of review should be based on a 1,000 foot radius
determined from the location of the fracture operations not the surface location of the well.
IOGA suggests that the area of review require identification of active, plugged and abandoned
weils having a welibore that is within 1,000 feet of the lateral wellbore located in the target
formation, which is where fracture operations will occur. For example, a plugged vertical well
drilled to a depth of 2,500 feet should not be part of the area of review of a Marcellus well
having a lateral wellbore 6,000 feet below the surface and 3,500 feet below the bottom of the
plugged vertical well.

Moreover, fracture propagation requirements impose obligations beyond the control and iegal
authority of the well work permittee. For example, § 9.4.a. requires a permittee to ‘identify
and monitor any producing wells within the area of review . . . that may serve as a conduit for
unintended fracture propagation during hydraulic fracturing activities’ and § 9.4.b. requires that
the permittee ‘identify and plug or replug, if necessary, any existing abandoned wells that may
serve as a conduit for unintended fracture propagation during hydraulic fracturing activities.’
The requirements do not address under what authority the permittee could monitor third party
producing wells or plug or replug other third party wells in the area of review. Any fracture
propagation well monitoring or plugging responsibility should be expresslyﬂlgi&t_:__llte%h wells
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as the permittee owns or has the right to operate and control. Otherwise, DEP should be
responsible for requiring the owner or operator of any wells located within the area of review
to monitor, or plug or replug such wells. The permittee simply lacks the legal authority to
monitor or plug wells for which it has no ownership or operating rights and the Proposed
Amendments should be so limited with regard to the permittee obligations.”

. Section 6.2.¢, prohibiting borehole deviation of more than 50 feet or outside the target

formation. Noble supports the following position of the IOGA regarding this section:

“The proposed new sentence in § 6.2.c. is unnecessary and unreasonably restricts safe and
efficient operations of oil and gas development. The precise path of a borehole is not part of
the permit requirements. Rather, only the top-hole and bottom-hole locations of a well are
proposed to be identified on a well plat pursuant to the Proposed Amendments. The full length
of the borehole between top-hole and bottom-hole is not intended to be a limitation of the
precise location of the borehole. Geologic and operating conditions vary from well to well and
deviations from the planned borehole necessarily occur, including deviations greater than 50
feet. (See Appendix A for more detailed discussion of the technical probiems with the
proposed change, including financial consequences.) In light of the statutory requirement that
the permit contain the ‘approximate total depth . .. the actual or the approximate depth at
which the well to be drilled deviates from the vertical, the angle and direction of the non-
vertical well bore until the well reaches its total target depth or its actual final depth and the
length and direction of any actual or proposed horizontal lateral or well bore,” the DEP has
provided no reason or explanation for such a restrictive limitation in light of the approximations
expressly permitted in the statutory reguirements. W. Va. Code § 22-6A-7(b)(5). Because the
Well Record Completion Form {Form WR-35) requires ‘an as-drilled plat, profile view, and
deviation report’ be submitted as part of the report, the 50 foot deviation restriction should be
eliminated. At minimum, the Proposed Amendments should be revised to simply require
notification to the Office of Oil and Gas upon the occurrence of deviations of more than 100
feet from the borehole or deviations outside the target formation and identifying the corrective
action taken to maintain the borehole in the target formation. The proposed language is simply
too inflexible in light of the uncertainties involved in drilling a well of more than 10,000 feet in

total length.”
As a result of these concerns, Noble supports IOGA’s assertion that the provision be deleted.

. Section 6.2.k.6 requires that cemeteries be shown on the plat. Noble is concerned that the
provision lacks the clarity required for regulation. Nobie requests that the WVDEP provide
clarification on determining the dimensions of a cemetery and how it is to be shown on the plat
for the purposes of this rule.

In addition, Noble supports the following position of the IOGA regarding Section 6.2.k.2:
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“§ 6.2.k.2 - adds the term ‘public buildings’ to the list of surface features required to be
identified on a plat, but the term is not defined. The term is too general for reasonable
application in the context of a large area plat. Whether a building is publicly owned or not is
not always reasonably apparent from external appearances. The requirement should be limited
to readily identifiable buildings owned by state or local governmental entities and used for
public gatherings.”

. Sections 9.1.a.4 through 9.1.a.5 of the Proposed Rule dealing with water quality and quantity.
Noble supports the following position of the I0GA regarding Sections 9.1.a.4 and 9.1.a.5:

“The Proposed Amendments to § 9.1.a.4. and § 9.1.3.5. contain extensive and expensive
requirements that exceed the value of developing a water supply well, thereby effectively
prohibiting the use of water supply weils in the development of horizontal wells pursuant to the
Horizontal Well Control Act. These extensive requirements are limited to water supply wells
under the Horizontal Well Control Act which constitutes an unreasonable burden on the oil and
gas well operators. I10GA requests that the Proposed Amendments to §9.1.a.4and §9.1.a.5 be
deleted and incorporated into a legislative rule applicable to all water supply wells developed
for commercial use.”

Section 9.1.b.2 covers signage requirements for water withdrawal and use of erosion and
sediment controls. Noble believes that requiring signage within 24 hours of notification is
excessive and suggests revising the Proposed Rule to state that signage must be installed prior
to active water withdrawal. This change would still ensure that necessary information is
provided to the public prior to withdrawal without creating undue burden on operators. |n
addition, Nobie requests that the Proposed Rule be clarified to identify the circumstances in
which erosion and sediment controls are required and whether they are required for temporary
withdrawals where no earth disturbance took place or at sites where earth disturbance involves
less than 3 acres.

. Section 9.1.c covers baseiine water testing. Noble supports the following position of the
WVONGA regarding this section:

“The Proposed Rule would require the operator ‘to conduct baseline water testing prior to
commencement of any site construction or well work in any karst region. Testing shall be
conducted on the water resources adjacent to the site and in accordance with the
requirements of subsection 15.3 of this rule.’ § 9.1.c. Itis unclear as to whether this
requirement is intended to encompass both groundwater and surface water, as well as how
‘adjacent’ is to be interpreted.”
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10. Section 9.2.d.1 covers freshwater casing standards. Noble supports this revision to the

11.

12.

Proposed Rule and appreciates the WVDEP making this modification to address operator
concerns regarding unstable wellbore conditions.

Sections 9.2.d.10, 9.2.e.5, and 9.2.f.2 all deal with FIT test requirement and subsequent
installation and cementing of the coal protection casing and state that a FIT test may be
required by the Chief. Noble is concerned that these provisions lack the clarity needed for
regulation. Therefore, Noble shares the concern expressed by WVONGA regarding these
sections:

“Sections 9.2.d.10, 9.2.e.4 and 9.2.f.2 of the Proposed Rule authorize the Office of Oil and Gas
to require a formation integrity test to establish cement and formation integrity. These
sections provide no details, however, on how the agency will notify the operator that such a
test is required, or establish any applicable limitations on the timeframe within which such a
notification may be given.”

Noble requests that the WVDEP clarify when and how an operator will be notified by the
department if a FIT test is required.

Section 9.4, Fracture Propagation, states that “[t]he permittee shall monitor all potential

conduits...;”

Noble is concerned that in this provision the term “monitor” is not defined and could therefore
be interpreted inconsistently. Later in §§ 9.4a, 9.4b and 9.4c., the Proposed Rule does provide
some tailored requirements for monitoring but it falls short of specifically identifying them as
the means to meet the broader mandate to monitor. Noble strongly recommends that
regulation be internally consistent in order to avoid unintended consequences and
counterproductive results. For this reason, Noble recommends that the agency modify the
Proposed Rule to provide clarity and consistency with these subsections. As such, Noble
suggests revising the Proposed Rule to state the following:

“[t]he permittee shall identify and/or monitor, per subsections 9.4a, 9.4b
and 9.4c¢, all potential conduits for unintended fracture propagation...”

a. Section 9.4.a states that “[t]he permittee shall identify and monitor any producing wells
within the area of review established in subsection 5.11 above that may serve as a
conduit for unintended fracture propagation during hydraulic fracturing activities. Any
observed pressure changes shall be reviewed to determine if fracture communication of
a detrimental nature has occurred into these offset welis. If the review indicates such
communicating has occurred, the permittee shall terminate the fracturing operations
and relieve the associated pressure. Upon fracture termination, the operator shall
contact the oil and gas inspector immediately.”
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Noble requests that the department clarify the conditions that will be considered
“detrimental” to a given well. At what measurementis a potential fracture
communication considered detrimental in nature? Because the Proposed Rule requires
certain actions set in motion upon determination that potential fracture communication
has been “detrimental in nature,” Noble requests clarity on this definition. In addition,
Noble requests clarification regarding the process to be followed if a communication
occurs. Assuming subsequent courses of action will vary depending on given situations,
Noble would argue that terminating fracture operations should not be a uniform next
step to be taken after a communication occurs. For instance, in the case of the same
operator experiencing horizontal well to horizontal well communication, based on the
surface facility capabilities of the communicated offset horizontal well, it may be a
reasonable course of action to continue monitoring pressures/production and continue
to stimulate the active well. This would allow clean up from communication to occur
after fracturing is complete without generating any safety concern. As such, Nobie
recommends that the department revise the Proposed Rule to state:

“[iif the review indicates such communication has occurred, the
operator shali contact the oil and gas inspector immediately.”

Lastly, Noble requests that the department clarify its expectations for observation of
wells that are not within a company’s operating authority and the procedure to be
followed if a third party does not allow it to monitor. Noble suggests that WVDEP
define a process regarding this situation for when it occurs.

b. Section 9.4.b states that “[t]he permittee shall identify and plug or replug, if necessary,
any existing abandoned wells that may serve as a conduit for unintended fracture
propagation during hydraulic fracturing activities.”

Noble is concerned that this section does not account for those situations where an
Operator is denied access to private property that may contain an abandoned well or
where an operator may lack the authority to execute the proposed action. The
permittee lacks the legal authority to monitor or plug wells for which it has ho
ownership or operating rights. For wells located within the area of review, the WVDEP
should be enforcing the responsibility of the third party owner/operator. Noble believes
It would be inappropriate for the agency to impose those obligations beyond the legal
authority of a p'ermittee to comply. Noble recommends the department modify the
language to limit fracture propagation well monitoring or plugging responsibility to such
wells as the permittee owns or has the right to operate and control and provide. In
addition, Noble supports I0GA’s suggestion that “An alternative approach is to require
as part of the Well Site Safety Plan (§ 5.7) the inclusion of an “unintended fracture
propagation survey plan” based upon relevant factors and consideration as determined
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by the applicant, which Well Site Safety Plan would be subject to review by the Office of
Oil and Gas.”

C. Section 9.4.c states that “[t]he permittee shall monitor all associated fracturing
treatment pressures throughout the entirety of the hydraulic fracturing operation. If
data monitoring indicates that communication has occurred, the permittee shall
terminate the fracturing operations and relieve the associated pressure. Upon fracture
termination the operator shall contact the oil and gas inspector immediately.”

Noble agrees with the proposed concept but requests clarification regarding which well
is to be monitored. Noble suggests that the proposal be revised to state:

“[t]he permittee shall monitor all associated fracturing
treatment pressures on the stimulated lateral...”

Noble also requests clarification regarding the process for relieving pressure inasmuch
as the pathways to the shallow wells are likely only open while pumping. Finally, Noble
supports the following position of the WVONGA regarding this section as modified per
Noble’s previous suggestion:

“The Proposed Rule would require the cessation of fracturing operations in the event of
communication with an off-set well, § 9.4.c, but provides no procedure for restarting
operations following the resolution of the issue. Accordingly, WVONGA proposes
adding the following as new Section 9.4.d: ‘No later than ten days following a showing
by the permittee that it has reestablished control of the permitted well and that the
well is no longer in communication with any unintended conduit(s), WVDEP shall
authorize the re-starting of drilling activities.”

13. Sections 11.1.b and 11.1.d cover standard practices of common carriers and measurement of
produced water. Noble supports the following position of the WVONGA regarding these
sections:

“The Proposed Rule would require the volume of oil and condensate (§ 11.1.b} and produced
water (§ 11.1.d) to be ‘determined through the standard practices of common carriers in the
State of West Virginia.” This requirement is stated as an absolute. If facility has a means of
measuring the volume of oil, condensate or produced water produced on-site, it is unclear why
that method should not also be acceptable for purposes of reporting.”

“Measurement of Produced Water (§ 11.1i.dj. Whiie WVONGA does not object to excluding
flowback water from reporting under this section, because the distinction between produced
water and flowback water can be subject to varying interpretation, WWONGA requests that the
agency provide some clarification regarding how it will interpret ‘flowback water’ for urposes
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of this section. One option would be to state that flowback water encompasses all water
recovered as part of well completion activities.”

In addition, Noble supports the position of the I0GA regarding § 11.1.b that “the first sentence
and the ending phrase of the second sentence ‘and shall be acceptable ‘pipeline quality” be
deleted as an unnecessary qualification on the condensate measurement and quality.
Condensate need not be measured according to common carrier standards or be of pipeline
quality at the production site since processing can occur at a centralized collection location.”

Section 12.4.d covers freshwater impoundment lining, and would delete “pits” from this
section of the Proposed Rule. Noble supports the general position of the I0GA regarding this
section:

”12.4.d ~ should be modified to permit beneficial use of fluids from the impoundment as
follows: ‘All material in the pit/freshwater impoundment, including the liner shall be
beneficially used or disposed of in an appropriate manner. The disposition of the material will
not always be pursuant to a permit.

Section 12.4.h prohibits freshwater impoundments in “any area designated as a karst region.”
Noble is concerned that this prohibition is overly broad and will establish an undue restriction
on oil and gas operations. The requirement for pre-drilling testing determines whether
construction of a freshwater impoundment is safe or not. Thus, the option of constructing a
freshwater impoundment should be retained for such conditions as are determined by pre-
drilling testing to as able to support such construction. Similarly, as noted in our earlier
Comment No. 1 above, Noble believes the definition of karst region is too vague. Thus to
impose a broad ban on freshwater impoundments based on a vague definition, as this
proposed subdivision does, can create an unjustified restriction on oil and gas operations.
Noble recommends that the department modify the Proposed Rule to indicate that a geologic
study be conducted in any karst region to determine whether the area is suitable for a
freshwater impoundment without prohibiting the use of these impoundments in all cases.

Section 15.1.e states that, “[i[n accordance with W. Va. Code § 22-6A-8(g)(5)(D), owners of

drinking water wells located within one thousand five hundred (1,500) feet of a water supply
well used to support activities permitted under this article may request well flow and quality
testing.”

Noble believes that the requirement to provide flow testing upon request is excessive, could be
costly for sites where there are a lot of residents within 1,500 feet, and provides little value to
the residential owner of the well. Noble suggests that this requirement be removed or revised
to state that flow testing will be required for a well within 1,500 feet upon request of the
department. Noble believes that having WVDEP involvement will minimize homeowners
requesting flow testing simply because it is available.
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17. Section 17.2.a.2 states that “[c]entralized pits and impoundments may not be constructed with

18.

19.

the one hundred year floodplain of water of the state; in or within 100 feet of a wetland as
measured horizontally from the limit of disturbance;...within 500 feet of a perennial stream as
measure horizontally from the limit of disturbance...”

Noble requests a revision to clarify that the setback requirements, e.g., 100 feet for a wetland
and 500 feet from a perennial stream, are to be from the impoundment/pit itself (i.e., the
impoundment bank) and not the limit of disturbance (“LOD”). Access roads and other features
associated with the centralized pit are often are included within the LOD and are often located
in close proximity to wetlands and perennial streams. With proper E&S controls, these site
features can be implemented with appropriate environmental protections within the
regulations currently in place which provide setbacks from top of centralized pit berm, not LOD.
In addition, Noble recommends that the WVDEP include language to allow for a waiver process
to deviate from the 100 foot setback for wetlands and 500 feet from a perennial stream if the
operator is able to demonstrate that additional measures to be set in place will be protective of
the wetlands or streams.

Section 17.2.f.2 deals with leak detection system requirements for centralized pits and

Impoundments. It states that “[e]ach centralized pit shall have its own sumps. The design of
each sump and removal system shall provide a method for measuring and recording the volume
of liquids present in the sump and the volume of liquids removed.”

Noble is concerned that the volume of liquids present in the sump may be difficult to accurateiy
measure, do not provide any assurance of the integrity of the pit, and suggests that monitoring
the volume of liquids removed should provide adequate pit integrity information. Therefore,
Noble recommends the language be modified as follows: |

“le]ach centralized pit shall have its own sumps. The design of each
sump and removal system shall provide a method for monitoring the

volume of liquids removed.”

Section 17.2.h states that “[a] centralized pit or impoundment shall be designed, constructed,

maintained, and operated to prevent overtopping resulting from normal or abnormal
operations; overfilling; wind; rainfall run-on; malfunctions of level controllers, alarms, and other
equipment; and human error and have at a minimum two feet of freeboard maintained at all
times. To verify the two feet of freeboard the elevation of two feet below the crest of the
centralized pit or impoundment shall be permanently marked on the liner.”

Noble suggests revising the phrase “overfilling, wind, rainfall, run-on, malfunctions of level
controllers, alarms, and other equipment, and human error” from this section because it is not
possible to design, maintain and operate a pit/impoundment against all of these potential
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concerns. Design can minimize the potential for this, but cannot totally remove the potential
making it impossible for an operator to fully comply. Noble suggests that the rule be modified
to state the following:

“[a] centralized pit or impoundment shall be designed and constructed
to minimize the potential for overfilling; wind; rainfall run-on;
malfunctions of level controllers, alarms, and other equipment; [a]
centralized pit or impoundment shall be maintained and operated to
prevent overtopping resulting from normal or abnormal operations and
have at a minimum two feet of freeboard maintained at all times.”

20. Section 17.5.b states “[u]pon completion of construction of a centralized pit or impoundment,
the operator shall submit to the Chief certification from a WV registered professional engineer
that the centralized pit or impoundment was constructed in accordance with the approved
plan. Once this certification and an as-built plan have been received by the Chief the
centralized pit or impoundment may be filled. This final certification shall be maintained by the
operator for a minimum of five years after the reclamation of the structure and site..”

Noble requests that the department clarify what phase of reciamation is involved for the
purpose of the requirement to maintain final certification. In an effort to minimize and mitigate
Impacts to surrounding areas, operators often employ partial reclamation of areas that are not
needed after construction is complete. However, it is unclear whether the WVDEP intends such
partial reclamation to trigger this requirement in § 17.5.b. Similarly, § 17.3.e describes two
phases, "post-construction" and "post-use," which Noble would also request that the
department clarify for the purpose of requirements under this Proposed Rule.

21. Section 17.8.b states regarding security that “[a]ll centralized pits and impoundments shall be
enclosed by adequate fencing to secure the site from access by the public and wildlife. A six
foot minimum height perimeter fence that is suitable to limit unauthorized entry to the site
shall be installed prior to placing any fluid in the centralized pit or impoundment. At least one
strand of barbed wire shall be installed at the top of the perimeter security fence to discourage
unauthorized entry. This security fence shall be maintained for the life of the centralized pit or
impoundment. Orange construction barrier fence and barbed wire only fence shall not be
considered adequate for limiting unauthorized access. A lifeline throw ring safety device
attached to a rope shall be kept available at all time in case someone accidentally falls into the
pit or impoundment. The safety device shall be attached in a readily available location adjacent
to the centralized pit or impoundment.”

Noble requests that WVDEF clarify that these requirements are to apply for oniy new
impoundments installed after the effective date of the rule and that it is not necessary for
operators to retrofit existing pits/impoundments with different fencing. Additionally, Noble is
concerned that this this regulation is unnecessarily prescriptive because it does not allow for a

RECEIVED
Office of Qil and 3as

JUL 2 7 2013

Page 12

WV Department of
Environmental Protection



22.

23.

July 27, 2015

safety equivalent. As previously stated, Noble believes strongly in performance-based
regulation that allows for operators to innovate and realize efficiencies provided they can meet
certain performance standards. For example, Noble believes its current application of fencing
and bird netting completely enclosing the impoundment from all sides and the top that provide
as equivalent a safety measure as a 6 feet high fence with barbed wire and with added benefit
to avian species. For this reason, Noble would recommend the agency add language to specify
that "equivalent fencing measures could be utilized upon approval by the Department.”

section 17.9.f requires that “[p]ipeline transporting any wastewaters (e.g. drilling or hydraulic
fracturing fluids) to or from the pit shall have pressure monitored at the pump. The discharge
end of the pipeline shall be visibly inspected to ensure that flow does not decrease or change in
a manner that could indicate that leakage is occurring in the pipeline. Personnel at both the
intake and discharge end of the pipeline shall maintain constant communication during
flowback or pumping operations when filling a centralized pit. In the event of a leak or
suspected leak, the operator shall cease operation of the pipeline until leaks are found and
corrected.”

Noble requests a revision to clarify that it is not necessary for personnel to be present during
pumping. Most systems can be automated and protections such as high level alarms at pits and
impoundments are in place. Automation can be installed to monitor flow and pressure at both
ends of the pipeline. Noble therefore suggests revising the Proposed Rule to state that
precautions much be implemented during pumping operations to monitor and alert in the
event of an overflow, leak or suspected leak.

Fiscal Note: Noble supports the following position of the WWONGA regarding the Fiscal Note
provided with the Proposed Rule:

“The Fiscal Note included with the Proposed Ruie fails to address the economic impact of the
agency’s proposal on persons affected by the rules and regulations as required by the West
Virginia Administrative Procedures Act (the “WVAPA”), Specifically, the WVAPA requires a
proposed legislative rule to “have a fiscal note attached itemizing the cost of implementing the
rules as they relate to this state and to persons affected by the rules.” W. Va. Code §§ 29A-3-
4{b) and 29A-3-5 (emphasis supplied). The Fiscal Note accompanying the Proposed Rule
contains no evaluation of its impacts to those “persons affected by the rules,” including the
regulated community. Accordingly, WVDEP should undertake a reasoned evaluation of the
economic impact imposed by the Proposed Rule as required by the WVAPA and resubmit the
Proposed Rule together with this analysis.

In conclusion, Noble believes that an effective reguiatory program for West Virginia oil and gas
operations needs to thoughtfully address certain characteristics of development, including the
economics of shale exploration and development and the importance of preserving competitiveness in
the state of West Virginia in addition to promoting safety and protecting the environment. The large
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capital costs and expansive scale of planning, drilling and development activities involved in shale
development require a regulatory regime that is efficient, consistent and timely while maintaining safe
and environmentally responsible operations. Additionally, a program that aims to spur continuous
improvement of the industry must incorporate processes that are flexible and performance-based,
thus allowing for the frequent use of new technologies and practices. As explained above, Noble is
concerned that many of the proposed regulations challenge these fundamental ideals, and their
adoption could have unintended consequences that do not serve the public interest, hinder progress
and reduce the competitiveness of the West Virginia as a development market. This is a critical
deficiency given the acknowledged importance of energy production to the state.

Noble’s suggestions above are intended to help improve the proposed regulations to better meet
regulatory intentions to promote industry safety, protect the environment, and improve efficiencies.
Noble appreciates the opportunity to participate in the process looks forward to working with the
WVDEP to finalize rules that are both protective of the environment and encourage economic growth
in the state of West Virginia.

Sincerely,

—

Kimberly A. Walker

Environmental & Regulatory Supervisor
Marcellus Business Unit

Noble Energy, Inc.
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601 57" Street, SE
Charleston, WV 25304-2345

RE: Proposed Horizontal Well Rules

Thank you for the opportunity to comment on the proposed horizontal well rule 35CSRS. Please find the
comments below.

Section 6.2.c that [imits wellbore deviation to no more than 50’ of what was permitted is impractical and
at times impossible to comply with. Formations may be shallower than anticipated, unknown minor
faulting and regional dip will often times cause a change in wellbore location in excess of 50’ from the
permitted location. Not being able to adjust to formation conditions may render many wells
uneconomical. The Marcellus can be 125’ thick or greater. In addition, not being able to adjust the
wellbore when drilling a three dimensional curve adds more risk, more time and cost. If the intent is to
limit deviation to no more than 50 feet in the X Y plane to ensure that the well is drilled within lease or
unit boundaries then the language needs to be revised to more clearly define when more than a fifty
foot deviation is allowed.

Section 9.3.a. requires that all horizontal wells be drilled utilizing closed loop drilling. The horizontal
well act anticipates and authorizes the use of pits for collection of waste fluids and cuttings. Although
most horizontal drilling operations utilize ciosed loop there should not be a total prohibition regarding
using other methods that may require a reserve pit. Top hole rigs (drilling the vertical section of the well
bore) may not be equipped to drill closed loop, there may be times when safety dictates that
conventional drilling be utilized, etc., theréfore the proposed rule should authorize the use of waste pits
as part of the well work permit upon reasonable terms and conditions.

Section 5.11, 9.4.a. and 9.4.b regarding unintended fracture propagation impose obligations beyond the
control of the well work permittee. The requirements do not address under what authority the
permittee could monitor non-operated producing wells or plug or re-plug other wells in the area of
review. Any fracture propagation analysis should be geographically related to the proposed hydraulic
fracturing locations and be limited to actions within the legal authority of the permittee. In addition
there is concern that the rule would force the operator to shut in producing wells due to the 1200 foot
requirement. There is really no need to shut-in wells with laterals on the same pad that are drilled in
the opposite direction.

Section 9.1.a.4 — 5. Groundwater supply well aquifer and hydrogeological delineation and drawdown
testing requirements, along with minimum of one groundwater monitoring station, most likely renders
use of groundwater well supply sources uneconomic and, thus, useless.

Section 5.5.c.12. Well pad berm and compaction requirements Impose unnecessary and unreasonabile
additional costs and operational burden to the well work without related protection of water
resources. The requirement to utilize a professional engineer for compaction requirements and

707 Virginia Street East - Suite 1200 - Charleston, WV 25301



moisture range is unduly burdensome in light of Industry experience with erosion and sediment control
in well work operations. However, | do feel the requirement for the berm is warranted.

5.5.¢.9 states that a one point proctor has to be used. Even though we are currently complying with this
requirement through permit conditions | would submit the following. In ASTM D-698 1.2 it states
“These test methods apply only to soils (materials) that have 30 % or less by mass of particles retained
on the */,-in. (19.0-mm) sieve and have not been previously compacted in the laboratory; that is, do not
reuse compacted soil.” When we place rock lifts which are allowed by section 5.5.c.8, you will not be
able to perform a one point proctor. First, most of the time you bend the driving rod to open the hole
for the nuclear gauge. Secondly you will be above the % allowance listed above in ASTM D-698 1.2. The
department of highways allows you to proof roll all lifts when you have more than 30% % material. Our
suggestion is to allow for this alternate method when warranted and specifically approved by the Chief.

Thank you again for the opportunity to comment.

Sincerely,

s

Vice President, Regulatory Affairs
Email: bloflin@nne-lic.com
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West Virginia Surface Owners’ Rights Organization
1500 Dixie Street, Charleston, WV 25311
(304) 346-5891 - FAX: (304) 346-8981
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July 27, 2015

Jason Harmon, Office of Oil and Gas
Department of Environmental Protection
601 57th Street S.E.

Charleston, WV 25304

Comments on §35CSR8 Proposed Rules Governing Horizontal Well Development

(Submitted via Email to Henry.J.Harmon@wv.gov)

Dear Mr. Harmon,

Please accept the following comments on the Office of Oil and Gas’s (OOG) proposed changes to the
rules governing horizontal well development. The West Virginia Surface Owners’ Rights Organization (WV-
SORO) submits these comments in collaboration with the organizations listed on the signatory page of this
document. We appreciate the opportunity to provide input on these proposed rule changes.

In general, we support many of the proposed changes to the rule and commends the agency for its efforts
to fill in the gaps in areas such as drilling in karst terrain/areas, quality and flow testing of water wells near supply
wells, and procedures for investigation of migration, where it was given rule-making authority under the
Horizontal Well Control Act, but chose to forgo using this authority when these rules where initially proposed in
2012. Yet, despite the many positive changes proposed, we are disappointed that, with the exception of somc
changes to the sections of the rule regarding construction of centralized pits and impoundments, the agency did
not take advantage of this opportunity to impiement any of the recommendations mandated by the Act. We
recognize that DEP made a recommendation to the Legislature that the distance from occupied dwellings be
measured from the “limit of disturbance™ rather than the center of the pad and that that requires a statutory
change. However there were a number of other rules that could have been proposed that were not, including
rules establishing guidelines and procedures regarding reasonable levels of noise, light, dust and volatile organic
compounds related to drilling horizontal wells, and reasonable means of controlling and mitigating these factors.
Nevertheless, these proposed changes do some things that are very good, and that have been needed for some
time. The comments below point out some of the best of these, in addition to comments on problems and
shortcomings of the proposed rule.

Comments are in the order in which the subject appears (or should appear) in the rule. The sequence of
the comments is not an indication of their relative importance.



§35- 8 -2.15. “Karst terrain” definition.

The defined term “karst terrain” does not appear anywhere in the rule. Also, the definition uses the word
“topography,” which generally refers to features on the surface rather than geologic substrata. We suggest that
the rule define “karst region” as an area of the state, generally underlain by limestone ... in which the
subterranean features are formed ... .”

§35- 8 -4. Report inspectors’ findings of violation to complainant.

The findings and orders of any inspection conducted in response to a citizen complaint should be reported
to the person filing the complaint. When WV-SORO commented on this issue previously the OOG stated that it
“believes that it is appropriate to provide information regarding enforcement actions taken in response to the
complainant,” but did not change the rule accordingly. This requirement should be included in the rule.

§35- 8 -5.1.h. New borechole, no notice.

One sentence of this provision says that if the driller fouls up one borehole and needs to drill another one,
the surface owner gets no notice. We take the position that the statute does not allow for this. True, it will
make no difference in the soil erosion and sediment control plan. But it may well be that the fouled borehole
stems from a problem that the surface owner should know about.

Another sentence says the replacement borehole permit shall be identical to the original well work permit
application. It may well be that the problem that the driller ran into requires a change in the casing and
cementing plan that must be included with the permit.

Again, the statute does not permit this. This manner of dealing with the issue has many problems.

WV-SORO commented on this subject when these rules were originally enacted. The OOG response did
not satisty us that the surface owner does not need to be notified of the changed plans if a downhole problem
occurs in a borehole on their land.

§35- 8 -5.1.i. Karst region testing.

We support the requirement that testing to be conducted to identify caves and other subterranean features
in karst regions be determined and approved by the West Virginia Geologic and Economic Survey. However,
we believe that the rule needs to go further and require study and experimentation with drilling techniques before
it is permitted in karst areas.

§35- 8 -5.3. Notice to surface owners occupying surface.

Where there are more than three surface owners of record, the statute and the rule allow the operator to
serve notice of the permit application on only one of the surface owners, the one who’s name and address
appears on the Sheriff’s tax bill. Usually that is also the person actually occupying the iand, but not aiways. The
rule should require an additional notice to be served on a residence or other occupied structure if the address on
the Sheriff’s records is not the same as the location of the surface property. A new section requiring this should

be added after 5.3.c.
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§35- 8 -3.3. Content of notice to surface owners, publication notice.

The rule should spell out what documents are included in the notice to surface owners. Surface owners
should receive a complete copy of the permit application submitted to the Office with a listing or table of
contents or something similar to the OOG checklist for permit approval explaining what documents are included
and what the documents are for. A new section requiring this should be added. As an example, the notice to
surface owners included in the new permit applications is buried in the middle and most surface owners will not

even know to look for it.

A similar section should be added detailing the content and form of the publication notice required under
W.Va. Code §22-6A-10(e). The notice should include a vicinity map showing the proposed well site in relation
to the surrounding area and roads, the address.of the access road intersection or nearest residence, the names of
the surface owner(s) and commonly used farm name, if different, of the land where the well site will be located
and other identifying information that will make it easy for people to determine location of the proposed well.

The OOG response when WV-SORO commented on this issue previously assumes that a surface owner
will get the coordinates of every notice in the paper and use the DEP conversion tool in order to see whether the
well site of every well proposed might be near them. That hides the notice around the corner of further
mvestigation. The map is needed so people can tell whether a particular well pad is proposed near them by
looking quickiy at each notice in the paper.

§35- 8 -5.3.e. Notice provisions for permits in karst regions.

We support the requirement that operators applying for permits in karst regions provide notice to the
West Virginia Cave Conservancy and the West Virginia Speleological Society either prior to or at the time of
filing the application with the OOG. Ideally, notice should be given to these organizations prior to the permit
being filed so that they have ample opportunity to provide input and share their knowledge and expertise
regarding the protection of these sensitive regions.

§35- 8 -3.5.C.9. Compaction, acceptable moisture range requirements for embankments.

We support the minimum compaction requirements for embankments and the requirement for soil tests to
determine an acceptable moisture range.

§35- 8 -5.6.b.6. and 5.6.d. Water Management Plans: Aquifer testing and use of aquifer test data to
evaluate appropriateness of water withdrawal rates.

We support the requirement that water management plans include an aquifer test to demonstrate the
feasibility of using a water supply well for groundwater withdrawals. We also support the agency’s review and
use of the aquifer test data to evaluate the appropriateness of water withdrawal rates and maintain minimum

stream flow.
§35- 8 -5.6.e. Water Management Plans: Signage at water withdrawal locations.

We support the additional signage requiremenis for water withdrawal locations and the inclusion of the
phone number for the OOG.
RECEIVED

Office of Qi and Gas
JUL 2 7 2015

v_w Department of
Environmentat Protection

L



§35- 8 -5.6.f. Water Management Plans: Wastewater storage.

We support the requirement that wastewater generated from drilling, fracturing, stimulation and
production being re-used for similar purposes at another location must be stored in tanks or in centralized pits
subject to more detailed and stringent design and construction standards and operational criteria. In particular,
we appreciate the transition to pitless or closed-loop drilling systems and that open pits will no longer be used to

store drilling waste on site.
§35- 8 -5.11. Area of Review.

We support and appreciate the addition of this requirement to investigate existing active, plugged and
abandoned wells surrounding the proposed well to identify and evaluate potential conduits for fracture
propagation and help prevent gas migration. Gas migration can occur because of problems with fracturing,
because of mitial problems with casing and cementing, and because of deterioration of casing and cementing of
existing and new wells over time. The Office needs to investigate and determine the cause of gas migration
(including contamination of drinking water supplies, not just “plugged” wells venting) if it occurs, but it’s more
important to put in place pro-active measures to evaluate existing nearby wells (active, plugged and abandoned)
to prevent migration from happening in the first place.

§35- 8 -5.12. Compliance with permit provisions and associated plans.

We support the addition of this section, which appears to clarify that associated plans are enforceable
conditions of the well work permit.

§35- 8 -6.2.c. Physical Location of Well: Borehole deviation prohibition.
We support this addition, which prohibits borehole deviation.
§35- 8 -6.2.i. Topographic Map Location of Well; Top hole and bottom hole location.

Although we understand this is already being done, including it as a requirement in the rule is good.

§35- 8 -6.2.1. Names of surface owners on plats.

It is good that the plat has to show the surface tract boundary lines. However, the rule should also
require the plat to show the known surface owner’s name for all surface tracts within the scope of the plat,
including those tracts that lie above the lateral/horizontal legs of the well and adjacent tracts in accordance with

W.Va. Code §22-6-12and W.Va. Code §22-6A-5(6).

When WV-SORO commented on this issue when the rules were initially enacted, OOG responded that
the purpose is to identify the actual surface owners at the well location and adjacent tracts. That may be the
purpose, but that is not what the rule says. Most plats we see already have this, so it should bc no problem to
mnclude this requirement in the rule. It is very useful.
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§35- 8 -8.3.a.3. Transfer of Title and Operator Status; Transfer of liabilities and obligations.

The following language should be added to this section: “As further clarification, this language does not
apply to liability to third parties.”

§35- 8 -9.1.a.4. and 9.1.a.5 Water supply wells: Aquifer test and drinking water well testing.

In addition to registering the wells, we support and appreciate the proposed requirement to conduct a
detailed aquifer test to ensure that groundwater resources are adequate and that proposed withdrawals from
water supply wells will not adversely impact water resources. However, section 9.1.a.4. of the rule uses the
phrase “without significant adverse impact.” This suggests that some adverse impacts to water resources are
acceptable. Our position is that efforts should be made to avoid any adverse impacts.

We also strongly support the requirement that all drinking water wells within 1,500 feet of a water supply
well be flow and quality tested by the operator upon request of the drinking well owner and the specifications for
how the flow test will be conducted. In the first sentence of section 9.1.a.5. there appears to be a stay “or” after
“All drinking water wells.” Was it the intention to also include developed springs? If so, we would support this
addition to the rule.

We have some additional comments and questions regarding how a drinking well owner would know to
request the testing, as there is no requirement in statute or rule that they be notified about the drilling of the
supply well (see comments on §35- 8 -15.1. and 15.2 below.)

§35- 8 -9.1.b.2. Signage for water withdrawal locations.

Regarding signage at water withdrawal locations, this section and/or section 5.6, which also addresses
signage should be amended so that they are consistent with each other. For example, section 5.6. say the signage
shall include the website address for the Office, but this is not mentioned in section 9.1.b.2. Additionally, section
3.6 says the signage shall include “the telephone number of the company conducting the withdrawal” while
section 9.1.b.2. says the “telephone number for the operator for which the water withdrawn will be utilized.”
Since the company conducting the withdrawal may not be the well operator, both should be required at both
places.

§35- 8 -9.1.b. Baseline water testing in karst regions.

We support the requirement that baseline water quality testing be conducted in karst regions prior to
commencement of any site construction or well work. Because water resources in karst regions could more
easily be disrupted by drilling or surface disturbances than water resources in other areas of the state, these
resources should also be flow tested.

§35- 8 -9.2.b.5. Notification of casing and cementing.
See comment tc 9.2.h.7. and 9.

§33- § -9.2.c. Conductor/blowout preventer.

. . . - RECEIVED
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seam that lay a few hundred feet below the surface, shouldn’t West Virginia require a conductor set that is
capable of housing a blowout preventer — certainly in the vicinity of worked out coal seams.

§35- 8 -9.2.¢.3. Conductor drilling fluid.

Conductor boreholes are so shallow that they do not need to put anything but fresh water down the hole.

§35 - 8 - 9.2.d.2. Freshwater casing standards; Use of additives, risk of damage.

As we commented when the rule was initially enacted, we appreciate the requirements to drill the
freshwater casing well bore using only air, fresh water or freshwater based drilling fluids However, we do not
know what a freshwater-based drilling fluid is. We presume that is drilling mud. Because there is no casing that
is cemented in, this is well known to be the most common time for groundwater pollution to occur. Therefore,
we oppose any additives being allowed.

We are concerned about language that says the operator shall use, “practices that minimize damage or
disturbance or the possibility of unnecessary damage or disturbance to the un cased strata/formations and
groundwater....” We do not think damages should be minimized, they should be prevented. The risk of damage
should be minimized, not the damage itself.

Similarly, “unnecessary damage or disturbance” seems to assume that damage may be necessary. We do
not accept that assumption. There should be no damage to groundwater except perhaps temporary drainage out
of a suspended water table into the borehole.

We support the proposed prohibition on using additives in karst regions when drilling the wellbore for the
fresh water casing. We also support the requirement that a cement basket or similar device be used to allow for
cementing of the annular space when a well is drilled through a cave void.

§35- 8 -9.2.d.4 and 5. Water cement circulation.

When cement does not return to the surface, the oil and gas inspector should be notified immediately.
Additionally, when cement does not circulate, the rule allows sound engineering practices and electric logs to
attempt to locate the top of the cement and to attempt to grout the casing in. When that occurs, a bond log
needs to be run on that casing before proceeding to further drilling in order to make sure those techniques
actuaily worked. If those measures in fact did not work, then curative measures should be required, beginning
with the filing of a new casing and cementing plan for the permit in question.

§335- 8 -9.2.d.5. Actions when cement does not return to the surface.

If cement does not return to surface on fresh water casing, not just the inspector but the surface owner
should be notified. In addition, an extra cement seal should be put in place below the surface casing.

§35-8-9.2.4.10,9.2.¢5., and 9.2.£2. Formation Integrity Testing (FIT).
We suppoit the new provisions indicating thai a Formation Integrity Test (FIT) may be required by the

Chief after the setting of the fresh water protection, coal seam and intermediate casings to establish cement and
formation integrity. While this is definitely an improvement to the current cashﬁ E@éwgﬁng standards, FIT
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should be mandatory, at least for the fresh water casing, rather than leaving it to the discretion of the Chief. In
fact, the American Petroleum Institute (API) recommends the FIT tests for all wells that are hydraulilically
fractured. We think a bond log should be run on every well — again at least for the surface casing. We understand
that the rule contains a number of provisions that are designed and intended to result in a protective casing
properly cemented through the fresh water zones. However, nothing in the rule requires a check to see if the

goal has been accomplished.

§35- 8 -9.2.h.7. Notification of cementing operations.

The most crucial action for the protection of groundwater is the cementing of the fresh water casing. The
most common violation of cementing standards by operators is to fail to wait long enough for the cement to
harden before the operator starts drilling again — therefore causing many mini-annuli in the cement job.

This provision wisely requires the operator to give notice of the commencement of any casing installation
to the inspector.

Similar notice should be given to the surface owner for the freshwater cement job and the production
string cement job! This section should be amended to require the operator to send a letter to the surface owner
giving the surface owner the right to be notified if the surface owner will return a letter to the operator with a
phone number, e-mail or texting address for this notice. Notice will be complete upon texting, e-mailing or
leaving a message on any voice mail.

It is of particular importance for the protection of groundwater that the surface owner know the exact
time the cementing was complete, and the set up time for the cement begins to run. The second sentence of this
section should be amended by adding, “and the date and time of completion of the circulation or attempts to
circulate the cement.”

In addition to notifying the surface owner of the commencement of the cement job, the cement ticket
should be part of the record of the casing on the rig and should be available to the inspector, as weil as “the
surface owner and other interested parties.”

§35- 8 -9.2.h.9. Cementing records available.
See comment to 9.2.h.7.
§35- 8 -9.2.i. Notice to surface owners of defective casing or cementing.

The rule should include a provision for notifying surface owners and nearby water supply owners of the
problems encountered. Additionally, the Chief or his designee should have the authority to order testing and
monitoring of nearby water supplies if warranted depending on the nature of the casing or cementing failure.

§35- 8 -9.2.j. Monitoring for leaks and deterioration.

In addition to annual inspections, there should be mandated monitoring for and reporting of leaks and
deterioration of casings over time. The current language only requires the operator to conduct an inspection at
the surface but does not specify that any type of integrity test be conducted.
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§35- 8 -9.2.k. Results of tests should also be available for interested parties.

Again, surface owners and other interested parties should have access to these tests.

§35 - 8 - 9.3. Closed-loop drilling systems.

As noted previously, we strongly support and appreciate the transition to pitless or closed-loop drilling
systems and that open pits will no longer be used to store drilling waste on site or within the permitted limit of

disturbance.
§35- 8 -9.4. Monitoring of potential conduits for unintended fracture propagation, communication.

We support and appreciate the addition of this section requiring operators to identify and monitor
potential conduits for unintended fracture propagation during the hydraulic fracturing process, and to cease
operations if pressures indicate communication has occurred. As noted previously, gas migration can occur
because of problems with fracturing, because of initial problems with casing and cementing, and because of
deterioration of casing and cementing over time. It is important to monitor potential conduits for unintended
fracture propagation to determine if communication or gas migration has occurred, which should also be part of
the rule, but it’s more important to put in place pro-active measures to evaluate existing nearby wells (active,
plugged and abandoned) to prevent communication (and especially contamination of drinking water supplies)
from happening in the first place.

§35- 8 -11. Reports.

‘We do not understand why the term “natural gas liquids” was eliminated and replaced with the term
“condensate.”

§35- 8 -12.2. Access roads and sedimentation.

Access roads should be constructed and maintained to prevent any sedimentation, not “minimize”
sedimentation.

§35- 8 -12.3. Well sites and sedimentation.

Well sites should be constructed and maintained to prevent any sedimentation, not “excessive”
sedimentation.

§35- 8 -12.4. Pits and Impoundments Associated with a Well Work Permit.

As noted previously, we support and appreciate that under the proposed rule drillers must use closed-
loop drilling systems and that the use of open, on-site pits associated with a well work permit would be
eliminated. In keeping with this change, language related to the pits that would no longer be allowed is removed
from this section. However, we are concerned about existing permits and pits allowed under permiis issued prior
to the effective date of the proposed changes. This section (and other sections of the rule pertaining to pits
associated with a well work permit} should be wriiien so it is clear that existing/previously permitted pits must
meet the requirements specified in the rule, must have proper inspections, must be properly reclaimed and waste
stored in the pits must be disposed of properly. RECEIVED
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We support the prohibition on construction of impoundments in karst regions.

§35- 8 -15. Water Supply Testing.

We strongly support the requirement that all drinking water wells within 1,500 feet of a water supply well
be flow and quality tested by the operator upon request of the drinking well owner. However, the way that this
section is written and organized, it is not clear how a drinking well owner would receive notice and know to
request the testing, as the notice section (15.2) only refers back to subsection 15.1.a. which pertains to water
wells or developed springs located within 1,500 feet from the center of a proposed well pad and discusses
methods to providing notice to occupied dwellings or other locations located within 1,500 feet of the center of
the pad.. Additionally, it seems that some provisions similar to subsections 15.1.b. through 15.1.d. should be
applied to require flow and quality testing of water wells located within 1,500 feet of a water supply well, in the
event that no request is made of the operator pursuant to subsection 15.1.c.

§35- 8 -15.1. Water supply testing.

Testing and presumption of liability should include possible pollution from the lateral/horizontal legs of
the well bore, which can go 3,000, 5,000 or even 10,000 feet horizontally past thousands of old wells that need
to be plugged, and others that are still producing, all with uncemented annuli between the bottom of the
surface/intermediate well casing and the formation cement job.

The distance from the horizontal legs is an issue, as the new sections and provisions establishing an area
of review (5.11) and requiring monitoring of potential conduits for unintended fracture propagation (9.4)
indicate. It is irresponsible not to do this where there are other gas well boreholes that penetrate the target
formation, particularly if the annuli are not cemented through the formation.

The rule should require water supply testing (and the presumption of liability should apply) within the
area of review. Most horizontal legs are spaced 500 feet apart parallel to each other, So the fractures extend at
least 250 feet or maybe more. At a minimum, the rule should require testing (and the presumption of liability
should apply) within 500 feet of a horizontal well bore or within the projected length of the fractures, whichever
is greater.

§35- 8 -15.3.b. Water testing parameters.
We recommend that the following should be added to the list of testing parameters:

-Magnesium, Lead, Strontium, and Potassium: Metals that can help determine whether water quality has
been impacted by fracing fluid or brine (in addition to the other metals on the list). Also, Potassium in
particular has been proposed as a possible tracer for fracing fluid contamination.

-Acrylonitrile: An ingredient in fracing fluid and therefore a possible signature of pollution from fracing
flnid,

-Acidity, Alkalinity, Hardness: General water chemistry parameters that help provide a general
characterization of the water. In addition, some surface water quality criteria are hardness-dependent.
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-Gross alpha, Gross beta, Radium-226, Radium-228: Radiological parameters that can help determine
whether naturally occurring radioactive materials (NORMs) have made it to the surface. The
Department’s own sampling has confirmed the presence of NORMs in wastewater from Marcellus Shale

wells.

The lack of metals testing is curious since the EPA names them as a test parameter on this page
(http://water.¢pa.gov/drink/info/well/faq.cfin) for when there are gas drilling operations nearby. Lead and the
other heavy metals are also listed in an academic study: Swistock, Bryan. 2008. Gas Well Drilling and Your
Private Water Supply, Water Facts #28. University Park, PA: The Pennsylvania State University, College of
Agricultural Sciences, Cooperative Extension, School of Forest Resources.

http://resqurces.cas.psu.edu/W. aterResources/pdfs/gasdriIlhg.pdf

§35- 8 -15. Replacement of water supplies.

The rule should include procedures for requiring the operator to replace water supplies that are
contaminated, diminished or interrupted by oil and gas operations as specified by the W.Va. Code §22-6A-18.

§35- 8 - 17. Construction of Centralized Pits and Impoundments.

We commend the OOG for proposing additional safeguards for centralized pits that store waste
generated by natural gas drilling operations and the steps the OOG has taken in this rule to reduce the use of pits
and the problems associated with them. More detailed and stringent design and construction standards and
operational criteria for all pits and impoundments are long overdue. However, drilling pits are not necessary and
their use poses an unnecessary risk to human health and the environment, no matter how well they are
constructed. We strongly encourage the Department to eliminate the use of pits for the storage of drilling and
hydraulic fracturing fluids and other drilling waste.

Absent a strict prohibition on the use of pits, we appreciate that the proposed design and construction
standards impose restrictions on where centralized waste pits can be located. We also appreciate that the
standards acknowledge the threats pits pose to surface and ground water by requiring dual liners with leak
detection and requiring companies to install water quality monitoring wells near the pits. Nevertheless, we have
identified a number of shortcomings with the proposed standards. The following comments are drawn from WV-
SORO’s 2012 comments on the O0OG’s Design and Construction Standards for Centralized Pits, on which many
of the additions to these sections appear to be based. These comments were prepared with the input of surface
owners who have experienced problems with pits, including torn liners and leaking of potentially toxic liquids
mto soils, surface water and groundwater.

§35- 8 -17.2.a. Siting Requirements.

We appreciate the proposed siting restrictions. Such restrictions are long overdue, and we particularly
applaud the prohibition of locating pits in karst areas. Although we recognize that the proposed prohibitions are
more stringent than most other jurisdictions, with a few exceptions, we are concerned about their limited
applicability and question whether they are protective enough. Some states appiy ihe distance from homes to
hospitals, nursing homes, schools, places of worship and other places people gather, which is appropriate. Such
restrictions are important because, in addition to soil and water contamination, pits can produce odors and toxic
air contaminants.
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We are concerned about the growing number of instances where proposed standards and regulations
provide more protection for public water supplies and intakes than they do for private water wells and springs.
This pattern is reflected in both the proposed pit standards, as well as in the recently passed Horizontal Well
Control Act. While, we share the concerns of public water supply managers and users that want their water
protected, we believe it is unfair and unjust not to extend the same protections to those whose water supplies are
most likely to be affected and who have fewer resources available to them to deal with the contamination if it
occurs. Adequate setbacks are needed for the protection of all water supplies (public and private).

While the proposed standards place restrictions on the location and construction of pits relative to
perennial streams, consideration should also be given to construction around or the filling of intermittent or
ephemeral streams.

Furthermore, the prohibitions should clarify that pits cannot be constructed unless the company has an
agreement with the surface owner. The notification provided to the surface owner in section 17.4 is important
and good. However, beyond that the rules should clarify that centralized pits cannot be constructed unless the
company has a written agreement with the surface owner. Proof of such agreement should be provided to the
00G.

§35- 8 -17.2.g. Monitoring.

We particularly appreciate the water quality monitoring provisions of the proposed standards, as the
majority of our members are rural and rely on groundwater aquifers for their drinking water. However, in
addition to establishing monitoring wells to monitor general groundwater quality over the life of the pits, the
standards should also require evaluation of baseline water quality of nearby water wells and developed springs.

§33- 8 -17.2.g.2. Water Quality Monitoring System Components and Location

These standards were modeled after Pennsylvania, and while they are stronger in some respects, such as
the location restrictions, it was disappointing that they require less than Pennsylvania in terms of water quality
monitoring. The PA standards require a minimum of one monitoring well up gradient and three monitoring wells
down gradient. Under the PA standards, monitoring wells must be within 200 feet of the impoundment and at
least 100 feet closer than the nearest drinking water well. The proposed WV standards have the former but not
the latter. It is necessary to have monitoring wells close, as well as further away.

§33- 8 -17.2. g.4. Data Analysis, Water Sampling and Testing Parameters.

The proposed standards require the collection of water samples once per calendar quarter. A more
frequent sampling schedule would be more meaningful. Conductivity and pH in particular can be easily measured
in the field and relatively inexpensive monitors (compared to the cost of establishing the monitoring well) can be
deployed to measure and record these parameters on a continuous basis.

In addition to the OOG, a copy of the data analysis should be provided io the surface owner and owners
of water wells and developed springs.

Although the minimum parameters are good indicators of possible contamination, they are not regulated
by primary drinking water standards. The list of testing parameters should be expanded to include constituents
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such as heavy metals, chemicals or chemical compounds used in hydraulic fracturing and naturally occurring
radioactive materials (NORMSs) known to exist in the Marcellus Shale — constituents DEP’s own sampling has
shown are present in drilling wastewater.

At a minimum, non-seasonal changes in the parameters specified in the proposed standards should
immediately trigger additional sampling and more extensive testing for heavy metals, BTEX and radioactivity, If
changes occur, owners of nearby drinking water wells and springs should be notified immediately, and their wells
and springs should be sampled and tested for potential contaminants.

§35- 8 -17.5.b. Conformance with Plans, Engineer Certification

We support and appreciate the additional certification requirements in this section to help ensure that pits
and impoundments are constructed in accordance to plan. The Horizontal Well Control Act required that the
plans and specifications for high-volume pits and impoundments be prepared by a registered professional
engineer. However, one of the problems identified in the pit and impoundment study mandated by the Act was
that more than half of the pits examined as part of the study were not built according to the specifications in the
plans.

The surface owner should receive a copy of the final certification report submitted to the Office and be
notified prior to filling.

§35- 8 -18.3. Spill Pollution Prevention and Control Measures.

This section is permissive on the use of “linings, feltings, paddings, and support boardings of adequate
quality.” The use of these prevention and control measures should be required (“shall use” rather than “may
utilize”). And all the plans should be submitted to the State, not just in the event of prior problems.

Conclusion.

Finally, in addition to the above comments, we are specifically supportive of the comments on this rule
being submitted by WV-SORO members George Monk and Molly Schaffhit.

Thank you for the opportunity to provide comments on the rule.

Sincerely,
Julie Archer, Project Manager David McMahon, J.D., Co-Founder
WYV Surface Owners’ Rights Organization WYV Surface Owners’ Rights Organization
1500 Dixie Street 1624 Kenwood Road
Charleston, WV 25311 Charleston, WV 25314
(304) 346-5891 (304) 343-6101
julie@wvsoro.org wvdavid@wvdavid.net
Nancy Novak, President Helen Gibbins, Director
League of Women Voters of West V irginia League of Women Voters of West Virginia
123 Valley View Circle 6128 Gideon Road
Vienna, WV 26105 Huntington, WV 25705
(304) 295-8215 (304) 736-8237
NnovakWV@gmail.com gibbins@frontier.com
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Dianne Bady, Founder & Co-Director
Ohio Valley Environmental Coalition
PO Box 6753

Huntington, WV 25773

(304) 360-2072

dianne(@ohvec.org

Conni Gratop Lewis, Legislative Coordinator
West Virginia Environmental Council

2207 Washington Street East

Charleston, WV 25311

(304) 543-5811

connigl@aol.com

Gary Zuckett, Executive Director
West Virginia Citizen Action Group
1500 Dixie Street

Charleston, WV 25311

(304) 346-5891

garyz@wvcag.org

Cindy Rank, Extractive Industries Committee Chair

West Virginia Highlands Conservancy
HC 78 Box 227

Rock Cave, WV 26234
(304)924-5802

clrank?@gmail.com
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WYONGH

West Viremia O AND Natural Gas ASSOCIATION

July 27, 2015

By Hand Delivery and E-mail

Jason Harmon, Office of Oil and Gas

West Virginia Department of Environmental Protection
601 57th Street, S.E.

Charleston, WV 25304

Re:  Comments on Proposed Amendments to Rules Governing Horizontal Well
Development, 35 C.S.R. 8

Mr. Harmon,
Please find enclosed comments by the West Virginia Oil and Natural Gas Association on
the West Virginia Department of Environmental Protection’s proposed amendments to the Rules

Governing Horizontal Well Development, 35 C.S.R. 8. Should you have any questions, please
do noi hesitaie to contact me.

Very truly yours,

Nicholas DeMarco
Executive Director
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West Virginia Oil and Natural Gas Association
Comments Regarding Proposed Amendments to 35 C.S.R. 8
“Rules Governing Horizontal Well Development”
July 27,2015
The West Virginia Oil and Natural Gas Association (“WVONGA™) appreciates the
opportunity to provide the following comments on the West Virginia Department of Environmental
Protection’s (*WVDEP”) proposed amendments to the “Rules Governing Horizontal Well
Development, 35 C.S.R. 8 (the “Proposed Rule”), which were filed with the West Virginia
Secretary of State on June 24, 2015, Chartered in 1915, WVONGA is one of the oldest trade
organizations in the State, and is the only association that serves the entire oil and gas industry.
The activities of our members include construction, environmental services, drilling, completion,
gathering, transporting, distribution and processing. WVONGA members operate in almost every
county in West Virginia and employ thousands of people across the State, with payrolls totaling
hundreds of millions of dollars annually. Our members have cumulative investment of nearly ten
billion dollars in West Virginia, account for 80% of the production and 90% of the permits, operate

more than 20,000 miles of pipeline across the state and provide oil and natural gas to more than

300,000 West Virginia honies and businesses.

Specific Comments
WVONGA offers the following specific comments on the Proposed Rule for the agency’s
consideration:
1. Requirement to Utilize Closed-loop/Pitless Drilling Systems
As drafted, from the effective date of the final Proposed Rule forward, closed-loop (i.e.,
pitiess) drilling systems would be requited for all permitted well work, and the construction of
waste storage pits associated with permitted well work would be prohibited within the permitted

limit of disturbance. §§ 9.3.a, 9.3.b. Consistent with this new requirement, corresponding

RECEIVED
1 Office of Qil and Gas

JUL 27 2015

WV Department: of
Environmental Pratentinn



references to pits—other than centralized pits and impoundments—have been deleted throughout
the Proposed Rule. See, e.g., §§ 12.4, 16.

WVYONGA objects to this blanket prohibition on the use of pits for the collection of process
waste fluids, drill cuttings or any other liquids generated in conjunction with drilling and
completion operations. These prohibitions are inconsistent with the Horizontal Well Act, W. Va.
Code §§ 22-6A-1 ef seq., which expressly contemplates the use of such pits associated with a valid
well work permit. Thus, the currently proposed amendments to the Horizontal Well Rule that
would require the wholesale elimination of these pits exceed the agency’s authority under its
governing statute and are therefore legally improper.

In many situations drilling is completed in a closed loop system, with cuttings and other
waste being managed in containers. In some situations, however, fracking wastes can be better
managed by use of flowback pits. As a practical matter, eliminating on-site pits as a viable
alternative for the storage of waste fluids has the potential to create significant logistical concerns
for operators. Due to the steep terrain in certain operating areas, available land space for frac tank
storage may be limited, while constructing and using an off-site centralized impoundment has the
potential to be cost-prohibitive and to generate additional truck traffic. Accordingly, the Proposed
Rule should be revised to authorize the continued use of waste pits as part of the application for a
well work permit, subject to reasonable terms and conditions designed to ensure protection of
human health and the environment.'

WVONGA welcomes the opportunity to discuss with WVDEP any additional safeguards
on the continued use of on-site waste pits that the agency may deem necessary or appropriate.

2, Karst Terrain

' To the extent that WVDEP rejects WVONGA’s comments and retains the proposed prohibition on
waste pits associated with well work permits, at a minimum the Proposed Rule should be revised to state
expressly that existing pits may continue to be used pending final reclamation of the drilting sidECE|VED
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a. Availability of Karst Terrain Designations. The Proposed Rule would adopt various
new requirements and prohibitions specifically directed to operations located in karst
terrain. “Karst terrain,” in turn, is proposed to be defined as “a topography, generally
underlain by limestone or dolomite, in which the topography is formed chiefly by the
dissolving of rock and which may be characterized by sinkholes, sinking streams,
closed depressions, subterranean drainage, and caves, as such areas (known as ‘karst
regions’) have been identified and mapped by the West Virginia Geologic [sic] and
Economic Survey.” § 2.15.2 As far as WVONGA is aware, karst regions have not been
comprehensively identified and mapped by the West Virginia Geological and Economic
Survey-—and the information that has been gathered is not readily publicly available to
operators. To the extent that WVDEP has more specific information regarding how and
where to obtain definitive information about karst areas, it should provide that
information with the Proposed Rule and on its website. In the absence of such
information, however, WVONGA submits that the provisions in the Proposed Rule
relating to karst terrain designations are premature.

b. Inconsistent Terminology (§ 2.15). WVONGA notes that the defined term “karst
terrain” is not used elsewhere in the Proposed Rule; instead, the agency appears to have
used the term “karst region” or, in one instance, “karst feature” (see § 5.5.b.2.D).
WVONGA encourages WVDEP to revise the Proposed Rule to ensure that consistent

terminology is adopted throughout.

2 A couple of minor notes on this definition: (1) the reference to the “West V irginia Geologic and

Economic Survey” should be to the “West Virginia Geological and Economic Survey,” and (2) for
consistency with the corresponding statutory definition of “karst terrain,” W. Va. Code § 22-6A-4(b)(8),
WVONGA suggests that the definition should state “‘Karst terrain’ means a tﬁge,ﬁ IV% than a
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¢. Karst Region Testing (§ 5.1.i). The Proposed Rule would require an operator in any
defined karst region “to conduct testing at the proposed drilling site in order to identify
caves and other voids, faults and relevant features in the strata as determined by the
West Virginia Geological and Economic Survey. The operator shall also conduct
testing to identify surface features such as sinkholes.” § 5.1.i. The operator would be
required to conduct this testing “prior to submitting its application,” and include the
results of the tests with its permit application. /d. These timing requirements conflict
with the language of the Horizontal Well Act, however, which requires operators to
perform “predrilling testing”—not pre-application testing—to identify relevant
features within designated karst areas. W. Va. Code § 22-6A-3A(b)(1). For
consistency with the statute, therefore, WVONGA encourages WVDEP to revise the
Proposed Rule to require that this testing be performed (and the results submitted) prior
to the commencement of drilling, but authorize the well work permit to be issued
without this information. This would allow the operator to assume the business risk of
deferring the testing, if so inclined, while still ensuring that the analyses will be
completed prior to drilling.

d. Required Notifications (§ 5.3.¢). The Proposed Rule would require an applicant for a
well work permit in a county containing karst regions to provide notice to the West
Virginia Cave Conservancy and the West Virginia Speleological Society prior to or at
the time of filing its application with the Office of Oil and Gas. § 5.3.e. Requiring
applicants to provide individualized notice to special interest groups is both improper
and unnecessary. To the extent that these groups are interested in proposed oil and gas

development within karst (or other) regions, they can monitor applications for well
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work permits through WVDEP’s electronic mailing lists and obtain publicly available
information relating to such applications through requests filed pursuant to the West
Virginia Freedom of Information Act.’

e. Baseline Water Testing (§ 9.1.c). The Proposed Rule would require the operator “to
conduct baseline water testing prior to commencement of any site construction or well
work tn any karst region. Testing shall be conducted on the water resources adjacent to
the site and in accordance with the requirements of subsection 15.3 of this rule.” § 9.1 c.
It is unclear as to whether this requirement is intended to encompass both groundwater
and surface water, as well as how “adjacent” is to be interpreted.

3. Fracture Propagation

a. Authority to Comply (§§ 9.4.a, 9.4.b). The Proposed Rule would add significant new
requirements relating to the identification of potential conduits for unintended fracture
propagation that are likely to impose obligations beyond the control of the permittee.
Specifically, the well work permittee would be required to “identify and monitor any
producing wells within the area of review . . . that may serve as a conduit for
unintended fracture propagation during hydraulic fracturing activities . . . .” § 9.4.a.
The permittee would also be required to “identify and plug or replug, if necessary, any
existing abandoned wells that may serve as a conduit for unintended fracture
propagation during hydraulic fracturing activities.” § 9.4.b. These significant new
requirements extend to producing and/or abandoned wells within the area of review that
may not be owned or operated by the applicant/permittee. Imposing affirmative

obligations beyond the legal authority of the permittee is mappropriate, and WVDEP

’ It is also unclear why the proposed notification should extend to all applications to be filed for a

county containing a karst region, rather than limited to those applications to drill in (defined) karst terrain.
WVONGA objects to this notification requirement in its entirety, but even as drafted it is %VED
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wholly fails to acknowledge this issue or to provide guidance to an applicant who may
be subject to a requirement to monitor and/or plug wells that the applicant does not own
and for which no authorization is provided for right of entry (or release of liability).

- Requirement to Plug Wells (§ 9.4.b). The Proposed Rule would require the permittee
to “identify and blug or replug, if necessary, any existing abandoned wells that may
serve as a conduit for unintended fracture propagation during hydrautic fracturing
activities.” § 9.4.b (emphasis supplied). This language is extremely vague—it is
entirely unclear how the permittee or WVDEP would determine whether plugging is
“necessary” within the meaning of this provision. If the Office of Qil and Gas has
information on any abandoned wells located within the applicable area of review that
would indicate that plugging or replugging is necessary, then those can be addressed on
a case-by-case basis through the existing abandoned well program.

The regulatory “default” currently proposed-—that the permittee is automatically
responsible for plugging or replugging any abandoned well(s) within the designated
area of review, regardless of whether the permittee has any interest in the abandoned
well—is unduly burdensome and would impropetly shift liability. An operator who is
engaged in drilling and fracturing its own wells does not necessarily have the right to
enter someone else’s property to investigate and plug wells. The Proposed Rule is
establishing a requirement that will be a legal impossibility in many respects. Plugging
should only be required where the permittee has the clear legal right to do so.

Accordingly, WVONGA suggests that the permittee’s obligation with regard to
abandoned wells within the area of review be limited to monitoring identified wells

that may serve as a conduit for unintended fracture propagation—subject to constraints
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on the permittee’s right of access discussed above—and mandate termination of
fracturing operations and relief of the associated pressure in the event that monitoring
indicates that communication has occurred. To the extent that WVDEP retains
language requiring the plugging or replugging of wells on the permittee’s lease,
however, the Proposed Rule should expressly allow the Office of Oil and Gas to issue a
combined well work permit that would include authorization to perform plugging
activities as well as new well work activities.

. Area of Review (§ 5.11). The operator would be required to “review the area
surrounding the proposed well pad so as to identify and evaluate potential conduits for
unintended fracture propagation” and then provide a report on the same to the Office of
Oil and Gas. Specifically, “[a]ll existing active, plugged, and abandoned wells within
[1,200] feet of the surface location of the well that is the subject of the new application
and within [1,000] feet of the lateral section of the wellbore shall be considered for the
potential of unintended fracture propagation.” § 5.11. It is unclear as to how the
agency intends the applicant to measure the 1,000-foot distance from the lateral section
of the wellbore—vertically, horizontally or both? Regardless, any requirement to
identify nearby wells should be limited to those wells that are known or reasonably
expected to penectrate to a sufficient depth that could be within the range of fracture
propagation, as the identification and evaluation of wells shallower than such depths is
unnecessary for purposes of assessing potential fracture propagation, WVDEP also has
not provided any rationale for the seemingly arbitrary 1,200-foot radius surface location
area of review., Because the fractures in 2 horizonta! well will occur in the lateral

section, a 1,000-foot distance from the surface location should be adequate.
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Furthermore, for the reasons set forth above, some acknowledgement should be made in
the Proposed Rule regarding the limitations on this analysis (and associated report) that
may arise due to the inability of the applicant/permittee to obtain a right of access to
perform an evaluation of wells within the designated area of review that the
applicant/permittee does not own or operate. WVONGA also assumes that WVDEP
intends the applicant to provide the report referenced in this section to the Office of Ol
and Gas together with the well work permit application; if so, that should be stated
explicitly.

To address these issues, as well as to render the language more streamlined and to
clarify that the focus of this section is on well to well communication through
unintended fracture propagation, WVONGA recommends revising Section 5.11 as
follows:

5.11. Area of Review — The operator shall review the area surrounding the proposed
cll pad so as to identify and-evaluate—potenti i i od—fracture
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ropagation——o viieh-the-operator-shall-provide-to-the-Office—Aall existing
active, plugged, and abandoned wells within one thousand twe-hundred feet (1,000
+200%) of the surface location of the well that is the subject of the new application and
within one thousand feet (1,000°) of the lateral section of the wellbore. which are
known from public records and are reasonably expected to penetrate within one
thousand feet (1,000°) measured vertically from the formation intended to be
stimulated. The operator shall be considered those wells for the potential of unintended
fracture propagation, and provide a report summarizing those findings to the Office
together with its well work application. The operator shall note in this report_any
limitations resulting from the inability of the operator to obtain rights of entry to

perform the evaluation required by this section.
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. Resumption of Activities (§ 9.4.c). The Proposed Rule would require the cessation of
fracturing operations in the event of communication with an off-set well, §8 9.4.3, 9.4.¢,
but provides no procedure for restarting operations following the resolution of the issue.

Accordingly, WVONGA proposes adding the following as new Section 9.4.d: “No
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later than ten days following a showing by the permittee that it has reestablished control
of the permitted well and that the weil is no longer in communication with any
unintended conduit(s), WVDEP shall authorize the re-starting of drilling activities.”

Finally, WVONGA suggests that the language of Section 9.4.c be clarified as follows:
“The permittee shall monitor all associated fracturing treatment pressures throughout
the entirety of the hydraulic fracturing operation. If data monitoring reasonably

indicates that communication with unintended conduits has occurred, the permiftee

shall terminate the fracturing operations . . . .” Pressure changes occur throughout
fracturing operations, and it is unclear from the Proposed Rule what data will be
deemed to indicate the presence of an unintended conduit. This is something that must,
of necessity, be left to the best judgment of the operator. The operator has every
incentive to avoid having a fracturing operation extend to another well, and the rule
need not specify in detail how those unintended conduits are identified.

e. Imtroductory Language (§ 9.4). WVONGA notes that the introductory sentence of
Section 9.4 is superfluous, as the detailed requirements relating to fracture propagation
are set forth fully in the subsequent subsections. For clarity as to the scope of
applicable requirements, therefore, WVONGA requests the deletion of this sentence in
its entirety.

4, Berms [§ 5.5.¢.12]

A new subsection of the Proposed Rule would require well pads to be “fully enclosed by

berm structures.” § 5.5.c.12. WVONGA is concerned that this requirement will impose additional

operational concerns and costs on operators without providing meaningful additional protections

for water resources. RECEIVED
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While many oil and gas production sites are bermed already, some operators will decide to
control releases in other ways. Extensive requirements for spill containment and control are
established by existing state and federal rules and regulations, and those programs have been
demonstrated to be adequate over time., Mandating the installation of berms that completely
surround well pads could have the potential to create significant logistical issues with regard to
water management, as well as potential pad integrity concerns that do not appear to be justified by
any demonstrated need from WVDEP. Furthermore, the specified width requirements would be
expected to increase the overall environmental impact of the site due to widening, whereas Section
5.5.c.1 of the Proposed Rule would require the cleared area to be kept to the minimum necessary
for proper construction. The prescriptive language of this section also would appear to preclude
the use of an engineering equivalent such as jersey barriers that provide traffic and release
mitigation.

WVONGA urges WVDEP to delete Section 5.5.b.12 in its entirety, or, in the alternative, to
authorize equivalent methods that will provide operators with flexibility in determining design
standards for well pad berms. WVONGA also would suggest 'inclﬁdjng some timing limitation in
this provision, as berms may not be necessary or appropriate during the life of the pad (versus
during the well work process). Berms are removed at many sites after well work is completed, and
as written this rule might require maintenance of a berm where none is needed, or other measures
(e.g., SPCC controls) are as effective.

S. Water Management Plan Signage [§§ 5.6.¢, 9.1.b.2]
WVONGA notes that the requirements in Sections 5.6.e and 9.1.b.2 relating to signage to

be posted at water withdrawal sites are inconsistent (although similar). To illustrate:
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e Section 5.6.e requires the sign to include:

o

O O O O 0O

Information regarding how to obtain the Water Management Plan (not required in §
9.1.b.2)

The water withdrawal site identification name

The well pad name* as set forth in the approved Water Management Plan

The telephone number of the company conducting the withdrawal

The Office’s telephone number

The Office’s web site address (not required in § 9.1.b.2)

¢ Section 9.1.b.2 requires the sign to include:

o
O
O

A disclosure that the location is a water withdrawal point (not required in § 5.6.¢)
The water withdrawal site identification

The well pad names as defined in the approved water management plan (similar to §
3.6.e, with minor language differences)

The name of the operator for which the water withdrawn will be utilized (not
required in § 5.6.¢)

The telephone number of the operator for which the water withdrawn will be
utilized (similar to the requirement in § 5.6.¢ for the telephone number of the
company conducting the withdrawal, but not identical, and the company conducting
the withdrawal could possibly be different than the operator for which the water
withdrawn will be utilized)

The telephone number for the Office of Oil and Gas

To avoid confusion, WVDERP either should consolidate all of these requirements in a single section

or should revise both sections to ensure that the requirements are completely identical.

Furthermore, Section 9.1.b.2 would require signage to be erected within 24 hours of a

notification of an intent to withdraw water. WVONGA believes that requiring the postage of

signage within 24 hours is excessive and may prove infeasible in practice. In the alternative,

WVONGA suggests that the regulations be revised to require that appropriate signage be posted

prior to active water withdrawal. Finally, WVONGA requests clarification as to when the erosion

and sediment controls referenced in this section must be implemented at water withdrawal

4 WVYONGA notes that this should properly state “well pad name(s),” as Section 5.6.b

preparation of water management plans on a watershed basis, encompassing multiple wells o
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locations—for example, would such controls be required at a temporary water withdrawal location
where no earth disturbance takes place?
6. Well Location and Target Formation (§ 6.2.c)

Proposed revisions to Section 6.2.c state that “[a}t no point shall the path of the drilled
borehole deviate from the permitted borehole by more than [50] feet or deviate outside the target
formation subsequent to intersection of that formation.” § 6.2.c.’> Such strict prohibitions are
unworkable in practice, and should be deleted from the Proposed Rule. As a practical matter,
deviation from the permitted borehole is a three-dimensional concept, but the “permitted borehole”
as planned and depicted on documentation provided to the Office of Oil and Gas is not a detailed
three-dimensional representation; rather, the planned borehole is shown on the plat in plan view,
with the planned surface location, landing point/turning point, and bottom hole location
coordinates, along with the direction of the lateral. At any point along the vertical or horizontal
borehole, other than the landing point/turning point or bottom hole location, there is not an actual
“permitted” point in space from which to measure the drilled déviation. Moreover, neither the
permit application requirements of the Horizontal Well Act nor the Office of Oil and Gas’s Form
WW-6B of the permit application require all points along the borehole plan to be predetermined
and permitted. See W. Va. Code § 22-6A-7(b)(5) (authorizing “approximate” representations of
the planned well, with no 50-foot limitation). In practice, such deviations would not be uncommon
due to formation drift, faulting and other geographical complexities, and the cost of the technology
and additional drilling time needed to steer wells to the degree of accuracy required by the
Proposed Rule have been estimated by one WVONGA member to exceed $225,000 per well.

Simply put, these unrealistically precise new requirements are without rational basis and are

’ It is unclear why WVDEP has proposed to insert this requirement in Section 6.2.¢, which is a

subsection dealing with the form and content of plats and not with operational criteria like borehole

deviations. RECEIVED
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unwarranted, particularly where the operator must include the “exact location of the as-drilled
wellbore” with Form WR-35 in accordance with Section 10.2.a. WVONGA urges the deletion of
this provision in its entirety.°

7. Identification of Public Buildings [§ 6.2.k.2]

The Proposed Rule would add a new requirement to identify “public buildings” in the
applicant’s plat. However, “public buildings” is not a defined term under the Horizontal Well Act
or the current rule. ' WVONGA suggests adding a definition consistent with other areas of the
Code. See, e.g., W. Va. Code § 49-5-10(g)(5).

8. Formation Integrity Testing [§§ 9.2.d.10, 9.2.e.4, 9.2.1.2]

Sections 9.2.d.10, 9.2.e.4 and 9.2.f2 of the Proposed Rule authorize the Office of Qil and
Gas to require a formation integrity test to establish cement and formation integrity. These
sections provide no details, however, on how the agency will notify the operator that such a test is
requited, or establish any applicable limifations on the timeframe within which such a notification
may be given.

9. Groundwater Withdrawals [§§ 9.1.a.4, 9.1.a.5]

The Proposed Rule would impose significant new requirements relating to groundwater

withdrawals, including aquifer tests and hydrogeologic delineation. WVONGA believes that these

extensive—and costly—requirements are not justified, as there have been no incidents of adverse

6 WVONGA strongly objects to this requirement. To the extent that some requirement relating to

borehole deviation is retained, however, at most operators should be limited to providing notification to the
agency that a deviation has occurred and a general requirement that a drilled borehole that deviates outside
of the target formation should return to the target formation as expeditiously as possible.

WVONGA aiso notes that the permittee should be authorized to modify the target formation where
it maintains legal rights to that formation. WVONGA further suggests modification to Section 5.1.h to
delete requirements relating to notice to the coal owner, operator or lessee when requesting authorization to
drill a new or replacement borehole. Notification to the coal owner, operator or lessee of a change in the
location of a borehole within thé confines of the well pad is unnecessary and creates unneed
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impacts to groundwater as a result of its use by industry for water supply purposes. While
WVONGA would encourage the deletion of these requirements in their entirety as unnecessary, to
the extent that they are retained WVONGA is concerned by the final sentence of Section 9.1.a.4,
which suggests that any “lowering of groundwater or stream flow levels” should be considered
“adverse impacts, for the purpose of water supply well suitability consideration.” At a minimum,
this language should be modified to include a qualifier that would exclude minor, natural
fluctuations or lowering in groundwater levels from qualifying as an “adverse impact.” WVONGA
suggests the following language as an alternative: “lowering of groundwater or stream flow levels

to an extent that may be injurious to any existing or potential uses.”

10.  Annual Production Reporting

a. Standard Practices of Common Carriers (§§ 11.1.b, 11.1.d). The Proposed Rule
would require the volume of oil and condensate (§ 11.1.b) and produced water (§
11.1.d) to be “determined through the standard practices of common carriers in the
State of West Virginia.” This requirement is stated as an absolute. If a facility has a
means of measuring the volume of oil, condensate or produced water produced on-site,
it is unclear why that method should not also be acceptable for purposes of reporting.

b. Measurement of Produced Water (§ 11.1.d). While WVONGA does not object to
excluding flowback water from reporting under this section, because the distinction
between produced water and flowback water can be subject to varying interpretation,
WVONGA requests that the agency provide some clarification regarding how it will
interpret “flowback water” for purposes of this section. One option would be to state
that flowback water encompasses all water recovered as part of well completion
activities.
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11.

Water Supply Testing {§ 15.1.¢]

The Proposed Rule would add a new subsection stating that “{i]n accordance with W. Va.

Code § 22-6A-8(g)(5)(D), owners of drinking water wells located within [1500] feet of a water

supply well used to support activities permitted under this article may request well flow and quality

testing.” § 15.1.e. For consistency with the referenced provision of the Horizontal Well Act,

WVONGA suggests inserting the phrase “prior to operating the water supply well” at the end of

this subsection.

12,

Centralized Pits and Impoundments

a. Definitions (§ 17.1.a). Section 17.1.a of the Proposed Rule establishes a definition of

“centralized pit or impoundment” that references “a pit or impoundment, as that term is
defined above . . ..” The Horizontal Well Rule does not define these terms, however,
WVONGA suggests incorporating the definitions of “pit” and “impoundment” as set
forth in the Horizontal Well Act either verbatim or by reference. See W. Va. Code 88

22-6A-4(b)(7) and 22-6A-4(b)(10).

. Siting Requirements (§ 17.2). Because the siting requirements of the Proposed Rule

would eliminate anything within the 100-year floodplain, operators will required to
undertake large and extremely costly excavation projects in areas of steep terrain to
provide an area large enough for construction of a centralized waste pit or
impoundment. The proposed maximum 2:1 horizontal to vertical slope requirements
would present additional challenges in this limited area. WVONGA is concerned that
these rules will effectively disincentivize and render cost-prohibitive and uneconomical
the water recycling/reduction efforts that have been implemented oy the industry,

thereby resulting in the need for more freshwater to be used instead.
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WVONGA suggests that WVDEP revise this section to establish a waiver
procedure for the setback distances from perennial streams and wetlands (of 500 feet
and 100 feet, respectively) if the operator makes a sufficient demonstration that
additional controls or other measures will be implemented to ensure the protection of
the relevant perennial stream(s) and/or wetland(s).’ Finally, WVONGA also requests
clarification that the proposed setbacks should be calculated from the centralized pit or
impoundment itself (i.e., the bank of the pit or impoundment), rather than from the limit
of disturbance.

¢. Compaction of Centralized Pits and Impoundments (§ 17.2). The Proposed Rule
requires fills to be constructed in horizontal lifts with a maximum thickness of nine
inches and with no individual particle greater than three inches. § 17.2.d. Common
practice in the industry allows for the use of particles up to six inches in length, and
horizontal lifts of 12 inches. WVONGA is unaware of any technical reason to establish
the alternative limitations set forth in Section 17.2.d of the Proposed Rule.

d. Leak Detection System Requirements (§ 17.2.f). Section 17.2.f2 provides that
“[e]ach centralized pit shall have its own sump(s). The design of each sump and
removal system shall provide a method for measuring and recording the volume of
liquids present in the sump and the volume of liquids removed.” WVONGA notes that
the volume of liquids present in the sump may be difficult to measure accurately and
does not provide any assurance as to the integrity of the pit; rather, monitoring the
volume of liquids removed should provide adequate information as to pit integrity for

purposes of this section.

’ WVONGA also notes that the proposed 500-foot setback from & perennial stream measured

horizontally from the limit of disturbance is excessive, and suggests that a 100-foot setback would be more
appropriate and provide adequate protection of the water feature from erosion and sedimef@BGEENWED
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¢. Design Standards (§ 17.2.h). The Proposed Rule would require a centralized pit or
impoundment to be “designed, constructed, maintained and operated to prevent
overtopping resulting from normal or abnormal operations; overfilling: wind: rainfall;
run-on; malfunction of level controllers, alarms, and other equipment; and human error
.7 §17.2h. WYONGA notes that, while it is possible to minimize these risks, it is
not possible to design, maintain and operate a pit or impoundment against all possible
equipment malfunctions, anomalous nature events or human error. Accordingly, we
suggest substituting the term “prevent” in this subsection with the phrase “minimize to
the degree possible the risk of.”
13.  FKiscal Note
The Fiscal Note included with the Proposed Rule fails to address the economic impact of
the agency’s proposal on persons affected by the rules and regulations as required by the West
Virginia Administrative Procedures Act (the “WVAPA™), Specifically, the WVAPA requires a
proposed legislative rule to “have a fiscal note attached itemizing the cost of implementing the
rules as they relate to this state and to persons affected by the rules.” W. Va. Code §§ 29A-3-
4(b) and 29A-3-5 (emphasis supplied). The Fiscal Note accompanying the Proposed Rule contains
no evaluation of its impacts to those “persons affected by the rules,” including the regulated
community. Accordingly, WVDEP should undertake a reasoned evaluation of the economic
impact imposed by the Proposed Rule as required by the WVAPA and resubmit the proposed rule
together with this analysis,

14,  Typographical Errors and Clarifications

section should be to subdivision 19.1.f instead. (A review of the subdivisions of
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Section 19.1 reveals an apparent numbering error, with duplicate provisions being
numbered 19.1.a, 19.1.b and 19.1.c.)
. Annual Production Reporting (§ 11.1.a). Consistent with the substitution of “natural

gas liquids” for “condensate,” WVONGA suggests the following revision to Section

[1.1.a: “The volume of natural-gas—liquids—condensate reported shall be those-the

amount separated under the control of the well operator.”

Scope of Section 16. The title of Section 16 limits its applicability to freshwater
impoundments with a capacity greater than 5000 barrels that are included in a specific
well work permit, but this limitation is not always clear in the regulatory text of the
subsections. For purposes of clarity, therefore, WVONGA suggests the following
revisions:

e §16.1: “Notice of construction of all such pits-andfreshwater impoundments shall
be provided to the oil and gas inspector and the Chief prior to construction.”

* § 16.3: “In constructing the dike or embankment for a freshwater impoundment
subject to this section, the operator shall . . . .”

o §16.4: “A pit-er-freshwater impoundment subject to this section that is constructed
in such a manner . . . .”

 §16.5: “Any freshwater impoundment subject to this section that does not meet the
criterta . . . .”

¢ § 16.6.a: “After construction and prior to the placement of any fluid, all pits-and
freshwater impoundments with a capacity of greater than [5000] barrels included in a
specific well work permit shall be inspected . . . .”

. Security Requirements (§ 17.8.b). Because fencing specifications are now proposed
to be incorporated into the rule, it is no longer necessary for the first sentence of this
section to state that fencing must secure the site “from access by the public and

wildlife.” This language arguably suggests that additional measures bgyond those
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specified may be required. For purposes of clarity, therefore, WVONGA suggests the

following revision to this provision: “All centralized pits and impoundments shall be

enclosed by adequate fencing to secure the site from-aceess by-the-public-and-wildlife

as specified in this subdivision.”

. Presumed Abandonment (§ 19.3). It appears that the reference to W. Va. Code § 22-
6A-19 in the first sentence of this subsection properly should reference W. Va. Code §
22-6-19.

Variance for Plug Lengths (§ 19.5). This provision states that “[a]ll cement plugs,
other than those across coal seams, shall be at least [100 feet] in length unless a
variance from such a requirement is granted pursuant to section 18 below.” This
reference to “section 18” is unclear and should be clarified and/or corrected.

. Objections to Application to Clean Out and Replug (§ 20.2.b). The second sentence
of this section should be revised as follows: “If such an objection is filed or made, the
Chief shall set a hearing date and give notice . . . .”

. Forms. As a general comment, WVONGA notes that certain references to forms
throughout the Proposed Rule are either outdated (see, e.g, Section 11.1.a, which
references Form WR-39, the “Report of Annual Production,” whereas the website
provides Form WR-3%¢, entitled “Report of Monthly Production™) or utilize the
incorrect form name (see, e.g., Section 20.2.a, referring to Form WW-4 as the “Notice
of Intention and Application to Plug and Abandon a Well,” although the Form WW-4A

on the website is titled “Notice of Application to Plug and Abandon a Well”). Though

relatively minor, discrepancies like these should be corrected to minimize the potential
for confusion. | RECEIVED
Office of Oil and Gas
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WEST VIiRGINIA RIVERS COALITION

3501 MacCorkie Ave. SE #129 « Charleston, WV 25304 « (304) 637-7201 « wWw.Wyrivers.org

July 27, 2015

Jason Harmon, Office of Oil and Gas
Department of Environmental Protection
601 57th Street S.E.

Charleston, WV 25304

Comments on §35CSR8 Proposed Rules Governing Horizontal Well Development
(Submitted via Email to Henry.).Harmon@wv.gov)

Dear Mr. Harmon,

Please accept the following comments on the Office of Oil and Gas’s (OOG}) proposed changes
to the rules governing horizontal well development.

We support, and these comments are intended to reinforce, the technical comments of The
West Virginia Surface Owners’ Rights Organization (WV-SORQ) and of George Monk and Molly
Schaffnit.

In general, we support many of the proposed changes to the rule and commends the agency for
its efforts to fill in the gaps in areas such as drilling in karst terrain/areas, promotion of closed-
loop systems, and procedures for investigation of migration.

However, we are disappointed that, with the exception of some changes to the sections of the
rule regarding construction of centralized pits and impoundments, the agency did not take
advantage of this opportunity to implement any of the recommendations mandated by the Act.

We offer the following comments (that reinforce input provided by WV-SORO et. al.) relating
to the rule’s potential in better protecting water supplies from impacts of horizontal well
development activities:

§35- 8 -2.15, “Karst terrain” definition.
The defined term “karst terrain” does not appear anywhere in the rule. Also, theQEBEWED
uses the word “topography,” which generally refers to features on the surfffietherftidim and Gas
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geologic substrata. We suggest that the rule define “karst region” as an area of the state,
generally underlain by limestone ... in which the subterranean features are formed ... *

§35- 8 -5.1.i. Karst region testing.

We support the requirement that testing to be conducted to identify caves and other
subterranean features in karst regions be determined and approved by the West Virginia
Geologic and Economic Survey. However, we believe that the rule needs to go further and
require study and experimentation with drilling techniques before it is permitted in karst areas.

§35- 8 -5.3.e. Notice provisions for permits in karst regions.

We support the requirement that operators applying for permits in karst regions provide notice
to the West Virginia Cave Conservancy and the West Virginia Speleological Society either prior
to or at the time of filing the application with the O0G. Ideally, notice should be given to these
organizations prior to the permit being filed so that they have ample opportunity to provide
input and share their knowledge and expertise regarding the protection of these sensitive
regions.

§35- 8 -5.5.C.9. Compaction, acceptable moisture range requirements for embankments.
We support the minimum compaction requirements for embankments and the requirement for
soil tests to determine an acceptable moisture range.

§35- 8 -5.6.b.6. and 5.6.d. Water Management Plans: Aquifer testing and use of aquifer test
data to evaluate appropriateness of water withdrawal rates.

We support the requirement that water management plans include an aquifer test to
demonstrate the feasibility of using a water supply well for groundwater withdrawals. We also
support the agency’s review and use of the aquifer test data to evaluate the appropriateness of
water withdrawal rates and maintain minimum stream flow.

§35- 8 -5.6.e. Water Management Plans: Signage at water withdrawal locations.
We support the additional signage requirements for water withdrawal locations and the
inclusion of the phone number for the OOG.

§35- 8 -5.6.f. Water Management Plans: Wastewater storage.

We support the requirement that wastewater generated from drilling, fracturing, stimulation

and production being re-used for similar purposes at another location must be stored in tanks

or in centralized pits subject to more detailed and stringent design and construction standards

and operational criteria. In particular, we appreciate the transition to pitless or CIOSﬁE&EIVED
drilling systems and that open pits will no longer be used to store drilling wastemlcsét%f Oil and Gas
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§35- 8 -5.11. Area of Review.

We support and appreciate the addition of this requirement to investigate existing active,
plugged and abandoned wells surrounding the proposed well to identify and evaluate potential
conduits for fracture propagation and help prevent gas migration. Gas migration can occur
because of problems with fracturing, because of initial problems with casing and cementing,
and because of deterioration of casing and cementing of existing and new wells over time. The
Office needs to investigate and determine the cause of gas migration (including contamination
of drinking water supplies, not just “plugged” wells venting) if it occurs, but it’s more important
to put in place pro-active measures to evaluate existing nearby wells (active, plugged and
abandoned) to prevent migration from happening in the first place.

§35- 8 -9.1.a.4. and 9.1.a.5 Water supply wells: Aquifer test and drin king water well testing.
In addition to registering the wells, we support and appreciate the proposed requirement to
conduct a detailed aquifer test to ensure that groundwater resources are adequate and that
proposea withdrawals from water suppiy weiis wili not adversely impact water resources.
However, section 9.1.a.4. of the rule uses the phrase “without significant adverse impact.” This
suggests that some adverse impacts to water resources are acceptable. Our position is that
efforts should be made to avoid any adverse impacts.

We also strongly support the requirement that all drinking water wells within 1,500 feet of a
water supply well be flow and quality tested by the operator upon request of the drinking well
owner and the specifications for how the flow test will be conducted. In the first sentence of
section 9.1.a.5. there appears to be a stay “or” after “All drinking water wells.” Was it the
intention to also include developed springs? If so, we would support this addition to the rule.

We have some additional comments and questions regarding how a drinking well owner would
know to request the testing, as there is no requirement in statute or rule that they be notified
about the drilling of the supply well (see comments on §35- 8 -15.1. and 15.2 below.)

§35- 8 -9.1.b.2. Signage for water withdrawal locations.

Regarding signage at water withdrawal locations, this section and/or section 5.6, which also

addresses signage should be amended so that they are consistent with each other. For

example, section 5.6. say the signage shall include the website address for the Office, but this is

not mentioned in section 9.1.b.2. Additionally, section 5.6 says the signage shall include “the

telephone number of the company conducting the withdrawal” while section 9.1.b.2. says the
telephone number for the operator for which the water withdrawn will be utilized. Slﬁé&EIVED
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company conducting the withdrawal may not be the well operator, both should be required at
both places.

§35- 8 -9.1.b. Baseline water testing in karst regions.

We support the requirement that baseline water quality testing be conducted in karst regions
prior to commencement of any site construction or well work. Because water resources in
karst regions could more easily be disrupted by drilling or surface disturbances than water
resources in other areas of the state, these resources should also be flow tested.

§35- 8 -9.2.c.3. Conductor drilling fluid.
Conductor boreholes are so shallow that they do not need to put anything but fresh water

down the hole.

§35 - 8 - 9.2.d.2. Freshwater casing standards; Use of additives, risk of damage.

We appreciate the requirements to drill the freshwater casing well bore using only air, fresh
water or freshwater based drilling fluids However, we do not know what a freshwater-based
drilling fluid is. We presume that is drilling mud. Because there is no casing that is cemented
in, this is well known to be the most common time for groundwater pollution to occur.
Therefore, we oppose any additives being allowed.

We are concerned about language that says the operator shall use, “practices that minimize
damage or disturbance or the possibility of unnecessary damage or disturbance to the un cased
strata/formations and groundwater....” We do not think damages should be minimized, they
should be prevented. The risk of damage should be minimized, not the damage itself.

Similarly, “unnecessary damage or disturbance” seems to assume that damage may be
hecessary. We do not accept that assumption. There should be no damage to groundwater
except perhaps temporary drainage out of a suspended water table into the borehole.

We support the proposed prohibition on using additives in karst regions when drilling the
wellbore for the fresh water casing. We also support the requirement that a cement basket or
similar device be used to allow for cementing of the annular space when a well is drilled
through a cave void.

§35 - 8-9.2.d.10., 9.2.e.5., and 9.2.f.2. Formation Integrity Testing (FIT).

We support the new provisions indicating that a Formation Integrity Test (FIT) may be required
by the Chief after the setting of the fresh water protection, coal seam and intermediate casings
to establish cement and formation integrity. While this is definitely an improvement to the
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current casing and cementing standards, FIT should be mandatory, at least for the fresh water
Casing, rather than leaving it to the discretion of the Chief. In fact, the American Petroleum
Institute (APl) recommends the FIT tests for all weils that are hydraullically fractured. We think
a bond log should be run on every well — again at least for the surface casing. We understand
that the rule contains a number of provisions that are designed and intended to result in a
protective casing properly cemented through the fresh water zones. However, nothing in the
rule requires a check to see if the goal has been accomplished.

§35- 8 -9.2.h.7. Notification of cementing operations.

The most crucial action for the protection of groundwater is the cementing of the fresh water

casing. The most common violation of cementing standards by operators is to fail to wait long
enough for the cement to harden before the operator starts drilling again — therefore causing

many mini-annuli in the cement job. This provision wisely requires the operator to give notice
of the commencement of any casing installation to the inspector.

§35- 8 -9.2.j. Monitoring for leaks and deterioration.

In addition to annual inspections, there shouid be mandated monitoring for and reporting of
leaks and deterioration of casings over time. The current language only requires the operator
to conduct an inspection at the surface but does not specify that any type of integrity test be
conducted.

§35- 8 -9.2.k. Results of tests should also be available for interested parties.
Surface owners and other interested parties should have access to these tests.

§35 - 8 - 9.3. Closed-loop drilling systems.
We strongly support and appreciate the transition to pitless or closed-loop drilling systems and
that open pits will no longer be used to store drilling waste on site or within the permitted limit

of disturbance.

§35- 8 -9.4. Monitoring of potential conduits for unintended fracture propagation,
communication.

We support and appreciate the addition of this section requiring operators to identify and
monitor potential conduits for unintended fracture propagation during the hydraulic fracturing
process, and to cease operations if pressures indicate communication has occurred. As noted
previously, gas migration can occur because of problems with fracturing, because of initial
problems with casing and cementing, and because of deterioration of casing and cementing
over time. It is important to monitor potential conduits for unintended fracture propagation to
determine if communication or gas migration has occurred, which should also be part of the
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rule, but it’s more important to put in place pro-active measures to evaluate existing nearby
wells {active, plugged and abandoned) to prevent communication (and especially
contamination of drinking water supplies) from happening in the first place.

§35- 8 -12.2. Access roads and sedimentation.
Access roads should be constructed and maintained to prevent any sedimentation, not

“minimize” sedimentation.

§35- 8 -12.3. Well sites and sedimentation.
Weli sites should be constructed and maintained to prevent any sedimentation, not “excessive”

sedimentation.

§35- 8 -12.4. Pits and Impoundments Associated with a Well Work Permit.

We support and appreciate that under the proposed rule drillers must use closed-loop drilling
systems and that the use of open, on-site pits associated with a well work permit would be
eliminated. In keeping with this change, language related to the pits that would no longer be
allowed is removed from this section. However, we are concerned about existing permits and
pits allowed under permits issued prior to the effective date of the proposed changes. This
section (and other sections of the rule pertaining to pits associated with a well work permit)
should be written so it is clear that existing/previously permitted pits must meet the
requirements specified in the rule, must have proper inspections, must be properly reclaimed
and waste stored in the pits must be disposed of properly.

We support the prohibition on construction of impoundments in karst regions.

§35- 8 -15. Water Supply Testing.
We strongly support the requirement that all drinking water wells within 1,500 feet of a water
supply well be flow and quality tested by the operator upon request of the drinking well owner.

Testing and presumption of liability should include possible poliution from the
lateral/horizontal legs of the well bore.

§35- 8 -15.3.b. Water testing parameters.
We recommend that the following should be added to the list of tasting parameters:

-Magnesium, Lead, Strontium, and Potassium: Metals that can help determine whether
water quality has been impacted by fracing fluid or brine (in addition to the other metals
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on the list}. Also, Potassium in particular has been proposed as a possible tracer for
fracing fluid contamination.

-Acrylonitrile: An ingredient in fracing fluid and therefore a possible signature of
pollution from fracing fluid.

-Acidity, Alkalinity, Hardness: General water chemistry parameters that help provide a
general characterization of the water. In addition, some surface water quality criteria
are hardness-dependent.

-Gross alpha, Gross beta, Radium-226, Radium-228: Radiological parameters that can
help determine whether naturally occurring radioactive materials (NORMSs) have made it
to the surface. The Department’s own sampling has confirmed the presence of NORMs
in wastewater from Marcellus Shale wells.

The lack of metals testing is curious since the EPA names them as a test parameter on this page
(http://water.epa.gov/drink/info/well/fag.cfm) for when there are gas drilling operations
nearby. Lead and the other heavy metals are also listed in an academic study: Swistock, Bryan.
2008. Gas Well Drilling and Your Private Water Supply, Water Facts #28. University Park, PA:
The Pennsylvania State University, College of Agricultural Sciences, Cooperative Extension,

School of Forest Resources. httg:[[resources.cas.psu.edu[ﬂaterResources{Qdfsggasdrilling.gdf.

§35- 8 -15. Replacement of water supplies.

The rule should include procedures for requiring the operator to replace water supplies that are
contaminated, diminished or interrupted by oil and gas operations as specified by the W.Va.
Code §22-6A-18.

§35- 8 - 17. Construction of Centralized Pits and Impoundments.

We commend the O0G for proposing additional safeguards for centralized pits that store waste
generated by natural gas drilling operations and the steps the OOG has taken in this rule to
reduce the use of pits and the problems associated with them. More detailed and stringent
design and construction standards and operational criteria for all pits and impoundments are
long overdue. However, drilling pits are not necessary and their use poses an unnecessary risk
to human health and the environment, no matter how well they are constructed. We strongly
encourage the Department to eliminate the use of pits for the storage of drilling and
hydraulic fracturing fluids and other drifling waste.
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Absent a strict prohibition on the use of pits, we appreciate that the proposed design and
construction standards impose restrictions on where centralized waste pits can be located. We
also appreciate that the standards acknowledge the threats pits pose to surface and ground
water by requiring dual liners with leak detection and requiring companies to install water
quality monitoring wells near the pits. Nevertheless, we have identified a number of
shortcomings with the proposed standards. The following comments are drawn from WVv-
SORO’s 2012 comments on the O0G’s Design and Construction Standards for Centralized Pits,
on which many of the additions to these sections appear to be based. These comments were
prepared with the input of surface owners who have experienced problems with pits, including
torn liners and leaking of potentially toxic liquids into soils, surface water and groundwater.

§35- 8 -17.2.a. Siting Requirements.
We appreciate the proposed siting restrictions. Such restrictions are long overdue, and we
particularly applaud the prohibition of locating pits in karst areas.

Adequate setbacks are needed for the protection of all water supplies (public and private).

While the proposed standards place restrictions on the location and construction of pits relative
to perennial streams, consideration should also be given to construction around or the filling of
intermittent or ephemeral streams.

§35- 8 -17.2.8. Monitoring.

We appreciate the water quality monitoring provisions of the proposed standards, keeping in
mind residents in rural areas who rely on groundwater aquifers for their drinking water.
However, in addition to establishing monitoring wells to monitor general groundwater quality
over the life of the pits, the standards should aiso require evaluation of baseline water guality
of nearby water wells and developed springs.

§35- 8 -17.2. g.4. Data Analysis, Water Sampling and Testing Parameters.

The proposed standards require the collection of water samples once per calendar quarter. A
more frequent sampling schedule would be more meaningful. Conductivity and pH in particular
can be easily measured in the field and relatively inexpensive monitors (compared to the cost
of establishing the monitoring well) can be deployed to measure and record these parameters
on a continuous basis.

Although the minimum parameters are good indicators of possible contamination, they are not
regulated by primary drinking water standards. The list of testing parameters should be
expanded to include constituents such as heavy metals, chemicals or chemical compounds used
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in hydraulic fracturing and naturally occurring radioactive materials (NORMs} known to exist in
the Marcellus Shale — constituents DEP’s own sampling has shown are present in drilling
wastewater.

At a minimum, non-seasonal changes in the parameters specified in the proposed standards
should immediately trigger additional sampling and more extensive testing for heavy metals,
BTEX and radioactivity. If changes occur, owners of nearby drinking water wells and springs
should be notified immediately, and their wells and springs should be sampled and tested for

potential contaminants.

§35- 8 -17.5.b. Conformance with Plans, Engineer Certification
We support the additional certification requirements in this section to help ensure that pits and
impoundments are constructed in accordance to plan.

§35- 8 -18.3. Spill Pollution Prevention and Control Measures.

This section is permissive on the use of “linings, feltings, paddings, and support boardings of
adequate quality.” The use of these prevention and control measures should be required
(“shall use” rather than “may utilize”). And all the plans should be submitted to the State, not

just in the event of prior problems.
Thank you for the opportunity to provide comments on the rule.

Angie Rosser
Executive Director
West Virginia Rivers Coalition
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