Public Hearing Sign In Sheet

Rule 38CSR2

West Virginia Surface Mining Reclamation Rule
6 p.m., July 24, 2015, WVYDEP Headquarters

The Department of Environmental Protection asks for the information below so that agency stattf may provide responses
and information about decisions to you. The information you veluntarily provide on this sheet becomes part of the
public record related to this topic and may be released if requested under the Freedom of Information Act.

Name (please print) Address Organization Phone/Fax E-mail Comment
Yes/No
: | 0 Eoy joo t -
., 7 ‘ ) - = IR UIL IR G ’ y J
C;j /7 (f’" Qﬁéﬂ éxﬁ_ﬁj (ﬁuxﬁ?ﬁ[zﬁ l[/ Z/z/ < (J S YD %j’ S / / < Sn f‘j? {gdﬁé’/ o e
.. - Po.Bet A3 WV Cose ]
PAson/ BOST1E Lhariespos’ ; o 75339 | ASSaCiATION |- 342 4/53 Jb:ng"é @Wuzm/ LG | AR
| \ o Foceat ,alﬁﬂmr&%'[’(ﬁg”l:‘gﬁh
C/\\“‘J"OX COTQ‘&[( L&&ﬂmu{{ziiii‘;ﬂ k @ﬁma—i[ s Lo 5




WV west Virginia Coal Association

COA PO Box 3923, Charleston, WV 25339 « (304) 342-4153 = Fax 342-7651 » www.wvcoal.com

July 24, 2015

Mr. Charles Sturey

Waest Virginia Department of Environmental Protection
Division of Mining & Reclamation

601 57" Street

Charleston, WV 25304

Via Elactronic Mail: Charles.S.Sturey@wv.gov

Re: Public Comment Period on Proposed Revisions to the Surface Mining &
Reclamation Rule, 38 CSR 2

Dear Mr. Sturey:

Pursuant to the public notice published by the Division of Mining & Reclamation
(DMR), the West Virginia Coal Association (WVCA) offers the following comments
regarding the agency’s proposed revisions to the Surface Mining & Reclamation Rule, 38
CSR 2.

The West Virginia Coal Association (WVCA) is a non-pirofit state coal trade
association representing the interests of the West Virginia coal industry on policy and
regulation issues before various state and federal agencies that regulate coal extraction,
processing, transportation and consumption. WVCA's general members account for 95
percent of the Mountain State’s underground and surface coal production. WVCA also

represents associate members that supply an array of services to the mining industry in
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West Virginia. WVCA’s primary goal is to enhance the viability of the West Virginia coal
industry by supporting efficient and environmentalily responsible coal removal and
processing through reasonable, equitable and achievable state and federal policy and
regulation. WVCA is the largest state coal trade association in the nation.

WVCA commends the DMR for its work to revise the state’s mining & reclamation
ruie as directed by the West Virginia Legislature with its passage of Senate Bill (SB) 357
during the 2015 Regular Session.

As the Legisiature acknowledged during its consideration of SB 357, certain
provisions of West Virginia’s mining rules are supstantiaiiy different than the
corresponding provisions of federal mining regulations as promulgated and
implemented by the federal Office of Surface Mining (OSM). These differences make
West Virginia’s mining regulatory program more stringent than the federal program and
most of our surrounding states. The two provisions specifically addressed by SB 357,
contemporaneous reclamation and inactive status, are overly complex, leading to
substantial confusion between industry and DMR personnel with respect to their
implementation. Interpretations by DMR varied from inspector to inspector, from
supervisor to inspector and from regional office to regional office.

Additionally, the complexity of the rules provided opportunities for entirely
different interpretations and application of the standards by OSM in their mining

oversight role. Aligning these two rule sections more closely with the federal program

Waest Virginia Coal Association

Comments on Proposed Revisions to the West Virginia Surface Mining & Reclamation Rule, 38 CSR 2

July 24, 2015



removes some of the subjectivity from these provisions and will provide much needed
consistency to the coal industry and state regulators.

While these proposed revisions are welcome, more work is needed to assure that
West Virginia’s mining regulatory program is concise and consistent with the regulations
of OSM to prevent unintended interpretations. For example, DMR'’s current rule
contains several references that are inconsistent with the federal program and invite
mischief, as they serve to confuse the mining regulatory program with the one
implemented under the provisions of the federal Clean Water Act and corresponding
West Virginia Water Pollution Control Act.

38 CSR 2 contains at least 24 references to compliance with “water quality

standards” in provisions related to hydrologic information, protection of the hydrologic
balance, performance standards for surface and underground mines, reclamation and
reclamation bonding. Use of the term “water quality standards” in West Virginia’s
mining program is misplaced, and conflict with the agency’s own interpretation of the
program (see attachment “A”, letter from DMR dated June 5, 2012). Similar references
DO NOT exist in the corresponding federal surface mining progiaim or those of

surrounding states, which correctly reference compliance with water quality standards

as applied in NPDES permit effiuent limitations.

Reliance on effluent limitations is not only consistent with the agency’s position
in the context of the surface mining program but the federal and state NPDES programs

as well, as confirmed by recent revisions to the state’s coal mining NPDES program (see
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attachment “B”). WVCA recommends that DMR remove any references to “water

quality standards” in the state mining rule that are inconsistent with the

corresponding federal requlations.

WVCA appreciates DMR’s diligent efforts to revise the state mining rule in

accordance with SB 357 and the opportunity to provide these comments regarding the

proposed changes.

Respectfully Submitted,

Jason D. Bosiic
Vice-President
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Comments of the West Virginia Coal Association:

Proposed Revisions to the West Virginia Surface Mining & Reclamation Rule (38 CSR 2)

july 24, 2015
Attachment “A”

-

. west virginio deparment of environmental protection

Division of Mining and Reclemation Ear] Ray Tomblin, Governor
601 §7* Street, Charleston, WV 25303 Randy C, Fuffinan, Cabintt Secretary
Phone: (304) 926 0420 Fax (304) 926-G456 dep.wv.gov

June 5, 2012

Via Certified Mgl
Mt. Derek O. Teaney, Esq.

Appalachian Mountain Advocates
Post Office Box 507
Lewisburg, West Virginia 24901

Re:  Citizen Iuspection Request
Fola Coal Company, LLC — Permit Nos. S-2005-02 & S-2007-98

Dear Mr. Teaney:

Piease be advised that the Division of Mining and Reclamation (“DMR™) is precluded
from taking enforcement action pursuant tc the West Virginia Surface Coal Mining and
Reclamation Act (“WVSCMRA”) against Fola Coal Company, LLC (*Fola™) as a result of the
citizen inspection conducted on March 22, 2012. Section 702 of the Surface Mining Control and
Reclamation Act of 1977 (“SMCRA™) states that nothing in the Act “shall be construed as
superseding, amending, modifying, or repealing...[t]he Federal Water Pollution Control Act
[“CWA,” 33 U.8.C. § 1251, et seq.], as amended, the State laws enacted putsuant thereto, or
other Federal laws relating to preservation of water quality.” 30 US.C. § 1292(a)3). West
Virginia enacted the West Virginia Water Pollution Control Act (“WVWPCA™), W.Va. Code §
22-11-1, et seq., pursuant to the CWA.

As part of the WVWPCA, W.Va Code § 22-11-6 specificaily states:

(2) Notwithstanding any rule or permit condition to the contrary, and
except for any standard imposed under section 307 of the federal Water
Pollution Control Act for a toxic pollutant injutious to human health,
compliance with a permit issued pursuant to this article shall be deemed
compliance for purposes of both this article and sections 301, 302, 306,
307 and 403 of the federal Water Pollution Contro]l Act. Nothing in this
section, however, prevents the secretary from meodifying, reissuing or
revoking a permit during its term. The provisions of this section
addressing compliance with a permit are fntended to apply to all existing
and future discharges and permits without the need for permit
modifications. However, should any such modification be necessary
under the terms of this article, then the secretary shall immediately
commence the process to effect such modifications;

Promoting a heelthy environment.
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This language is commonly referred to as the “permit-as-a-shieid” language that has been a
longstanding part of the CWA. See 33 U.S.C. § 1342(k); Piney Run Preservation Ass'n v. Cnty
Com’rs of Carroll Cnty, Maryland, 268 F.3d 255 (4™ Cir. 2001). 1t has the effect of preventing
the State from taking enforcement action against a permit holder for violation of water quality
standards that are not embodied in effiuent limitations that are expressed in a NPDES permit.

Section 702(2)(3) of SMCRA precludes the State from exercising greater enforcement
authority to cite violations of water quality standards under its surface mining laws than it has
under the WYWPCA. Therefore, W.Va. Code § 22-11-6(2) precludes DMR from issuing a
notice of violation for exceedences of selenium water quality standards under WVSCMRA
where a permittee is in compliance with their WV/NPFDES permit. A review of Fola's
WV/NPDES Permut Nos, WV1013815 & WV1017934 indicates that there are no requirements,
either limits ot report only, for selentum for outlets 009, 022, 023 and 027. Netwithstanding the
elevated levels of selenium found within the samples taken during the inspection, Fola is in
compliance with both of its WV/NPDES permits.

With this being said, the State will be taking adminjstrative action pursuant fo the
WVWPCA to compel Fola to address seleniumu at the locations in question. Please find enclosed
a copy of the administrative order issued pursuant to the WVWPCA and served upon Fola
concurrently with this letter. Also enclosed is a copy of the final complaint investigation and the
laboratory analyses for DMR’s samples taken during the inspection. Please note that your rights
under WVSCMRA are also attached to the complaint investigation form enclosed herein,
including your right to appeal this decision to the Surface Mine Board within thirty days of
receipt of this letter.

We want to thank yvou for your participation as citizen involvement is vital to DMR’s
work. Should you have any further questions, please do not hesitate to contact me.

Sincerely, o

Thomas L. Clarke

cc:  Fola Coal Company, LLC
DMR Philippi Field Ollice
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July 24, 2014
Y Attachment “R”

Mr. Charles S. Sturev
West Virginia Department of Environmental Protection

Division of Mining & Reclamation

601 57" Street SE

Charleston, WV 25304

Via electronic mail: Charles.S.Sturey@wv.gov

Re: Comments on Proposed Revisions to 47 CSR 30, the Coal Mining NPDES
Rule

Dear Mr. Sturey:

Pursuant to the notice published in the State Register by the West Virginia
Department of Environmental Protection {WV DEP), the West Virginia Coal Association
(WVCA) offers the following comments and observations regarding the agency’s
proposed revision to the coal mining NPDES rule, 47 CSR 30.

The West Virginia Coal Association {WVCA) is a non-profit state coal trade
association representing the interests of the West Virginia coal industry on policy and
regutation issues before various state and federal agencies that regulate c:oal extraction,
processing, transportation and consumption.

WVCA’s producing members account for 98 percent of the Mountain State’s
underground and surface coal production. WVCA also represents associate members

that supply an array of services to the mining industry in West Virginia. These include
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coal transportation companies, engineering firms, mining equipment manufacturers,
coal consumers and land holding companies. WVCA’s primary goal is to enhance the
viability of the West Virginia coal industry by supporting efficient and environmentally
responsible coal removal and processing through reasonabie, equitable and achievable
state and federal policy and regulation.

As we explain below, the current rulemaking initiative is intended to implement
the provisions of Senate Bill (SB) 615 (passed in 2012) and to clarify that the “permit
shield” provision for coal permits {found at 47 CSR 30.3.4.a) works just as effectively as
those in non-coal permits and federal permits. As such, the permit shield in the coal
NPDES rules defends a permittee from a challenge where effluent limits are being met,
even where such a suit alleges a violation of water quality standards. The proposed
revisions will also address a provision that was improperly added to the coal mining
NPDES rule in violation of the state’s rulema king processes.

As discussed by the Legislature during its consideration of SB 615, the
objective of the statutory revision is to address a provision contained in the coal
mining NPDES rule that has no paralle! in federal regulations or West Virginia's
non-coal NPDES rule:

The discharge or discharges covered by a WV/NPDES permit are to be of

such quality so as not to couse violation of applicable water quality
standards promulgated by 47CSR2..."

47 CSR 30.5.1.1

Comments of the West Virginia Coal Association.
Proposed Revisions to the Coal Mining NPDES Rule (47 CSR 30)
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WVDEP historically understood and applied the rule simply as a statement that
effluent limits should be calculated for parameters of concern during the permit process
to ensure thai discharges did not violate applicable water quality standards—not to
make compliance with water quality standards a universal permit condition.
Nonetheless, anti-mining activists have filad citizen suits against mine operators
claiming that under the rule language cited above, coal mining NDPES permit holders,
unlike their non-coal counterparts, were required to meet all water guality standards
regardless of the actual effluent limits contained in their NPDES permits.® The rule
language resulted in a bizarre regulatory situation where coal mining operations were
subject to claims they were liable for compliance with all state water quality standards
while a non-mining discharge, even though exactly the same, was held only to
compliance with the effluent limits contained in its permit.

Recognizing this anomaly and its absurd regulatory result, the Legislature passed
SB 615 to address this peculiar language found in 47 CSR 30 by amending the West
Virginia Water Pollution Control Act (WV WPCA), The legislature intended to conform
the coal NPDES program to that which exists for the industrial community and require
WVDEP to impose express effluent limits in NPDES permits before enforcement action

could be taken against a permit holder for violating effluent limitations.

*See generally 47 CSR10.3 4.a (setting out “permit shield” for non-coal NPDES permits) with 47CSR 10.5
(containing no “shield piercing” provision analogous to 47CSR 30.5.11).

Comments of the West Virginia Coal Association:
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WV DEP followed SB 615 with a rule, but unfortunately a federal court ruled that
neither SB 615 nor the 2012 rule were sufficientiy clear to affect the Legislature’s intent
to conform the coal NPDES program to that which exists for the non-coal world and
under the federal Clean Water Act (CWA) as it exists in most other states. WVCA
believes the currently proposed revisions will finally address the unfair and irrational
disparity between the coal mining NPDES rule, West Virginia’'s other NPDES regulations,
the regulations of surrounding states and the federal CWA.

While the lack of a corresponding federal requirement and the disparity between
the regulatory programs for coal and non-coal operations in the state is enough to
justify the proposed change, a revision is warranted since the validity of the current rule
language is suspect. An examination of the history of 47 CSR 30.5.1.f reveals serious
lapses in the rulemaking process to the point where it is ciear the provision was not
properly enacted.

In 1984, the predecessor agency to WV DEP separated its NPDES permitting
program into two sets of rules- one for coal mining operations and one for non-coal
facilities. This administrative separation was undertaken to synchronize the issuance of
permits for coal facilities since mining operations are also required to obtain permits
under the West Virginia Surface Coal Mining & Reclamation Act (WV SCMRA).

Prior to this separation, the state’s NPDES rules applied to both coal and non-coal
facilities. These “inclusive”, pre-1984 NPDES rules contained the equivalent of the

modern permit shield provision currently found in 47 CSR 30.3.4.a {coal) and 47 CSR

Comments of the West Virginia Coal Association:
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10.3.4.a. (non-coal). These rules DID NOT contain anything even resembling the

problematic language now found at 47 CSR 30.5.1.f.°
After the separation of the two permitting programs in 1984, the coal mining
NPDES rule continued to include the permit shield provision currently found at 47 CSR

30.3.4.3, but for the first time now included language similar to 47 CSR 30.5.1.f.

requiring discharges to meet all water quality standards.

When the West Virginia Department of Natural Resources (WV DNR), WV DEP’s
predecessor agency filed its proposed coal mining NPDES rule with the West Virginia
Secretary of State and established a public comment period to begin the rulemaking
process, the agency stated the rules merely facilitated the consolidation of coal mine
permitting functions (WV SCMRA and NPDES) within the agency. The documents did
not disclose any substantive changes to the rules and provided no public notice to the
fact the rule would alter the program for coal mining operations by effectively
converting all water quality standards into permit effluent limitations.*

The provision requiring compliance with all water quality standards did not
appear in the rule until it was filed by WV DNR with the Secretary of State as 2 “final
agency rule” for consideration by the Legislature’s Rulemaking Review Committee

(LRRC). The LRRC approved the rule package on December 4, 1984 and it was

} Sec pages 5-7 of attachment “A”, the codified version of the West Virginia Department of Natural Resources’

NPDES rules that were effective from 1982 until April 24, 1984.
! See generally attachment “B”, letter dated May 8, 1984 from the West Virginia Department of Natural Resources

to the West Virginia Secretary of State regarding the proposed coal mining NPDES rules, attachment “ C”, a press
release dated May 29, 1984 from the West Virginia Department of Natural Resources announcing a public cornment
period on the proposed coal mining NPDES rule and attachment *“D”, publication of the proposed coal mining

NPDES rule in the State Register.

Commenis of the West Virginia Coal Association:
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subsequently approved by the full Legislaturz. There is no explanation in the
administrative records of the agency, the Secretary of State or the LRRC as to how or
why the additional language now found at 47 CS5R 30. .5.1.f. was added to the rule
between its initial filing for public comment and its submission as a final agency rute.
Since the agency provided no public notice or disclosure to the Legislature
regarding an obviously substantive change to the regulatory process for mining
operations, it violated the rulemaking provisions of the West Virginia Administrative
Procedures Act requiring amendments to proposed agency rules be filed in the State

Register “with a description of any changes and a statement listing the reasons for the

amendment.”®

Further evidence of the rulemaking infirmities of 47 CSR 30.5.1.f. is provided by
the federal Environmental Protection Agency’s (EPA) review and approval of the coal
mining NDPES rule. After the state completed its rulemaking in 1984, EPA published a
notice in the Federal Register announcing the federal agency’s tentative decision to
approve the revised coal mining NPDES rules. In that notice E£PA stated that “...no
substantive rights or obligations of any person will bc altered by this program

modification.”’

5 See generally attachment “E”, letter dated November 8, 1984 from the West Virginia Department of Natural
Resources to the West Virginia Secretary of State regarding the filing of a final agency rule related to the coal
mining NPDES program and attachment “F”, publication of the Legislative Rulemaking Review Committee’s
recommendations on the coal mining NPDES rule and pages 7-27 of attachment “G”, a preamble to the proposed
mules filed by the Department of Natural Resources with the Secretary of State.

*W.Va. Code §29A-3-6.a

750 Fed. Reg. (January 23, 1985) 2996-299,

Comments vf the West Virginia Coal Associaiion.
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When EPA provided notice of its final decision to approve the program revisions,
it again noted that separation of the coal and non-coal NPDES rules wouid occur
“without any substantive change in [the] state regulating authorities or
responsibilities.”® In its consideration of the rule, EPA obviously suffered the same
disadvantage as the public, the coal mining industry, the Secretary of State and the
Legislature- incomplete information supplied by the agency in contravention of the
state’s long-established rulemaking procedures. The proposed revisions to the rule
would remedy this grave mistake and finally return the coal mining NDPES rule to its
intended purpose and effect as explained in 1984.

Finally, WVCA feels that swift action on this rule is necessary for West Virginia to
maintain the control of its NPDES permitting program as intended by the Legislature and

the state-federal relationship established under the CWA.

Recent federal court decisions have relied on the differences between the coal
and non-coal programs in an attempt to “hijack” the interpretation and implementation
of the state’s water quality standards with respect to coal mining operations. Individual
permit holders have been confronted with potentially costly and perhaps unworkable
compliance situations based on this single provision of the coal mining NPDES rule that

was illegally enacted and has no parallel in the federal program or non-coal state NPDES

program.

8 50 Fed. Reg. (July 11, 1985) 28202.
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WVCA appreciates the opportunity to provide these comments regarding

contemplated changes to the state’s coal mining NPDES rules.

Respecifuiiy Submitted

Jason D. Bostic
Vice-President

Commenis of the West Virginia Coal Association:
Proposed Revisions to the Coal Mining NPDES Rule (47 CSR 30)

July 24, 2014



- @

Case 2:12-0v-03412 Documen 87-12 F“i- Comments of the West Virginia Coal Association:
! Proposed Revisions to the Coal Mining NPDES Rule {47 CSR 30}

July 24, 2014
Attachment “A”

WEST VIRGINIA ADMINISTRATIVE REGULATIONS
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Chapter 20-5A
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Adm. Reg. 20 ~ 35A Section 3
Serfes ITI

not supersede any permit previously lssued under the State act. All provisions .
of both permits shall be in force; except, Iin the event of a conflict, the
more stringent provisions shall apply. Such permits shall be deemed con-

solidated and comsidered as a single permit for the purposes of reporting,

adminisiration and enfurcemernt.

(e) Those unexpired permits previously issued under the State Act
ghall be revoked by the Chief whenever a new NPDES permit is issued for the
spme facility under this chapter; the issuance of the new permit shall
constitute csuse for revocaetion under the State Act. Any unexpired KPDES

permit issued by the U, 8, EPA shall not be enforceable by the Chief upon

the ispuance of a new NPDES permit under this chapter.

3.04 Effect of a Permit

(a) Ezcept for any toxic effluent standards and prohibitions imposed

under Section 307 of the CWA, compliance with a permit during its term
congtitutes compliance, for purposes of enforcement with Sections 301,
302, 306, 307, 318, 403 and 405 of CWA. 1In addition, one who is in
compliance with the terms and conditions of a permit shall not be subject
to criminal progsecution under Section 19 of the State Act for pollution
recognized and authorized hy such permit. Howaver, a permit may be revoked,
suspended, revoked and reilssued or wodified during itg term for cause as
set forth in Section 9.

(b) The issuance of a permit does not convey any property rights of

any sort, or any exclusive privilege.

3.05 Duration and Transferability of Permits

{a) Permits shall be effective for a fixed term not to exceed five I

(5) years.

page 10
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Adm. Reg. 20 - 54 Section 4
Series III

(b) of this section is no longer accurate because a different individual
or position has responsibility for the overall operation of the facility,
a new authorization satisfying the requirements of paragraph (b) of this
gection must be submitted to the Chief prior to or together with any
reports, Information, or applications to be signed by an authorized
representative.

(d) Certification. Any person signing a document under paragraphs (a)
or (b) of this section shall make the following certifieation:

"I certify under panalty of law that I have parasonslly azamiped and
am familiar with the information submitted in this document and all attach-
ments and that, based on my inquiry of thoese individuals immediately
responsible for obtaining the informatiom, I believe that the information
is true, accurate, and complete. T am gware that there are significant

penalties for submitting false informatiom, including the possibility of

fine and imprisomment.”

4.07 Filing Fee -~ For all NPDES permits, the filing fees required under

Chapter 3, Section 7 shall apply, as though fully set forth herein.

Section 5. Conditioms Applicable to All Permits
The following conditions apply to all permits. All conditions shall

be lncorporated into the permits either expressly or by reference. If
incorporated by reference, s specific citation to thege regulationsg must
be given in the permit.

(a) Duty to comply:
(1) The permittee must comply with all conditions of this permit.

Permit noncompliance comnstitutes a vioclation of the CWA and State Act

and 18 grounds for enforcement action; for permit modification, revocation

page 28
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WRB
Adm, Reg. 20 - 5SA Section 5

Series 111
and reissusnce, suspension or revocation; oY for denial of a permit remewal

application.

(2) The permittee shall comply with all effluent gtandards or
prohibitions established under Section 307(a) of the CWA for texic pollutants
within the time provided in the regunlations thai establiish these standards

or prohibitions, even if the permit has not yet been modified to incorporate

the requirement.,

(b) Duty to reapply. If the parmittee wishes to continue an activity

regulated by this permit after the expiration date of this permit, the
permittee must apply for & new permit at least 180 days prior to expiration
of the permit,

(¢} Duty to halt or reduce activity. It shall not be 2 defense for
a permittee in an enforcement action that it would have been necessary to
halt or reduce the permitted activity in order to maintain compliance with
the conditions of this permit. Y¥pon reduction, less or fallure of the
treatment facility the permittee shall, to the extent necessary to main-
tain compliance with its permit, control production or all discharges or

both until the facility is restored or an alternative method of treatment

is provided.
(d) Duty to mitigate. The permittee shall take all reasonable steps

to minimize or correct any adverse impact on the environment resulting
frem noncomplisnce with this permit,

(e} Proper operation and maintenance. The permittee shall at all
times properly operate and maintain all facilities and syatems of treat-
ment and control (and related appurtenances) which are installed or used
by the permittee to achieve compliance with the conditions of this permit.
Proper operation and maintenance includes effective performance,

adequate funding, adequate operator staffing and training, and adequate

— .-—__Ppage 29
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Adm. Reg. 20 - 54 Section 5
Series 111

laboratory and process contreols, including appropriate guality assurance
procedures. Unless otherwise required by Federal or State law, this
provision requires the operation of back-up aumxillary facilities or

gimilar systemg only when necessary to achieve compliance with the
conditions of the permit. For domestic waste trzatment facilitizs, waste
traatment operators as classified by State Health Department Regulations
authorized under Chapter 16, Article 1, Public Health Laws, Code of West
Virginia, will be required except that in circumstances where the domestic
wagte treatment facility is reéeiving any type of indugtrial waste, the Chief
may require a more highly skilled operator.

(f) Permit acticns. This permit may be modified, revoked and re~
issued, suspended, or revoked for casuse. The filing of a request by the
permittee for a permit modification, revocatlon and reissuance, or
revocation, oy & notificatios of planmned changes or anticipated noncompiiance,
does not stay any permit condition.

(g) FProperty rights. This permit does not comvey any property rights

of any sort, or any exclusive priviledge.

(h) Duty te provide information. The permittee shall furnish to the
Chief, within & specified time, any information which the Chief may request
to determine whether cause exists for modifying, revoking and reissuing,
suspending, or revoking this permit, or to determine complizoce with this
permit. The permittee shall also furnish to the Chief, upor request, conies

of records required to be kept by this permit.

(i) Insgpection and entry. The permittee shall allow the Chief, or
an authorized representative, upon the presentation of credentials and
other documents as may be required by law, to:

(1) Eunter upon the permittee's premises where a regulated facility or

activity is located or conducted, or where recorde must be kept under the

conditions of cthis permit;
. page 30
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Comments of the West Virginia Coul Association: ‘
Casg 2:12-cv-03412 Document 87-14 & Proposed Revisions to the Coal Mining NPDES Rule (47 CSR 30)
_’ £ July 24, 2014 -
g Attachment “B”

I
STATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESOURCES *
CHARLESTON 28208
JOHN D, ROCKEFELL.ER IV May 8, 1984 WILLIS H. HERTIS, JR,
Goveraor Dirastor
RONALD R, POTESTA
Deputy Director

The Honorable A, James Manchin
Secretary of State

State Capitol, Suite 157-X
Charleston, West Virginia 25305

Dear Mr. Manchin:

Re: Filing of Proposed Regulations -
Series VII - West Virginia Surface
Mining: tioms; Section 10 - .

The Department is filing with your office proposed rules and regulations
relating to the consolidation of the State's surface mining program and
water pollution control program as it relates to coal mines, preparation
plants, and all refuse and wmsts therefrom wnder Article 5A.

We are proposing these rules. for public cooment until the close of

business on June.8, 1983 or until the end of the public hearing scheduled
for that day. We have enclosed a separate Notice of Public Hearing.

Please file these proposed regulations at your earliest corwenience,

WHH/rsb
Attachments

A JAMES MANCHIN
TE

SECRETARY OF STA

THis DA’ﬂ%&{, Vs 4 T
Administratiye w Division ]
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STATE QF WESYT VIRGINIA

OFFICE COF THE SECRETARY QF STATE

CHARLEETON 25308

el

A. JAMES MANCOHIN
SESACTAAY CF Jvaidl

STATE REGISTER FILING

I, Willis H, Hertig, Jr, s Chairman _

fitle ¢r Fositigon

Reclamtion Commission , hereby submit to record in
Uepartmeént ofr Division

the State Registsr on 8 1/2 x 11" paper two (2) copies of

(x) proposed rules and regulations concerning topié¢s of material not
covered by existing rules and regulations;

{ ) proposed rules and regulations suverseding rules and reculations
already on file;

{ ) notice of hearing;
{ } findings and determinations;

( ) rules and regulations; or
FILED IN THE OFFICE OF

{ ) other - specify (. A. JAMES MANCHIN
SECRETARY OF STATE
This filing pertains to L
© THIS DATES =S4
Chapter__ 20 _ Administrative Law Division
Article 4 o _
Series VII _
SQCtidﬂ__rJ.ﬂ .
Page No. o

(X} preposed rules and regulations arc required to go to Legislative
Rule Making Conmittee;

( } proposed rules and regulations are excluded from Lpgislative
Ruls Makinyg Committce;

May 8, 1984 . .

Darce sugastrcoond

L Y

Signature G- S AucnhoriIiay
this Flling
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10A.

10A.01
10A.02
10A.03
10A.04
10A.0%

108,

10C.

10¢.01
10C.02
10C.03
10C.04
10C,05
10C.06

10C.07

100.

100,01
100,02
10D,03
10D.04
10D.05

SECTION 10

Article SA/NPDES Reguiations

INDEX

GENERAL

Scope and Purpose

Authority
Effective Date

Filing Date
Appiicabitity

FILED IN THE OFFICE OF
A. JAMES MANCHIN

SECRETARY OF STATE

-

THIS DA -

. ) Divi
DEFINITIONS Administrative Law Division

PERMITS

Permit Requirement; Exemptions.

Prohibition Against Issuing a W/NPDES Permit

Denial of Permits

Effect of a Permit

Duration and Transferability of Permits
NPDES Permits lssued by EPA and the Chief of the Division of

water Resources

Transition and Consolidation Program for WV/NPDES and Article 6 Permits.

APPLICATION FOR PERMITS

Duty to Apply

Responsibie Party Applies
Completeness

Time to Apply

Information Required from Applicants
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106.06
10D,0/
100,08

10E

10E.01
10E.02
10E.03
10E.04
10E.05
10E.06
10E,07
10E.08
10E.09
10€.10
10E.11
10E£.12
10E.13
10E.14
10E.15
10E.16

b

a; Information

Information

required from all a

¢) In?ormatiun

e

DIscharaes into non-com Eiz1ng waters

() ?ar1ance Requests

applicants

from Existing Sources or New Dischargers

L o IR L

for New Sources,

Record Xeeping by Applicant
Signatories to Permit Applications and Reports

Filing Fee

CONDITIONS APPLICABLE TO ALL PERMITS

Duty to comply

Duty to reapply.

Duty to halt or reduce activity,

Buty to mitigate.

Proper operation and maintenance.

Parmit actions.

Transfer.

Property rights.
Duty to provide information.

Inspection and entry.

Monitoring and records

Signatory requirement.
Reporting requirements

Bypass
Upset

Reopener Clause.

d; PYan Tor Abandopnment and’EEﬁl*catign to Abandon a Mina.
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SECTION 10 - ARTICLE 5A/NPDES REGULATIONS

10C.04 Effect of a Permit
(a) Except for any toxic effluent standards and prohibitions imposed

under Section 307 of the CWA, compliance with a permit during its
term constitutes compliance, for purposes of enforcement with
Sections 301, 302, 306, 307, 318, 403, and 405 of the CHA and
Article 5A. Howaver, a permit may be modified, reissued or
revoked during its term Yor cause as set forth in Section 10H.

(b} The issuance of a W/NPDES permit does not convey any property

rights of any sort, or any exclusive privilege.

10€.05 Duration and Transferability of Permits

(a) Duration « W/NPDES permits shall be effective for a fixed term
not to exceed five (5) years. The Director may vary the term of
a W/NPDES permit to ensure that expiration dates of the WW/NPDES
permit and the Article 6 Surface Mining permit coincide, but in
no case may the W/NPDES permit be shortened to less than three
and one-half years for the sole purpose of reconciling expiration
dates of Article 6 and W/NPDES permits unless the permittee agrees.

(b) Extensions - A W/NPDES permit may be extended by the Director for

a period not to exceed eighteen (18) months beyond its expiration I
date if the applicant has made a timely and complete application
for permit reissuance. Timeliness of an application for permit
reissuance is governed by Section 100.04 (120 days prior to permit
expiration). A complete application for the purpose of this
extension shall mean that the required number of copies of the
apptication were submitted, including the filing fee of $50.00,
the application questions are faithfully answered and the application
10 -~ 13
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10E

10E£.01

SECTION 10 -~ ARTICLE 5A/NPDES REGULATIONS

credit of the operating permit Fees Fund in accordance with 20-6-9(f)

of the State Act.

CONDITIONS APPLICABLE TO ALL PERMITS

The following conditions apply to all W/NPDES permits, Al
conditfons shall be incorporated into the W/NPDES permits either
expressly or by reference. IT incorporated by reference, a specific
citation to these regulations must be given in the permit.,
Duty to comply
{a) The permittee must comply with all conditions of this permit.

Permit noncompliance constitutes a violation of the CWA and

Article 5A and 1s grounds for enforcement action; for permit

modification, suspension or revocation; or for denial of a permit

reissuance application.

(b} The permittee shall comply with all effluent standards or prohibitions
established under Section 307{a) of the CWA for toxic pollutants
within the time provided in the regulations that establish these
standards or prohibitions, even if the permit has not yet been
modified to incorporate the requirement.

(c) The Clean water Act and Articie 5A provide that any person who
vioiates a permit condition impiementing sections 301, 30z, 306,
308, 318 or 405 of the Clean Water Act, or zny provision of a
WVY/NPDES permit or rule or regulation promulgated under Article
5A, 1s subject to a c¢ivil penalty not to exceed $10,000 per day
of such violation. Any person who willfully or negligently

violates permit coenditions impiementing sections 301, 302, 306,

307, or 308 of the Act or any provision of Article bA or its
10 - 35
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SECTION 10 - ARTICLE SA/NPDES REGULATIONS

WY/NPDES permit, is subject to a fine of not less than $2,500 nor
more than $25.000 per day of violation, or by imprisonment for
not more than one (1) year, or both.

10E.02  Duty to reapply. If the permittee wishes to continue an activity
requlated by this parmit after the expiration date of this WW/NPDES

permit, the permittee must apply for a new permit at least 120 days
prior to expiration of the permit.
* 10E.03  Duty to halt or reduce activity. It shall not be a defense for a

permittee in an enforcement action that it would have been necessary

to halt or reduce the permitted activity in order to maintain compliance
with the conditions of this permit. Upon reduction, l1oss or failure

' of the treatment facility the permittee shall, to the extent necessary
to maintain compliance with its permit, control production or all
discharges or both until the facility 1s restored or an alternative
method of treatment is provided. This requirement applies, for

example, when the primary source of power to the treatment fTacility
falls or is reduced or lost.

10E.04 Duty to mitigate. The permittee shall take all reasonable steps to
minimize or prevent any discharge in viclation of this permit which I

has a reasonable 1ikelihood of adversely affecting human health or

the environment,

10E.06 Proper operation and maintenance. The permittee shall at all {imes
properly operate and maintain all facilities and systems of treatment

and control (and related appurtenances) which are fnstalled or used

by the permittee to achieve compliance with the conditions of this

permit, Proper operation and maintenance includes effective performance,

10 - 36
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Case 2:12-cv-03412 Document 87-16 > Comm‘?’fts of the West Virginia Cool Association:
: roposed Revisions to the Coal Mining NPDES Rule (47 CSR 30)

July 24, 2014

Attach me ﬂt ﬂch‘

\ ‘ ’ u A L
Oftite ¢y T ry

STATE OF WEST VIRGINIA » DEPARTMENT OF NATURAL RESOMRCES o CHARLESTON 25305

Willis H. Rertiy, Jr., Director

FOR NELEASE: May 25, 1534 Phone: 304/348-3381

TRANSFER AND CONSOLIDATION OF WATER POLLUTION CONTROL FPROGRAM

NOTICE OF PUBLIC HEARING *

TRANSFER AND CONSOLIDATION OF WATER POLLUTION CONTROL TRCGRAN E
|

The West Virginia Reclamation Commission filed proposed rules and reg-
ulations with the Secretary of State in the State Register May 7, 1984, con-
cerning the transfer and consclidation of the water pollution cmtrjﬂ program
{Article 5A/NPDES) into the reclamation program.

tomments frum che punlic will ko accepted nuntil the nlnse af bugsiness
Friday, June 8, 1584, or until the end of a public hearing schsdulef:! te begin

&t /:00 p.m., on that date.

Copies of the proposed rulemaking flling can be obtained from ‘the Director's
Office, Department of Natural Resources, by contacting Ron Shiplﬁy.pf? 304/348-2754,
# 84 *

NOTICE OF PUBLIC HEARING

The Mest Virginia Reclamation Board of Review will hold a site viewing
and hearing on the Appeal of Elizabeth Meredith and Eleanor McGinnis v.

Willis ﬁertig, Jr., concerning Omega Mining Company, Inc., SMA No. 1265 on

Tuesday, Juae 12, 1984. PFarticipants In the site viewing will meet at the

Ramada Inn in Morgantcwn, WY at R:30 a.m. and depart from there for the site
viewing. The hearing will Immediately follow the site viewing at the Northern

Division Office of the West Virginiz Department ¢f Mines, 300 Scott Avenue, 0
1

Horgantom; NV.
# % &4
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Proposed Revisions to the Coal Mining NPDES Rule (47 CSR 30)

juiy 24, 2014
Attachment “D”

Rules of Governmental Agenc:es

Volume 1 PROPOSED RULES FILED IN THE SECRETARY OF STATE'S OFFICE

al State Tax Department -—- Amendments on corporation
Issue 49 net income tax. Chapter 11-24-16. 17. 17{a) & )8.

@ ($5. 001
A Weekly bY Depariment of Natural Resources -~ West ¥irginia
Publication - Surface Mining regulations. Section 10 - Article
SA/NPDES. Chapter 20-6-43b. {$11.90)}

May 11, 1984 wdrde etk ke dedoded ook

EMERGENCY RULES FTLED IN THE SECRETARY OF STATE'S OFFICE
Pages 766-785 I (éTfective on T117ng"

al State Tax Department -- Listing of prope { for
Robert Jackson purposes of the first statewide reappraisa
Secretary of Chapter 11-1A-5, (%3.10)
State’s 0ffice
Administrative b} Department of Natural Resources -- Governing hunt1ng
Law Division with a pistol or revolver. Chapter 20-1-7. (%1.00

Tk e e e e A e e e e o

State Capitol
Charleston, WV LEGISLATIVE RULE MAKING COMMITTEE
25308

2} No report this week.

Wi rkk bk tihkk

304/345-4000 RULES THAT ARE EXCLUDED FROM LEGISLATIVE

R K

al HNone this week.



THOSE PERSONS WHO WISH TO OBTAIN A
COPY OF AN ENTIRE REGULATION MAY DO 30
FOR THE COST OF COPYING AND DISTRIBUTION.
THE COST OF OBTAINING THE COMPLETE REGULATION IS
IMMEDIATELY AFTER THE TITLE, JUST SEND THE TITLE OF

REGULATION TOGETHER WITH THE COST TO THE ADDRESS ON THE I

FRONT OF EACH WEEK'S REGISTER.

Rules of Governmental Agencaes

LEGISLATIVE RULES PASSED 8Y THE LEGISLATURE
Warch 10, 1984 -- Senate 1 #425

al Department of Motor Vehicles -- Compuisery Motor
vehicle Liability Insurance regulations.

Chapter 17A-2-9. (51.60)

ﬂiﬁ b) West Virginia Board of Medicine -- Licensing,
Disciplinary and Complaint Procedures; Podiatry;
Physician Assistants, Chapter 30-3-7(a)(1).

CHRONOLOGICAL INDEX BY AGENCY AND AUTHORITY

NOTICES OF PUBLIC MEETING
{enciosed®

1} BRoard of Barbers and Beauticians.
2) Air Pollution Control Commission.
3} Municipal Bond Commission.

4} State Tax Department,

5' Department of Natural Resources.

6) West Virginia Board of Examiners of Radiologic
Technology.

71 Nursing Home Advisory Council.
8) West Virginia Public Legal Services Council.
0} West Virginia Department of Human Services.
10} Library Commission.

!!b 11) United Cerebral Palsy of West Virginia.

12) Department of Health -- 7 Meetings.
13) West Virginia Appraisal Control & Review Commission.
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STATE OF WEST VIRGINIA
DEPARTMENT CF NATURAL RESQURCES
CHARLESTON 26308

JOHN B, RGCKEFELLER IV May 8, 1984 WILLIS N, HERTIG, R,
Governor Dirsotor
-RONALD R. POTESTA
Oeputy Ginotor

The Honorsble A. James Manchin
Secretary of State

State Capitol, Suite 157-K
Charleston, West Virginia 25305

Dear Mr. Manchin:

Re: Filing of Proposed Regulations -
Series VII - West Virginia Suxface
Mining Regulations; Section 10 -
Article SA/NFDES Regulations

The Department is filing with your office ?roposed rules and regulations

@ relating to the consolidation of the State's surface mining program and
water polluticn oontrol program as it relates to coal mines, preparation
plants, and all refuse and waste therefrom under Article 5A.

We are proposing these rules for public cament unidl the close of
business on June 8, 1983 or until the end of the public hearing scheduled
for that day. We have enclosed a separate NotHice of Public Hearing.

Please file these propcsed regulations at your earliest comverndience.
Sincerely,

N

VA
Willis H. JL.
Chairman, Reclamation Commission
WHH/rsbh
Attachpents EILE
O IN THE OFFICe
A. JAMES o
SecRErARy o SCHIN
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Comments of the West Virginia Coal Association:
Proposed Revisions to the Coal Mining NPDES Rule {47 CSR 30)
July 24, 2014

Attachment “E”

b b g

R T

ETATE OF WEST VIRGIMIA
DEPARTMENT OF NATURAL RESQOURCES
CHARLESTON DS

JOHN D, RUCKEFELLER Iv

WILLIS H. HERTIG, JR.
Sovermor

ember 8, 1984 Blsoior
Nov rgl RONALD R. POTESTA

Dsputy Director

The Honorable A. James Manchin
Secretary of State

Capitol Complex

Charleston, West Virginia 25305

Dear Secretary Maachin:

Enclosed please find two copies of the West Virginia Surface
Mining Reclamation Begulations.as approved by the Depsrtment of
Natural Resources after a public hearing was held on September 26,
1384, '

As vou will note from the attached statement made by Denanis
Treacy, Assistant Attorney Genersl, who wae appointed by the
Director of the Department of Natural Resourcea to administer the
public hearing, uo one appeared to comment on the regilations nor
were there any written comments received by the deadline,

Due to an oversight by the Department, one change had to be
made [see errata shest under A4C.05(f)] ro correspaond with changes
in other MSHA approvals &e diracted by OSM conditions on our
progran,

If you have questions or need additional information, please
do not hesitate to let me know,

Si erely,

£t

smes R, Pitsenbaxger, Chief
Divielon of Reclamation

1IY)S 43 AVLI43S
VINEA 1572 33 3040
34

62.:1 W B- ADN W8Sl

JEFP/baa

Faclosures
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WV/NPOES Regulations - Section 10 Index

10A. GENERAL

10A.01 Scope and Purpose

10A.02 Authority

10A.03 Effective Date

10A.0¢ Filing Date

10A.05 Asplicability

10A.06 Invalidity

10A.07  Incorporation by Reference

108. DEFINITIONS

108.01 "Administrator*

10B.02 “Applicable standards and limitations”

10B.03 "Application®

108.04 "Article SA" or “SWPCA"

108.05 “"Average monthly discharge limitation”

10B.06 ‘“Best Management Practices™ or "BMPs®

108.07 “Clean Hater Act" or "CWA"

10B.08 “Continuous discharge” :
108.09  “Coa) mines, preparation plants and all refuse and waste therefrom®
108.10 "Coal Mine* or "NMine” :
108.11  "Coal preparation plant® :
10B.12 “Coal preparation plant associated areas™ :
108.13 “Daily discharge™ : -
10B,14  "Discharge™ ;
10B.15 “Discharge of a pollutant” i
108.16 "Discharge Monitoring Report" or “DMR® 1
108.17 "Braft permig” !
10B.18 “"Effluent limitation® 5
108.19 “Effluent limitations guidelines”

10B.20 "Environmental Protection Agency" or "EPA"

108.21 “Existing Source" -
108.22 “Factiity® or “activity" I
108.23 "General permit® | |
10B.24 “Hazardous substance” . l
10B.25 “Indirect Discharger® i
10B.26 “Interstate agency”

10B.27 "Major facility"® ;
108.28 "Maximum daily discharge limitation"® !
108.29 "National Pollutant Discharge Elimination System” or "NPDES" |
108.30 “New source” ;
108,31  “Operator” i
I‘BB-BZ "MBI‘“ ' :
108.33 "Point source® ?
10B,34 "Privately owned treatment works® |
108,35 “Process wastewater" E
10B.36 “Proposed permit® f
108.37 "Publicly owned treatmend works" or POTW

10B.38 "Recommencing discharger”

10B.39  “Regional Administrator” e
10B.40 "Reissuance”
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108.41
108.42
108,43
10B.44
10B.45
10B.46
108.47
10B.48
108.4%
10B.50

10C.

10¢.01
10C,02
10C.03
10C.04
10C.05
10C.06
10C.07

100.

10D.01
10D0.02
100,03
100,04
10D.05
100.06
10D.07
100.08

10E.

10E.01
10t.02
10E.03
10E.04
10,05
10E.06
10E.07
10E.08
10£.09
10E.10
10E.11
10E.12
10E.13
10E.14
10E.15
10E. 16
10E.17
10E.18
10E.19

Schedule of compliance”
"Secretary”

“Site"

nState”

“Total dissolved solids"
"Toxic pollutant"

"variance"

"WV/NPDES Anplication”

" /MPRES Permit” or "Parmit®
"Hatiands"

PERMITS

Permit Requirement; Exemptions; Prohibitions.

Prehibition Against Issuing a WY/NPDES Permit

Denial of Permits

Effect of & Permit

Duration and Yransferability of Permits |

NPDES Permits Issued by EPA and the Chief of the Division of Water Resources
Transition and Consolidatfon Program for WV/NPDES and Article § Permits.

APPLICATION FOR PERMITS

Duty to Apply
Responsible Party ~1ies
Completeness

Time to Apply
information Required Trom Applicants

Record Keeping by Applicant
Signatories to Permit Applications and Reports

Filing Fee

CONDITIONS APPLICABLE TO ALL PERMITS

Duty to comply: Penalties

Duty to reapply.

Duty tc halt or reduce activity.
Duty to mitigate.

Proper cperation and maintenance.
Permit actions.

Transfer.

Property rights,

puty to provide information.
inspection and entry. ‘
Monitoring and records

Signatory requirement,

Reporting requirements

Bypass

Upset

Reopener Clause.

Removed Substances

New Sources

Definitions
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SECTION 10 - ARTICLE SA/NPD 1] 10C. PERMITS

ﬁ 10C.03 Denial of Permits
WY/NPDES permits may be denifed for noncompliance with Article 5A

and this sectfon including the reasons specified in 10H.04 or when a
surface mining perit under Article 6 has been denied. In the case
of an application for reissuance an outstanding violation of an
existing permit is arounds for denfai. Any denial of thé WV/NPDES
permit is appealable to the Water Resources Board pursuant to W.va.
Code §20-6-43(d) and in accordance with the procedures and authority
of W.Va, Code §20-5A-15,

10C.04 Effect of a Permit
(a) Except for any toxic effiuent standards and prohibitions imposed

under Section 307 of the CWA, compliance with a perﬁit during its

term constitutes compliance, for purposes of enforcement with
Sections 301, 302, 306, 307, 318, 403, and 405 of the CWA and
Articie 5A. However, a permit may be modified, réeissued or
revoked during its term for cause as set forth in Section 10H.
(b} The issuance of a WY/NPDES permit does not convey any property

rights of any sort, or any exclusive privilege.

10C.05 Duration and Transferability of Permits
{a) Duration - WVY/NPDES penmits'shall be effective for a fixed term

not to exceed five {5) years. The Director may shorten the term
of a WV/NPDES permit to ensure that expiration dates of the WV/NPDES

permit and the Articie & Surface Mining permit coincide, but a
WY/NPDES permit may not be shortened to less than three and one-
half years for the sole purpose of reconciling expir@tinn dates
of Article 6 and WY/NPDES permits unless the permittee dgrees.

ilb| 10 - 12
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accordance with a system designed to assure that qualified personne]
properly gather and evaluate the information submitted. Based on
my inquiry of the person or persons who manage tne system, or
those persons directly responsibie for gathering the information,
the information submitted is, to the best of my knowledge aad
beljef, true, agcurate, and compiete. 1 am aware that there are
significant penalties for submitting false information, including
the possibility of fine and imprisomment for knowing violations."
100.08 Filing Fee - A filing fee of $50 shall be required with all WV/NPDES
Applications and shall be deposited with the State Treasurer to the
credit of the operating permit Fees Fund in accordance with 20-6-5(f)

of the State Act, .
10£, CONDITIONS APPLICABLE TO ALL PERMITS
The following conditions apply to ail WV/NPDES permits. Ail conditions
shall be 1ncnrpbratéd {nto the WY/NPDES permits either expressly or by
reference. If incorporated by reference, a specific citation to

secTob P ZAE oD JEIATIR P09 111813 Poge® gL EpeR a0 !

these regulations musi be given in the permit.

10E.01 Duty to comply: Penalties

{2) The permittee must comply with all conditions of this permit.
Permit noncompliance constitutes a violation of the CWA, Article
5A and Article 6 and is grounds for enforcement ﬁciion;'fu} l
KV/NPDES permit modification, suspension or revocation; or'fér
denial of a WY/MPDES permit reissuance appliication.

(b) The permittee shall comply with all effiuent standards or prohibitions
established under Section 307{(a) of the CWA for toxic pollutants
within the time provided in the regulations that establish these
stanqards or prohibitions, even if the permit has net yet been
modified to incorporate the requirement.

10 - 34
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SECTION 10 - ARTICLE SA/NPDES REGULATIONS 10E. PERMIT CONDITIONS

{c) The Clean Water Act and Article 5A provide that any person who

(d)

(e)

(f)

violates a permit condition implementing sections 301, 302, 306,
307, 308, 318 or 405 of the Clean Water Act, or any provision of

a WY/NPDES. permit or rule or regulation promulgated under Artﬂcle
BA, is subject to a ¢ivil penalty not to exceed $10,000 per diy

of such violation. Any person whe wilifully or negligently ;
violates permit conditions implementing sections 301, 302, Sﬂéi
307, or 308 of the Act or any provision of Articlie 5A or its 5
WV/NPDES permit, is subject to a fina of not less than $2,500§nor
more than $25,000 per day of violation, or by imprisonment fo%

not more than one (1) year, or both. | |

Any person who falsifies, tampers with, or knowingly renders
inaccurate any monitoring device or method required to be maintained
under this permit shall, upon conviction, be punished by a fine

of not more than $10,000 per vioiation, or by imprisomment for

not more than 6 months per viclation, or be bath. | !

The CWA and Article 5A provide that any person who knowingly |
makes any false statement, representation, or certification in

any record or other decument submitted or required to be maihiained
under this permit, including monitoring reports or repﬁrts aff
compliance or non-compliance- shall, upon'conviction.-be punished

by a fine of not more than $10,000 per violation, or by imprisonment
for not more than six (6) months per violation, or by .both, .

The effluent or effluents covered by this bgrmit are to be oﬁ

such quality so as not to cause violation of applicable wateé

quality standards adopted by the State Water Resources Board.

Further, any activities covered under this permit shall not fead
) 10 - 35
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SECTION 10 - ARTICLE S5A/NPDES REGULATIONS

10E,02

10E.03

10E. PERMIT CONDITIONS

to polliution of the groundwater of the state as a result of the
disposal or discharge of such wastes covered herefn,

(g} Nothing in this subsection shall be construed to 1imit or prohibit
any other authority the Director may have under Article 5A or
Articlie 6, or to relieve the permittee from any responsibiiities,
liabitities or penalties for not complying with Serfes I and 111
of the Mater Resources Board's regulations.

Duty to reapply. If the pemmittee wishes to continue an activity

reguiated by this permit after the expiration date of this WY/NODES

permit, the permittee must apply for a new permit at least 120 days
prior to expiration of the permit.

Duty to halt or reduce activity. Upon reduction, loss or failure of

the treatment facility the permittee shall, to the extent necessary

to maintain compliance with its permit, control productfon or all

discharges or both until the facitity is restored or an aiternative

method of treatment is provided. This requirement apﬁiig;, for
example, when the primary source of power to the treatment facility
fails or is reduced or lost. It shall not be a defense for_a permittee
in an enforcement action that it would have been necessary to halt or
reduce the permitted activity in order to maintain compliance with

the conditions of this pemit,

10E.04 Duty to mitigate. The permittee shall take all reasonable steps to

10E.05

minimize, correct or prevent any discharge in violation of this
permit which has a reasonable likelihood of adversely affecting human
health or the enviromment.

Proper operation and maintenance.” The permittee shall at ail times
properly operats and maintain all facilitiés and systems of treatment

10 - 36
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Comments of the West Virginia Cog! Association:
Proposed Revisions to the Coal Mining NPDES Rule (47 CSR 30)
July 24, 2014

Attachment “F”

Rules of Governmental Agencies

Volume IT PROPOSED RULES FILED IN THE SECRETARY OF STATE'S OFFICE

8) Commissioner of Banking -— Procedural rules of the
Tague 80 ‘ Commissioner of Bamking. Chapter 31A-8-1. ($1.30)
et e e AW ek
A Weekly -
Publication EMERGENCY RULES FILED IN THE SECRRTARY OF STATE'S OFFICE |
' “ {(affective on filing ‘
Decenber 14, 198 a8) Department of Motor Vehicles, Pertaining to
compulsory insursnce., Chapter 17A-2-9. ($1.80)
Pages 1439-1459 b) Commissioner of Banking -~ Procedural rules of the !
Commissioner of Banking. Chaprer 3IA-§-1., (§1.30)
Robert Jackson Rtk ke Rh g Kk
fecrotary of ‘
State's Office LEGISLATIVE RULE MAKING COMMITTEE
Administrative ' '
Law Division Eleven recommendations from Decemher mesting,
drikde e deoke ek sk
Stace Capitol RULES THAT ARFE EXCLUDED FROM LEGISLATIVE
(harieston, WV RULE MAKING COMMITTEE
25305 '

a} Depaztmact of Human Services -~ Change in Economic
Services Mapual -~ Change #197. ($1.00)

3047 345-4000 el i i Aok e e dede e

Wast Virginiz Rousing Davelopment Fund
Notice ~~ Fotica of Public Hearing.
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WEST VIRGINIA LEGISLATURE
Legidative Rule-Making Revien Commstzee

POTICE OF ACTIONS TAKEN 3Y LEGISLATIVE RULE~MAKING REVIEW COMMITIEE

Dec. 4, 19584

A. Jamas Manchin, Secretary of State; State Ragiscer

And
T0: '
Dept.. af Natural Resouxcos
FROM1 Legislative Rule-Naking Review Committes

W/NPORS Roles, Chapter 20-~8, Sariss VII {section 10)

PROPOUSED RULE:
{19864)

The Legizlativae Rovle-Mekiug Review TCommittes recowmends that the Waas
Firginie Lagigiatures

1. Avthorizea the agency to promulgete the Legislative
Rule Xxx

1. Autharize the ageucey to prosulgate part of the
Leglislativa rula: a statemant ~f reaasonsg for guzh é?fg
rscommendszion 13 attached. Pﬁﬁ

3. AZvothorize the agedcy to predulgate the Legislative
rule wiech esrtain awsndssnts: amendwenty sod a
statamant of ressong for spch racommendaticn 1z et

Py

atcached.

&. Recommsnde that the ruls be withdrswn; a stacement
of teasons for such recommendatrion (s attached,

Purscant to Code 2%A-}-11l(c), this natice has doen filed in Cthe
scate ragister sad vith tha agency oroposing the rule.
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, Comments of the West Virginia Coal Association:
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Attachm 1~

B IR g

_PREAHBLE 70 AP

CaRP. anatlon for approvlng ragu]atlnns whieh wiii consollidate the
| f‘water -poltution control program under Article 5A with the surface
 minlng and reclamation program under Article 6 of Chapter 20 of

'5the Code of West Virginia. .

it. BACKGRDUHD: During the 1983 legislative session, legislation was
-enacted allowing the Director of the Department of Natural Resources
to consolidate the current water pollution control program undar
Article SA, Chapter 20, with the Article &, Chapter 20 Reclamation
program. |t was amended during the 1984 session. This jegistation,
which Is codified at West Virginia Code, Chapter 20, Article 6,
Section 43, accomplishes consolidation by transferring all the
powers, duties, and responsiblilities of the Chief of the Division of
‘Water Resources to the Director. Such tegislation, however, is not
effective until the Governor signs a proclamation stating that the
United States Environmental Protection Agency has granted ‘Its
approval to the partial transfer of the Federal Naticnal Pollutant
Discharge Elimination System Program (NPDES) te the Director.

The purposes behind consolidation include:

One-Ston Permitting and foordinated Enforcement: By consolidating
the two programs, the Department provides one-stop shopping for
nermits required under both the Water Pollution Control and the
Surface Hining and Reclamation Acts. Currently, these nermits are
issued by two separate Divisions, who operate under two separate
statutes and- two separate set of regulations, by two separate
permitting groups, and are enforced by two separate set of fleld
inspectors. Consolidation will allow the Division of Reclamation
Field Inspectors to enforce both Article 6 and Article GA require-
ments. This consolidation should provide benefits to the industry
in the form of less paperwork, and consistent ‘regulatory and
enforcement signals from the agency.

Administrative Efficlency: By consolidating the prograns, the agency
will need only one group of permit reviewers to examine the applica-
tion for a facility, one set of regulations, and one enforcement
group. This will make better use of the existing resources within

the agesncy.

Less Confusion Among the Public: By consolidating the two programs,
the public will only nesd to deal with one DNR Division, one public
notice procedure, and the local Inspector of only one Division.

Better Environmental Results: Consolidation will bring better
envirommental results, as well. The field Inspection staff of the
Division of Water Resources, for example, is spread out among many
different point sources. A staff of approximately 30 Inspectors
must examine all the sewage discharges, &l the Industrial waste
discharges, solid waste facilities, and discharges from coal
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operations. By consolidating, the Division of Reclamation wil)
inspect all coal sources (which will not Include dredging) with .
their Inspection forces whlich number approximately twlce tha Division

of Water Resources' inspection forces. This means that the thirty

inspectors from the Division of Water Resources will lose a sub-

stantial portlon of their workload, which they can then devote to

the other discharges within their jurisdiction, that is, sewage,

industrial wastes, and solid waste. in addition, permit reviews

will be consoiidated, thereby eiiminating confTilcting requirements

whith the two programs occasionaiiy produce, Finaily, the water

pollution control provisions of Article 5A will be enforceable by

the provisions of Article 6, as well as Article S5A. Article 6

enforcement authority Is, in some ways, more effectiva than the

authority of Article 5A,

111. EXPLANATION: When the proposed rules were published, several [ssues

; were highlighted and explained. These included: (1) Scope of

Consolidation; {2} Consolldation Program; (3) New Sources Issue;

(4) Abandonment Issue; (5) Public Participation and (6) Enforcement.
This preamble will explain the decision contained {n the approved
regulations as weli as other issues which arose during the comment

period.

A. Scope of Consolldaticn

The proposed regulations proposed & scope of consolidation
which, among other things, did not Include sewage facitities
associated with coal mines, preparation plants, and all refuse.
and waste therefrom as well &as dredging operations. Severdl
commeniers suggested that both associated sewage facllitles
and dredging operations be inciuded In the transfer and

consolidation,

The approved regulations include associated sewage facilities
but. do not transfer Article B5A jurisdiction for dredging
operations. The reason for this decisfon revolves around the
benefits of consplidation and the current reguiatory schems
for dredging operations.

As noted in the preamble, the legislative history concerning
the scope of consolidation is confusing. 1t appears, however,
that the legislature was seeking economic, adaministrative, and
environmental benefits from the consallidation legislation.
These benefits can be further realized by including associated
sewage facilities in the transfer and consolidation; no such
benefits could be realized by including dredging operations.

As regards sewage facilities, it appears that a majority of

the ‘'surface coal mines" under Article & have sewage faclllties

associated with them. WW/NPDES permits for ihese facilitles

are required and, by not including assoclated sewage facilities,

the goal! of 'one-stop shopping'’ is not as completely realiged. Gll
Secondly, by transferring Article S5A authority, the Departihent

of Natural Rescurces will be able to use Its fleld iInspectors
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=

O more efficlently by eliminating the need for a Divislion of
Water Resources [nspector to travel to the mine facility.
Unless sewage faclilties are {ncluded iIn the transfer, this
more efficient use of Department Inspectors wili not be as
fully realized.

Predging operations, on the other hand, are not amenable to
the same administrative efficlencies. First, two Tederal
agencies reguiate dredging operations under the Ciean Water
Act, The U.5. EPFA must issue an NPDES permit vor land based
point source discharges. The U.5, Army Corps of Engineers,
under Section 404, issues a Clean Water Act permit for barge
based discharges. The State has assumed primacy of the NPDES
program but not the Section 404 program. Consolidation of
the Article SA and Article & pregram, therefore, could not
produce a one~stop permitting program.

In addition, on the State level all coal dredging operations
need a license from the Pubiic Land Corporation. Therefore,
any coal dredges will need two State authorizations, in
addition to the Section 404 federal permit.

Secondly, the Division of Reclamation regulatory program is
devoted almost entirely to the federal SMCRA program as
reflected in Article 6. Currently, they do not lssue permits
for dredging nor does Article 6 contemplate such permits. All
of the provisions address land based mining. For example,
operators must return land to "approximate original contour' .
and revegetate the area--both cencepts which address the
relatively stable terrestrial environment. Therefore, to

accept such a transfer of authority, the Division ¢f Reclamation
would have to create a program and acquire the necessary
expertise. Finally, because the Division of Reclamation does
not regulate dredging, the Reclamation Division inspectors and
Water Resources inspectors are not making separate inspections
as they currently do for deep mines because of dual Jurisdictlion.

Consolidation and transfer of the dredging program, therefore,
will not accompliish the perceived benefits of the jegisiaiion.

B. Consolidation Program

in the preamble to the proposed regulations, the consclidation
program wes discussed. The preamble expiained that the con-
sol idation program generally was permissive consolidation for
current operations and DNR would exercise its authority to
alter permit expiration dates to facllitate consolidation,
Only minor changes were made to the proposed regulations
consisting of clarifications and no further discussion is

needed.,
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Hgy Source lssue

new sources,

Several comments were receivad on this topic.
said that the State had "misconceptions regarding the federFl
program.'' To correct that misconception, we hereby offer
EPA*s clarification as submitted toc the State. ;

In the preamble to the proposed regulations, the concept of
new dischargers, and existing sources was discussed.

"“"For general purposes, EPA has defined ''new source'
to be essentially a faciiity the construction of which
began after the promulgation of an applicable nsw
source performance standard or after proposal of such
standard but only if promulgated within 120 days.

The ''new discharger' category was created to pick up
those new facilities which were in essence ‘'new' since
construction began after promulgation of a NSPS but
did not meet the definition of new source because the .
regulation was not promulgated within 120 days. The
new discharger provision, accordingly, was not created
to deal with the '"old" new source problem, as is the
State's understanding, but to deal with the definition
of new source. However, for purposes of the coal
mining point source category a ''new source ¢oal mine'
means a coal mine the construction of which commences
after the proposal of a NSPS if subsequently promul-
gated whether or not promulgated wlthin 120 days.

Thus, the problem addressed by the new discharger

cateqory does not exist under EPA's new source coal
gﬂpq_degipition. {emphasis supplied)

‘"Wwhen EPA issues a NSPS for the coal category, that -
standard defines new source coal mine, for purposes of

the applicabllity of that standard, to be those facllikles

commencing construction after the date of the proposal of
that standard. Thus, the current WN5F5 appiies only to
those coal mines the construction of which began after
May 29, 1981. it does not appiy to ‘'oid®’ new sources
which were '"new scources' under EPA's prior NSPS proposed
in. 1977 which the current NSPS replaced. Pennsylvania
Citlzens Coalition v. EPA struck down EPA's s i20~day
promulgation requirement only for coal and set 1977 as
the new source date only Tor the NSPS in =ffact at that
time. A new NSPS has been promulgated since then and the
proposal date was May 29, 1981.

"In 1ight of the preceding, thers is some problem
with the State's definitions of new and existing sources.
The State has set September 15, 1977 as the trigger

date for a new source. Siace it appears as though the
State intends the 1977 date to be the trigger date
Iindefinitely and not to be changed as new NSPS are
promulgated, ""old' new sources after that date would
be arguably be suhbject to each NSPS which may be

EPA in particuiar

s
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promulgated down the llne, once their protection

. period expires. Under EPA's regulatlons, however,
since the trigger date in the definition of new source
changes with each new NSPS promuigated to reflect the
proposed date of the NSPS, once the 10~-year protection
pericd ends, the source is no longer a 'new sourcs'!
under a subsequent NSPS and therefore is not subject
to new NSPSs. Although the State's proyram as it
stends would be more stringent tham the federsl program,
it is doubtful the Stats iatended this result.

YThus, the State should insert either the date of May 29,
1981 as In EPA's current MSPS as the trigger date

for a new source or insert "after the date of promul-
gation of a NSPS or of the proposal of a NSPS which

is subsequently promulgated In place of after
HSeptember 19, 1977."° The latter change wouid be
preferable since it wouid not require any changes as
new NSPS5s are promulgated. The definition of existing
sources should then be deleted since those facilitles
which are not new sources would automatically be
existing sources. ("'New discharger' would be inappli-
cable because of the lack of the 120-day promulgation
restriction in the State's definition of new source.
Accordingiy, the new discharger definition and
references to new dischargers can alsoc be deleted.}"

wWe have adopted EPA*s suggestion and {1) deleted the phrase

‘'new discharger” and all referencaes thereto and {2) have
substituted EPA's suggested language in place of the date
September 19, 1977. We have, however, retained the definition
of existing sourctes but modified it to mean only thst an
existing source Is not a new source.  In this way all dischargers
can know which classification they fall into.

D. Abandonment issue

The key Jssue discussed in the preamble concerning the abandon- I
ment issue was when to declare that abandonment was occurring

and to timit a permit to abandon to only deep mines. For

surface mines the regulations declared that the initial WVY/NPDES

permit would be & permit to abanaor.

Comments were received questioning the proposed practice of
treating the initial WV/NPDES permit for surface mines as a

permit to abandon,

The issue is a compllicated one since, under W, Va., Code
§20-6-13(b) (16), surface mines have '‘contemporaneous’’ reclamation
responsibility. This means that one portion of a surface mine
may be backfilled before another. In analyzing this problem,

the Department recommended that equating the Phase il bond
release under DR Regulations Section 41 requires, among other
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things, that the quality of water coming from that site be
evaluated and requires the fiiing of an appiication and public
notice procedures. Thus, the Phase || bond release procedure
addresses two key Issues of granting a permit to abandon:
water Issues related to abandonment and public notice procedures.
The approved regulations therefore, define an application for
abandonment of a surface mine as the application for Phase ||
bond release and the permit to abandon will be Iissued with the
Phase | bond release using existing public notice procedure.
The definition of the term ""abandonment’ in 10A.071 was deleted
because it related only to deep mines and, based on the new-
abandonment program, was no longer necessary.

Public Participation

In the preamble to the proposed regulations the timetable of
Article € public notice and hearings was proposed. Several:
comments were recelved objecting to the fourteen {14) day notice
period for public hearings. indeed EPA informed the State that
the fourteen {14) day notice period was less stringent than the
federally required thirty {30) day notice period for hearings.

The approved regulations call for 30 days public notice on
WU/NPDES permits and 30 days public notice for public hearings.
We expect some initial confusion over the public right to
comment because the legal advertisement publicly noticing the
WV/NPDES permit will contain two comment periods--30 days to
comment on the WV/NPDES sarmit and 51 days to comment on the

Article 6 permit.

At the same time, it is the Dapartment'’s desire to hold any:
public hearings and informal conferences on the same day.
Because of a thirty day (30) notice requirement for the WV/NPDES
hearing, and the requirement W. Va. Code §20-6-20(b) to hold

the informal conference within 21 days after the close of the

51 day public comment period, the Director will have to decide
whether to hold the WV/NPDES public hearing before the Artipgle 6
public comment is concluded. The approved regulations requﬁre
the operator to provide a copy of the legal advertisement before
the end of the 30~day WV/NPDES comment period to ald the
Department in scheduling any potential public hear!ngsfinfonmal

conferences.

Enforcement

In the preamble to the proposed regulations the enforcement
procedure and mechanism was explained., Only minor changes were
made to 100.01. However, the after-the-fact permitting section
was deleted based upon protest by EPA, comments received, and
the Divislon of Reclamation. The Division of Reclamatlnn argued
that sufficient authority already exists to adequately enforce

for this violation.:

ey L
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ATTACEMENT 1

. The fellowing pages contain & summary, in tabular form, of conments
received by the Commission ou tha proposed Weet Vivginia Surface Miniag
Ragulations =Sgcotion 10 =dAxticle SA/NPDES Regulations filed with tha Secratary

of Stata's Office on May 8, 1984, and the Commiesion's respomses to those

conments.

The comments and responses are organixed into General Comments, EPA
Connents on Specific Regulstions, EPA Comments ou Omitted Provisions, and
Coxments by Others. ZFi'c comments are further subdivided intc comasuts by

Washington, D.C. Headquarters (E) and Region ITI, Philadelphis (R).

On August B sud Septembar 26, 1984, EPA published a finmal rulemakings
which modified meveral NPDES regulations (see 49 YR 31840 and 37998). The
Commtasfon received a comment urging it to adopt proposed EPA reguletions into
this ruliemeking package. When the EPA ruiemakiug was finalized during our
examination of comments, the Commdssion decided it could adopt many of the
recently finslized EPA regulations, The EPA changes to the regulatioans,
therefore, were reviewed and adopted where appropriate. The Reclamation
Commission, however, did not mske all the chengas which will be required for
EPA consigtency, since EPA either did not adopt what they originally proposed I
or the Commission did not have enough time to study EPA's changes and finalize
their regulaticas in tive for this ysar's Legislative review, gome of these
regulations, therefore, will need to be proposed next year in order to meet

EPA's one year deadline for regulations changes. A surmary of these regulation

changea is providad in thie attactmsat,
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COMMENT

The State has no mechanism for the issuance | ~Area-—wide® pernite are a form of general -

of "area~wide” permits. "Ares=-wide™ permits
were developed by EPA to cover any and all
point source dischargea crested in an azxea
rather than just those in exiatence at the
time & permit application 1a submitted.

Thiz concept would facilitate long range
planning by szl companies with soms cer-
tainty that new diescharges in the aras would
be P&rﬂittﬁdt

I utiltzing sppiications (DR~4) alresady on file

, Modify regulationa

with the Department rather thun have the
applicants unnecesaarily duplicate material
already in the Department's files

at 100,05 and 10R.0G2

80 that permittees would not have to submit
a "full-blown™ applications for reissuance.

The permit spplication package required by | The Department hopes to achieve 8 Stream— |

. these regulations ahould be streamiined by

Document 87-18 Filed " -
GENERAL COMBNTE ON WY/ neDS SharLATIRG O of 27 PagelD #:2222 0 |

‘ - RESPONSE '

permit mnd, therafors, ara allowable wader
these regulations. The State, however, may
not oparate an “arta-wide” parmfitting program
in the same mannar as RPA. This permitting
zechanism will be coneidered further, but for

| the purposes of promulgating regulations i

! gpecific mention of "arsa-wide" permits i3
unnecessary.,

lintng of application procedures through the |
tranafer and consolidation of the Article 6

| and 5A programs. To this éad, the Department
has sdopted a modular NPDES permit applica-
tion form. The Pepartment will review DE-4's
vhich are on file and use them to the extent
that they provide sufffcient information
and sither request updating of information
previcusly supplied or & new DR-& whare

necesasry.

In regard to not requiring "full-blowm
applications for reissuance, it is the
Department s wmderstanding that the material
required in 10D.05(b) (which parallels EPA's
- requirements in 122,71) is necessary for
exiating sources and consequently for 'L
reissusnce situations.

These regulations shouid be consistent The provisions oi an adopted NPDES pecuii nay

with BEPA issued NPDES permits which do oot
require monitoring of discharges aftar grads
releaase, : '

Many provisions of tha WV/NPDES
regelations are based on EPA regulations
which have been withdrawn, are wmder liti-

gation, or may be changed, Should adopt
those which have been proposed.

elons equivalent to 40 CFR 123.25{(c).

control pursuant te 10C.06. Therefore, the
NPLES permit =2y be controlling,

The State has reviewed adopted changes
from the September 1, 1983, August 8, 1984,
and Septambar 26, 1984 EPA €inal rulsmekins,
Certain changes to the EPA final rulemeking
have not yet beer made in the State's regula~
tions because EPA adopted provisions
differeut than they had proposed. See Pages
| 14 to 18. The State has one year to propose
- and adopt sech changes., See 40 CYR $123.62,

o

{

iPA HEADQUARTEZRAS: The WY/NFDES regulations 1 Such = conflict of imterest provision is '
do not contain conflict of interest provi- unnecessary becsuse WV Code, Article 20-5-40 |

i 18 a conflict of Iinterest provision equiva=
lent to 123.25(ec) for the Reclamation Divi=-

sion -lplqyeezilltgn;gh:ai lnlgurcasingatdi
aqu t co c nterest provision is
e | P
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EPA HEADQUARTERS COMMENTS ON "OMITTED"

— _— i — e — _— T = o) ——— R = = — e

"OMITTED" PROVISION

"122.21(£){8): Information Requirasment =
A dbrief description of the nature of the |

J busziness. :

e P e e e ———

"122.7(b)=(d): Confidentiglity of Iniformation
{There 18 no (d})

ISIONS

RESPONSE

= el —— —————

Requirement redundant with 100.05 a)l and

{ because all operations are coal sining

relatad,

WV Coda, Section 20~35A~6 and the Freedom of
Information Act, W¥ Code, iigﬁ-l-l et seq.,

| are equivaleant to 122.7(b) & (e) and regula-

tione imeorporate Siate FOIA, Seciidon 105.08.

See specific

Effluent Limits under Section 302

122 45013C1) (1) The oass for each pollutant|
limited in the permit

122.44(1)(1)(iv): Approved test procedures

for analyses of pollutanta.

127.44(p) 7~ Coast Cuard

122.28(b)(2)(A) & (F): General Permits -~ | Provision incorporated.
{A): An iadividual permit is requirad comaents at 10L.02(b).
because s discharge is a8 significant coatri- ’
butor of pollution. (F): Requirements in
| paragraph (a) of 122,28 are not met,
] :
Water Quality related Provision incorporated, See specific

{ comments at ]10F.02(c).

Proviasion 1s unnecessary because the coal
nining effluent limitation guidelines ~
40CYR Part 434 = are not expressed in terms
of mass,

[ See 10B.11(&)s -~ T T

"l

Provision not applicable tn;transferred

WY/RPDES Progrem for coal n#ning operations

since dredging operstions are not tranaferred
|

124.8: Fact Sheet |

|

T ————=_ —-____-_.._-J.

123.25(c)t Confiict of Interegt Provsion

123.27(c): Enforcement Authority - CGivil | Provieion Incorporated.

Penalty shall be appropriate to the
violation

lZi.lOiditlSiiif}:

draft permit has been prepared.

| See L waLl
20~6-40 for Division of Reclamation employees|

See m'x_——'—'—_g_

)~3~3 for Water Resources Bﬁarﬂ.anﬂ

Public Notice that a g See 10J.02(d)(1)1A) -

¢
L S O S .-

See 100.01(b)

Ty p— - - -

PAGE 2

— L

——rw
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i

! "OMITTED” PROVISION RESPONSE

QLZ&.IO ¢)(1)(ix): Methods ~ Notice to any No regulations at 124.10{C){1)(1x). Believe |
unit of local government having jurisdiction | the citation should have been to 124,10(C)(1)

over areca whers fesility is located. (tv). Notice will be given to Divisfon of |
Water Rescurces, See 10J.02(d)I1.B.

Notice of genarsl permit in Yadoral R.egistu:—1
is for PPA issued permits only and is not

i 124.10{c){2)(1): Methoda — Notlica of
general permits in Federal Ragister

applicabie to State programs; Generai permits
must be publicly noticed in accordance with |

lﬂJ-O:(C)

sae 107.02{c)3}.8.

~134.10(d502): Metnods - Neme and address of
permittee,

~124.10(¢)(3): Legal Notice See 10J.02(¢C B

| | i

{124,10(d)(1)(ix): Contents: Any additional | See 10J,02(ej1.G. .
irformation necessary or proper !
F . |
124.10(d)(1){vii): Contents: Genersl i_su 103.02(e02.¥%.

Description, etc. I
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REGULATION

104,03
Effective Date

e

Definitions
{Genexral)

108,18

“Draft Permit”™

'103.31

“Rew Discharger

108,32

"New Source”

"Proposed
Permit"”

~10C.02(h,

Prohibition
Agaionst Issuing

2 NPDES Pernmit

B
| to approval of program delegation !
| 123,23(s) at the time of

' Pollutant defined.

i

Regulations must be effective prior

Wants Director, Feraon, and

Regulations will be effsctive

PAGE 4

RESPONSE i

@

in accordance with 40 CFR

program approval,

Commezit rajected. Definition
of Director is unnecessary.

| Statutory definition ef person

| is lengthy and confusing. In
| defining pollutant, must still

refer to ArticleSA which

| defeats the pupéae of dufil=
| nition.

ey gmend

" Suggests that the definition be
sinilar to 122,2 definition., 122.2
states that notices of intent to ter-
uinate or deny a permit are “types” of |
permite, and that denial of requests
for modification, revocation and re-
issuance, or termination is not a draft|

| permit.

"_Bﬂlﬂlltlﬂﬂ-ﬁklf; m

| 10B.31 is wore striugent thau Federal
' defillitio'ﬂ. at 122.2.

| Hs

| exanine definitions of facility, acti~
| vity, equipment, and clarify their l
i consistency with i2Z2,Z and 122.29.

5
| EPA for a review:; not “"miay be” an

= —

Disagreea that 9/12/77 aghould &
the new source determinationv date,
Wante “aftar the date of promulgstion
of & NSPS which is aubsequently proaul=
gated”™ substituted., Wants State to

Delete the reference to 434.65 becauss
it is not yet promuigated,

| Definition deleted becsuse un-—

| cutegory has beep deleted from
| these regulations.

Comment rejected, To 1ncnrporata

[ comment would be redundant.
| 10K.01(b) indicates that a denial

of requests for modification,

{ suspension, or révocation is not
| a draft permit,

-10H.,04 indicates
that a notice of intent to revoke
iz & type of draft perumit.

necessary. The State will l
recognize only two categories of
sources -~ new and existing. |

he new diaaTarsa" definition and

Have incor-
porated the EPA proposed language

| for the new sourpe determination

date. ¥ave exasined the defini-
tions of facility, activity,
equipment, and £ they are con—
sistent with Fedaral definitions,
Chenged referencs to 434.565 to
new aubsection 10L.03, Modifica--
tion of NPDES permits for new
sources. Incorporated new source
¢riteria that were publighed in
EPA's September 26, 1984 £inal

| Tulemaking.

A proposed permit must be sent to

atated in 103.33-

State must be able to pnruit an
indirect discharger, even If the State
peralts only the treatment facility. |

' Comment Incorporated.

he State does not intend to

| iesue permits to indirect dis-

chargers. See 10C.02(h)
:
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10C.05(a
Duration and
Transferability
of pernits

10C.05(c,
Teaosfer of

Peraits

10C.07(a
| Trangition

.
Respongible
Party Applies

10D.04(a)
Time to Apply

e

l 100.05(a) (6
Topographic Map

| H: Wants clarification that permits | Comment Incorporated.
| can only he tranafarrad to owners or

| oparators, Alse, indicated that trans~

! farring permits to any parson might

H ——
_lﬁD¢052b§6(&)2
Effluent

Charactariastics

EPA COMMENTS ON SPECIFIC REGULATIONS PAGE 5

Suggnlta-that "may vary” be changed to
"shorten”,

Comment Incorporated.

e e e T

find ¢ permit transferred to someone

| not a proper signatory under Federal
| regulations.

R: “Person”™ can be sny one and | Comment Incorporated.

| therefore is less stringent than

Federsl regulations. Suggests that
"operator™ be substituted for “persom”,

u ) e ! addition | Comment Incorporated,
tn IOI concerning dra!t permits in
public notice on effective date of

Tagn »

H: Must always require at least the Cosment Incorporated,

oparator to get & permit slthough an
owner way aleo be bound by the permit,

"Rr Opinion is that 120 day time trame | Comment rajected. 180 day time

to reapply is less stringent than to apply period of 122,21(c) is
Federal 180 day requirement, but wants ' not a state raquirement for pro-
to defer to headquarters for final gran delegation. See 123,25(a)(4)
decision, - Citation to 122.62(b)(2) which
| EPA provides seems irrelevant. |
1000 ft. beyond site should be | Comment rejected. Current NEDES
changed to I mile. delegated program requires lsss .

than | mile, The 1000 £t. re-
quirement provides sufficient in—
formation for permit fssusunce in
West Virginia.,

R: Doesn’t thiak cthat sn automatic Commeni Rejected. EPA final
waiver for sewage parameters is a good | rulemaking on September 26, 1984
idea. Suggests that applicant must allows the Pirector to granmt a
request waiver, waiver for sewage parameters for

an entire industry sub-category.
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EPA COMMENTS ON SPECIFIC PAGE &

REGULATION | COMMENT RESPONSE

10D, 05(e. H: Suggests that State delete {e)3 This section has been wodified 1
Discharges into | because a demonstration that s soutce | sliminate the reference to
Noncomplying weets variance vequirements ie mot i vavisnees. WHowever, the demon~
VWaters relevant to a deteraination whether or | stration for alternate water
| pot 2 new source can discharge into ' quality based oz efflupnt limits
| noncomplying waters. | has been ratained

| R: Since Federal regulations do aet Sa=a response
! contain variances in thie section |
| the State's regulations are too broad,

e g e

[ B: attorney-in-fact with agpro- | Comment Imcorporsted.

priate authorizztion may only sign

10D.07(a)iB
Signatories to

Applications reports under Federal regulatious.
10D.07(d) | Rz Pedersl regulations require thatc | Comments Rejecied. T -
Cartification a signatory personally examine permit 10D0.07(d) is identical to
applications and reports. Region Federal langusge :as reviged
| suggests that this requirement be 9/1/83.,
incorporated since the cartification

| doesn't explicitly require a signatory
to personally examine applications and |

| Teports.
10E.01(c T H: Insert 307, " | Inserted,
Duty to Comply
10E .04 ' R1 Suggests that “steps to correct” | Inserted, | i

be insarted. "Steps to correct”

Duty to Mitigate
differs from the “duty to mitigate or

| | prevent”.
10E.11(h) | H: Wants penalties spelled out and | Comment Incorporsated. AG's
“Rigging” AG opinion on State's ability to impose]| opinion will address. X
Monitoring penalties for this type of violation. T
REANAIZ | &f Wou't decids shather “lmmeliate” 15| Comment IncOrporated. |
| Inmediate more gtringent than "within 24 hras.”.
Reporting Suggests “"within 24 hre.”™ inserted,
10E.13(a) | 8: Qualification that changes which | Comment Incorporate:
Reporting nay affect the "nature or quantity of |
Requirements the discharge™ should be deleted; not |
in the Federal Regulations.
:| . ‘ -
| B: Won't decide whethar 30 days is | Comment Incorpordted
more stringent than “as soon ag possi~ |

bla* therefore wants “az soom as
{ possible™ inserted.
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REGULATION

.

10F.02{c
BRffluent
Linitations

| A:
| 1imtts under §302,

| R:

Net Limftations

|
l 166,07

EPA COMMENTS ON SPECIFIC REGULATI

— e

RESPONSE

COMMENRT
Regulation doesn’'t specifically Comment Incorporated.
address water quality related effluent
Should inciude.

. Comment Rajectad. Alzhough

t Federal regulations use dig~
charger net limitatione are ouly

; allowed ior parmitted diacharges,

{ therefore, persittee is wore

Suggests that "discharger” =

subatituted for "permities”.

Minor
Modification

| 10H.02(c)2C(3
New Regs or
Judicial
Decision

10H.02(c
Judicial
Dacision

Energency
Modifications

|

Public Notice

@ oo

1A

Fublic Notice

| & comment period and opportunity for

!

|

| control,

i appropriate.
108.02(c)1{J) I'H & Rt Thig minor modification 1s too Bagnlstion modifiad to restrict

pinor modification to causes
which do not affect the quality
quantity of discharge.

brosd, must conform with Federal
regulations.

This regulation has baen deleted
because thare is no similar pro-
vision in Pederal regulations
and the state could not develop
& regulation which would meet
EPA objections.

Sane Regponse.

H: Notice 1s not enmough, Must provide|
public hearing. Any notice should
reference the gpecific.permita to be

modified.

R: In addition to general public
notice the permittee must be notified
individually,

H: Interprets this reg to say that Suggested language iczorporated
for Judicial Decisions a modiffication
can be made only if a permittce

requests it aond not if the State wants
to initiaste g wodification, Alternate

language 1is suggeated.

H: Modification of a permit without Reguistion deleted.
prior public notice 1s inconsistent
with Federal regulstions., 122.6Z(a)é

even requires formal wmodification pro-

{ cedures for acts of God, strikes, and

pther avents beyond the permittee’s
A 10 day commant period or
after the fact comment period is un-
acceptable. Suggests that reg be
delated,

et e —

R: Concurs with headquarters.
101.02(a)(2)8 Finds 14 day notice for & public

Comident Accepted. 30 aayas pro-
hgarins insdequate. vided.
H: Inserted.

Ingert Advisory Council on Historic
Preservation, _

PAGE 7
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EPA COMMENTS ON SPECIFIC REGULATIONS

REGULATION

1318
Public Hotice
101.02

Paxragraph on
Page 10-=71

101'-2 ;"l
General Permits

Enforcement
(Cenerxal)

. in a3t iixe=,

e ——— —yr

Insazt °

knows® a‘tar Diractor

1 R:

"R

10N,01
Enforcement

A copy of the draft permit and
peruit application must accompany

. ths fact ghear,

PAGE 8

Comment Incorporated, See

| 103.02(d)(3).

'r

Stete sust have the auEROTIiTy to
{ssue an individual permit to a storm

+mﬁm—

eswers nol subject to program,

sewar significant contributor and sites]| Division of Water Resourcas
thst aren’t covered in 10L.Dl.

WState Act® includes both Article |

6 and SA. Article 6 penalties nay de
less gsevere than Article 5A’s penal-
ties. State must provide assurance
that minisum and maxisum panalties
under Article 5A will be imposed,

H:
ness of penalty clause,

After the Fact
Permitting

H: Staie musi maxe Clear taat the
after the fact panalty is in addition
to other panalties.

R: Amount of fine is less stringent.
than Federal reagulations. As long as
this fine is in addition to other
penalties the region has no proeblem

with the reg.

State wust include an appropriate=

will ratain juriddiction, Second
compant {ncorporsted, Sites not !
covered in 10L.0! will bs per-
mitted individually,

Comment Incorporated, "State Act"l
deleted end the regulation has
been clarified to make Article
JA provisions aspplicadle. b

M —

Specific penalties have baén
deleted. Comment Incorporated.

dalatsd

Regulation

Regulation deltt;d

-
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RRSPONSE
Have included sewage treatment

facilities and bathhousea in thi
regulations, Have not iacluded
dredging bscause the receocvery
process, aquipment, mode of oper-
ationg is not within UR exper—
tise

MMENT

REGULATION co
"10B.10 ! Sewage treatment facilities and '

“Coal Mines” dredging operations shouid not bhe
excluded from theae regulations.

i

| SSCMRA because there are no exemaptions | definition which improves con~

sistaney with the SSCMRA

!
Definition 1s not cousistent with the Heve made a minor change to the
for mina officss, supply aress, parking

i lots, etcs,

10B.12 o Definition is not consistent with ‘Have nnaifiad definition to de

“Coal Prep EPA‘s at 40 CFR 434, consistent, |
Plant™

| }

{ 108,32 Dalate the fifth factor for new source | Fifth factor delated.

"New Source” determination to be consistent with 1
| saettlement agreeasnt.

108,34 I Pefinition of owmer when taken with Comment considered, but discus~ |
definition of facility {mplies that & | sions with EPA leave no choice I
land owner could be liable under thegse | but to lesve definition as is.
regulationa. Kolb dossn't agree with | EPA intends for an cwner to be |
this premiss. potentially responsible, however,
| it 13 the operator who omuet '
obtain the parmit.

"Owner”

- 10C.01 Provide an exemption for hauiroad An attractive suggestion for
Permit sunps, excavated sediment channels and | administrative efficiency, how-
Requiremenct; i other sumpe with a voiume less than ever, the law doesn’t allow for

S000 cubic feet becausa these struc- such an exemption, and past

tures cause no environmesntal harm, axperience indicates that these

| gtructures can cauge serious

environpental impacts in certain

| ATeas . |

:
§

Exenptions

Msny nf the getivities listed are Incorrect reeding of Article 54,
| unrelated to mining., Suggests that The transfer of authority of

these activities be deleted. NPDES to the Director is all of

i the Chief's powers under Article |
5A which inecludes all of the

activities listed. The SWPCA

A regulsies both mining practices

* impacts on water quality and

q . discharges related to minfing., ,
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| REGULATTON

COMMENTS BY OTHERS PAGE 10

COMMENRT ' RESPONSE GIb

10C.06
| NPDES Permits |

i Issued by EPA
and Chief

|

What happens when a parmit is not Ho clarification is nseded. If

not adopted by the Director? Clarify the Diractor doesn't adopt &
regulation, permnit then EPA wili maintain
Jurisdiction and administrate the

pernit.

10D,02
| Responsible
Party Appliesn

| 10D.05(b)2,3,&%
- Information
Required for
Existing
Sources,

i

Objecte to permits being issued to both

requirements are toc detailed,

Comment generally accepted.
Gensrally, the Director will be

- pernitting the operator, however,
theie sy be a d to permdit
other responsible parties in cer-
tain situation,

oumer and operator. Suggests issusnce
to person who applies.

EPA Require-

Conment Rejeacted.
- ment,

Dalete Regulatione becanae the mapping

a—

10D.05(b)6.A.2 -

| Bffluent
| Characteristics

[

10D.05(b)6.B
Texic Metals,
ete,

10D.O5 b )7
Smell Business
Exenption

1~ T00.05() .4

Deep Mine Msp

| required to conatruct the maps.

Sewage treatment facilities and
bathhouses are now includad and
this regulation 1s an EPA re-

quirenment.

Since mewage treastaent facilities and
bathhouses are sxcluded from regula-
tion then this regulation should be

delated,

Quantitative dats for lsrge numbers of | The regulations iprovide reilef

outfalls may be impogsible to obtain. for outfalls thet ars spsen-
tially identical. No intent o
require quantitative dats for

haulrosd sumpe, !
100,000 tons is too emsll; suggests _ cannént Rejected. EPA Require-~
300,000 tons. | sent., r

' |
Comment Rejected, Color coded
waps nesded to aid application
review.

Requirements to color code maps should
ba deleted because of the labor

100.05(b) 15

Conment Rejected. Retained to

information is
put regulated coumuniiy on wnotice

Specifying types

Additioual UNORCIERETY o
Information that such information may be
, required,
10D.05(d)4.C. Data may not be available. fuggests | Regulation modified, If dats 18
Report of Water | that dats be required if reasonably unavailable thea provide an ana~
' Quality available, lysis of currest quality amd
quantity, ]
| ' ;
I )
I—_—————_L—u—-——ﬁ———-—-—-—-_ p— A-J——-m——-———ﬁ —— PIEPP IR
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COMMENTS BY O
l REGULATION I COMMENT
o
0151).05135 Al]l mines shou an abandonment
f Plan for plan and obtain an abandonment permit.
Abandonment For surface mines the racismation plan

is not an adequate plan for sbandon-
ment, Suggests that the iazatention to
issue an sbandonment permit with the
; operating pesmit 1e cidiculous,

Suggests that the regulation be |

| modified ic require sbandonment plana

| and permits. ¥or surface mines the
plan could be a reclamation plan

} with 2 yearly updeate reflecting on-zite
experience.

| 10D.05(e) tions doesn’'t adequately

| Discharges into | addrees ebandoned mine drainage

| Noncomplying affected streams which do not comply
Waters - with present water quslity standarda,

| Clarify close of comment period.

Variance to indicate that variances relate to
Requests changing perait conditions,

J 1
10E.05 Objects to "back=-up” provieions

Proper Oparation| as they relate te poxds.

and Maintenance

10E.10 Suggests that an authorized
Inspection representative be described as an
and Entry employee of the Reclamation Division.

Nopnconmpliance sho: reported

ﬂ to the Reclamation Division, not Water

Immediate
| Reporting Besources, Therefore, DR should es-
| tablish another toll free “"Hotline”
T10E.13(d)2 Reporting of spiiis aanad accidenta
! Inmediate discharges should be consistent with
1‘ Reporting the Water Resources Board's Regula~-

! tions,

s

RESPONSE

¢ reaclamation plan is an ade~
quate plan for abandonment.
Fnase II bond release will also
be a peruir to abandon,

10D,05(e)3 addresses this iassue,
Alternate water quaiity based

! effluant liaitations are avail-
. able,

| No clarification necessary. See

tory paragraph emxplains that they
are "varisnces from effluent
i liﬂitltioﬂ'nc

On September 26, 1984 EPA final
relameking deleted the require~
mant for back—up equipment,

10E,05 now reflecte the new EPA
regulation language.

The |

|

] 3 IOJ .02.
, 10D.05(f)1. + Régulation should be clarified  { Comment Rejected. The introduc—

Comment Rejected.
stood, however, there may be
times (emérgencies) where

suthoriged inspectars other than
| Dr inepectors will e meeded.

DNR plans to limit the routine
inspection of coal facilities to
DR pecsoaael,

Comment Rejected. DRR will ree

tain the toll free number already

in effect and develop procedures

whereby appropriate Reclamation
peraonnal ave notifiad.,

taquiresenta of this regula~-
tions are consistent with the
| Water Resources Bosrd's Regula-
tions.

Concern undcr;-

|
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!

REGULATION | COMMENT RESPONSE +

| Objects to "back~up” ponds, Comment Rejected. Do not agree

P:ohibitinn of that reg requires beck-up peads, ,
i

Bypass l | This ragulation gives the per-
| mittee the right to bypass if the
| bypass won't excéed limits under
certain circumstances, Per-
| mitteas are sxpeéted to conduct
routine maintenagce withowt
| exceeding limits.

| Legal sutboricy 1% At Z20~5A=14
| and this requirement is taken
from BPA. Doea allow for upgrade
to meet more stringent regs.

| Pederal rtegs prevent "back- F
| aliding™ toward less stringent

i reges unless conditiong of
122.44(1) wbich is incorporated
| in these regs as 10F.02(1).

10E.16
Reopener Clause

Ohjects because it reopens for more
stringent regulations but not less

i | stringeat regulations.

i

10F.02(a)

Reopener Clause

Same comment as above. | Same response ss sbove,

| Wants credit for pollutants in

Net intake waters universally if not put
H Limitations there by permiftes. Wants credit even
if taken from underground sources.

Comnent Rejected, Regulation
| containg EPA reqiired language.

Comsentér’'s suggéstion wopgld maka
| this provision less stringent,

o — — —— —

10H.01{b) "Specify a time frame to demy a request

Permit Actions f for modification, Suggest 30 days.

| Comment Rejected, Sometimes 30
deys isn't evough time. However,

i the agency will attempt to meet

| 30 days In most cases,

| 10H.02(c) - Inciude as a minor modification an Comment Rejected, Commenter's
Minor addition of & new ontfall which 1s suggestion would make this reg
Modification simflar to existing ones, and which do | lesa stringent than EPA's.
* not discharge into s new drainage - : f
: basin.
10G.08 | ‘Objecta to internal monitorinmg Conment Refjected. Resd to retain
Internal Waste | requirements, especially for situations where
Streams f { sewage {3 commingled with mine |
- draingge before £inel discharge. |
|
T10H.0Z2Lc)2.C. | Wants Ditector to keep permitteens | Comment Rejected. Good idea, and
Major informed of changes to these Director plane tp do so, however,
Modification | regulations. no regulation stfpulating this

plan is necessary.

——— PP T

"y ms e
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REGULATION RESPONSE

R T ===,
| 10H.02{c)2.C,(3)| Wants permittees directly motified of Thiz regulations was eliminated

General { & geoneral wmodificaticn. Suggests in raspon=s o an EPA odjsction.
Modiffcation certified oail,

Changed to 30

Public NMotles

e e WRNE el socie o e et i Saieleenl. S—

Not clear who applicant must send a ‘ Will provide a list to permic

copy of the public notice. applicatits in the permit appli-~
cation instructiouns.

Should 52 no duplication since

See duplication with 10I.02(4)1. |
l Methods ' (d)1 18 for State and Federal
' | agencies, and (d)2 is for general
public .
i 10N.03 No legsl authority. If there is legal | Eegulation dealeted.
. Enforcement authority then provide = grace period

to submit application, i

Add that facilities which cause water Regulation deleted.
gquality violations must be ghut down, | a

E 1
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AUGUST 8, 1984 AND SEPTEMBER 26, 1984

AUGUST B8, 1984 FPA CHANGES:

~ EPA REG. | DR REG. | ~ | EPA ADOPTED |  STATE ,
CITE CITE EXPLANATION AS PROFPOSED ACTION
122.210d9(2) | 10D.05(53{i5) | EPA published rule aliowizg | Partiaily | Adopts? |
| submisgion of effiuent dsta
| | after expiratioca of pevmit.

._...‘...'r.._.__.-._ T ——

= o —

a
122.43;122.46] 77T EPA revised rule to requira | ¥o | Did ot sdopt;
; | that all permits must meet | unnecessary
' BPY, BCT, and toxics limits f because Coal
| whather or not applicahles ! Minfng Cuide-
| effluent guidelines are | lines are
| pronulgated, ' i promulgated.
SEFTEMBER 26, 1984 EPA CHANGES
EPA REG, DR REG, EFA ADOPTED |  FINAL
CITE CITE EXPLANATION | AS PROPOSED | ACTION
122.21(g)(7 100.05(b)6A.2 | Waiver of testing for 7 Yes { Adopted
(11) conventional and nonconven~ j
| Mandatory | tional poliutants if ' |
Testing . | demonstrated that Director :
: | etill has 2ncugh information
to write sdequate permit
r limits, |
122.21(g)(7) | 10D.05(b)(6) | Set tbreshold limit for No | Propose Next
(121)(A)&(R) | testing at 10 ppb and 100 ppb | Year
Potentially for 4 toxics |
Required -
Teating -~ l I
Toxic I ]
Pollutants f
122,238y 100,050y 6) | Applicamcs requiled to Suwmii pidntt adopt
(411)(4a) C.2 and 10D.05| quantitative data only if because DR
famnling far | (BY(6)F ! pollutants were either needs some of
Conventional ' directly or indirectl these pollu-
and Non-Con- (through an indicntotg tants, such
ventional limited in an applicable as Aluomimm,
Pollutants effluent limitation guldeline aulfatea to be
but applicant still required ; .| reportad all
te identify any pollutants i the tizs for
that they know or have reason .| water quality
to believe are present. standards
setting q
purposes i
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SEPTEMBER 26, 1984 EPA CHANGES

122.21 g

. Sampling

122#?1233{105

Poiential
Discharges

122.21(g)(9);
122.62(a)(2);
122.44(e)(1)
(11);

122.62(a)(13)
Used or
Manufactured |
Toxic Pollu~

tants
122.21{g){9)

122.42(a
l {Toxice

, 125,3(c)(4
Toxicity

: | Limits

]

12 111;
122.22;
122.26
(Storm Water

Runoff)

122,29Cc)(4),
(c)(5)

(Construction
Prohibition) |

notification) !

ID. +PL §1'

hanges saapling from com-

10D.05(b)(6)F | posits to grab samples with

10D.05(b)(9

10D.05(b)8
10E.03(d )43
107,02{g)(1)B
108.02(c) 2F

llE-13_'

[ Requires an exiating indus—

retention time of over 24
hours and storm water dis~

| charges (requirss 4 gradb
. ssmples ~ once per hour) or

esuid aliow wmiver of cca
posite 1f applicant daxon-
strates that use of composite|
sempies is infeasible forx
storm water,

? Deleted applicetion
requireaent

Yeleted 3 EPA regulation

sections relating to toxics
used or manufactured pollu—-
tants; retained application

' requirements for listing all

toxic pollutants currently
used or sanufactured; allowa
Director to waive this appli-
cation requirement if
applicant can demonatrate
that it is overly burdensome

trial permittee to aotify

| Director when somc activity

occurred or will occur
cauging it to discharge
toxics not previcusly
lieited in the permit,

| Nc Change

ntara‘ultcr diescharge re~-

| quirements

Battinaé congtruction ban
prior to EIS completion

Yes

Yes
No (1)

l

1

e 23 of 27 PagelD #: 223§mz s

doptac

I

| Adopted

Did not Adopt;
Propose next
Year

-

Did not adopt;
Propose it
Hext Year

NOo cnange now—

| will be

studied ror
potential
rulenaking

Did not adopt;
RIS not a
State Progran
Requirement
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SEPTEMBER 26, 1984 EPA CHANGES

s _

EPA REG,
CiTE

122# ﬁ-'-i
122.62(15)
(Anti~ |
backsliding)

!
|

122.50
{Disposal
futo wells) |

(3)
125.3(4)
RPJ snd Draft]
Development
| and Technicall
Imlﬂ-

|7 132.45(g)
Ret=(Croas
Limits

l‘ 160.07

DR REG.
CITE

104.02(b)

| .
i 124.562b5215;' e~ EPA 1iated statutory
125.3(c)(2) I factars which are vsed im BPJY

" EXPLARATION

Rataing currant policy with
one sxception., W1l allow
3PJ permits to be made less

{ stringent if permittee can
demponstrvate that its removal
costs are wholly dispropor=~
tionate to those considerad
in a8 subsequently promulgated
af flvent muidaiine

Retained existing policy ~-
but clarified regulation to
allow lase striagent ldwmitas
tions if the character or
trestablility of dischargsd

wagtewazer is changed

EPA ADOPTRY
A8 PROPOSED

. Yas snd No

E
. | e .
T

1

i tancy with

PAGE 16

ACTION ii'
Adopted =odi-~
fication pro-
vision:
Propoze other
changas naxt
year if nacaes-
eary: policy
not generally
applicable
since no BPJ
Pﬂm:' in {
coal; should
eximine for
rulesakiszg |
next year
since we might.
develop BFJ
limits for
pollutants not
regulated in
guldelines

[ =

Did not adopt;
Should reeval~-|
GatE Wit Cur-
rent DR policy
fsr conais—

EPA's explana-
tion of this
policy

Y

! ‘but decided against adopting
the fact shest portion of

the proposal

Changed net-gross suhstan~

tially

l Partielly "

E‘

!
; !
I

'| change to §125;

We are iabpt-
ing thia by

referance ,
gince it ig a |

which s
adoonted ag of
time of dale- |
gation, Also,
non-substan-
tive change |

'1

Did vot adopt;
Need to avaluy-
ate {t far
remining aefitu-
ation in par-
ticular; EP::l
did not adop. |
as proposed;
Will exanine
for rulemmking
next year
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SEPTEMBER 26, 1984 EPA CHANGES PAGE 17
I EPA REG. ] DR REG, | EPA ADOPTED FIN/
. CITE CITE EXPLARATION { AS PROPOSED | ACTION
b 122.45(¢) 10G6.02 llows =8 1imi tation to Yes Mopted one
| Totel Metals ba expressed as "total - aubidaction;
recovarable metal” as defined| howsver, Fe &
3n 40CFTR Part 136 Mi are ex—

' presssd as
total metals;
therafors,

| Tegulatiscn
} change is
| generslly
| Lrreievant
122,45(b)(2) s Allows use of alternate No Did not adopt;
| Actual Pro- | 1imite for increased produc— should nmot fme
| duction tion; originally proposed | ! pact coal
j | only for auto industry = but nining since
L expandad it to all industries) the effluent
in finsl regulation limits are not
| production
based; ahould,
however, exa~-

mine the con~
cept to reduce

l need for
modifications
vhen water
Flow is
increasedy
May propose
next year
122.44(d)(3) Allewed EPA to inc Nothing
Inportance of canditions required; 401
Water Quality cetification
Conditions [ not spplicable
Stayed by a8 to State
! Court or Prograns
| Ageney - | | | ]
| 122.7(g}; s Allows incorporation of NEPA | Yea — except Did not adopt;
122.29(c)(3) | based conditions for 124.85(e) | %o impact
122.49(d)(9) . | since NEPA not
124.85(e); part of State
124.,121(f) | Progran
Incorporation
! of NEPA based
Conditions in |
. Permits i
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EPA REG.
CITE

122.473
122.29(4)€4)
Compliance
- Schedule
Prohibition

Kotice of
r Physical
Alteraitions
| or Additions

122.22(b)(2,
gignatoeries
to Reports

122.4]1(m
By~pass

“122.41(n
Upset Defense

122-1 E

122.62(a){16
| (173

| Mistaks and
failure to

| meet BPJ
Limits as
Grounds for
Permit

{ Modification

124

{ Non—-Adversary
Panel

I Procedures

—— m—r — - ———

Proper O & H '

|

i
|

' LOCFR Part -

|

DR REG.

CITE

OF.02(n

10L.02(d) -

IOE‘I 14(¢

10E.15

10E.05

10H,02H
10H.02N

{T122.41(8)(1) | 10E.13(a) ! Raquiras notice to state of

1B

SEPTEMBER 26, 1984 EPA CHANGES

"EPA ADOPTED FINAL |
| EXPLARATION AS PROPOSED AcTION )

lows compliance schedules
for new source if require-
nants were lssued or reviesed
| after construction bagan but
less than 3 yasrs befors they|
begin to discharge

| alteraticmg or sdditions
wvhich could "significantly”
change the discharge for
pollgtants which would
otherwvise not require notics ;

Allows environmental managers
with corporation-wide res-

ponaibility to sign reporta

Retained existing regulation
goveraing by-passes not

| exceeding limitstions;
adopted new language

| regarding back-up squipment

Retained original regulation
concerning defanse for
technology based limitaj
Adopted proposal deleting
“apecific” cause

examples of O & M; clarified

0 & M provision for back-up |

Deleted referance to mpecific|

facilities '

Allows permits to be modified
if a mistake ws made in de-
termining BPJ limits or the
technology cannot meet the
limit

e T N e e ep—— L —m a0 i e

| Jes ~ with
| Hipor clarim

fications

Mopted

| equivalent

provisions

Yes and No

No and Yes

PAGE 18

- Adopted

Did not adopt;
| our reguls-=
tions already
have similar
requiremsnt

Adopted

dopted back-
up proviasion;
propose Lo
| change re-~

{ nsainder next

year

Deleted the
word “speci-
fie®

r

Did not sdopt;
Unpecessary

Irrelevant t
State Ptogranal

|

o
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DR BE
CITR

124.14;
124,76
: Fearing

l Procedures
i
¢

! 122.21(k) (4
Deferral of

Hearing on
New Source
ﬁ Determination

122.29(b 10L.03

New Source

i Cricerxias
{ 122.62;

122.63
Modifications

of Permits

EXPLANATION

Eligineted deferral of
i hearing which deferred ths

hearing until after peramit

| iewuancs unless all parties
| agreed

Mopted new source criteria
whare BPA hed previously
suspended regulations

Permita after March 9, 1982
can be modified to conform
to new final rules for

{ "actual production” and

“total methods™; minor
sodifications for by-pass,
toxfics notification, and
up-sets

EPA ADOPYPET

AS PROPOSED

[ Yes = with

clarification

" Yes

e TR P B S ._‘

ACTION

Irrelavant to
ftate Programs

Not relevant
! to State
Prograns

| Adopted

Adopted for
zinot modifiw-
cation, by-
pass, and
upsets
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P RO CEEDINGS

MR. ALUISE: Good evening. I am Tom
Aluise with the Department of Environmental
Protection’s Public Information Office. I would
like to welcome you to tonight’s public hearings on
two proposed rules.

We’ll first accept comments on the
Administrative Proceedings and Civil Penalty
Assessment for Coal Mine Facilities Rule, and that
number 1s 47CSR30A.

We’ll also accept comments this evening
on the wWest Virginia Surface Mining Reclamation
Rule, 38CSRZ.

We’re going to start out with the Civil
Penalty Assessment Rule, and as I mentioned the
purpose of tonight’s hearing 1s to give you the
opportunity to share your comments or information
about the proposed rules.

Tonight’s hearings are being recorded
by a court reporter so that the comments shared can
be taken into consideration and entered into the
public record for these proposed rules.

It you’ve 1ndicated on the sigh-1n

sheet that you would like to comment, I will call

CAPITOL CITY REPORTING (304) 344-9305
Post Office Box 11394
Charleston, West Virginia 235339
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/21,2015 4

your name, and before you speak, please state your
hame once again, and 1f you are with any groups or
organizations.

If you have written comments, we’]]l
accept those as well tonight. Just submit those to
me aftter the meeting or when you come up to speak.

Okay, so 1f anyone doesn’t have any
guestions, we’ll start with our public hearing on
the Administrative Proceedings and Civil Penalty
Assessment fTor Coal Mine Facilities Rule. This 15 a
hew rule proposed in accordance with Senate B1i1l
357, which created a civil administrative penalty
structure to resolve violations of the mining MPDS
rule.

Specifically, this proposed rule
establishes procedures for notice of commencement of
administrative proceedings, hearings and appeals,
assessment of civil penalties and entry of consent
orders.

No one has signed up to offer comment
on this proposed rule, and, therefore, this will
conclude the public hearing on this rule, which 1s
Number 47CSR30A.

Now, we will begin our public hearing

CAPITOL CITY REPORTING (304) 344-9305
Post Office Box 11394
Charleston, West Virginia 235339
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on our second proposed rule, which 1s the west
virginia Surface Mining Reclamation Rule 38CSRZ.

In accordance with Senate Bill 357, the
Coal Jobs and Safety Act of 2015, the amendments to
this rule conform wWest Vvirginia’s rule with regard
to contemporaneous reclamation and inactive status
to 1ts counterpart federal regulation.

Specifically, the amendments address and clarify the
procedure regarding inactive status, i1ncluding
renewing active operations and bonding requirements,
and distance, acreage, and bonding requirements for
contemporaneous reclamation. The proposed
amendments also address concerns raised by the
federal Office of Surface Mining Reclamation and
Enforcement with regard to the use of the terms
topsoil, topsoil substitute, soi1l, and soil
substitute.

We do have a speaker signed up to offer
comments. That would be Chad Cordell. So, 1T you
would Tike to offer comments.

MR. CORDELL: Ssure. I’11 make a quick
comment.
MR. ALUISE: Do you want to come up here,

Chad, for her benefi1t? Thank you.

CAPITOL CITY REPORTING (304) 344-9305
Post Office Box 11394
Charleston, West Virginia 235339




10

11

12

13

14

15

16

17

18

19

20

/21,2015 6

MR. CORDELL: It’s my understanding that
the proposed rule removes the requirement for public
notice when a mine moves into i1dle status. I would
recommend that the DEP continue to require public
hotice as 1S currently required so the public can be
aware of the status of a mine site.

Thank you.

MR. ALUISE: Okay. Is there anyone else
who would like to speak on this proposed rule? So
we have no more speakers.

This will conclude the public hearing
on Rule 38CSR2. The public comment period for both
of these rules concludes this evening. Wwe will
review all comments and take them into consideration
for the rules.

Thank you for very much.

* K% K &

CONCLUDED AT ©6:10 P.M.

e

CAPITOL CITY REPORTING (304) 344-9305
Post Office Box 11394
Charleston, West Virginia 235339
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REPORTER'S CERTIFICATE

STATE OF WEST VIRGINIA,

COUNTY OF KANAWHA, to wit:

I, Donna H. Miller, Notary Public in and for
the State of West Virginia, duly commissioned and
qualified, do hereby certify that the foregoing was
duly taken by and before me, under the West Virginia
Rules of Civil Procedure, at the time and place and
for the purpose specified in the caption thereof.

I do certify that the said hearing was
correctly taken by me by means of the Stenomask; that
the same was transcribed by me, and that the said
transcript 1s a true record of proceedings had.

I further certify that I am not connected by
blood or marriage with any of the parties to this
action, am not a relative or employee or attorney or
counsel of any of the parties, nor am I a relative or
employee of such attorney or counsel, or financially
interested 1n the action, or i1nterested, directly or

indirectly, 1n the matter 1n controversy.

CAPITOL CITY REPORTING (304) 344-9305
Post Office Box 11394
Charleston, West Virginia 235339
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July,

Given under my hand this

day of

2015.

Donna H.

Notary Public

My commission expires October 1, 2023.

CAPITOL CITY REPORTING
Post Office Box 11394
Charleston, West Virginia 235339

(304) 344-9505




