NOTICE OF AGENCY APPRCVAL

TLEGISLATIVE RULE: Prevention of unfair or deceptlve practices in the course

of flood_related recovery efforts in West Virginia

The attached legislative rule constitutes the official the official rule approved

ny the _-Attorney General's Office

cn 22 ... .. _day of May ] , 1986 and filed pursuant to law with

the Secretary of State and the Legislative Rule-Making Review Committee.

Buni Chei, for Charlie Brown,
ttorney General,
Staye of West Virginia
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WEST VIRCGINIA EMERGENCY RULE
ARTTORNEY GENERAL
CHAFPTER 46A-6 and 482-7
SERIES I

Title: o Emergency rule pertaining to the prevention
cf unfair or deceptive acts or practices
in the course of flood-related recovery
efforte in West Virginia.

Section 1. General
2. Definitions
3. Docor-to-Door Home Improvenent

Transactions In The Flood Disaster
Region cf West Virginia

4. Eome Improvement and Home Constructicn
Transactions

5. Sale of Flccd-damaged Goods




WEST VIRGINIA EMERGENCY RULE
ATTORNEY GENERAL
CEAZPTER 4&62-6 &and 46A-7 )
SERIES 1T

Title: ) . Emergency rule ccncerning the prevention
of unfair or deceptive acts or practices
in the course of flood-related recovery
efforts in West Virginia,

Section 1. General

1.1 Scope - This emergency rule covers certain
unfair or deceptive actis or practices covering door-teo-door
home improvement transacticons, home improvement and home
construction transactions, and the sale of flood-damaged
gooas., -

1.2 _  BRuthority - W. Va. Code § 462-6-103 and Code
§ 462-7-102(e).

1.3 Filing Date - Kovember 286, 1885

1.4 Effective Date - November 26, 1885

1.5 Repeal of Former Rule - Kot applicakle.

1.6 Ponalties - Except as ctherwise indicated, =z

violation of this rule constitutes a violation of the West
¥irginia Consumer Credit and Protecticn Act, W. Va. Code §

462-1 et sag.

1.7 Construction - This rule shall be liberally
construed to effectuate the purpcoses of the West Virginia
Consumer Credit and Protection Act, W. Va. Code 46A-1 et

SES .

1.8 Severability -~ If, for any reason, any sSec-
tion, subsection, sentence, clause, phrase, or provision of
this rule or the applicatiocn therecof to any perscn or cir-
cumstance is held unconstitutional or invalid, such uncen-
stitutionality cor invalidity shall not affect cther sections,
subsections, sentences, clauses, phrases, or provisions or
its applicaticn to any other person or circumstance, and to
this end each and every section, subsection, sentence, clause,
phrase, or preovision of this rule is hereby declared
severable. ’




Attorney General
Emergency Rule, 46A-6 & 46A-7
Series I, Sec. 2 .

Section Z. Definitions

2.1 "The Act" means the West Virginiz Consumer
Credit and Protection Act, W. Va. Code § 46A-1 et sedq,.

2.2 "rdvertisement" {including the terms zdver-
tise and advertisement) means any oral, written or graphic
statement made by the seller in any manner in connection
with the solicitation of business and includes, without Iim-
itation because of enumeration, statements or representa-
tions made in a newspaper, magazine or other publication or
on radio or television or contained in any notice, handbill,
billboard, poster, display, ill, ecircular, brcchure, pam-
phlet, sign, catalog, or letter, or printed on or contained
in any tag or label attached to or accompanying any goods
or services offered for sale. Advertisement incliudes any
statement or representation disseminated within West Virginia
even 1f such statement or repregentation was first dis-
seminated outside West Virginia,.

2.3 "Clear and Conspicuous" means that the state-
ment, representation or term being disclosed is of such size,
sound, and/or color contrast and is so presented as tc be
readily noticeable to the person to whom it is being dis-
closed. A statement, representation or term contained in &
printed advertisement is not clear and conspicuocus unless:
(a) it appears in type at least 20% of the size of the larg-
est tyvpe used in the advertisement, except for the type size
of the seller's name, and (b) it z2ppears in close proximity
to the information which it modifies or to which the seller
intended it to refer.

2.4 "Docr—-to-Door Sale" meang a sale, lease, or
rental of consumer goods or services with a purchase price
cf $235 or more, whether under single or multiple contracts,
in which the seller or his representative personally solicits
the sale, including those in response to or following an
invitation by the buyer, and the buyer's agreement or offer
to purchase is made at a place other than the place of busi-
ness of the seller. The term "dcecr-to-door sale" does not
include a transaction:
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2.4.1 Made pursuant to prior negeotiations in the
course of a visit by the buyer to a retail business
establishment having a fixed permanent location where the
goods are exhibited or the services are of‘e*ed for sale on
& continuing basis; or

2.4.2 In which the consumer is accorded the right
of recission by the provisions ¢f the Consumer Credit
Protection Act (15 U.S.C. 1635) or regulaticns issued pur-
suant thereto; or

2.4.3 In which the buver has initiated the contact
and the goods or services are needed to meet a bona fide
immediete personal emergency of the buyer, and the buver
furnishes the seller with a separate dated and signed per-
scnal statement in the buyer's handwriting describin ng the
situation reguiring immedizte remedy and expressly acknowledg-
ing and waiving the right to cancel the sale within thres
business days; or

2.4.4 Conducted and consummated entirely by mail
or telephone; and without any other contact between the
buyer and the seller or its repressntative prior to the
delivery of the goods or performance of the services; or

2.4.5 In which the buyer has initiated the contact
and specifically reguested the seller to visit his home for
‘the purpose of repairing or performing maintenance upcn the
buver's personal property. If in the course of such & visit,
the seller sells the buyer the right to receive additional
services or goods cther than replacement parts necessarily
used in performing the maintenance or in making the repairs,
the sale of those additional goods or services would not
fall within this exclusion; or

2.4.6 Pertalnlng to the sale or rental of real -
property, tc the sale of insurance or to the sale of securltles
or commodities by a broker-dealer registered with the Securities
and Exchange Ccmmission.

2.5 "Consumer Goods cr Services" means goods or
services purchased, leased or rented primarily for personal,
family or househeold purposes.
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2.6 "Fiood Disaster Region" shell mean the
following twenty-nine (28%) counties in the State of West
Virginia: Barbour, Berkeley, Braxten, Calhcun, Doddridge,
Gilmer, Grant, Greenbrier, Hampshire, Hardy, Harriscn,
Jefferson, Léwis, Marion, Mineral, Mcnongalia, Monrce,
Mcorgan, Nicholas, Pocahontas, Pendleton, Preston, Randolph,
Summers, Taylor, Tyler, Tucker, Upshur and Webster,

2.7 "Flood damaged" pertains tc any gcods, the
valus or use of which are impaired or cotherwise diminished
as a result of & flood.

2.8 "Home Constructien" means censtructing
single family dwelling units inc¢luding single family homes,
condominium units or any other dwelling unit to be scid to
any person primarily for personal or family use.

2.9 "Uome Construction Contractor" means all
perscns, firms and corporations engaged in the trade or com-
merce of home construction.

2.10 YHome Improvement" means installing roofing,
siding, paving, windows, doors, awnings, heating and air-=
conditioning eguipment, water softeners and purifiers, swim-
ming pools, fire protection devices or any other permanent
installation or improvement attached or to be attached to an
already existing home, noncommercial structure cor building.

2.11 "Home Improvement Contractor” means all
persons, firms and corporaticons, their ofificers, representa-
tives, agents and employees engaged in the trade or commerce
of home imprcvements.

2.12 "Pergon" or "party" includes a natural
perscn or an individual, and an organization.

2,13 "Registration" shall mean the completicon and
filing of a Docr-to-Door Heome Improvement Contractor .
Registration Form with the Consumer Prctection Division of
the Cffice cf the Attorney General, 1204 Xanawha Boulevard,
East, Charleston, West Virginia 23301. See Appendix for =&
copy of the reguisite form as available from the Office of
the Attorney General,
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Section 3, Door-to-Door Home Improvement Transactions
In The FPlood Disaster Regicn of West Virginia

Registration. It is an unfair or deceptive
act or practice for door-to-docr home improvement con-
tractors engaged in trade or ceommerce in the flcod disaster
regicns of West Virginia to fail to register with the
Consumer Protection Divisicon of the Attorney General's
office. Such registration will expire, unless extended by
amendment heretc, on September 1, 1886.

Section 4. Home Improvement and Home Construction
Transactions

4.1 I connection with any home improvement or
home constructicn transaction, and without limitaticn by
enumeration, it is an unfair or deceptive act or practice
for any seller to:

4.1.1 Fail to disclose the exact nature, descrip-
ticon, and price of the goods or services which are to be the
subject ©f the transaction toc the buyer or prospective buyers
in advance of any attempt to induce the buyer or prospective.
buyer into (1) an agreement in writing, or {2) to pay any
consideration to the seller;

£.1.2 Fail to provide a written contract to the
home construction buyer or home improvem=nt buyer at the
tine of sale;

4.1.3 Fail to provide an approximate construction
completion date in the written ccontract unless the contract
clearly and conspicucusly discleoses that no completion date
is provided;

4.1.4 Fzil to fill in all the relevant blank
spaces in the construction contract before it is signed by
the buyer;: T T : - :

4.1.5 Fail +o include the contracior's name and
address on the contract:;
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4.1.6 Fail tc include in the contract a
description of the comnstructicon work to be performed;

4,1.,7 Fail teo include in the contract all
financing inforfmation &s regulred by federzl and state law,
including the right of recission neotification pursuant to 153
U.8.C. § 1635 and 12 C.F.R. § 226.15;

4.1.8 Fail to include in the contract all warranty
agreements of the contractor for the benefit of the buver;

4.1.9 Disclaim, exclude, modify or otherwise
attempt to limit any warranty, including the warranties cof
merchantability and fitness for a particular purpose,
pursuant to W. Va. Code § 462&-6=107;

4.1,.10 Abandon or fail to honor without justificaticon
the constructilon contract reguired in subsection 4.1 with a2
heme improvement or home construction buyer or to deviate
from or disregard plans or specifications in any material
respect without the consent of the buyer;

4.1.11 Make any misrepresentation in the procurement

of a construction contract or make any false promise of a
character likely to influence, persuade or induce;

4.1.12 Use any false or deceptive inducements or
misrepresent or falsely state to a prospective buyer that
his dwellinc or building is to serve as a "prospective
buyer" lure, or "model home" or advertising jor" and that he
will be paid 2 commission or other compensation for any
other sales the seller may make in the vicinity or within a
specified distance from the buyer's location and that in any
way leads the buyer to believe that the cost of the improve-
ment or installation will be fully paid or greatly reduced

by reason thereof;

4,1,13 Fail to complete. the construction before the
completion dazte as stated in the construction contract
unless such construction is delayed by unforeseeable acts of
God, strikes or other events beyond the contractor's
control;
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4.1.14 Attempt to induce a buyer to sign any
certificate or completion form before such censtruction is
actually completed;

4.1.15 Fail to disclose that the goods being
cffered need additional attachments cor fixtures to periorm
the_functions claimed for them by the seller;

4.1.16 1Induce or persuade a buyer or a prospective
buyer to sign any writing when the seller knows or has
reascn to know that the buyer or prospective buyer is unable
to read or write, or does not understand the terms ¢ the
instrument;

4.1.17 Represent that the buyer or prospective
buver has been specially selected to receive & bargain,
disceunt or cther advantage when such, in fact, is not true;

4,1.18 Fail to discleose to a buyer or prospective
buyer crally prior to the time of sale, and in writing on
any conditional sales contract, promissory note, or other
instrument ©f indebtedness executed by & buyer or prospec-— -
tive buver, and with such conspicuousness and clarity as is
likely tc be cbserved and read by such a buyer or prospec-
tive buyer, that such instrument, which must have printed on
the face thereof "Consumer Note," may be discounted, nego-
tiated, or assigned to a finance company or other third
party;

4.1.1% Represent that the goods that are being of-
fered are current models, when, In fact, they are not current
models, or are discontinued models;

4,1,20 Misrepresent the guality, capacity, character,
nature, manufacturer, or composition of any geoods;

4.1,21 Misrepresent or falsely state that the
buyer's present eguipment, materials or goods are dangerous
or defective, or in need of repair of replacement;

4.,1,22 7Fail to disclose that the advertised price
or offer does not include delivery or installation;
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4.1.23 MNMislead the prosective buyer into believing
that the down payment cor scme other figure constitutes the
full amount the buver will be obligated to pav, or to omit
or exclude any other cbligations, fees, charges or costs to
the buyer;

4.1,24 Deceptively gain entry cr access into the
prospective buyer's home or onte his/her property under the
guise of any governmental or public utility inspection, right
or duty, or tec misrepresent that the seller has such authority;

4.1.25 Misrepresent that the seller is an emplovee,
officer or represeritative of @ manufacturer, importer or any
other person, firm or crganization, or that such person,
firm or organizaticon will assume some obligation in fulfilling
the terms c©f the centract:

4,.,1,26 Misrepresent to & prosective buyer that (s}he
is being given an intrcductory, confidential, closeout,
going out <f business, factory or wholesale price or dis-
ccunt or any other concession, or that a concession is macde
due to "materials leftover from a nearby job" or a test of
the local market or a market survey;

4.1.27 1Include in any contract or written document
evidencing such & transacticon a clause of acknowledgement of
having understood and/or read the document;

4.1.28 Include in any contract or written document
evidencing such a transaction a clause that the document is
not binding upcon the seller except upon acceptance;

4.1,29 Include Iin any centract or written document
evidencing such a transaction a clause stating or suggesting
that the seller's oral representations, promises, assurances,
or the like, are not binding unless expressly included in
the written document:

4.1.30 Include in &ny contract or written document

evidencing such a transaction a clause reguiring liguidated
damages or the like for cancellation of the contract unless:
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(2) Such provision is reasonable and does
nct censtitute a penalty; and i

(t) Such provision clearly and conspicucusly
discloses that it does not take effect until seller has
fully compliecd with the right of recissicn as stated in sub-
section 4.1.7 and/or the buyer's right to carcel as stated
in subsection 4.2.1. '

4.2 In connection with any door-to-door home
improvement or home construction transaction, and without in
any way limiting the applicaticn ©of secticn 4.1 to such
transactions, it is an unfalr or deceptive act or practice
to fail to provide the buyer a three-day right to cancel
pursuant toc W, Va. Code § 46R-2-132 through 135, and 16
C.T.R § 429.

Section 5. Sale of Flood-damaced Goeds

In connection with the sale of flood-damaged
geoods, and without limitation by enumeration, it is an
unfair or deceptive practice to:

5.1 Represent, directly or indirectly, that a
product is new or undamaged, or any part of a good is new or
undamaged, when such is not the fact, or to misrepresent the
extent of flood damage thereof.

5.2 Cffer for sale or sell any good which is
flood damaged, contains flood-damzged parts, is rebuilt,
remanufactured, reconditioned, or contains rebuilt,
remanufactured, or reconditioned parts due to flood damage,
or has the appearance of being new when it is flood damageg,
unless there is given to the buyer or prospective buyer
clear and conspicucdus prior disclosure that such a good has
been flood damaged, rebuilt, remanufactured or reconditionsd
due to flcod damage, or that it contains used, rebuilg,
remanufactured or reconditioned parts due to floocd damage.
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STATE OF WEST VIRGINIA -

OFFICE OF THE ATTORNEY GENERAL
CHARLESTON 25305

CHARLIZ EROWN File Number

ATTORNEY GENERAL

DCOR-TO-DOOR HOME IMPROVEMENT CONTRACTOR REGISTRATION FORM

Name of Your Business

Main Address of Your Business

City/State

Other 2Addrasses of Your Business

City/State

Telephone Numbers of Your Business

Nemes, Hcocme Addresses, and Telephone Numbers cf Principzl
Cfficers/Owners/Managers

Name L Name

Street: Street
City/State . R City/State
Telephone ( ) Telephecne ( }
Title N Title

Namé 7 - ~ Name

Street - treet
City/State City/State
Telephone | } Telephone | )

Title ) . . Title
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Have you or your business cperated under any other name(s)?
(please circle) YES NO If Yes, what names(s):

What is the nature of your business?

How many yvears have you been in this business?

Time

[
l_.J

How many emplovees do you have? Part time r'u

Are you Incorporated? (please circle) YES NO

If Yes, o what date were you incorporated?

In which state are you incocrpocrated?

If you are inceorporated in & state other than West Virginis,
are vou registered with the Secretary of State as a foreign
corporaticn? (please circle) YES NO

Are you registered with the Staite Tax Department? (plezse circle)
YES . NO )

Do you have a principal place of business in West Virginia? (pleass
circle}) YES NO
If No, have you registered with the Department of Labor as
a Transient Merchant? (please circle) YES = KO

Do yecu engage in door-to-door sclicitation sales? (please circle)
YES NO

If Yes, do ydu provide buyers with a three-day right to cancel
notice? (please circle) YES NO




Do ycu use a pre-printed form contract? (please circle) YES NO
If Yes, please provide a copy cof the contract you use.

If No, please explain the nature of vour contractis):

Please provide a copy of two (2) of your most recently executed
contracts. :

What express warranties, either written or cral, do vou offer with

YOuUr work?

Is your company covered by liazbility insurance? (please circle)
YES = NO R

If Yes, please provide the name, address, telephone number and

policy number

Does your company carry Workers' Compensation coverage on
emplovees? (please circle) YES NO Account No.

Hag your coémpany ever filed for bankruptcy? (please circle)
YES NG

If Yes, please list district ccurt in which acticn was -
filed . e '




Page 4

Have you, or any officers/owners/managers of your ceompany, ever

been convicted of a crime?

If so, please explain:

Please list any trade associztions of which you are z member,

Please furnish the name(s) of the bank(s) in which you currently
carry &an account:
Name Address Account 2
Name . Address - .. . Account £
Name rddress Account #
Please provide three (3) credit references (i.e., suppliers with
whom you have an account):
Name -Address Telephone #%
Name Address Telephone %
Name 2ddress Telephone %
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Please provide three (3) work performance references (i.e.,
homeowners for whom ycou have completed jobs in the last twelve [12]
months in West Virginia):

Name Address Telephcone %
Name Address Telephone &
Name Address Telephone #

I UNDERSTAND THAT TEIS INFORMATION WILL BE VERIFIED BY THE OFFICE
OF THE ATTORNEY GENERAL AND MAY BE RELEARSED TO LAW ENFORCEMENT
CFFICIALS AND THE GENERAL PUBLIC.

I FURTEER STATE THAT TEIS INFORMATION IS TRUE AND ACCURATE TC THE
BEST OF MY RECOLLECTION AKD BELIEF.

SIGNATURE

DATE

YOU WILL NOT BE REGISTERED WITH TEE ATTCRNEY GENERAL'S OFFICE
UNTIL YOU RETURN THIS FORM TO:

Office of the Attorney General
Consumer Protecticn Division
1204 Kanawha Boulevard, East
Charleston, West Virginia 25301




BEFORE THE CONSUMER PROTECTION DIVISION OF THE
ATTORNEY GENERAL'S OFFPICE
STATE CF WEST VIRGINIA

IN THE MATTER OF:

PROPOSED LEGISLATIVE RULE ON THE
AGENCY-APPROVED EMERGENCY RULE
CONCERNING TEE PREVENTION OF UNFAIR

CR DECEPTIVE ACTS OR PRACTICES IN THE
COURSE COF FLOCD-RELATED RECOVERY EFFORTS
IN WEST VIRGINIA,.

Transcript of proceedings in the above-stviled
cause on the 28th day of February, 1986, at 10:00 a.m.,
at-1204 Kanawha Boulevard, East, Charleston, Kanawha
Countyv, West Virginia, pursuant to notice issued by
the Department to all interested parties.
| BEFORE ; EUMI L. CHOI, Assistant Attorneyv General,
Consumer Protection Divisicon,
Attorney General's Office,

Charleston, West Virginia,

MRS. SHERRY CARPENTER, Secretary of the
Director of Consumer Protection Division.

GENERAL REPORTERS
2026 Kanawha Boulesard. East
Charleston. Wesl Virginia 25311




MS. CEOI: Good morning. It's 10:080 a.m., on
Friday, February 28, 198&6. My name is Eumi Choi and I'm
an Assistant Attorney General with the Consumer
Protection Division o0f the Attorney General's Office of
the State of West Virginia,

This is a hearing being held to receive
comments freom the public respecting the proposed Rules
and Regulations. The proposed legislative rule deals
with the prevention of unfair or deceptive acts or
practices in the ceourse cf flood-related recovery efforts
in West Virginia.

The regulation submitted for public comment and

review are reguired and autheorized by the provision of

| West Virginla Cose Section 462-6-103 anéd Code Section

46A-7-102e,

Due to the sudden flecods in early November, the
bffice of the Attorney General filed an emergency rule
with the Office of the Secretary cof State, Ken Hechler,
on November 26, 1985, Also on that date this agency
approved emergency rule was properly filed with the
Legislative Rule-making Review Committee. Thereafter in
compliance with the procedures set by the Secretary of
State's Office, we filed a2 notice for public hearing on
the proposed legislative rule made effective as an

GLEMNERAL REPORTERS
2020 Kkanawha Boulesard. East

Charleston. Wes! Yirginia 25311
344.4862




emergency rule on January 27th, 18826, It stateéd that a
hearing would be held in the Office of the Attorney
General, Consumer Protection Divisien, 1204 Kanawha
Boulevard, EZast, Charleston, West Virginia.

Mrs, Carpenter, after identifying vourself for
the receocrd, would you please state for the record your
knowledge of the facts concerning the filing of the
emergency rule and whether any cories were provided to
any parties who may be interested in the promulgation of
these regulations?

ME. CARFENTER: I'm SherryY Carpenter, I am
the secretary for the Director of the Ceonsumer Protection
Divisicn of the Attorney General's Office,

The Director of our office at that time filed
this proposed lesgislative rule as an agency-approved
emergency rule by hand delivering said rule on November
ié, 1585, tc the Secretarv of State's Cffice. our coffice

also provided copies of the proposed legislative rule to

certain groups:; such &s public officials, sccial service
agencies and disaster coordinator offices in the 29 flcod
counties, and consumers or businesses who reguested copies
cf the same.
MS. CHOI: Thank you, Mrs, Carpenter.‘ If anyone
wishes to make comments now being present in this hearing,
GENERAL REPORTERS

2020 Kanawha Boulevard. Easl

Chsarlesion. West Virginia 25311
244 49A&0




would they please identify themselves for the record.

There being no comments and there being no
persons present wishing to speak, I close thié vublic
hearing.

{WHEREUPON, the hearinc wasz concluded,)

GENERAIL REPORTERS
2020 Kanawha Boulevard. East
Charleston, West Yirginia 25311
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REPORTER'S CERTIFICATE

STATE OF WEST VIRGINIA,

COUNTY OF XKANAWHA, to wit:

I, Sybil J. Martin, Certified Court Reporter,
do hereby certify that the foregecing is, to the best of
my skill and ability, a true and accurate transcript of
all the testimony adduced or proceedings had in the

aforementioned case as set forth in the caption hereof,

Certifiéd Court Reporter

GENERAL REPORTERS
202¢ Kanawha Boulevard. East
Charleston, West Virginia 25311
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