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Statement of Facts and Circumstances

and

Summary of Proposed Amendments to Title 42, Series §
Minimum Wages and Maximum Hours Standards Regulations

House Bill 201, passed by the Legislature on May 21, 2014, made significant changes to the
Minimum Wage and Maximum Hours Standards for Employees Act with regard to the state
minimum wage, the sub-minimum training wage, and the tip credit, and expanded the requirement
to pay state minimum wages and sub-minimum training wages to all employers in West Virginia.

The 2014 amendments are codified at W. Va. Code §§21-5C-1(¢), 21-5C-2(a and b), 21-5C-
4, and 21-5C-6(a).

Prior to the 2014 amendments, the state minimum wage was $7.25 per hour, the sub-
minimum training wage was $5.15 per hour, and the tip credit was 20% of the state minimum wage.
In addition, employers in WV were excluded from coverage of both state minimum wage and
overtime requirements if 80% of the persons employed were subject to the federal Fair Labor
Standards Act (“FLSA™).

Effective January 1, 2015, all employers in WV will be required to pay covered employees
the new state minimum wage of $8.00 per hour. Effective January 1, 2016, all employersin WV will
be required to pay covered employees the new state minimum wage of $8.75 per hour. Effective
January 1, 2015, all employers in WV may pay an employee first hired after December 31, 2014 a
state sub-minimum training wage of $6.40/hour.

Effective January 1, 2015, employers will be able to take a credit for tipped employees equal
to 70% of the state minimum wage, or $5.60 per hour, as long as the employee's tips and 30% of the
state minimum wage, or $2.40 per hour, equal the required state minimum wage.

In order to eliminate as much confusion or disparity as possible between state and federal
rules concerning minimum wages, maximum hours, and overtime compensation, the Division is
proposing to adopt and incorporate applicable federal rules so that, wherever possible, WV
employers and employees will have essentially one set of rules to follow in complying with state and
federal law.
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The proposed legislative rule repeals and replaces the current rule, which is over 30 years old,
and includes the following provisions:

» The definition section has been updated to reflect the 2014 amendments and includes
additional terms;

« A number of applicable federal rules have been adopted and incorporated by reference;

* A section compensable time includes rules for employee break time and meal time,
employee preliminary and postliminary activities, employee on-call time, employee on duty for
extended periods of 24 hours or more, employee engaged to wait, employee attendance at training,
meetings, or lectures, employee travel time, and use of a rounding system;

* General rules applicable to all employer and employee exclusions and exemptions;

» Criteria for determining athe full-time student exemption;

* Employer credits toward the minimum wage and record-keeping requirements; and

» Employee claim for unpaid wages and enforcement.




APPENDIX B
FISCAIL NOTE FOR PROPOSED RULES

Rule Title: Minimurm Wages and Maximum Hours Standards Regulations

Type of Rule: Legislative [ lInterpretive [__] Procedural
Agency: WV Division of Labor

Address: State Capitol Complex

Building 6, Room B-749

Charleston, WV 25305

Phone Number; 304.558.7890 x 58018 Email: john.r.junkins @wv.qov

Fiscal Note Summary
Summarize in a clear and concise manner what impact this mezsure
will have on costs and revenues of state government.

Itis anticipated that the proposed rule will not have any impact on the costs or revenues of state
govermnment,

Fiscal Note Detail
Show over-all effect in Item 1 and 2 and, in Item 3, give an explanation of
Breakdown by fiscal year, including long-range effect.

FISCAL YEAR
Effect of Proposal Current Next Fiscal Year
Increase/Decrease Increase/Decrease (Upon Full Implementation)
(use “-*) (use “*)
1. Estimated Tota! Cost 0.00 0.00 0.00
Personal Services 0.00 0.00 0.00
Current Expenses 0.00 0.00 0.00
Repairs & Alterations 0.00 0.00 0.00
Assets 0.00 0.00 0.00
Other 0.00 0.00 0.00
2, Estimated Total 0.00 0.00! 0.00
Revenues

Rule Title: Minimum Wages and Maximum Hours Standards Regulations




Rule Title: Minimum Wages and Maximum Hours Standards Regulations

3. Explanation of above estimates (including long-range effect):
Please include any increase or decrease in fees in your estimated total revenues.

N/A.

MEMORANDUM

Please identify any areas of vagueness, technical defects, reasons the proposed rule would
not have a fiscal impact, and/or any special issues not captured elsewhere on this form.

N/A.

Date: _“l’ ' Q’Q-Ol"f

Si %t:)rc Tf Agency ng;ad or Authorized Representative
\vg v
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TITLE 42
LEGISLATIVE RULE F: \ L- E D

DIVISION OF LABOR
SERIES 8 .
MINIMUM WAGES, MAXIMUM HOURS,  ¢57i0E WEST VRGINA
AND OVERTIME COMPENSATION C=CRETARY OF STATE
§42-8-1. General.

1.1. Scope. -- This rule is for the enforcement of all matters concerning minimum wages,
maximum hours, and overtime compensation pursuant to W, Va. Code § 21-5C-1, ef seq.

1.2. Authority. -- W. Va. Code §§21-5C-1(h), 21-5C-4 and 21-5C-6.

1.3. Filing Date. --

1.4. Effective Date. --

1.5. Repeal of former rule. -- This rule repeals and replaces 42 CSR 8, “Minimum Wages
and Maximum Hours Standards Regulations” filed December 31, 1982 and effective December 31,
1982.
§42-8-2. Application and Enforcement.

2.1. Application. This rule applies to all persons, employers and employees governed or
otherwise within the purview of the Minimum Wages and Maximum Hours Standards for Employees

Act, W. Va. Code §21-5C-1, ef seq.

2.2. Enforcement. The enforcement of this rule is vested with the West Virginia Division
of Labor.

§42-8-3. Definitions.

3.1. The “Act” for purposes of this rule, means the Minimum Wage and Maximum Hours
Standards for Employees Act, W. Va. Code §21-5C-1, ef seq.

3.2. “Bona fide sleep period,” for an employee who is on duty for 24 or more consecutive
hours, means a time period of 8 hours of uninterrupted sleep in adequate sleeping quarters provided
by the employer.

3.3. “Claimant” means an employee or former employee who submits a request for
assistance to the Division, alleging that he or she is owed unpaid minimum wages, overtime wages,
or alleging any other violation of the Act or this rule.
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3.4. “Code of Federal Regulations” or “C.F.R.” refers to the codification of the rules and
regulations of an agency of the United States government,

3.5. “Commissioner” means the Commissioner of the Division, and his or her authorized
representatives.

3.6. “Commission” means a fee paid by an employer to an employee for transacting the
employer’s business or for performing a service for the employer.

3.7. “Compensable time” means the time an employer requires, permits, or suffers an
employee to work and for which the employee must be paid.

3.8. “Director’s review” means, upon a claimant’s request, a review of the results of the
Division’s investigation by the Director of the Division’s Wage and Hour Szction or his or her
designee.

3.9. “Division” means the West Virginia Division of Labor.

3.10. “Dual job employee” means an employee who performs work as both a service, or
tipped, employee and a non-service, or non-tipped, employee for one employer.

3.11.“Engaged to wait” means the time an employer suffers, permits or requires an employee
to remain at work and under the employer’s direction and control, even if the employee is not
performing work-related tasks.

3.12. “Exempt employee” means an employee who is not subject to the Act and this rule.

3.13. “Final order” or “Commissioner’s final order” means an order issued by the
Commissioner which the employer either does not appeal pursuant to W. Va. Code 29A-5-4, or
which has been upheld after the employer has exhausted his or her appeal rights pursuant to W. Va.
Code §§29A-5-4 and 29A-6-1.

3.14. “Full-time student” means a student who is enrolled in the number of courses, credits,
or hours established by the school to qualify as full-time.

3.15. “Hours worked,” “time worked,” or “work time” means, in addition to the Act’s
definition, the time an employee is under an employer’s direction and control, even if the employee

is not performing work-related tasks.

3.16. “Non-exempt employee” means an employee who is subject to the Act and this rule.

3.17. “Non-service employee” means an employee who does not customarily receive tips
or gratuities in connection with his or her work.




3.18. “Non-work time” means a time period of at least 30 minutes durirg which anemployer
has completely relieved an employee from duty and the employee has not been made to wait by the
employer,

3.19. “On-call time” means the time an employer requires an employee to remain on, or in
close proximity to, the employer’s premises, or at his or her home, so that the employee is not free
to use the time as he or she wishes.

3.20. “Overtime” means compensation at one and a half times a non-exempt employee’s
regular rate of pay for all time worked in excess 0f 40 hours in the employer’s established workweek,
or in excess of the number of hours set forth in the Act or section 6 of this rule.

3.21. “Pay period” means a defined time frame established by an employer for which an
employee receives a paycheck.

3.22. *“Regular rate” means the compensation an employer pays to 2 non-exempt employee
for his or her work for no more than 40 hours worked in the employer’s established workweek.

3.23. “Request for Assistance” or “RFA” means a form provided by the Division and
submitted by a claimant alleging that he or she is owed unpaid wages or alleging any other viclation
of the Act or this rule.

3.24. “Rounding system” means an established interval of time that serves as the minimum
amount of time that an employer recognizes as a unit of time worked or not worked.

3.25. “Service employee” means a tipped employee, who customarily receives tips or
gratuities in connection with his or her work.

3.26. “Status conference” means an employer’s informal meeting with the Division
regarding the status of the Division’s investigation into an alleged violation of the Act or this rule.

3.27. “Volunteer” means a person who performs or offers to perform a service without
compensation and without coercion or duress.

3.28. “Work day” means any 24 hour period within a workweek.
§42-8-4. Adoption of Federal Regulations.

The following regulations from the Code of Federal Regulations are adopted and
incorporated by reference:

4.1, 29 C.F.R. Part 516, Records to be Kept by Employers, as follows:

4.1.1. Subpart A - General Requirements (§§516.2; 516.3; 516.7); and
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4.1.2. Subpart B - Records Pertaining to Employees Subject to Miscellaneous
Exemptions Under the Act; Other Special Requirements (§§516.11 through 516.18; 516.20 through
516.30; and 516.33 through 516.34).

42. 29 C.F.R. Part 541, Defining and Delimiting the Exemptions for Executive,
Administrative, Professional, Computer and Outside Sales Employees, as follows:

4.2.1. Subpart A - General Regulations (§§541.2 through 541.3);

42.2. Subpart B - Executive Employees (§§541.100 through 541.106);
4.2.3. Subpart C - Administrative Employees (§§541.200 through 541.204);
4.2.4. Subpart D - Professional Employees (§§541.300 through 541.304);
4.2.5. Subpart E - Computer Employees (§§541.400 through 541.402);
4.2.6. Subpart F - Outside Sales Employees (§§541.500 through 541.504);
4.2.7. Subpart G - Salary Requirements (§§541.600 through 541.606); and

4.2.8. Subpart H - Definitions and Miscellaneous Provisions (§§541.700 through
541.710).

4.3. 29 C.F.R. Part 552, Application of the Fair Labor Standards Act to Domestic Service,
as follows:

4.3.1. Subpart A - General Regulations (§§552.3; 552.6); and
4.3.2. Subpart B - Interpretations (§§552.99 through 552.110).

4.4. 29 C.F.R. Part 553, Application of the Fair Labor Standards Act to Employees of State
and Local Governments, as follows:

4.4.1. Subpart A - General (§§553.1; 553.11 through 553.12; 553.21 through 553.28;
553.30 through 553.32; and 553.50 through 553.51);

4.4.2. Subpart B - Volunteers (§§553.101 through 553.106); and

4.4.3. Subpart C - Fire Protection and Law Enforcement Employees of Public
Agencies (§§553.200 through 553.202; 553.210 through 553.214; 553.216; 553.220 through
553.227; 553.230 through 553.233).

4.5. 29 C.F.R. Part 778, Overtime Compensation, Subpart B - Principles for Computing
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Overtime Pay Based on the “Regular Rate” regarding commission payments (§§778.117 through
778.122).

4.6. 29 C.F.R., Part 779, The Fair Labor Standards Act as Applied to Retailers of Goods or
Services, as follows:

4.6.1. Subpart A - General (§§779.12 through 779.15; 779.21 through 779.24); and

4.6.2. Subpart B - Employment to Which the Act May Apply: Basic Principles and
Individual Coverage (§§779.103 through 779.109; 779.111 through 779.117). :

§42-8-5. Establishment of a Workweek.

5.1. An employer shall establish a workweek for all employees, consisting of 7 consecutive
work days, totaling 168 consecutive hours.

5.2. A employer may establish a workweek that begins on any day of the week and at any
hour of the day.

5.3. Ifan employer alters an employee’s workweek, the employer shall provide the employee
with at least one full pay period’s notice of the change.

§42-8-6. Determination of Compensable Time.

6.1. Anemployer shall include all hours worked by an employee works as compensable time.
An employer may exclude non-work time from compensable time.

6.2. Preparation to work; preliminary and postliminary activities. Anemployer shallinclude
as compensable time the time an employee spends in preparing to begin work at his or her place of
employment, or in preparing to leave work at his or her place of employment, such as changing
clothes or washing, when such activities are an indispensable part of his or her work, when such
activities are required by law or by the employer, when required by contract, or by the custom and
usage of a particular trade.

6.3. Employee break time and meal time.
6.3.1. When an employer authorizes one or more employee break times or meal times

of 29 consecutive minutes or less during a work day, the employer shall treat the break time or meal
time as compensable time.

6.3.2. When an employer authorizes one or more employee break times or meal times
of 30 consecutive minutes or more during a work day, the employer may treat the break time or meal
time as non-work time as long as the employee is completely relieved of his or her work




responsibilities. If an employee is not completely relieved of his or her work responsibilities during
the break time or meal time, the employer shall treat the entire break time or meal time as
compensable time.

6.4. Employee on-call time.

6.4.1. When an employer requires an employee to be on-call, as defined in subsection
3.16 of this rule, the employer shall treat the on-call time as compensable time.

6.4.2. When an employer requires an employee to leave his or her contact
information with the employer or with a person at the employee’s home, and as long as the employee
is free to use the time as he or she wishes, an employer may treat the time as non-work time.

6.5. Employee on duty for extended periods of 24 or more consecutive hours.

6.5.1. If the employer and employee have an express or implied agreement regarding
the employee’s scheduled meal times, break times and bona fide sleep periods, the employer may
treat the meal times and break times of 30 consecutive minutes or more and bona fide sleep periods
as non-work time.

6.5.2. If the employer and employee do not have an express or implied agreement
regarding the employee’s scheduled meal times, break times and bona fide sleep periods, the
employer shall include the employee’s meal times, break times and bona fide sleep periods as
compensable time,

6.5.3. When an employee’s meal time, break time or bona fide sleep period is
interrupted by a call to duty, the employer shall count the entire meal time, break time or bona fide
sleep period as compensable time.

6.6. Employee engaged to wait. If an employee has been engaged to wait by an employer,
the employer shall include the time the employee is engaged to wait as compensable time.

6.7. Employee attendance or presentation at a training session, meeting, or lecture.

6.7.1. If an employer requires an employee to attend or to present material at a
training session, meeting, or lecture, the employer shall include as compensable time the time the
employee spends attending or preparing for the training session, meeting, or lecture, including travel
time as set forth in subsections 6.8 and 6.9 of this rule.

6.7.2. If an employee chooses on his or her own to attend or to present material at
a training session, meeting, or lecture, the employer may treat as non-work time, the time the
employee spends attending or preparing for the training session, meeting, or lecture, including travel
time as set forth in subsections 6.8 and 6.9 of this rule,




6.8. Travel time when no overnight stay is required by the employer. If an employer requires
an employee to travel when no overnight stay is required, the employer shall irclude the following
as compensable time:

6.8.1. The time the employee spends traveling away from and returning to the
employee’s assigned work location; and

6.8.2. The time the employee spends traveling to perform his or her job assignments
and responsibilities.

6.9. Travel time when an overnight stay is required. 1f an employer requires an employee
to travel when an overnight stay away from the employee’s home is authorized, the employer shall
include the following as compensable time:

6.9.1. The time the employee spends traveling during his or her normal work hours
on any day of the week; and

6.9.2. The time the employee spends traveling either before or after his or her normal
work hours on any day of the week, except for the time that the employee spends as a passenger in
an automobile or taxi, or on an airplane, train, boat, or bus. If the employee is performing work
duties required by the employer while he or she is a passenger in an automobile or taxi, or on an
airplane, train, boat, or bus, the employer shall treat this time as compensable time.

6.10. Rounding System. If an employer uses a rounding system to calculate an employee’s
hours worked, the employer shall have a written policy that sets forth the interval of time that is the
minimum block of time that will be used to calculate time worked or not worked. The policy shall
limit the interval to no more than 15 minutes, and shall include the following provisions:

6.10.1. For a 15 minute rounding interval:
6.10.1.a. When an employee arrives or leaves work between 1 and 7 12
minutes before or after his or her scheduled work time, or at any time during his or her work day,
the employee’s time shall be rounded back to the previous quarter hour;
6.10.1.b. When an employee arrives or leaves work between 7 ¥z and 15
minutes before or after his or her scheduled work time, or at any time during his or her work day,

the employee’s time shall be rounded forward to the next quarter hour.

6.10.2. For a 6 minute rounding interval:

6.10.2.a. When an employee arrives or leaves work between 1 and 3 minutes
before or after his or her scheduled work time, or at any time during his or her work day, the
employee’s time shall be rounded back to the previous 6 minutes;




6.10.2.b. When an employee arrives or leaves work between 3 and 6 minutes
before or after his or her scheduled work time, or at any time during his or her work day, the
employee’s time shall be rounded forward to the next 6 minutes.

6.10.3. For any other rounding interval, the employer shall divide the time interval
in half, so that the employee gets the benefit if he or she arrives or leaves within the first half of the
interval and the employer gets the benefit if the employee arrives or leaves within the second half
of the interval.

§42-8-7. Rules Applicable to All Employer and Employee Exclusions and Exemptions;
Trainees; Employee Volunteers Prohibited.

7.1. The Division shall determine whether an employer is subject to the Act according to the
criteria set forth in W. Va. Code §21-5C-1(e) and this rule on a case-by-case tasis.

7.2. The Division shall determine whether an employee is covered by the Act pursuant to W.
Va. Code §21-5C-1(f) and this rule based on the employee’s customary and regular job duties and
responsibilities, and not based upon the employee’s job title.

7.3. An employee who is training for work in an employee category set forth in W. Va. Code
§21-5C-1(f), but who is not actually and regularly performing the duties and responsibilities of the
employee category, shall not be excluded or exempt from coverage of the Act or this rule during the
training period.

7.4. An employer shall not require or permit an employee to volunteer his or her services in
any activity that is a normal and regular part of the employee’s job duties.

§42-8-8. Criteria for Determining the Full-Time Student Exclusion.

8.1. An employer may exclude a full-time student from coverage of the Act and this rule if
the student worker meets all the following criteria:

8.1.1. The person is enrolled as a full-time student in a recognized school or college;
and

8.1.2. The full-time student works no more than 24 hours in a workweek.
8.2. If an employer employs a full-time student for more than 24 hours in a workweek, the

employer shall pay the student worker at least the minimum hourly wage for all hours worked and
shall pay the student worker overtime for all hours worked over 40 hours in a workweek.

§42-8-9. Employer Credits Toward the Minimum Hourly Wage.




9.1 Tip credit.

9.1.1. Anemployer shall be entitled to take atip creditequal to 70% of the minimum
wage for all hours worked by a service employee, as long as the service employee receives tips or
gratuities equal to at Jeast 70% of the current minimum wage for all hours worked.

9.1.2. When a service employee spends more than 20% of his or her time during a
workweek performing duties for which he or she does not receive tips, such as cleaning or setting
tables, making coffee, etc., an employer shall pay the employee at least the full minimum wage,
without taking a tip credit, for the time the employee spends performing such duties.

9.1.3. Anemployer shall be entitled to take a tip credit equal to 70% ofthe minimum
wage for all hours worked by a dual job employee as a service employee, as long as the employee
receives tips or gratuities equal to at least 70% of the current minimum wage.

9.1.4. An employer shall pay a dual job employee at least the full minimum wage,
without taking a tip credit, for all hours worked by the employee as a non-service employee.

9.1.5. In order to take the tip credit, an employer shall have written tip records
completed by the employee and, in addition to the tip records, an employer shall have a record of the
time worked by a dual job employee as a service employee.

9.1.5.a. The employee’s report of tips shall specify the time period in which
the tips were received, the amount of cash tips received, the amount of credit or debit card tips
received, the amount of tips paid out, and the amount of net tips retained by the employee. The
employee shall sign and date the report.

9.1.5.b. An employee may use IRS Form 4070, “Employee’s Report of Tips
to Employer,” IRS Form 40704, “Employee’s Daily Record of Tips,” or any other form that contains
the information required by subsection 9.1.5.a of this rule.

9.1.6. Anemployer shall not be entitled to take a tip credit for a non-service employee.
9.1.7. If an employer permits tip-sharing or tip pooling, the employer shall divide the
shared or pooled tips among only service employees and dual job employees working as service
employees, and shall ensure that the employees individually document the amount of tips paid out.
9.1.8. An employer shall not be entitled to receive any shared or pooled tips.
9.2. Meal credit.
9.2.1. When an employer makes meals available to an employee, if an employee

completes a work day of at least 8 hours worked and if the employee eats an available meal, an
employer may deduct $4.00 per day as a meal credit from the employee’s wages.

9




9.2.2. If an employee completes a workday of less than an 8 hours but eats an
available meal, an employer may deduct $.50 per hour as a meal credit from the employee’s wages.

9.2.3. An employer shall not deduct a meal credit if an employee does not eat a meal.
9.3. Living quarters credit.

9.3.1. When living quarters are a compulsory condition of emrloyment, an employer
shall provide adequate and habitable living quarters, which includes heat, light, toilet facilities, hot
and cold running potable water, and space for cooking, sleeping, and bathing.

9.3.2. The employer may deduct 33% of the hourly minimum wage from the
employee’s wages as a living quarters credit.

9.4. Uniforms. When an employer requires an employee to wear a uniform, the employer
shall not take a credit against the employee’s wages for the cost of the uniforms or their laundering.

§42-8-10. Employee Claim for Unpaid Wages or Other Violation of the Act; Investigation by
the Division.

10.1. Anemployee or former employee who reasonably believes that he or she has been paid
in violation of any provision of the Act or this rule, and who wants the Division to investigate his or
her claim, may submit a request for assistance (“RFA”) to the Division, and provide the Division with
the necessary information and documents in support of such claim, including the following:

10.1.1. The claimant shall provide his or her complete contact information, including
updates when applicable;

10.1.2. The claimant shall provide the name, address and telephone number of his or
her employer;

10.1.3. The claimant shall provide the amount of wages he or she reasonably believes
the employer owes and why, or a statement explaining the employer’s alleged violation;

10.1.4. The claimant shall provide a brief description of the work he or she is
performing or has performed;

10.1.5. The claimant may provide copies of pay stubs, work schedules, personal
calendars, or other documents that support the alleged violation, if the claimant has these in his or her
possession;

10.1.6. Ifapplicable to the wage claim or other violation, the claimant shall provide
a complete copy of the employer’s written policies concerning the terms and conditions of
employment, if the claimant has these in his or her possession; and
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10.1.7. If applicable to the wage claim or other violation, the claimant shall provide
a complete copy of the employer’s commissions policy, if the claimant has these in his or her
possession.

10.2. The Division shall investigate the merits of the claim or violation and shall make a
determination regarding whether the employer has violated any provision of the Act or this rule.

10.3. The Division shall notify the employer and the claimant of the results of its
investigation, including the amount of wages owed to the claimant, if any.

10.4. The claimant shall be entitled to a Director’s review upon request to the Division.
10.5. The employer shall be entitled to a status conference upon request to the Division.

10.6. If the employer acknowledges or otherwise admits that the claimant is owed wages, but
fails to pay the wages owed to the claimant within a time frame established by the Commissioner, the
Commissioner shall issue an order, setting forth findings of fact and conclusions of law regarding the
wage claim.

10.6.1. The Division shall serve the employer with a copy of the Commissioner’s
order, either by certified mail, return receipt requested or by personal service, and shall be notified
of his or her right to appeal the order.

10.6.2. The Division shall provide the claimant with a copy of the Commissioner’s
order.

10.7. If the employer contests the Division’s determination, the employer shall be entitled to
an administrative hearing, which shall be held in accordance with W. Va. Code §§ 21-5C-6,29A-5-1,
et seq. and 42 CSR 20.

10.7.1. Pursuant to the administrative hearing, the Commissioner shall issue an order,
setting forth findings of fact and conclusions of law regarding the wage claim.

10.7.2. The Division shall serve the employer with a copy of the order, either by
certified mail, return receipt requested or by personal service, and shall be notified of his or her right
to appeal the order.

10.7.3. The Division shall provide the claimant with a copy of the Commissioner’s
order.

§42-8-11. Claimant’s Responsibility to Enforce the Commissioner’s Final Order for Wages
Owed. '

11.1. When the Commissioner’s order becomes a final order, and if the employer fails to pay

11




the claimant his or her wages owed as determined by the Commissioner, the Division shall notify the
claimant.

11.2. The claimant shall be responsible for seeking enforcement of the Commissioner’s final

order, by filing a petition in the Circuit Court or Magistrate Court of Kanawha County, or other
county as permitted by statute.

12
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§516.2 Employees subject to minimum wage or minimum wage"a"hd overtime provisions
pursuant to section 6 or sections 6 and 7(a) of the Act.

(a) ltems required. Every employer shall maintain and preserve payroll or other records containing
the following information and data with respect to each employee to whom section 6 or both sections 6
and 7(a) of the Act apply:

(1} Name in full, as used for Social Security recordkeeping purposes, and on the same record, the
employee's identifying symbol or number if such is used in place of name on any time, work, or payroll
records,

{2) Home address, including zip code,
(3) Date of birth, if under 19,

(4) Sex and occupation in which employed (sex may be indicated by use of the prefixes Mr., Mrs.,
Miss., or Ms.) (Employee's sex identification is related to the equal pay provisions of the Act which are
administered by the Equal Employment Opportunity Commission. Other equal pay recordkeeping
requirements are contained in 29 CFR part 1620.)

(5) Time of day and day of week on which the employee's workweek begins (or for employees
employed under section 7(k) of the Act, the starting time and length of each employee's work period).
If the employee is part of a workforce or employed in or by an establishment all of whose workers have
a workweek beginning at the same time on the same day, a single notation of the time of the day and
beginning day of the workweek for the whole workforce or establishment will suffice,

(6)(1) Regular hourly rate of pay for any workweek in which overtime compensation is due under
section 7(a) of the Act, (ii) explain basis of pay by indicating the monetary amount paid on a per hour,
per day, per week, per piece, commission on sales, or other basis, and (iii) the amount and nature of
each payment which, pursuant to section 7(e) of the Act, is excluded from the “regular rate” (these
records may be in the form of vouchers or other payment data), '

(7) Hours worked each workday and total hours worked each workweek {for purposes of this
section, a "workday" is any fixed period of 24 consecutive hours and a “workweek” is any fixed and
regularly recurring period of 7 consecutive workdays),

. (8) Total daily or weekly straight-time earnings or wages due for hours worked during the workday
or workweek, exclusive of premium overtime compensation,

{9) Total premium pay for overtime hours. This amount excludes the straight-tme eamings for
overtime hours recorded under paragraph {a)(8) of this section,
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(10) Total additions to or deductions from wages paid each pay period including employee
purchase orders or wage assignments. Also, in individual employee records, the dates, amounts, and
nature of the items which make up the total additions and deductions,

(11) Total wages paid each pay period,
(12) Date of payment and the pay period covered by payment.

(b) Records of retroactive payment of wages. Every employer who makes retroactive payment of
wages or compensation under the supervision of the Administrator of the Wage and Hour Division
pursuant to section 16(c) and/or section 17 of the Act, shall:

(1) Record and preserve, as an entry on the pay records, the amount of such payment to each
employee, the period covered by such payment, and the date of payment.

(2) Prepare a report of each such payment on a receipt form provided by or 2uthorized by the
Wage and Hour Division, and (i) preserve a copy as part of the records, (ii) deliver a copy to the
employee, and (iii) file the original, as evidence of payment by the employer and receipt by the

employee, with the Administrator or an authorized representative within 10 days after payment is
made.

{¢) Employees working on fixed schedules. With respect to employees working on fixed
schedules, an employer may maintain records showing instead of the hours worked each day and
each workweek as required by paragraph {a)(7) of this section, the schedule of daily and weekly hours
the employee normally works. Also,

(1) In weeks in which an employee adheres to this schedule, indicates by check mark, statement
or other method that such hours were in fact actually worked by him, and

{2) In weeks in which more or less than the scheduled hours are worked, shows that exact
number of hours worked each day and each week.
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§516.3 Bona fide executive, administrative, and professional employees (including academic
administrative personnel and teachers in elementary or secondary schools), and outside sales
employees employed pursuant to section 13(a)(1) of the Act.

With respect to each employee in a bona fide executive, administrative, or professional capacity
(including employees employed in the capacity of academic administrative personnel or teachers in
elementary or secondary schools), or in outside sales, as defined in part 541 of this chapter (pertaining
to so-called *white collar” employee exemptions}, employers shall maintain and preserve records
containing all the information and data required by §516.2(a) except paragraphs (a) (6) through {10)
and, in addition, the basis on which wages are paid in sufficient detail to permit calculation for each
pay period of the employee's total remuneration for employment including fringe benefits and
prerequisites. (This may be shown as the dollar amount of eamings per month, per week, per month
plus commissions, etc. with appropriate addenda such as “plus hospitalization and insurance plan A~
“benefit package B,” “2 weeks paid vacation,” etc.)
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§516.7 Place for keeping records and their availability for inspection.

(a} Place of records. Each employer shall keep the records required by this part safe and
accessible at the place or places of employment, or at one or more established central recordkeeping
offices where such records are customarily maintained. Where the records are maintained at a centra!
recordkeeping office, other than in the place or places of employment, such records shall be made
available within 72 hours following notice from the Administrator or a duly authorized and designated
representative. :

(b) Inspection of records. All records shall be available for inspection and transcription by the
Administrator or a duly authorized and designated representative.

r
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PART 516—RECORDS TO BE KEPT BY EMPLOYERS

Subpart B—Records Pertaining to Employees Subject to Miscellaneous Exemptizns Under the Act;
Other Special Requirements

§516.11 Employees exempt from both minimum wage and overtime pay requirements under
section 13(a) (2), (3), (4), (5), (8), (10), (12), or 13(d) of the Act.

With respect to each and every employee exempt from both the minimum wage and overtime pay
requirements of the Act pursuant to the provisions of section 13(a) (2), (3), (4), (5). (8), (10), (12), or 13
(d) of the Act, employers shall maintain and preserve records containing the information and data
required by §516.2(a) (1) through (4).
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Subpart B—Records Pertaining to Employees Subject to Miscellaneous Exemptizns Under the Act;
Other Special Requirements

§516.12 Employees exempt from overtime pay requirements pursuant to section 13(b) (1), (2),
(3}, (5), (9), (10), (15), (16), (17), (20), (21), (24), (27), or (28) of the Act.

With respect to each employee exempt from the overtime pay requirements cf the Act pursuant to
the provisions of section 13(b) (1), (2), (3), (5), (9), (10), (15), {16), (17}, (20), (21), (24), {27), or (28) of
the Act, shall maintain and preserve payroll or other records, containing all the information and data
required by §516.2(a) except paragraphs (a) (6) and (9) and, in addition, information and data
regarding the basis on which wages are paid (such as the monetary amount paid, expressed as
earnings per hour, per day, per week, etc.).
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Other Special Requirements

§516.13 Livestock auction employees exempt from overtime pay requirements under section
13(b){(13) of the Act.

With respect to each employee exempt from the overtime pay requirements of the Act pursuant to
section 13(b)(13). the employer shall maintain and preserve records containing the information and
data required by §516.2(a) except paragraphs (a) (6) and (9) and, in addition, for each workweek in
which the employee is employed both in agriculture and in connection with livestock auction
operations:

(a) The total number of hours worked by each such employee,

{b) The total number of hours in which the employee was employed in agriculture and the total
number of hours employed in connection with livestock auction operations, and

(c) The total straight-time earnings for employment in livestock auction operations.
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Subpart B—Records Pertaining to Employees Subject to Miscellaneous Exemptizns Under the Act;
Other Special Requirements

§516.14 Country elevator employees exempt from overtime pay requirements under section 13
(b)}(14) of the Act.

(a) With respect to each employee exempt from the overtime pay requirements of the Act
pursuant to section 13(b)(14), the employer shall maintain and preserve records containing the
information and data required by §516.2(a) except paragraphs (a) (6) and (9) and, in addition, for each
workweek, the names and occupations of all persons employed in the country elevator, whether or not
covered by the Act, and '

(b) Information demonstrating that the “area of production” requirements of part 536 of this
chapter are met.
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QOther Special Requirements

§516.15 Local delivery employees exempt from overtime pay requirements pursuant to
section 13(b){11) of the Act.

With respect to each employee exempt from the overtime pay requirements of the Act pursuant to
section 13(b)(11), the employer shall maintain and preserve payroll or other records, containing all the
information and data required by §516.2(a) except paragraphs (a) (6) and (9) and, in addition,
information and data regarding the basis on which wages are paid (such as the dollar amount paid per
trip; the dollar amount of earnings per week plus 3 percent commission on all cases delivered).
Records shall also contain the following information:

{a) A copy of the Administrator's finding under part 551 of this chapter with respect to the plan
under which such employees are compensated;

(b) A statement or description of any changes made in the trip rate or other delivery payment plan
of compensation for such employees since its submission for such finding;

(c) Identification of each employee employed pursuant to such plan and the work assignments
and duties; and

{d) A computation for each quarter-year of the average weekly hours of full-time employees
employed under the plan during the most recent representative annual period as described in §551.8
(9) (1) and (2) of this chapter.
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Other Special Requirements

§516.16 Commission employees of a retail or service establishment exempt from overtime pay
requirements pursuant to section 7(i) of the Act.

With respect to each employee of a retail or service establishment exempt from the overtime pay
requirements of the Act pursuant to the provisions of section 7(i), employers shall maintain and
preserve payroli and other records containing all the information and data required by §516.2(a)
except paragraphs (a) (6), (8), (9), and (11), and in addition:

(2) A symbal, letter or other notation placed on the payroll records identifying each employee who
is paid pursuant to section 7(i).

(b) A copy of the agreement or understanding under which section 7(i) is utilized or, if such
agreement or understanding is not in writing, a memorandum summarizing its terms including the
basis of compensation, the applicable representative period and the date the agreement was entered
fnto and how long it remains in effect. Such agreements or understandings, or summaries may be
individually or collectively drawn up.

{c) Total compensation paid to each employee each pay period (showing separately the amount
of commissions and the amount of noncommission straight-time earnings).
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Subpart B—Records Pertaining to Employees Subject to Miscellanecus Exempticns Under the Act;
Other Special Requirements

§516.17 Seamen exempt from overtime pay requirements pursuant to section 13(b)(6) of the
Act.

With respect to each employee employed as a seaman and exempt from the overtime pay
requirements of the Act pursuant to section 13(b}(6), the employer shall maintain and preserve payroll
or other records, containing all the information required by §516.2(a) except paragraphs (a) (5)
through {9) and, in addition, the following:

(a) Basis on which wages are paid (such as the dollar amount paid per hour, per day, per month,
efc.)

(b) Hours worked each workday and total hours worked each pay period (for purposes of this
section, a "workday” shall be any fixed period of 24 consecutive hours; the “pay period” shall be the
period covered by the wage payment, as provided in section 6(a)(4) of the Act),

(c) Total straight-time earnings or wages for each such pay period, and

(d) The name, type, and documentation, registry number, or other identification of the vessel or
vessels upon which employed.

r
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§516.18 Employees employed in certain tobacco, cotton, sugar cane or sugar beet services,
who are partially exempt from overtime pay requirements pursuant to section 7(m), 13(h), 13(i)
or 13(j) of the Act.

With respect to each employee providing services in connection with certain types of green leaf or
cigar leaf tobacco, cotton, cottonseed, cotton ginning, sugar cane, sugar processing or sugar beets
who are partially exempt from the overtime pay requirements of the Act pursuant to 7{m), 13(h), 13(i)
or 13(j), the employer shall, in addition to the records required in §516.2, maintain and preserve a
record of the daily and weekly overtime compensation paid. Also, the employer shall note in the payroll
records the beginning date of each workweek during which the establishment operates under the
particular exemption.
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§516.20 Employees under certain collective bargaining agreements who are partially exempt
from overtime pay requirements as provided in section 7(b)(1) or section 7(b)(2) of the Act.

(a) The employer shall maintain and preserve all the information and data required by §516.2 and
shall record daily as well as weekly overtime compensation for each employee employed:

(1) Pursuant to an agreement, made as a result of collective bargaining by representatives of
employees certified as bona fide by the National Labor Relations Board, which provides that no
employees shall be employed more than 1,040 hours during any period of 26 consecutive weeks as
provided in section 7(b)(1) of the Act, or

(2) Pursuant to an agreement, made as a result of collective bargaining by representatives of
employees certified as bona fide by the National Labor Relations Board, which provides that the
employee shall be employed not more than 2,240 hours during a specified period of 52 consecutive
weeks and shall be guaranteed employment as provided in section 7(b)(2) of the Act.

(b) The employer shall also keep copies of such collective bargaining agreement and such
National Labor Relations Board certification as part of the records and shall keep a copy of each
amendment or addition thereto.

(c) The employer shall also make and preserve a record, either separately or as a part of the
payroll:

(1) Listing each employee employed pursuant to each such callective bargaining agreement and
each amendment and addition thereto.

(2) Indicating the period or periods during which the employee has been or is employed pursuant
to an agreement under section 7(b)(1) or 7(b}(2) of the Act, and :

(3) Showing the total hours worked during any period of 26 consecutive weeks, if the employee is
employed in accordance with section 7(b)(1) of the Act, or during the specified period of 52
consecutive weeks, if employed in accordance with section 7{b)(2) of the Act.
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Other Special Requirements

§516.21 Bulk petroleum employees partially exempt from overtime pay requirements pursuant
to section 7(b)({3) of the Act.

With respect to each employee partially exempt from the overtime provisions of the Act pursuant
to section 7(b)(3), the employer shall maintain and preserve records containing all the informatien and
data required by §516.2(a), and, in addition, shall record the daily as well as the weekly overtime
compensation paid to the employees, the rate per hour and the total pay for time worked between the
40th and 56th hour of the workweek.
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Cther Special Requirements

§516.22 Employees engaged in charter activities of carriers pursuant to section 7(n) of the
Act.

With respect to each employee employed in charter activities for a street, suburban or interurban
electric railway or local trolley or motorbus carrier pursuant to section 7(n) of the Act, the employer
shall maintain and preserve records containing all the information and data required by §516.2(a) and,
in addition, the following:

(a) Hours worked each workweek in charter activities; and

(b) A copy of the employment agreement or understanding stating that in determining the hours of
employment for overtime pay purposes, the hours spent by the employee in charter activities will be
excluded and, also, the date this agreement or understanding was entered into.
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. §516.23 Employees of hospitals and residential care facilities compensated for overtime work
on the basis of a 14-day work period pursuant to section 7(j) of the Act.

With respect to each employee of hospitals and institutions primarily engaged in the care of the
sick, the aged, or mentally ill or defective who reside on the premises compensated for overtime work
on the basis of a work period of 14 consecutive days pursuant to an agreement or understanding
under section 7(j) of the Act, employers shall maintain and preserve.

(a) The records required by §516.2 except paragraphs (a) (58) and (7) through (9), and in addition:
(1) Time of day and day of week on which the employee's 14-day work period begins,

{2) Hours worked each workday and total hours worked each 14-day work period,

{(3) Total straight-time wages paid for hours worked during the 14-day period,

(4) Total overtime excess compensation paid for hours worked in excess of 8 in a workday and 80
in the work period.

(b} A copy of the agreement or understanding with respect to using the 14-day period for overtime
pay computations or, if such agreement or understanding is not in writing, a memorandum
summarizing its terms and showing the date it was entered into and how long it remains in effect,
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§516.24 Employees employed under section 7({f) “Belo” contracts.

With respect to each employee to whom both sections 6 and 7(f) of the Act apply, the employer
shall maintain and preserve payroll or other records containing all the information and data required by
§516.2(a) except paragraphs (a) (8) and (9), and, in addition, the foliowing:

(a) Total weekly guaranteed earnings,
(b) Total weekly compensation in excess of weekly guaranty,

{c) A copy of the bona fide individual contract or the agreement made as a result of collective
bargaining by representatives of employees, or where such contract or agreement is not in writing, a
written memorandum summarizing its terms.
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§516.25 Employees paid for overtime on the basis of “applicable” rates provided in sections 7
(g)(1) and 7(g){2) of the Act.

With respect to each employee compensated for overtime work in accordance with section 7(g)(1)
or 7(f)(2) of the Act, employers shall maintain and preserve records containing all the information and
data required by §516.2(a) except paragraphs (a) (6) and (9) and, in addition, the following:

(a)(1) Each hourly or piece rate at which the employee is employed, (2) basis on which wages are
paid, and (3) the amount and nature of each payment which, pursuant to section 7(e) of the Act, is
excluded from the “regular rate,”

(b) The number of overtime hours worked in the workweek at each applicable hourly rate or the
number of units of work performed in the work-week at each applicable piece rate during the overtime

hours,

(c) Total weekly overtime compensation at each applicable rate which is over and above all
straight-time earnings or wages earned during overtime warked,

(d) The date of the agreement or understanding to use this method of compensation and the
period covered. If the employee is part of a workforce or employed in or by an establishment all of
whose workers have agreed to use this method of compensation a single notation of the date of the
agreement or understanding and the period covered will suffice.
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§516.26 Employees paid for overtime at premium rates computed on a “basic” rate authorized -
in accordance with section 7(g)(3) of the Act.

With respect to each employee compensated for overtime hours at a “basic” rate which is
substantially equivalent to the employee's average hourly earmnings, as authorized in accordance with
section 7(g)(3) of the Act and part 548 of this chapter, employers shall maintain and preserve records
containing all the information and data required by §516.2 except paragraph (a)(6) thereof and, in
addition, the following:

(a)(1) The hourly rates, piece rates, or commission rates applicable to each type of work
performed by the employee,

(2) The computation establishing the basic rate at which the employee is compensated for
overtime hours (if the employee is part of a workforce or employed in or by an establishment all of
whose workers have agreed to accept this method of compensation, a single entry of this computation
will suffice),

(3) The amount and nature of each payment which, pursuantto section 7(e) of the Act, Is
excluded from the “regular rate.”

(b)(1) Identity of representative period for computing the basic rate, {2) the period during which
the established basic rate is to be used for computing overtime compensation, (3) information which
establishes that there is no significant difference between the pettinent terms, conditions and
circumstances of employment in the period selected for the computation of the basic rate and those in
the period for which the basic rate is used for computing overtime compensation, which could affect
the representative character of the period from which the basic rate is derived.

(c) A copy of the written agreement or, if there is no such agreement, a memorandum
summarizing the terms of and showing the date and period covered by the oral agreement or
understanding to use this method of computation. if the employee is one of a group, all of whom have
agreed to use this method of computation, a single memorandum will suffice.
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§516.27 *“Board, lodging, or other facilities” under section 3{m) of the Act.

(a) In addition to keeping other records required by this part, an employer who makes deductions
from the wages of employees for “board, lodging, or other facilities” (as these terms are used in sec. 3
(m) of the Act) furnished to them by the employer or by an affiliated person, or who furnishes such
“board, lodging, or other facilities” to employees as an addition to wages, shall maintain and preserve
records substantiating the cost of furnishing each class of facility except as noted in paragraph (c) of
this section. Separate records of the cost of each item furnished to an employee need not be kept. The
requirements may be met by keeping combined records of the costs incurred in fumishing each class
of facility, such as housing, fuel, or merchandise furnished through a company store or commissary.
Thus, in the case of an employer who furnishes housing, separate cost records need not be kept for
each house. The cost of maintenance, utilities, and repairs for all the houses may be shown together.
Original cost and depreciation records may be kept for groups of houses acquired at the same time.
Costs incurred in furnishing similar or closely related facilities, moreover, may be shown in combined
records. Where cost records are kept for a “class”™ of facility rather than for each individual article
furished to employees, the records must also show the gross income derived from each such class of
facility; e.g., gross rentals in the case of houses, total sales through the store or commissary, total
receipts from sales of fuel, etc.

(1) Such records shall include itemized accounts showing the nature and amount of any
expenditures entering into the computation of the reasonable cost, as defined in part 531 of this
chapter, and shall contain the data required to compute the amount of the depreciated investment in
any assets allocable to the furnishing of the facilities, including the date of acquisition or construction,
the original cost, the rate of depreciation and the total amount of accumulated depreciation on such
assets. If the assets include merchandise held for sale to employees, the records should contain data
from which the average net investment in inventory can be determined.

(2) No particular degree of itemization is prescribed. However, the amount of detail shown in
these accounts should be consistent with good accounting practices, and should be sufficient to
enable the Administrator or authorized representative to verify the nature of the expenditure and the
amount by reference to the basic records which must be preserved pursuant to §516.6(c)(2).

{b) If additions to or deductions from wages paid (1) so affect the total cash wages due in any
workweek (even though the employee actually is paid on other than a workweek basis) as to resultin
the employee receiving less in cash than the applicable minimum hourly wage, or (2} if the employee
works in excess of the applicable maximum hours standard and (i) any additions to the wages paid are
a part of wages, or (ii) any deductions made are claimed as allowable deductions under sec. 3(m) of
the Act, the employer shall maintain records showing on a workweek basis those additions to or
deductions from wages. {For legal deductions not claimed under sec. 3{m) and which need not be
maintained on a workweek basis, see part 531 of this chapter.)
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{c) The records specified in this section are not required with respect to an employee in any
workweek in which the employee is nct subject to the overtime provisions of the Act and receives not
less than the applicable statutory minimum wage in cash for all hours worked in that workweek. (The
application of section 3(m) of the Act in nonovertime weeks is discussed in part 531 of this chapter.)

For questions or comments regarding e-CFR editorial content, features, or design, email ecfr@nara.gov.
For questions conceming e-CFR programming and delivery issues, email webteam@gpo.gov.




eCFR — Code of Federal Regulations Page 1 of 1

ELECTRONIC CODE OF FEDERAL REGULATIONS

e-CFR Data is current as of October 24, 2014

Title 28 — Subtitle B — Chapter V — Subchapter A — Part 516 — Subpart B — §516.28

Title 29: Labor
PART 516—RECCRDS TO BE KEPT BY EMPLOYERS
Subpart B—Records Pertaining to Employees Subject to Miscellaneous Exempt ons Under the Act;

Other Special Requirements

§516.28 Tipped employees.

(a) With respect to each tipped employee whose wages are determined pursuant to section 3(m)
of the Act, the employer shall maintain and preserve payroll or other records containing all the
information and data required in §516.2(a) and, in addition, the following:

(1) A symbol, letter or other notation placed on the pay records identifying each employee whose
wage is determined in part by tips.

(2) Weekly or monthly amount reported by the employee, to the employer, of tips received (this
may consist of reports made by the employees to the employer on IRS Form 4070).

(3) Amount by which the wages of each tipped employee have been deemed to be increased by
tips as determined by the employer (not in excess of the difference between $2.13 and the applicable
minimum wage specified in section 6(a)(1) of the Act). The amount per hour which the employer takes
as a tip credit shall be reported to the employee in writing each time it is changed from the amount per
hour taken in the preceding week. :

(4) Hours worked each workday in any occupation in which the employee does not receive tips,
and total daily or weekly straight-time payment made by the employer for such hours.

(5) Hours worked each workday in occupations in which the employee receives tips, and total
daily or weekly straight-time earnings for such hours.

(b) [Reserved]
[52 FR 24896, July 1, 1887, as amended at 76 FR 18854, Apr. 5, 2011]
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Other Special Requirements

§516.29 Employees employed by a private entity operating an amusement or recreational
establishment located in a national park or national forest or on land in the National Witdlife
Refuge System who are partially exempt from overtime pay requirements pursuant to section
13(b)(29) of the Act.

With respect to each employee who is partially exempt from the overtime pay requirements of the
Act pursuant to section 13(b)(29), the employer shall maintain and preserve the records required in
§516.2, except that the record of the regular hourly rate of pay in §516.2(a)(6) shall be required only in
a workweek when overtime compensation is due under section 13{b)(29).
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§516.30 Learners, apprentices, messengers, students, or handicapped workers employed
under special certificates as provided in section 14 of the Act.

(a) With respect to persons employed as learners, apprentices, messengers or fuli-time students
employed outside of their school hours in any retail or service establishment in agriculture, orin
institutions of higher education, or handicapped workers employed at special minimum hourly rates
under Special Certificates pursuant to section 14 of the Act, employers shall maintain and preserve
records containing the same information and data required with respect to other employees employed
in the same occupations.

(b) In addition, each employer shall segregate on the payroll or pay records the names and
required information and data with respect to those leamers, apprentices, messengers, handicapped
workers and students, employed under Special Certificates. A symbol or letter may be placed before
each such name on the payroll or pay records indicating that that person is a “leamer,” “apprentice,”
“messenger,” “student,” or “*handicapped worker,” employed under a Special Certificate.
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§516.33 Employees employed in agriculture pursuant to section 13(a)(6) or 13(b){12) of the
Act.

(a) No records, except as required under paragraph (f) of this section, need be maintained by an
employer who did not use more than 500 man-days' of agricultural labor in any quarter of the
preceding calendar year, unless it can reasonably be anticipated that more than 500 man-days of
agricultural labor will be used in at least one calendar quarter of the current calendar year. The 500
man-day test includes the work of agricultural workers supplied by crew leaders, or farm labor
contractors, if the farmer is an employer of such workers, or a joint employer of such workers with the
crew leader or farm labor contractor. However, members of the employer's immediate family are not
included. (A “man-day” is any day during which an employee does agricultural work for 1 hour or
more.)

Sections 3(u) and 13(a)(6) of the Fair Labor Standards Act (29 U.S.C. 201 ef seq.) set forth and define the
term "man-cay.”

{b) If it can reasonably be anticipated that the employer will use more than 500 man-days of
agricultural labor in at least one calendar quarter of the current calendar year, the employer shall
maintain and preserve for each employee records containing all the information and data required by
§516.2(a) (1), (2) and (4) and, in addition, the following:

(1) Symbols or other identifications separately designating those employees who are
(i) Members of the employer's immediate family as defined in section 13(a)(6)(B) of the Act,
(il) Hand harvest laborers as defined in section 13(a)(6) (C) or (D), and

(i) Employees principally engaged in the range production of livestock as defined in section 13(a)

(6XE).

(2) For each employee, other than members of the employer's immediate family, the number of
man-days worked each week or each month.

(c) For the entire year following a year in which the employer used more than 500 man-days of
agricultural labor in any calendar quarter, the employer shall maintain, and preserve in accordance
with §§516.5 and 516.6, for each covered employee (other than members of the employer's immediate
family, hand harvest laborers and livestock range employees as defined in sections 13(a)(6) (B), (C),
(D), and (E) of the Act) records containing all the information and data required by §516.2(a) except
paragraphs (a) (3) and (8).
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(d) In addition to other required items, the employer shall keep on file with respect to each hand
harvest [aborer as defined in section 13(a)(6)(C) of the Act for whom exemption is taken, a statement
from each such employee showing the number of weeks employed in agriculture during the preceding
calendar year.

(e) With respect to hand harvest laborers as defined in section 13(a)(6)(D), for whom exemption is
taken, the employer shall maintain in addition to paragraph (b) of this section, the minor's date of birth
and name of the minor's parent or person standing in place of the parent.

(f) Every employer (other than parents or guardians standing in the place of parents employing
their own child or a child in their custody) who employs in agriculture any minor under 18 years of age
on days when school is in session or on any day if the minor is employed in an occupation found to be
hazardous by the Secretary shall maintain and preserve records containing the following data with
respect to each and every such minor so employed:

(1) Name in full,

(2) Place where minor lives while employed. If the minor's permanent address is elsewhere, give
both addresses,

{3) Date of birth.

(g) Where a farmer and a bona fide independent contractor or crew leader are joint employers of
agricultural laborers, each employer is responsible for maintaining and preserving the records required
by this section. Duplicate records of hours and earnings are not required. The requirements will be
considered met if the employer who actually pays the employees maintains and preserves the records
specified in paragraphs {c) and (f) of this section.
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§516.34 Exemption from overtime pay for time spent by certain employees receiving remedial
education pursuant to section 7(q) of the Act.

With respect to each employee exempt from the overtime pay requirements of the Act for time
spent receiving remedial education pursuant to section 7(q) of the Act and §778.603 of this title, the
employer shall maintain and preserve records containing all the information and data required by
§516.2 and, in addition, shall also make and preserve a record, either separately or as a notation on
the payroll, showing the hours spent each workday and total hours each workweek that the employee
Is engaged in receiving such remedial education that does not include any job-specific training but that
is designed to provide reading and other basic skills at or below the eighth-grade level or to fulfill the
requirements for a high school diploma (or General Educational Development certificate), and the
compensation (at not less than the employee's regular rate of pay) paid each pay period for the time
50 engaged.

[56 FR 61101, Nov. 29, 1991]
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PART 541—DEFINING AND DELIMITING THE EXEMPTIONS FOR EXECUTIVE,
ADMINISTRATIVE, PROFESSIONAL, COMPUTER AND OUTSIDE SALES EMPLOYEES
Subpart A—General Regulations

§541.2 Job titles insufficient.

A job title alone is insufficient to establish the exempt status of an employee. The exempt or
nonexempt status of any particular employee must be determined on the basis of whether the
employee's salary and duties meet the requirements of the regutations in this part.
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§541.3 Scope of the section 13(a)(1) exemptions.

(a) The section 13(a)(1) exemptions and the regulations in this part do not apply to manual
laborers or other “blue collar” workers who perform work involving repetitive operations with their
hands, physical skill and energy. Such nonexempt “blue collar” employees gain the skills and
knowledge required for performance of their routine manual and physical work through
apprenticeships and on-the-job training, not through the prolonged course of specialized intellectual
instruction required for exempt leamed professional employees such as medical doctors, architects
and archeologists. Thus, for example, non-management production-line employees and non-
management employees in maintenance, construction and similar occupations such as carpenters,
electricians, mechanics, plumbers, iron workers, craftsmen, operating engineers, longshoremen,
construction workers and laborers are entitled to minimum wage and overtime premium pay under the
Fair Labor Standards Act, and are not exempt under the regulations in this part no matter how highly
paid they might be.

(b)(1) The section 13(a)(1) exemptions and the regulations in this part also do not apply to police
officers, detectives, deputy sheriffs, state troopers, highway patrol officers, investigators, inspectors,
correctional officers, parole or probation officers, park rangers, fire fighters, paramedics, emergency
medical technicians, ambulance personnel, rescue workers, hazardous materials workers and similar
employees, regardless of rank or pay level, who perform work such as preventing, controlling or
extinguishing fires of any type; rescuing fire, crime or accident victims; preventing or detecting crimes;
conducting investigations or inspections for violations of law; performing surveillance; pursuing,
restraining and apprehending suspects; detaining or supervising suspected and convicted criminals,
including those on probation or parole; interviewing witnesses; interrogating and fingerprinting
suspects; preparing investigative reports; or other similar work.

(2) Such employees do not qualify as exempt executive employees because their primary duty is
not management of the enterprise in which the employee is employed or a customarily recognized
department or subdivision thereof as required under §541.100. Thus, for example, a police officer or
fire fighter whose primary duty is to investigate crimes or fight fires is not exempt under section 13(a)
(1) of the Act merely because the police officer or fire fighter also directs the work of other employees
in the conduct of an investigation or fighting a fire.

(3) Such employees do not qualify as exempt administrative employees because their primary
duty is not the performance of work directly related to the management or general business operations
of the employer or the employer's customers as required under §541.200.

(4) Such employees do not qualify as exempt professionals because their primary duty is not the
performance of work requiring knowledge of an advanced type in a field of science or learning
customarily acquired by a prolonged course of specialized intellectual instruction or the performance of
work requiring invention, imagination, originality or talent in a recognized field of artistic or creative
endeavor as required under §541.300. Although some police officers, fire fighters, paramedics,
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emergency medical technicians and similar employees have college degrees, a specialized academic
degree is not a standard prerequisite for employment in such occupations.
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§541.100 General rule for executive employees.

(2) The term “employee employed in a bona fide executive capacity” in section 13(a)(1) of the Act
shall mean any employee:

(1) Compensated on a salary basis at a rate of not less than $455 per week (or $380 per week, if
employed in Ametican Samoa by employers other than the Federal Government), exclusive of board,
lodging or other facilities;

(2) Whose primary duty is management of the enterprise in which the employee is employed or of
a customarily recognized department or subdivision thereof;

(3) Who customarily and regularly directs the work of two or more other employees; and

{4} Who has the authority to hire or fire other employees or whose suggestions and
recommendations as to the hiring, firing, advancement, promotion or any other change of status of
other employees are given particular weight.

(b) The phrase “salary basis” is defined at §541.602; “board, lodging or other facilities” is defined
at §541.606; “primary duty” is defined at §541.700; and “customarily and regularly” is defined at

§541.701.
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§541.101 Business owner.

The term “employee employed in a bona fide executive capacity” in section 13(a)(1) of the Act
also includes any employee who owns at least a bona fide 20-percent equity interest in the enterprise
in which the employee is employed, regardless of whether the business is a corporate or other type of
organization, and who is actively engaged in its management. The term “management” is defined in
§541.102. The requirements of Subpart G (salary requirements) of this part do not apply to the
business owners described in this section.

r
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§541.102 Management.

Generally, “management” includes, but is not limited to, activities such as interviewing, selecting,
and training of employees; setting and adjusting their rates of pay and hours of work; directing the
work of employees; maintaining production or sales records for use in supervision or control:
appraising employees' productivity and efficiency for the purpose of recommending promotions or
other changes in status; handling employee complaints and grievances; disciplining employees:
planning the work; determining the techniques to be used; apportioning the work among the
employees; determining the type of materials, supplies, machinery, equipment or tools to be used or
merchandise to be bought, stocked and sold; controlling the flow and distribution of materials or
merchandise and supplies; providing for the safety and security of the employees or the property;
planning and controlling the budget, and monitoring or implementing legal compliance measures.
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§541.103 Department or subdivision.

(a) The phrase “a customarily recognized department or subdivision” is intended to distinguish
between a mere collection of employees assigned from time to time to a specific job or series of jobs
and a unit with permanent status and function. A customarily recognized department or subdivision
must have a permanent status and a continuing function. For example, a large employer's human
resources department might have subdivisions for labor relations, pensions and other benefits, equal
employment opportunity, and personnel management, each of which has a permanent status and
function.

(b) When an enterprise has more than one establishment, the employee in charge of each
establishment may be considered in charge of a recognized subdivision of the enterprise.

{c) A recognized department or subdivision need not be physically within the employer's
establishment and may move from place to place. The mere fact that the employee works in more than
one location does not invalidate the exemption if other factors show that the employee is actually in

- charge of a recognized unit with a continuing function in the organization.

(d) Continuity of the same subordinate personnel is not essential to the existence of a recognized
unit with a continuing function. An otherwise exempt employee will not lose the exemption merely
because the employee draws and supervises workers from a pool or supervises a team of workers
drawn from other recognized units, if other factors are present that indicate that the employee is in
charge of a recognized unit with a continuing function.

r
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§541.104 Two or more other employees.

(a) To qualify as an exempt executive under §541.100, the employee must customarily and
reqularly direct the work of two or more other employees. The phrase “two or mcre other employees”
means two full-time employees or their equivalent. One full-time and two half-time employees, for
example, are equivalent to two full-time employees. Four half-time employees are also equivalent,

{b) The supervision can be distributed among two, three or more employees, but each such
employee must customarily and regularly direct the work of two or more other full-time employees or
the equivalent. Thus, for example, a department with five full-time nonexempt workers may have up to
two exempt supervisors if each such supervisor customnarily and regularly directs the work of two of
those workers.

(c) An employee who merely assists the manager of a particular department and supervises two
or more employees only in the actual manager's absence does not meet this requirement.

{d) Hours worked by an employee cannot be credited more than once for different executives.
Thus, a shared responsibility for the supervision of the same two employees in the same department
does not satisfy this requirement. However, a full-time employee who works four hours for one
supervisor and four hours for a different supervisor, for example, can be credited as a half-time
employee for both supervisors.
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§541.105 Particular weight.

To determine whether an employee's suggestions and recommendations are given “particular
weight,” factors to be considered include, but are not limited to, whether it is part of the employee's job
duties to make such suggestions and recommendations; the frequency with which such suggestions
and recommendations are made or requested; and the frequency with which the employee's
suggestions and recommendations are relied upon. Generally, an executive's suggestions and
recommendations must pertain to employees whom the executive customarily and regularly directs. It
does not include an occasional suggestion with regard to the change in status of a co-worker. An
employee's suggestions and recommendations may still be deemed to have “particular weight” even if
a higher level manager’s recommendation has more importance and even if the employee does not
have authority to make the ultimate decision as to the employee's change in status.
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§541.106 Concurrent duties.

(a) Concurrent performance of exempt and nonexempt work does not disqualify an employee
from the executive exemption if the requirements of §541.100 are otherwise met. Whether an
employee meets the requirements of §541.100 when the employee performs concurrent duties is
determined on a case-by-case basis and based on the factors set forth in §541.700. Generally,
exempt executives make the decision regarding when to perform nonexempt duties and remain
responsible for the success or failure of business operations under their management while performing
the nonexempt work. [n contrast, the nonexempt employee generally is directed by a supervisor to
perform the exempt work or performs the exempt work for defined time periods. An employee whose
primary duty is ordinary production work or routine, recurrent or repetitive tasks cannot qualify for
exemption as an executive.

{(b) For example, an assistant manager in a retail establishment may perform work such as
serving customers, cooking food, stocking shelves and cleaning the establishment, but performance of
such nonexempt work does not preclude the exemption if the assistant manager's primary duty is
management. An assistant manager can supervise employees and serve customers at the same time
without losing the exemption. An exempt employee can also simultaneously direct the work of other
employees and stock shelves.

(c) In contrast, a relief supervisor or working supervisor whose primary duty is performing
nonexempt work on the production line in a manufacturing plant does not become exempt merely
because the nonexempt production line employee occasionally has some responsibility for directing
the work of other nonexempt production line employees when, for example, the exempt supervisor is
unavailable. Similarly, an employee whose primary duty is to work as an electrician is not an exempt
executive even if the employee also directs the work of other employees on the job site, orders parts
and materials for the job, and handles requests from the prime contractor.
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PART 541—DEFINING AND DELIMITING THE EXEMPTIONS FOR EXECUTIVE,
ADMINISTRATIVE, PROFESSIONAL, COMPUTER AND OUTSIDE SALES EMPLOYEES

Subpart C—Administrative Employees

§541.200 General rule for administrative employees.

(a) The term “employee employed in a bona fide administrative capacity” in section 13(a)(1) of the
Act shall mean any employee:

(1) Compensated on a salary or fee basis at a rate of not less than $455 per week (or $380 per
week, if employed in American Samoa by employers other than the Federal Government), exclusive of
board, lodging or other facilities;

(2) Whose primary duty is the performance of office or non-manual work directly related to the
management or general business operations of the employer or the employer's customers; and

(3) Whaose primary duty includes the exercise of discretion and independent judgment with
respect to matters of significance.

{b) The term “salary basis” is defined at §541.602; “fee basis” is defined at §541.605; “board,
lodging or other facilities” is defined at §541.606; and “primary duty” is defined at §541.700.
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PART 541—DEFINING AND DELIMITING THE EXEMPTIONS FOR EXECUTIVE,

ADMINISTRATIVE, PROFESSIONAL, COMPUTER AND OUTSIDE SALES EMPLOYEES
Subpart C—Administrative Employees

§541.201 Directly related to management or general business operations.

(a) To qualify for the administrative exemption, an employee's primary duty must be the
performance of work directly related to the management or general business operations of the
employer or the employer's customers. The phrase “directly related to the management or general
business operations” refers to the type of work performed by the employee. To meet this requirement,
an employee must perform work directly related to assisting with the running or servicing of the
business, as distinguished, for example, from working on a manufacturing production line or selling a
product in a retail or service establishment.

{b) Work directly related to management or general business operations includes, but is not
limited to, work in functional areas such as tax; finance; accounting; budgeting; auditing; insurance;
guality control; purchasing; procurement; advertising; marketing; research; safety and health;
personnel management; human resources; employee benefits; labor relations; public relations,
government relations; computer network, internet and database administration; legal and regulatory
compliance; and similar activities. Some of these activities may be performed by employees who also
would qualify for another exemption.

(c) An employee may qualify for the administrative exemption if the employee's primary duty is the
performance of work directly related to the management or general business operations of the
employer's customers. Thus, for example, employees acting as advisers or consultants to their
employer's clients or customers (as tax experts or financial consultants, for example) may be exempt.
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Subpart C—Administrative Employees

§541.202 Discretion and independent judgment.

(a) To qualify for the administrative exemption, an employee's primary duty must include the
exercise of discretion and independent judgment with respect to matters of significance. In general,
the exercise of discretion and independent judgment involves the comparison and the evaluation of
possible courses of conduct, and acting or making a decision after the various possibilities have been
considered. The term “matters of significance” refers to the level of importance or consequence of the
work performed.

(b} The phrase “discretion and independent judgment” must be applied in the light of all the facts
involved in the particular employment situation in which the question arises. Factors to consider when
determining whether an employee exercises discretion and independent judgment with respect to
matters of significance include, but are not limited to: whether the employee has authority to formulate,
affect, interpret, or implement management policies or operating practices; whether the employee
carries out major assignments in conducting the operations of the business; whether the employee
performs work that affects business operations to a substantial degree, even if the employee's
assignments are related to operation of a particular segment of the business; whether the employee
has authority to commit the employer in matters that have significant financial impact; whether the
employee has authority to waive or deviate from established policies and procedures without prior
approval; whether the employee has authority to negotiate and bind the company on significant
matters; whether the employee provides consultation or expert advice to management; whether the
employee is involved in planning long- or short-term business objectives; whether the employee
investigates and resolves matters of significance on behalf of management; and whether the
employee represents the company in handling complaints, arbitrating disputes or resolving grievances.

{c) The exercise of discretion and independent judgment implies that the employee has authority
to make an independent choice, free from immediate direction or supervision. However, employees
can exercise discretion and independent judgment even if their decisions or recommendations are
reviewed at a higher level. Thus, the term “discretion and independent judgment” does not require that
the decisions made by an employee have a finality that goes with unlimited authority and a complete
absence of review. The decisions made as a result of the exercise of discretion and independent
judgment may consist of recommendations for action rather than the actual taking of action. The fact
that an employee's decision may be subject to review and that upon occasion the decisions are
revised or reversed after review does not mean that the employee is not exercising discretion and
independent judgment. For example, the policies formulated by the credit manager of a large
corporation may be subject to review by higher company officials who may approve or disapprove
these policies. The management consultant who has made a study of the operations of a business
and who has drawn a proposed change in organization may have the plan reviewed or revised by
superiors before it is submitted to the client,

(d) An employer’s volume of business may make it necessary to employ a number of employees
to perform the same or similar work. The fact that many employees perform identical work or work of
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the same relative importance does not mean that the work of each such employze does not involve
the exercise of discretion and independent judgment with respect to matters of significance.

{e) The exercise of discretion and independent judgment must be more than the use of skill in
applying well-established techniques, procedures or specific standards described in manuals or other
sources. See also §541.704 regarding use of manuals. The exercise of discreticn and independent
judgment also does not include clerical or secretarial work, recording or tabulating data, or performing
other mechanical, repetitive, recurrent or routine work. An employee who simply tabulates data is not
exempt, even if labeled as a “statistician.”

(f} An employee does not exercise discretion and independent judgment with respect to matters of
significance merely because the employer will experience financial losses if the employee fails to
perform the job properly. For example, a messenger who is entrusted with carrying large sums of
money does not exercise discretion and independent judgment with respect to matters of significance
even though serious consequences may flow from the employee's neglect. Simi'arly, an employee

‘who operates very expensive equipment does not exercise discretion and indep=ndent judgment with
respect to matters of significance merely because improper performance of the employee's duties may
cause serious financial loss to the employer.
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PART 541—DEFINING AND DELIMITING THE EXEMPTIONS FOR EXECUTIVE,

ADMINISTRATIVE, PROFESSIONAL, COMPUTER AND OUTSIDE SALES EMFLOYEES
Subpart C—Administrative Employees

§541.203 Administrative exemption examples,

(a) Insurance claims adjusters generally meet the duties requirements for the administrative
exemption, whether they work for an insurance company or other type of company, if their duties
include activities such as interviewing insureds, witnesses and physicians; inspecting property
damage; reviewing factual information to prepare damage estimates; evaluating and making
recommendations regarding coverage of claims; determining liability and total value of a claim;
negotiating settlements; and making recommendations regarding litigation.

{b) Employees in the financial services indusiry generally meet the duties requirements for the
administrative exemption if their duties include work such as collecting and analyzing information
regarding the customer's income, assets, investments or debts; determining which financial products
best meet the customer's needs and financial circumstances; advising the customer regarding the
advantages and disadvantages of different financial products; and marketing, servicing or promoting
the employer's financial products. However, an employee whose primary duty is selling financial
products does not qualify for the administrative exemption.

{c) An employee who leads a team of other employees assigned to complete major projects for
the employer (such as purchasing, selling or closing all or part of the business, negotiating a real
estate transaction or a collective bargaining agreement, or designing and implementing preductivity
improvements) generally meets the duties requirements for the administrative exemption, even if the
employee does not have direct supervisory responsibility over the other employees on the team.

(d) An executive assistant or administrative assistant to a business owner or senior executive of a
large business generally meets the duties requirements for the administrative exemption if such
employee, without specific instructions or prescribed procedures, has been delegated authority
regarding matters of significance.

{e) Human resources managers who formulate, interpret or implement employment policies and
management consultants who study the operations of a business and propose changes in
organization generally meet the duties requirements for the administrative exemption. However,
personnel clerks who “screen” applicants to obtain data regarding their minimum qualifications and
fitness for employment generally do not meet the duties requirements for the administrative
exemption. Such personnel clerks typically will reject all applicants who do not meet minimum
standards for the particular job or for employment by the company. The minimum standards are
usually set by the exempt human resources manager or other company officials, and the decision to
hire from the group of qualified applicants who do meet the minimum standards is similarly made by
the exempt human resources manager or other company officials. Thus, when the interviewing and
screening functions are performed by the human resources manager or personnel manager who
makes the hiring decision or makes recommendations for hiring from the pool of qualified applicants,
such duties constitute exempt work, even though routine, because this work is directly and closely
related to the employee's exempt functions.
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() Purchasing agents with authority to bind the company on significant purchases generally meet
the duties requirements for the administrative exemption even if they must consult with top
management officials when making a purchase commitment for raw materials in excess of the
contemplated plant needs.

(g) Ordinary inspection work generally does not meet the duties requirements for the
administrative exemption. Inspectors normally perform specialized work along standardized lines
involving well-established techniques and procedures which may have been catalogued and described
in manuals or other sources. Such inspectors rely on techniques and skills acquired by special training
or experience. They have some leeway in the performance of their work but only within closely
prescribed limits.

(h) Employees usually called examiners or graders, such as employees that grade lumber,
generally do not meet the duties requirements for the administrative exemption. Such employees
usually perform work involving the comparison of products with established standards which are
frequently catalogued. Often, after continued reference to the written standards, or through
experience, the employee acquires sufficient knowledge so that reference to written standards is
unnecessary. The substitution of the employee's memory for a manual of standards does not convert
the character of the work performed fo exempt work requiring the exercise of discretion and
independent judgment. '

(i) Comparison shopping performed by an employee of a retail store who merely reports to the
buyer the prices at a competitor’s store does not qualify for the administrative exemption. However, the
buyer who evaluates such reports on competitor prices to set the employer's prices generally meets
the duties requirements for the administrative exemption.

(j) Public sector inspectors or investigators of various types, such as fire prevention or safety,
building or construction, health or sanitation, environmental or soils specialists and similar employees,
generally do not meet the duties requirements for the administrative exemption because their work
typically does not involve work directly related to the management or general business operations of
the employer. Such employees also do not qualify for the administrative exemption because their work
involves the use of skills and technical abilities in gathering factual information, applying known
standards or prescribed procedures, determining which procedure to follow, or determining whether
prescribed standards or criteria are met.

r
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Subpart C—Administrative Employees

§541.204 Educational establishments.

(a) The term “employee employed in a bona fide administrative capacity” in section 13({a)(1) of the
Act also includes employees:

(1) Compensated for services on a salary or fee basis at a rate of not less than $455 per week (or
$380 per week, if employed in American Samoa by employers other than the Federal Government)
exclusive of board, lodging or other facilities, or on a salary basis which is at least equal to the
entrance salary for teachers in the educational establishment by which employed; and

{2) Whose primary duty is performing administrative functions directly related to academic
instruction or training in an educational establishment or depariment or subdivision thereof.

(b) The term “educational establishment® means an elementary or secondary school system, an
institution of higher education or other educational institution. Sections 3(v) and 3{w) of the Act define
elementary and secondary schools as those day or residential schools that provide elementary or
secondary education, as determined under State law. Under the laws of most States, such education
includes the curriculums in grades 1 through 12; under many it includes also the introductory programs
in kindergarten. Such education in some States may also include nursery school programs in
elementary education and junior college curriculums in secondary education. The term “other
educational establishment” includes special schools for mentally or physically disabled or gifted

~ children, regardless of any classification of such schools as elementary, secondary or higher. Factors
relevant in determining whether post-secondary career programs are educational institutions include
whether the school is licensed by a state agency responsible for the state’s educational system or
accredited by a nationally recognized accrediting organization for career schools. Also, for purposes of
the exemption, no distinction is drawn between public and private schools, or between those operated
for profit and those that are not for profit.

(c) The phrase “performing administrative functions directly related to academic instruction or
training” means work refated to the academic operations and functions in a school rather than to
administration along the lines of general business operations. Such academic administrative functions
include operations directly in the field of education. Jobs relating to areas outside the educational field
are not within the definition of academic administration.

(1) Employees engaged in academic administrative functions include: the superintendent or other
head of an elementary or secondary school system, and any assistants, responsible for administration
of such matters as curriculum, quality and methods of instructing, measuring and testing the learning
potential and achievement of students, establishing and maintaining academic and grading standards,
and other aspects of the teaching program; the principal and any vice-principals responsible for the
operation of an elementary or secondary school; department heads in institutions of higher education
responsible for the administration of the mathematics department, the English department, the foreign
language department, etc.; academic counselors who perform work such as adm nistering school
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testing programs, assisting students with academic problems and advising studerts conceming
degree requirements; and other employees with similar responsibilities.

(2) Jobs relating to building management and maintenance, jobs relating to the health of the
students, and academic staff such as social workers, psychologists, lunch room managers or dietitians
do not perform academic administrative functions. Although such work is not considered academic
administration, such employees may qualify for exemption under §541.200 or under other sections of
this part, provided the requirements for such exemptions are met.
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Subpart D—Professional Employees

§541.300 General rule for professional employees.

(a) The term "employee employed in a bona fide professional capacity” in section 13(a)(1) of the
Act shall mean any employee:

(1) Compensated on a salary or fee basis at a rate of not less than $455 per week (or $380 per
week, if employed in American Samoa by employers other than the Federal Govemment), exclusive of
board, lodging, or other facilities; and

(2) Whose primary duty is the performance of work:

(i) Requiring knowledge of an advanced type in a field of science or learning customarily acquired
by a prolonged course of specialized intellectual instruction; or

(i) Requiring invention, imagination, originality or talent in a recognized field of artistic or creative
endeavor.

(b) The term “salary basis” is defined at §541.602; “fee basis” is defined at §541.605; “board,
lodging or other facilities” is defined at §541.606; and “primary duty” is defined at §541.700.
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Subpart D—Professional Employees

§541.301 Learned professionals.

(a) To qualify for the leamed professional exemption, an employee's primary duty must be the
performance of work requiring advanced knowledge in a field of science or learning customarily
acquired by a prolonged course of specialized intellectual instruction. This primary duty test includes
three elements:

(1) The employee must perform work requiring advanced knowledge;
(2) The advanced knowledge must be in a field of science or leaming; and

(3) The advanced knowledge must be customarily acquired by a prolonged course of specialized
intellectual instruction.

(b) The phrase “work requiring advanced knowledge” means work which is predominantly
intellectual in character, and which includes work requiring the consistent exercise of discretion and
judgment, as distinguished from performance of routine mentalf, manual, mechanical or physical work.
An employee who performs work requiring advanced knowledge generally uses the advanced
knowledge to analyze, interpret or make deductions from varying facts or circumstances. Advanced
knowledge cannot be attained at the high school level.

(c) The phrase “field of science or feaming” includes the traditional professions of taw, medicine,
theology, accounting, actuarial computation, engineering, architecture, teaching, various types of
physical, chemical and biological sciences, pharmacy and other similar occupations that have a

'recognized professional status as distinguished from the mechanical arts or skilled trades where in
some instances the knowledge is of a fairly advanced type, but is not in a field of science or learning.

(d) The phrase "customarily acquired by a prolonged course of specialized intellectual instruction®
restricts the exemption to professions where specialized academic training is a standard prerequisite
for entrance into the profession. The best prima facie evidence that an employee meets this
requirement is possession of the appropriate academic degree. However, the word “customarily”
means that the exemption is also available to employees in such professions who have substantially
the same knowledge level and perform substantially the same work as the degreed employees, but
who attained the advanced knowledge through a combination of work experience and intellectual
instruction. Thus, for example, the learned professional exemption is available to the occasional
lawyer who has not gone to law school, or the occasional chemist who is not the possessor of a
degree in chemistry. However, the learned professicnal exemption is not available for occupations that
customarily may be performed with only the genera! knowledge acquired by an academic degree in
any field, with knowledge acquired through an apprenticeship, or with training in the performance of
routine mental, manual, mechanical or physical processes. The learned professicral exemption also
does not apply to occupations in which most employees have acquired their skill by experience rather
than by advanced specialized intellectual instruction.
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(e)(1) Registered or certified medical technologists. Registered or certified madical technologists
who have successfully completed three academic years of pre-professional study in an accredited
college or university plus a fourth year of professional course work in a school of medical technology
approved by the Council of Medical Education of the American Medical Association generally meet the
duties requirements for the leamed professional exemption.

(2) Nurses. Registered nurses who are registered by the appropriate State examining board
generally meet the duties requirements for the learned professional exemption. Licensed practical
nurses and other similar health care employees, however, generally do not qualify as exempt learned
professionals because possession of a specialized advanced academic degree is not a standard
prerequisite for entry into such occupations.

(3) Dental hygienists. Dental hygienists who have successfully completed fcur academic years of
pre-professional and professional study in an accredited college or university approved by the
Commission on Accreditation of Dental and Dental Auxiliary Educational Programs of the American
Dental Association generally meet the duties requirements for the learned professional exemption.

(4) Physician assistants. Physician assistants who have successfully completed four academic
years of pre-professional and professional study, including graduation from a physician assistant
program accredited by the Accreditation Review Commission on Education for the Physician
Assistant, and who are certified by the National Commission on Certification of Physician Assistants
generally meet the duties requirements for the leamed professional exemption.

(5) Accountants. Certified public accountants generally meet the duties requirements for the
learned professional exemption. In addition, many other accountants who are not cetrtified public
accountants but perform similar job duties may qualify as exempt learned professionals. However,
accounting clerks, bookkeepers and other employees who normally perform a great deal of routine
work generally will not qualify as exempt professionals.

(6) Chefs. Chefs, such as executive chefs and sous chefs, who have attained a four-year
specialized academic degree in a culinary arts program, generally meet the duties requirements for
the learned professional exemption. The learned professional exemption is not available to cooks who
perform predominantly routine mental, manual, mechanical or physical work.

(7) Paralegals. Paralegals and legal assistants generally do not qualify as exempt learmed
professionals because an advanced specialized academic degree is not a standard prerequisite for
entry into the field. Although many paralegals possess general four-year advanced degrees, most
specialized paralegal programs are two-year associate degree programs from a community college or
equivalent institution. However, the learned professional exemption is available for paralegals who
possess advanced specialized degrees in other professional fields and apply advanced knowledge in
that field in the performance of their duties. For example, if a law firm hires an engineer as a paralegal
to provide expert advice on product liability cases or to assist on patent matters, that engineer would
qualify for exemption.

(8) Athletic trainers. Athletic trainers who have successfully completed four academic years of pre-
professional and professional study in a specialized curriculum accredited by the Commission on
Accreditation of Allied Health Education Programs and who are certified by the Board of Certification
of the National Athletic Trainers Association Board of Certification generally meet the duties
requirements for the learned professional exemption.

(9) Funeral directors or embalmers. Licensed funeral directors and embalmers who are licensed
by and working in a state that requires successful completion of four academic years of pre-
professional and professional study, including graduation from a college of mortuary science
accredited by the American Board of Funeral Service Education, generally meet the duties
requirements for the learned professional exemption.

(f) The areas in which the professional exemption may be available are expanding. As knowledge
is developed, academic training is broadened and specialized degrees are offered in new and diverse
fields, thus creating new specialists in particular fields of science or learning. When an advanced




eCFR — Code of Federal Regulations Page 3 of 3

specialized degree has become a standard requirement for a particular occupaticn, that occupation
may have acquired the characteristics of a learned profession. Accrediting and certifying organizations
similar to those listed in paragraphs (€)(1). (e)(3), (e){4), (e)(8) and (e)(9) of this section also may be
created in the future. Such organizations may develop similar specialized curricu!ums and certification
programs which, if a standard requirement for a particular occupation, may indicate that the
occupation has acquired the characteristics of a leamed profession.

—

For questions or comments regarding e-CFR editorial content, features, or design, email ecir@nara.gov.
For questions conceming e-CFR programming and delivery issues, email webteam@gpo.gov.




eCFR — Code of Federal Regulations Page [ of 2

ELECTRONIC CODE OF FEDERAL REGULATIONS

e-CFR Data is current as of May 2, 2014

Title 29: Labor
PART 541—DEFINING AND DELIMITING THE EXEMPTIONS FOR EXECUTIVZE,

ADMINISTRATIVE, PROFESSIONAL, COMPUTER AND OUTSIDE SALES EMPLOYEES
Subpart D—Professional Employees

§541.302 Creative professionals.

(a) To qualify for the creative professional exemption, an employee's primary duty must be the
performance of work requiring invention, imagination, originality or talent in a recognized field of artistic
or creative endeavor as opposed to routine mental, manual, mechanical or physical work. The
exemption does not apply to work which can be produced by a person with general manual or
intellectual ability and training.

(b) To qualify for exemption as a creative professional, the work performed must be “in a
recognized field of artistic or creative endeavor.” This includes such fields as music, writing, acting and
the graphic arts.

(c) The requirement of “invention, imagination, originality or talent” distinguishes the creative
professions from work that primarily depends on intelligence, diligence and accuracy. The duties of
employees vary widely, and exemption as a creative professional depends on the extent of the
invention, imagination, originality or talent exercised by the employee. Determination of exempt
creative professional status, therefore, must be made on a case-by-case basis. This requirement
generally is met by actors, musicians, composers, conductors, and soloists; painters who at most are
given the subject matter of their painting; cartoonists who are merely told the title or underlying
concept of a cartoon and must rely on their own creative ability to express the concept; essayists,
novelists, short-story writers and screen-play writers who choose their own subjects and hand in a
finished piece of work to their employers (the majority of such persons are, of course, not employees
but self-employed); and persons holding the more responsible writing positions in advertising
agencies. This requirement generally is not met by a person who is employed as a copyist, as an
“animator” of motion-picture cartoons, or as a retoucher of photographs, since such work is not
properly described as creative in character.

(d) Journalists may satisfy the duties requirements for the creative professional exemption if their
primary duty is work requiring invention, imagination, originality or talent, as opposed to work which
depends primarily on intelligence, diligence and accuracy. Employees of newspapers, magazines,
television and other media are not exempt creative professionals if they only collect, organize and
record information that is routine or already public, or if they do not contribute a unique interpretation
or analysis to a news product. Thus, for example, newspaper reporters who merely rewrite press
releases or who write standard recounts of public information by gathering facts on routine community
events are not exempt creative professionals. Reporters also do not qualify as exempt creative
professionals if their work product is subject to substantial control by the employer. However,
journalists may qualify as exempt creative professionals if their primary duty is performing on the air in
radio, television or other electronic media; conducting investigative interviews; analyzing or interpreting
public events; writing editorials, opinion columns or other commentary; or acting as a narrator or

commentator.
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§541.303 Teachers.

(a) The term “employee employed in a bona fide professional capacity” in section 13(a)(1) of the
Act also means any employee with a primary duty of teaching, tutoring, instructing or lecturing in the
activity of imparting knowledge and who is employed and engaged in this activity as a teacher in an
educational establishment by which the employee is employed. The term “educational establishment”
is defined in §541.204(b).

({b) Exempt teachers include, but are not limited to: Regular academic teachers; teachers of
kindergarten or nursery school pupils; teachers of gifted or disabled children; teachers of skilled and
semi-skilled frades and occupations; teachers engaged in automobile driving instruction; aircraft flight
instructors; home economics teachers; and vocal or instrumental music instructors. Those faculty
members who are engaged as teachers but also spend a considerable amount of their time in
extracurricular activities such as coaching athletic teams or acting as moderators or advisors in such
areas as drama, speech, debate or journalism are engaged in teaching. Such activities are a
recognized part of the schools' responsibility in contributing to the educational development of the
student.

{c) The possession of an elementary or secondary teacher’s certificate provides a clear means of
identifying the individuals contemplated as being within the scope of the exemption for teaching
professionals, Teachers who possess a teaching certificate qualify for the exemption regardless of the
terminology (e.g., permanent, conditional, standard, provisional, temporary, emergency, or unlimited)
used by the State to refer to different kinds of certificates. However, private schools and public schools
are not uniform in requiring a certificate for employment as an elementary or secondary school
teacher, and a teacher’s certificate is not generally necessary for employment in institutions of higher
education or other educational establishments. Therefore, a teacher who is not certified may be
considered for exemption, provided that such individual is employed as a teacher by the employing
school or school system.

(d) The requirements of §541.300 and Subpart G (salary requirements) of this part do not apply to
the teaching professionals described in this section.
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Subpart D—Professional Employees

§541.304 Practice of law or medicine.

(a) The term “employee employed in a bona fide professional capacity” in section 13(a)(1) of the
Act also shall mean:

(1) Any employee who is the holder of a valid license or certificate permitting the practice of law or
medicine or any of their branches and is actually engaged in the practice thereof; and

(2) Any employee who is the holder of the requisite academic degree for the general practice of
medicine and is engaged in an internship or resident program pursuant to the practice of the

profession.

(b) In the case of medicine, the exemption applies to physicians and other practitioners licensed
and practicing in the field of medical science and healing or any of the medical specialties practiced by
physicians or practitioners. The term “physicians” includes medical doctors including general
practitioners and specialists, osteopathic physicians (doctors of osteopathy), podiatrists, dentists
(doctors of dental medicine), and optometrists (doctors of optometry or bachelors of science in

optometry).
(c) Employees engaged in internship or resident programs, whether or not licensed to practice

prior to commencement of the program, qualify as exempt professionals if they enter such internship
or resident programs after the eaming of the appropriate degree required for the general practice of

their profession.

(d) The requirements of §541.300 and subpart G (salary requirements) of this part do not apply to
the employees described in this section.
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Subpart E—Computer Employees

§541.400 General rule for computer employees.

(a) Computer systems analysts, computer programmers, software engineers or other similarly
skilled workers in the computer field are eligible for exemption as professionals under section 13(a)(1)
of the Act and under section 13(a)(17) of the Act. Because job titles vary widely and change quickly in
the computer industry, job titles are not determinative of the applicability of this exemption.

(b) The section 13(a)(1) exemption applies to any computer employee compensated on a salary
or fee basis at a rate of not less than $455 per week (or $380 per week, if employed in American
Samoa by employers other than the Federal Government), exclusive of board, lodging or other
facilities, and the section 13(a){17) exemption applies to any computer employee compensated on an
hourly basis at a rate not less than $27.63 an hour. In addition, under either section 13(a)(1) or section
13(a){(17) of the Act, the exemptions apply only to computer employees whose primary duty consists
of;

(1) The application of systems analysis techniques and procedures, including consulting with
users, to determine hardware, software or system functional specifications;

(2) The design, development, documentation, analysis, creation, testing or modification of
computer systems or programs, including prototypes, based on and related to user or system design
specifications;

(3) The design, documentation, testing, creation or modification of computer programs related to
machine operating systems; or

(4) A combination of the aforementioned duties, the performance of which requires the same level
of skills.

(c) The term “salary basis” is defined at §541.602; “fee basis” is defined at §541.605; "board,
lodging or other facilities” is defined at §541.606; and “primary duty” is defined at §541.700.
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Subpart E—Computer Employees

§541.401 Computer manufacture and repair.

The exemption for employees in computer occupations does not include employees engaged in
the manufacture or repair of computer hardware and related equipment. Employees whose work is
highly dependent upon, or facilitated by, the use of computers and computer software programs (e.g.,
engineers, drafters and others skilled in computer-aided design software), but who are not primarily
engaged in computer systems analysis and programming or other similarly skilled computer-related
occupations identified in §541.400(b), are also not exempt computer professionals.

r
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Subpart E—Computer Employees

§541.402 Executive and administrative computer employees.

Computer employees within the scope of this exemption, as well as those employees not within its
scope, may also have executive and administrative duties which qualify the employees for exemption
under subpart B or subpart C of this part. For example, systems analysts and computer programmers
generally meet the duties requirements for the administrative exemption if their primary duty includes
work such as planning, scheduling, and coordinating activities required to develop systems to solve
complex business, scientific or engineering problems of the employer or the employer's customers,
Similarly, a senior or lead computer programmer who manages the work of two or more other
programmers in a customarily recognized department or subdivision of the employer, and whose
recommendations as to the hiring, firing, advancement, promotion or other change of status of the
other programmers are given particular weight, generally meets the duties requirements for the
executive exemption.
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§541.500 General rule for outside sales employees.

(a) The term “employee employed in the capacity of outside salesman” in section 13(a){(1) of the
Act shall mean any employee:

(1) Whose primary duty is:
(i) making sales within the meaning of section 3(k) of the Act, or

(ii) obtaining orders or contracts for services or for the use of facilities for which a consideration
will be paid by the client or customer; and

(2) Who is customarily and regularly engaged away from the employer's place or places of
business in performing such primary duty.

(b) The term “primary duty” is defined at §541.700. In determining the primary duty of an outside
sales employee, work performed incidental to and in conjunction with the employee's own outside
sales or solicitations, including incidental deliveries and collections, shall be regarded as exempt
outside sales work. Other work that furthers the employee's sales efforts also shall be regarded as
exempt work including, for example, writing sales reports, updating or revising the employee's sales or
display catalogue, planning itineraries and attending sales conferences.

(c) The requirements of subpart G (salary requirements) of this part do not apply to the outside
sales employees described in this secfion.
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Subpart F—Outside Sales Employees

§541.501 Making sales or obtaining orders.
(a) Section 541.500 requires that the employee be engaged in:
(1) Making sales within the meaning of section 3(k) of the Act, or
(2) Obtaining orders or contracts for services or for the use of facilities,

(b) Sales within the meaning of section 3(k) of the Act include the transfer of title to tangible
property, and in certain cases, of tangible and valuable evidences of intangible property. Section 3(k)
of the Act states that “sale” or “sell" includes any sale, exchange, contract to sell, consignment for
sale, shipment for sale, or other disposition.

(c) Exempt outside sales work includes not only the sales of commaodities, but also “obtaining
orders or contracts for services or for the use of facilities for which a consideration will be paid by the
client or customer.” Obtaining orders for “the use of facilities” includes the selling of time on radio or
television, the solicitation of advertising for newspapers and other periodicals, and the solicitation of
freight for railroads and other transportation agencies. -

(d) The word “services” extends the outside sales exemption to employees who sell or take orders
for a service, which may be performed for the customer by someone other than the person taking the
order,
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Subpart F—Qutside Sales Employees

§541.502 Away from employer's place of business.

An outside sales employee must be customarily and regularly engaged “away from the employer's
place or places of business.” The outside sales employee is an employee who makes sales at the
customer's place of business or, if selling door-to-door, at the customer's home. Cutside sales does
not include sales made by mail, telephone or the Internet unless such contact is used merely as an
adjunct to personal calls. Thus, any fixed site, whether home or office, used by a salesperson as a
headquarters or for telephonic solicitation of sales is considered one of the employer's places of
business, even though the employer is not in any formal sense the owner or tenant of the property.
However, an outside sales employee does not lose the exemption by displaying samples in hotel
sample rooms during trips from city to city; these sample rooms should not be considered as the
employer's places of business. Similarly, an outside sales employee does not lose the exemption by
displaying the employer's products at a trade show. If selling actually occurs, rather than just sales
promotion, frade shows of short duration (i.e., one or two weeks) should not be considered as the
employer's place of business.
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Subpart F—QOutside Sales Employees

§541.503 Promotion work.

(a) Promotion work is one type of activity often performed by persons who make sales, which may
or may not be exempt outside sales work, depending upon the circumstances under which it is
performed. Promotional work that is actually performed incidental to and in conjunction with an

-employee's own outside sales or solicitations is exempt work. On the other hand, promotional work
that is incidental to sales made, or to be made, by someone else is not exempt cutside sales work. An
employee who does not satisfy the requirements of this subpart may still qualify as an exempt
employee under other subparts of this rule.

(b) A manufacturer's representative, for example, may perform various types of promotional
activities such as putting up displays and posters, removing damaged or spoiled stock from the
merchant's shelves or rearranging the merchandise. Such an employee can be considered an exempt
outside sales employee if the employee's primary duty is making sales or contracts. Promotion
activities directed toward consummation of the employee's own sales are exempt. Promotional
activities designed to stimulate sales that will be made by someone else are not exempt outside sales

work.

(c) Another example is a company representative who visits chain stores, arranges the
merchandise on shelves, replenishes stock by replacing old with new merchandise, sets up displays
and consults with the store manager when inventory runs low, but does not obtain a commitment for
additional purchases. The arrangement of merchandise on the shelves or the replenishing of stock is
not exempt work unless it is incidental to and in conjunction with the employee's own outside sales.
Because the employee in this instance does not consummate the sale nor direct efforts toward the
consummation of a sale, the work is not exempt outside sales work.
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§541.504 Drivers who sell.

{a) Drivers who deliver products and also sell such products may qualify as exempt outside sales
employees only if the employee has a primary duty of making sales. In determining the primary duty of
drivers who sell, work performed incidental to and in conjunction with the employee's own outside
sales or solicitations, including loading, driving or delivering products, shall be regarded as exempt
outside sales work.

(b) Several factors should be considered in determining if a driver has a primary duty of making
sales, including, but not limited to: a comparison of the driver's duties with those of other employees
engaged as truck drivers and as salespersons; possession of a selling or solicitor’s license when such
license is required by law or ordinances; presence or absence of customary or confractual
arrangements concerning amounts of products to be delivered; description of the employee's
occupation in collective bargaining agreements; the employer's specifications as to qualifications for
hiring; sales training; attendance at sales conferences; method of payment; and proportion of earnings
directly attributable to sales. '

(c) Drivers who may qualify as exempt outside sales employees include:

(1) A driver who provides the only sales contact between the employer and the customers visited,
who calls on customers and takes orders for products, who delivers products from stock in the
employee's vehicle or procures and delivers the product to the customer on a later trip, and who
receives compensation commensurate with the volume of products sold.

(2) A driver who obtains or solicits orders for the employer's products from persons who have
authority to commit the customer for purchases.

(3) A driver who calls on new prospects for customers along the employee's route and attempts to
convince them of the desirability of accepting regular delivery of goeds,

(4) A driver who calls on established customers along the route and persuades regular customers
to accept delivery of increased amounts of goods or of new products, even though the initial sale or
agreement for delivery was made by someone else.

(d) Drivers who generally would not qualify as exempt outside sales employees include:

(1) A route driver whose primary duty is to transport products sold by the employer through
vending machines and to keep such machines stocked, in good operating condition, and in good
locations.

(2) A driver who often calls on established customers day after day or week a'ter week, delivering
a quantity of the employer's products at each call when the sale was not significanily affected by
solicitations of the customer by the delivering driver or the amount of the sale is dztermined by the
volume of the customer's sales since the previous delivery.
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(3) A driver primarily engaged in making deliveries to customers and performing activities
intended to promote sales by customers (including placing point-of-sale and other advertising
materials, price stamping commaodities, arranging merchandise on shelves, in coclers or in cabinets,
rotating stock according to date, and cleaning and otherwise servicing display cases), unless such

work is in furtherance of the driver's own sales efforts.
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§541.600 Amount of salary required.

{a) To qualify as an exempt executive, administrative or professional employee under section 13
(a)(1) of the Act, an employee must be compensated on a salary basis at a rate cf not less than $455
per week (or $380 per week, if employed in American Samoa by employers other than the Federal
Government), exclusive of board, lodging or other facilities. Administrative and professional employees
may also be paid on a fee basis, as defined in §541.605.

(b) The $455 a week may be translated into equivalent amounts for periods longer than one week.
The requirement will be met if the employee is compensated biweekly on a salary basis of $910,
semimonthly on a salary basis of $985.83, or monthly on a salary basis of $1,971.66. However, the
shortest period of payment that will meet this compensation requirement is one week.

(¢) In the case of academic administrative employees, the compensation requirement also may be
met by compensation on a salary basis at a rate at least equal to the entrance salary for teachers in
the educational establishment by which the employee is employed, as provided in §541.204(a)({1).

(d) In the case of computer employees, the compensation requirement also may be met by
compensation on an hourly basis at a rate not less than $27.63 an hour, as provided in §541.400(b).

(e) In the case of professional employees, the compensation requirements in this section shall not
apply to employees engaged as teachers (see §541.303); employees who hold a valid license or
certificate permitting the practice of law or medicine or any of their branches and are actually engaged
in the practice thereof (see §541.304); or to employees who hold the requisite academic degree for the
general practice of medicine and are engaged in an internship or resident program pursuant to the
practice of the profession (see §541.304). In the case of medical occupations, the exception from the
salary or fee requirement does not apply to pharmacists, nurses, therapists, technologists, sanitarians,
dietitians, social workers, psychologists, psychometrists, or other professions which service the
medical profession.
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§541.601 Highly compensated employees.

{a) An employee with total annual compensation of at least $100,000 is deemed exempt under
section 13(a)(1) of the Act if the employee customarily and regularly performs any one or more of the
exempt duties or responsibilities of an executive, administrative or professional employee identified in
subparts B, C or D of this part.

(b)(1) “Total annual compensation™ must include at least $455 per week paid on a salary or fee
basis. Total annual compensation may also include commissions, nondiscretionary bonuses and other
nondiscretionary compensation eamed during a 52-week period. Total annual compensation does not
include board, lodging and other facilities as defined in §541.606, and does not include payments for
medical insurance, payments for life insurance, contributions to retirement plans and the cost of other
fringe benefits.

(2) If an employee's total annual compensation does not total at least the minimum amount
established in paragraph (a) of this section by the {ast pay period of the 52-week period, the employer
may, during the last pay period or within one month after the end of the 52-week period, make one
final payment sufficient to achieve the required level. For example, an employee may earn $80,000 in
base salary, and the employer may anticipate based upon past sales that the employee also will earn
$20,000 in commissions. However, due to poor sales in the final quarter of the year, the employee
actually only earns $10,000 in commissions. In this situation, the employer may within one month after
the end of the year make a payment of at least $10,000 to the employee. Any such final payment
made after the end of the 52-week period may count only toward the prior year’s total annual
compensation and not toward the total annual compensation in the year it was paid. if the employer
fails to make such a payment, the employee does not qualify as a highly compensated employee, but
may still qualify as exempt under subparts B, C or D of this part.

(3) An employee who does not work a full year for the employer, either because the employee is
newly hired after the beginning of the year or ends the employment before the end of the year, may
qualify for exemption under this section if the employee receives a pro rata portion of the minimum
amount established in paragraph (a) of this section, based upon the number of weeks that the
employee will be or has been employed. An employer may make one final payment as under
paragraph (b)(2) of this section within one month after the end of employment.

{4) The employer may utilize any 52-week period as the year, such as a calendar year, a fiscal
year, or an anniversary of hire year. If the employer does not identify some other year period in
advance, the calendar year will apply.

(c) A high level of compensation is a strong indicator of an employee's exempt status, thus
eliminating the need for a detailed analysis of the employee's job duties. Thus, a highly compensated
employee will qualify for exemption if the employee customarily and regularly performs any one or
more of the exempt duties or responsibilities of an executive, administrative or prcfassional employee
identified in subparts B, C or D of this part. An employee may qualify as a highly ccmpensated
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executive employee, for example, if the employee customarily and regularly directs the work of two or
more other employees, even though the employee does not meet all of the other requirements for the
executive exemption under §541,100.

(d) This section applies only to employees whose primary duty includes performing office or non-
manual work. Thus, for example, non-management production-line workers and non-management
employees in maintenance, construction and similar occupations such as carpenters, electricians,
mechanics, plumbers, iron workers, craftsmen, operating engineers, longshoremen, construction
workers, laborers and other employees who perform work involving repetitive operations with their
hands, physical skill and energy are not exempt under this section no matter how highly paid they
might be.
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§541.602 Salary basis.

(a) General rule. An employee will be considered to be paid on a “salary basis” within the meaning
of these regulations if the employee regularly receives each pay period on a weekly, or less frequent
basis, a predetermined amount constituting all or part of the employee's compensation, which amount
is not subject to reduction because of variations in the quality or quantity of the work performed.
Subject to the exceptions provided in paragraph (b) of this section, an exempt employee must receive
the full salary for any week in which the employee performs any work without regard to the number of
days or hours worked. Exempt employees need not be paid for any workweek in which they perform
no work. An employee is not paid on a salary basis if deductions from the employee's predetermined
compensation are made for absences occasioned by the employer or by the operating requirements of
the business. If the employee is ready, willing and able to work, deductions may not be made for time
when work is not available.

(b) Exceptions. The prohibition against deductions from pay in the salary basis requirement is
subject to the following exceptions:

(1) Deductions from pay may be made when an exempt employee is absent from work for one or
more full days for personal reasons, other than sickness or disability. Thus, if an employee is absent
for two full days to handle personal affairs, the employee's salaried status will not be affected if
deductions are made from the salary for two full-day absences. However, if an exempt employee is
absent for one and a half days for personal reasons, the employer can deduct only for the one fuli-day

absence.

{2) Deductions from pay may be made for absences of one or more full days occasioned by
sickness or disability (including work-related accidents) if the deduction is made in accordance with a
bona fide plan, policy or practice of providing compensation for loss of salary occasioned by such
sickness or disability. The employer is not required to pay any portion of the employee's salary for full-
day absences for which the employee receives compensation under the plan, policy or practice.
Deductions for such full-day absences also may be made before the employee has qualified under the
plan, policy or practice, and after the employee has exhausted the leave allowance thereunder. Thus,
for example, if an employer maintains a short-term disability insurance plan providing salary
replacement for 12 weeks starting on the fourth day of absence, the employer may make deductions
from pay for the three days of absence before the employee qualifies for benefits under the plan; for
the twelve weeks in which the employee receives salary replacement benefits under the plan; and for
absences after the employee has exhausted the 12 weeks of salary replacement benefits. Similarly,
an employer may make deductions from pay for absences of one or more full days if salary
replacement benefits are provided under a State disability insurance law or under a State workers’
compensation law.,

(3) While an employer cannot make deductions from pay for absences of an exempt employee
occasioned by jury duty, attendance as a witness or temporary military leave, the employer can offset
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any amounts received by an employee as jury fees, witness fees or military pay for a particular week
against the salary due for that particular week without loss of the exemption.

{4) Deductions from pay of exempt employees may be made for penalties imposed in good faith
for infractions of safety rules of major significance. Safety rules of major significance include those
relating to the prevention of serious danger in the workplace or to other employees, such as rules
prohibiting smoking in explosive plants, oil refineries and coal mines.

(5) Deductions from pay of exempt employees may be made for unpaid disc'plinary suspensions
of one or more full days imposed in good faith for infractions of workplace conduct rules. Such
suspensions must be imposed pursuant to a written policy applicable to all emplzyees. Thus, for
example, an employer may suspend an exempt employee without pay for three days for violating a
generally applicable written policy prohibiting sexual harassment. Similarly, an employer may suspend
an exempt employee without pay for twelve days for violating a generally applicable written policy
prohibiting workplace violence.

{6) An employer is not required to pay the full salary in the initial or terminal week of employment.
Rather, an employer may pay a proportionate part of an employee's full salary for the time actually
worked in the first and last week of employment. In such weeks, the payment of an hourly or daily
equivalent of the employee's full salary for the time actually worked will meet the requirement.
However, employees are not paid on a salary basis within the meaning of these regulations if they are
employed occasionally for a few days, and the employer pays them a proportionate part of the weekly
salary when so employed.

(7) An employer is not required to pay the full salary for weeks in which an exempt employee
takes unpaid leave under the Family and Medical Leave Act. Rather, when an exempt employee takes
unpaid leave under the Family and Medical Leave Act, an employer may pay a proportionate part of
the full salary for time actually worked. For example, if an employee who normally works 40 hours per
week uses four hours of unpaid leave under the Family and Medical Leave Act, the employer could
deduct 10 percent of the employee's normal salary that week.

(c) When calculating the amount of a deduction from pay allowed under paragraph (b) of this
section, the employer may use the hourly or daily equivalent of the employee's full weekly salary or
any other amount proportional to the time actually missed by the employee. A deduction from pay as a
penalty for violations of major safety rules under paragraph (b)(4) of this section may be made in any
amount.
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§541.603 Effect of improper deductions from salary.

(a) An employer who makes improper deductions from salary shall lose the exemption if the facts
demonstrate that the employer did not intend to pay employees on a salary basis. An actual practice of
making improper deductions demonstrates that the employer did not intend to pay employees on a
salary basis. The factors to consider when determining whether an employer has an actual practice of
making improper deductions include, but are not limited to: the number of improper deductions,
particularly as compared to the number of employee infractions warranting discipline; the time period
during which the employer made improper deductions; the number and geographic location of
employees whose salary was impropetly reduced; the number and geographic location of managers
responsible for taking the improper deductions; and whether the employer has a clearly communicated
policy permitting or prohibiting improper deductions.

(b) if the facts demonstrate that the employer has an actual practice of making improper
deductions, the exemption is lost during the time period in which the improper deductions were made
for employees in the same job classification working for the same managers responsible for the actual
improper deductions. Employees in different job classifications or who work for different managers do
not lose their status as exempt employees. Thus, for example, if a manager at a company facility
routinely docks the pay of engineers at that facility for partial-day personal absences, then all
engineers at that facility whose pay could have been improperly docked by the manager would lose
the exemption; engineers at other facilities or working for other managers, however, would remain
exempt.

(c) Improper deductions that are either isolated or inadvertent will not result in loss of the
exemption for any employees subject to such improper deductions, if the employer reimburses the
employees for such improper deductions.

(d} If an employer has a clearly communicated policy that prohibits the improper pay deductions
specified in §541.602(a) and includes a complaint mechanism, reimburses employees for any
improper deductions and makes a good faith commitment to comply in the future, such employer will
not lose the exemption for any employees unless the employer willfully violates the policy by
continuing to make improper deductions after receiving employee complaints. If an employer fails to
reimburse employees for any improper deductions or continues to make improper deductions after
receiving employee complaints, the exemption is lost during the time period in which the improper
deductions were made for employees in the same job classification working for the same managers
responsible for the actual improper deductions. The best evidence of a clearly communicated policy is
a written policy that was distributed to employees prior to the improper pay deductions by, for
example, providing a copy of the policy to employees at the time of hire, publishing the policy in an
employee handbook or publishing the policy on the employer's Intranet.

{e) This section shall not be construed in an unduly technical manner so as to defeat the
exemption.




eCFR — Code of Federal Regulations Page1of 1

ELECTRONIC CODE OF FEDERAL REGULATIONS

e-CFR Data is current as of May 2, 2014

Title 29: Labor
PART 541—DEFINING AND DELIMITING THE EXEMPTIONS FOR EXECUTIVZ,
ADMINISTRATIVE, PROFESSIONAL, COMPUTER AND QUTSIDE SALES EMPLOYEES

Subpart G—Salary Requirements

§541.604 Minimum guarantee plus extras.

{a) An employer may provide an exempt employee with additional compensation without losing
the exemption or violating the salary basis requirement, if the employment arrangement also includes
a guarantee of at least the minimum weekly-required amount paid on a salary basis. Thus, for
example, an exempt employee guaranteed at least $455 each week paid on a salary basis may also
receive additional compensation of a one percent commission on sales. An exempt employee also
may receive a percentage of the sales or profits of the employer if the employment arrangement also
includes a guarantee of at least $455 each week paid on a salary basis. Similarly, the exemption is not
lost if an exempt employee who is guaranteed at least $455 each week paid on a salary basis also
receives additional compensation based on hours worked for work beyond the normal workweek.
Such additional compensation may be paid on any basis (e.g., flat sum, bonus payment, straight-time
hourly amount, time and one-half or any other basis}), and may include paid time off.

(b) An exempt employee's earnings may be computed on an hourly, a daily or a shift basis,
without losing the exemption or violating the salary basis requirement, if the employment arrangement
also includes a guarantee of at least the minimum weekly required amount paid on a salary basis
regardless of the number of hours, days or shifts worked, and a reasonable relationship exists
between the guaranteed amount and the amount actually earned. The reasonable relationship test will
be met if the weekly guarantee is roughly equivalent to the employee's usual eamings at the assigned
hourly, daily or shift rate for the employee's normal scheduled workweek. Thus, for example, an
exempt employee guaranteed compensation of at least $500 for any week in which the employee
performs any work, and who normally works four or five shifts each week, may be paid $150 per shift
without violating the salary basis requirement. The reasonable relationship requirement applies only if
the employee's pay is computed on an hourly, daily or shift basis. It does not apply, for example, to an
exempt store manager paid a guaranteed salary of $650 per week who also receives a commission of
one-half percent of all sales in the store or five percent of the store's profits, which in some weeks may
total as much as, or even more than, the guaranteed salary.
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§541.605 Fee basis.

{a) Administrative and professional employees may be paid on a fee basis, rather than on a salary
basis. An employee will be considered fo be paid on a “fee basis™ within the meaning of these
regulations if the employee is paid an agreed sum for a single job regardless of the time required for
its completion. These payments resemble piecework payments with the important distinction that
generally a “fee” is paid for the kind of job that is unique rather than for a series of jobs repeated an
indefinite number of times and for which payment on an identical basis is made over and over again.
Payments based on the number of hours or days worked and not on the accomplishment of a given
single task are not considered payments on a fee basis.

(b} To determine whether the fee payment meets the minimum amount of salary required for
exemption under these regulations, the amount paid to the employee will be tested by determining the
time worked on the job and whether the fee payment is at a rate that would amount to at least $455
per week if the employee worked 40 hours. Thus, an artist paid $250 for a picture that took 20 hours to
complete meets the minimum salary requirement for exemption since earnings at this rate would yield
the artist $500 if 40 hours were worked.
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§541.606 Board, lodging or other facilities.

(a) To qualify for exemption under section 13(a)(1) of the Act, an employee must earn the
minimum salary amount set forth in §541.600, “exclusive of board, lodging or other facilities.” The
phrase “exclusive of board, lodging or other facilities” means “free and clear” or independent of any
claimed credit for non-cash items of value that an employer may provide to an employee. Thus, the
costs incurred by an employer to provide an employee with board, lodging or other facilities may not
count towards the minimum salary amount required for exemption under this part 541. Such separate
transactions are not prohibited between employers and their exempt employees, but the costs to
employers associated with such transactions may not be considered when determtnmg if an employee
has received the full required minimum salary payment.

{b) Regulations defining what constitutes “board, lodging, or other facilities” are contained in 29
CFR part 531. As described in 29 CFR 531.32, the term “other facilities” refers to items similar to
board and lodging, such as meals furnished at company restaurants or cafeterias or by hospitals,
hotels, or restaurants to their employees; meals, dormitory rooms, and tuition furnished by a college to
its student employees; merchandise furnished at company stores or commissaries, including articles
of focd, clothing, and household effects; housing furnished for dwelling purposes; and transportation
furnished to employees for ordinary commuting between their hcmes and work,
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§541.700 Primary duty.

(a) To qualify for exemption under this part, an employee's “primary duty” must be the
performance of exempt work. The term “primary duty” means the principal, main, major or most
important duty that the employee performs. Determination of an employee's primary duty must be
based on all the facts in a particular case, with the major emphasis on the character of the employee’s
job as a whole. Factors to consider when determining the primary duty of an employee include, but are
not limited to, the relative importance of the exempt duties as compared with other types of duties; the
amount of time spent performing exempt work; the employee's relative freedom from direct
supervision; and the relationship between the employee's salary and the wages paid to other
employees for the kind of nonexempt work performed by the employee.

(b) The amount of time spent performing exempt work can be a useful guide in determining
whether exempt work is the primary duty of an employee. Thus, employees who spend more than 50
percent of their time performing exempt work will generally satisfy the primary duty requirement. Time
alone, however, is not the sole test, and nothing in this section requires that exempt employees spend

- more than 50 percent of their time performing exempt work. Employees who do not spend more than
50 percent of their time performing exempt duties may nonetheless meet the primary duty requirement
if the other factors support such a conclusion.

(c) Thus, for example, assistant managers in a retail establishment who perform exempt executive
work such as supervising and directing the work of other employees, ordering merchandise, managing
the budget and authorizing payment of bills may have management as their primary duty even if the
assistant managers spend more than 50 percent of the time performing nonexempt work such as
running the cash register. However, if such assistant managers are closely supervised and earn little
more than the nonexempt employees, the assistant managers generally would not satisfy the primary
duty requirement.

For questions or comments regarding e-CFR editorial content, features, or design, email ecfr@nara.gov.
For questions conceming e-CFR programming and delivery issues, emall webteam{@gpo.gov.




¢CFR — Code of Federal Regulations Page 1 of 1

ELECTRONIC CODE OF FEDERAL REGULATIONS

e-CFR Data is current as of May 2, 2014

Title 29: Labor

PART 541—DEFINING AND DELIMITING THE EXEMPTIONS FOR EXECUTIVE,
ADMINISTRATIVE, PROFESSIONAL, COMPUTER AND QUTSIDE SALES EMPLOYEES
Subpart H—Definitions and Miscellaneous Provisions

§541.701 Customarily and regularly.

The phrase “customarily and regularly” means a frequency that must be greater than occasional
but which, of course, may be less than constant. Tasks or work performed “customarily and regularly”
includes work normally and recurrently performed every workweek; it does not include isolated or one-
time tasks.
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§541.702 Exempt and nonexempt work,

The term “exempt work” means all work described in §§541.100, 541.101, 541.200, 541.300,
541.301, 541.302, 541.303, 541.304, 541.400 and 541.500, and the activities directly and closely
related to such work. All other work is considered “nonexempt.”
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§541.703 Directly and closely related.

(a) Work that is “directly and closely related” to the performance of exempt work is also
considered exempt work. The phrase “directly and closely related” means tasks that are related to
exemnpt duties and that contribute to or facilitate performance of exempt work. Thus, “directly and
closely related” work may include physical tasks and menial tasks that arise out of exempt duties, and
the routine work without which the exempt employee's exempt work cannot be performed properly.
Work “directly and closely related” to the performance of exempt duties may also include
recordkeeping; monitoring and adjusting machinery; taking notes; using the computer to create
documents or presentations; opening the mail for the purpose of reading it and making decisions; and
using a photocopier or fax machine. Work is not “directly and closely related” if the work is remotely
related or completely unrelated to exempt duties.

{b) The following examples further itlustrate the type of work that is and is not normally considered
as directly and closely related to exempt work:

(1) Keeping time, production or sales records for subordinates is work directly and closely related
to an exempt executive's function of managing a department and supervising employees.

(2) The distribution of materials, merchandise or supplies to maintain control of the flow of and
expenditures for such items is directly and closely related to the performance of exempt duties.

{3) A supervisor who spot checks and examines the work of subordinates to determine whether
they are performing their duties properly, and whether the product is satisfactory, is performing work
which is directly and closely related to managerial and supervisory functions, so long as the checking
is distinguishable from the work ordinarily performed by a nonexempt inspector.

(4) A supervisor who sets up a machine may be engaged in exempt work, depending upon the
nature of the industry and the operation, In some cases the setup work, or adjustment of the machine
for a particular job, is typically performed by the same employees who operate the machine. Such
setup work is part of the production operation and is not exempt. In other cases, the setting up of the
work is a highly skilled operation which the ordinary production worker or machine tender typically
does not perform. In large plants, non-supervisors may perform such work. However, particularly in
small plants, such work may be a regular duty of the executive and is directly and closely related to the
executive's responsibility for the work performance of subordinates and for the adequacy of the final
product. Under such circumstances, it is exempt work.

(5) A department manager in a retail or service establishment who walks about the sales floor
observing the work of sales personnel under the employee's supervision to determine the
effectiveness of their sales techniques, checks on the quality of customer service being given, or
observes customer preferences is performing work which is directly and closely related to managerial
and supervisory functions.
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{6) A business consultant may take extensive notes recording the flow of work and materials
through the office or plant of the client; after returning to the office of the employer, the consuitant may
personally use the computer to type a report and create a proposed table of organization. Standing
alone, or separated from the primary duty, such note-taking and typing would be routine in nature.
However, because this work is necessary for analyzing the data and making recommendations, the
work is directly and closely related to exempt work. While it is possible to assign note-taking and
typing to nonexempt employees, and in fact it is frequently the practice to do so, celegating such
routine tasks is not required as a condition of exemption.

{7) A credit manager who makes and administers the credit policy of the employer, establishes
credit limits for customers, authorizes the shipment of orders on credit, and makes decisions on
whether to exceed credit limits would be performing work exempt under §541.20J. Work that is directly
and closely related to these exempt duties may include checking the status of accounts to determine
whether the credit limit would be exceeded by the shipment of a new order, removing credit reports
from the files for analysis, and writing letters giving credit data and experience to cther employers or

credit agencies.

(8) A traffic manager in charge of planning a company's transportation, inclucing the most
economical and quickest routes for shipping merchandise to and from the plant, contracting for
common-carrier and other fransportation facilities, negotiating with carriers for adjustments for
damages to merchandise, and making the necessary rearrangements resulting from delays, damages
or irregularities in transit, is performing exempt work. If the employee also spends part of the day
taking telephone orders for local deliveries, such order-taking is a routine function and is not directly
and closely related to the exempt work.

(9) An example of work directly and closely related to exempt professional duties is a chemist
performing menial tasks such as cleaning a test tube in the middle of an original experiment, even
though such menial tasks can be assighed to laboratory assistants.

(10) A teacher performs work directly and closely related to exempt duties when, while taking
students on a field trip, the teacher drives a school van or monitors the students' behaviorin a

restaurant.
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§541.704 Use of manuals,

The use of manuals, guidelines or other established procedures containing or relating to highly
technical, scientific, legal, financial or other similarly complex matters that can be understood or
interpreted only by those with advanced or specialized knowledge or skills does not preciude
exemption under section 13(a)(1} of the Act or the regulations in this part. Such manuals and
procedures provide guidance in addressing difficult or novel circumstances and thus use of such
reference material would not affect an employee's exempt status, The section 13(a)(1) exemptions are
not available, however, for employees who simply apply well-established techniques or procedures
described in manuals or other sources within closely prescribed limits to determine the correct
response to an inquiry or set of circumstances.
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§541.705 Trainees.

The executive, administrative, professional, outside sales and computer employee exemptions do
not apply to employees training for employment in an executive, administrative, professional, outside
sales or computer employee capacity who are not actually performing the duties of an executive,
administrative, professional, outside sales or computer employee.
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§541.706 Emergencies.

(a) An exempt employee will not lose the exemption by performing work of a normally nonexempt
nature because of the existence of an emergency. Thus, when emergencies arise that threaten the
safety of employees, a cessation of operations or serious damage to the employer's property any
work performed in an effort to prevent such results is considered exempt work.

{b) An “emergency” does not include occurrences that are not beyond control or for which the
employer can reasonably provide in the normal course of business. Emergencies generally occur only
rarely, and are events that the employer cannot reasonably anticipate.

(¢} The following examples illustrate the distinction between emergency work considered exempt
work and routine work that is not exempt work:

(1) A mine superintendent who pitches in after an explosion and digs out workers who are trapped
in the mine is still a bona fide executive,

(2) Assisting nonexempt employees with their work during periods of heavy workload or to handle
rush orders is not exempt work.

(3) Replacing a nonexempt employee during the first day or partial day of an illness may be
considered exempt emergency work depending on factors such as the size of the establishment and
of the executive's department, the nature of the industry, the consequences that would flow from the
failure to replace the ailing employee immediately, and the feasibility of filling the employee's place
promptly.

(4) Regular repair and cleaning of equipment is not emergency work, even when necessary to
prevent fire or explosion; however, repairing equipment may be emergency work if the breakdown of
or damage to the equipment was caused by accident or carelessness that the employer could not
reasonably anticipate,
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§541.707 Occasional tasks.

Occasional, infrequently recurring tasks that cannot practicably be performed by nonexempt
employees, but are the means for an exempt employee to properly carry out exempt functions and
responsibilities, are considered exempt work. The following factors should be considered in
determining whether such work is exempt work: Whether the same work is performed by any of the
exempt employee's subordinates; practicability of delegating the work to a nonexempt employee;
whether the exempt employee performs the task frequently or occasionally; and existence of an
industry practice for the exempt employee to perform the task.

For questions or comments regarding e-CFR editorial content, features, or design, email ecfr@nara.gov.
For questions conceming e-CFR programming and delivery issues, email webteam@gpo.gov.




e¢CFR — Code of Federal Regulations Page 1 of 1

ELECTRONIC CODE OF FEDERAL REGULATIONS

e-CFR Data is current as of May 2, 2014

Title 29: Labor
PART 541—DEFINING AND DELIMITING THE EXEMPTIONS FOR EXECUTIVE,
ADMINISTRATIVE, PROFESSIONAL, COMPUTER AND QUTSIDE SALES EMFLOYEES

Subpart H—Definitions and Miscellaneous Provisicns

§541.708 Combination exemptions.

Employees who perform a combination of exempt duties as set forth in the regulations in this part
for executive, administrative, professional, outside sales and computer employees may qualify for
exemption, Thus, for example, an employee whose primary duty involves a combination of exempt
administrative and exempt executive work may qualify for exemption. In other words, work that is
exempt under one section of this part will not defeat the exemption under any other section.
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§541.709 Motion picture producing industry.

The requirement that the employee be paid “on a salary basis” does not apply to an employee in
the motion picture producing industry who is compensated at a base rate of at least $695 a week
(exclusive of board, lodging, or other facilities). Thus, an employee In this industry who is otherwise
exempt under subparts B, C or D of this part, and who is employed at a base rate of at least $695 a
week is exempt if paid a proportionate amount (based on a week of not more than 6 days) for any
week in which the employee does not work a full workweek for any reason. Moreover, an otherwise
exempt employee in this industry qualifies for exemption if the employee is employed at a daily rate
under the following circumstances:

(a) The employee is in a job category for which a weekly base rate is not provided and the daily
base rate would yield at least $695 if 6 days were worked; or

(b) The employee is in a job category having a weekly base rate of at least $695 and the daily
base rate is at least one-sixth of such weekly base rate.
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§541.710 Employees of public agencies.

(a) An employee of a public agency who otherwise meets the salary basis requirements of
§541.602 shall not be disqualified from exemption under §§541.100, 541.200, 541.300 or 541.400 on
the basis that such employee is paid according to a pay system established by statute, ordinance or
regulation, or by a policy or practice established pursuant to principles of public accountability, under
which the employee accrues personal leave and sick leave and which requires the public agency
employee's pay to be reduced or such employee to be placed on leave without pay for absences for
personal reasons or because of illness or injury of less than one work-day when accrued leave is not
used by an employee because:

(1) Permission for its use has niot been sought or has been sought and denied;
(2) Accrued leave has been exhausted; or
(3) The employee chooses to use leave without pay.

(b} Deductions from the pay of an employee of a public agency for absences due to a budget-
required furlough shall not disqualify the employee from being paid on a salary basis except in the
workweek in which the furlough occurs and for which the employee's pay is accordingly reduced.
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§552.3 Domestic service employment.
Link to an amendment published at 78 FR 680557, Oct. 1, 2013.

As used in section 13(a)(15) of the Act, the term domestic service employment refers to services
of a household nature performed by an employee in or about a private home (permanent or
temporary) of the person by whom he or she is employed. The term includes employees such as
cooks, waiters, butlers, valets, maids, housekeepers, governesses, nurses, janitors, laundresses,
caretakers, handymen, gardeners, footmen, grooms, and chauffeurs of automobiles for family use. 1t
also includes babysitters employed on other than a casual basis. This listing is illustrative and not

exhaustive.
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§552.6 Companionship services for the aged or infirm.
Link o an amendment published at 78 FR 60557, Oct. 1, 2013.

As used in section 13(a)(15) of the Act, the term companionship services shall mean those
services which provide fellowship, care, and protection for a person who, because of advanced age or
physical or mental infirmity, cannot care for his or her own needs. Such services may include
household work related to the care of the aged or infirm person such as meal preparation, bed making,
washing of clothes, and other similar services. They may also include the performance of general
household work: Provided, however, That such work is incidental, ie., does not exceed 20 percent of
the total weekly hours worked. The term “companicnship services® does not include services relating
to the care and protection of the aged or infirm which require and are performed by trained personne|,
such as a registered or practical nurse. While such trained personnel do not qualify as companions,
this fact does not remove them from the category of covered domestic service employees when
employed in or about a private household.
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§552.99 Basis for coverage of domestic service employees.

Congress in section 2(a) of the Act specifically found that the employment of persons in domestic
sefvice in households affects commerce. In the legislative history it was pointed out that employees in
domestic service employment handle goods such as soaps, mops, detergents, and vacuum cleaners
that have moved in or were produced for interstate commerce and also that they free members of the
household to themselves to engage in activities in interstate commerce (S. Rep. 93-690, pp. 21-22).
The Senate Committee on Labor and Public Welfare “took note of the expanded use of the interstate
commerce clause by the Supreme Court in numerous recent cases (particularly Katzenbach v.
McClung, 379 U.S. 294 (1964))," and concluded “that coverage of domestic employees is a vital step
in the direction of ensuring that all workers affecting interstate commerce are protected by the Fair
Labor Standards Act” (S. Rep. 93-690, pp. 21-22).
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§552.100 Application of minimum wage and overtime provisions.

(a)(1) Domestic service employees must receive for employment in any household a minimum
wage of not less than that required by section 6(a) of the Fair Labor Standards Act.

(2) In addition, domestic service employees who work more than 40 hours in any one workweek
for the same employer must be paid overtime compensation at a rate not less than one and one-half
times the employee's regular rate of pay for such excess hours, unless the employee is one who
resides in the employer's household. In the case of employees who reside In the household where
they are employed, section 13(b}(21) of the Act provides an overtime, but not a minimum wage,
exemption. See §552.102,

{b) In meeting the wage responsibilities imposed by the Act, employers may take appropriate
credit for the reasonable cost or fair value, as determined by the Administrator, of food, lodging and
other facilities customarily fumished to the employee by the employer such as drugs, cosmetics,
drycleaning, etc. See S. Rep. 93-690, p. 19, and section 3(m) of the Act. Credit may be taken for the
reasonable cost or fair value of these facilities only when the employee's acceptance of them is
voluntary and uncoerced. See regulations, part 531. Where uniforms are required by the employer, the
cost of the uniforms and their care may not be included in such credit.

(c) For enforcement purposes, the Administrator will accept a credit taken by the employer of up
to 37.5 percent of the statutory minimum hourly wage for a breakfast (if furnished), up to 50 percent of
the statutory minimum hourly wage for a lunch (if furnished), and up to 62.5 percent of the statutory
minimum hourly wage for a dinner (if furnished), which meal credits when combined do not in total
exceed 150 percent of the statutory minimum hourly wage for any day. Nothing herein shall prevent
employers from crediting themselves with the actual cost or fair value of fumnishing meals, whicheveris
less, as determined in accordance with part 531 of this chapter, if such cost or fair value is different
from the meal credits specified above: Provided, however, that employers keep, maintain and

__preserve (for a period of 3 years) the records on which they rely to justify such different cost figures.

{d) In the case of lodging furnished to live-in domestic service employees, the Administrator will
accept a credit taken by the employer of up to seven and one-half times the statutory minimum hourly
wage for each week lodging is furnished. Nothing herein shall prevent employers from crediting
themselves with the actual cost or fair value of fumishing lodging, whichever is less, as determined in
accordance with part 531 of this chapter, if such cost or fair value is different from the amount
specified above, provided, however, that employers keep, maintain, and preserve (for a period of 3
years) the records on which they rely to justify such different cost figures. In determining reasonable
cost or fair value, the regulations and rulings in 29 CFR part 531 are applicable.

(Sec. 29(b), 88 Stat. 76; (29 U.S.C. 206(f)); Secretary's Order No. 16-75, dated Nov. 25, 1975 (40 FR 55913),
and Employment Standards Order No. 76-2, dated Feb. 23, 1976 (41 FR 901 8))
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§552.101 Domestic service employment.
| Link to an amendment published at 78 FR 80557, Oct. 1, 2013.

(a) The definition of domestic service employment contained in §552.3 is derived from the
regulations issued under the Social Security Act (20 CFR 404.1057) and from “the generally accepted
meaning" of the term. Accordingly, the term includes persons who are frequently referred to as “private
household workers.” See S. Rep. 93-690, p. 20. The domestic service must be performed in or about
the private home of the employer whether that home is a fixed place of abode or a temporary dwelling
as in the case of an individual or family traveling on vacation. A separate and distinct dwelling
maintained by an individual or a family in an apartment house, condominium or hotel may constitute a
private home.

(b) Employees employed in dwelling places which are primarily rooming or boarding houses are
not considered domestic service employees. The places where they work are not private homes but
commercial or business establishments. Likewise, employees employed in connection with a business
or professional service which is conducted in a home (such as a real estate, doctor's, dentist's or
lawyer’s office) are not domestic service employees.

{c) In determining the total hours worked, the employer must include all time the employee is
required to be on the premises or on duty and all time the employee is suffered or permitted to work.
Special rules for live-in domestic service employees are set forth in §552.102.

[40 FR 7405, Feb. 20, 1975, as amended at 60 FR 46768, Sept. 8, 1995]
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§552.102 Live-in domestic service employees.
Link to an amendment published at 78 FR 60557, Oct. 1, 2013.

(a) Domestic service employees who reside in the household where they are employed are
entitied to the same minimum wage as domestic service employees who work by the day. However,
section 13(b)(21) provides an exemption from the Act's overtime requirements for domestic service
employees who reside in the household where employed. But this exemption does not excuse the
employer from paying the live-in worker at the applicable minimum wage rate for all hours worked. In
determining the number of hours worked by a live-in worker, the employee and the employer may
exclude, by agreement between themselves, the amount of sleeping time, meal time and other periods
of complete freedom from all duties when the employee may either leave the premises or stay on the
‘premises for purely personal pursuits. For periods of free time (other than those relating to meals and
sleeping) to be excluded from hours worked, the periods must be of sufficient duration to enable the
employee to make effective use of the time. If the sleeping time, meal periods or other periods of free
time are interrupted by a cail to duty, the interruption must be counted as hours worked, See
regulations part 785, §785.23.

(b) Where there is a reasonable agreement, as indicated in (a) above, it may be used to establish
the employee's hours of work in lieu of maintaining precise records of the hours actually worked. The
employer shall keep a copy of the agreement and indicate that the employee's work time generally
coincides with the agreement. If it is found by the parties that there is a significant deviation from the
initial agreement, a separate record should be kept for that period or a new agreement should be
reached that reflects the actual facts.
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§552.103 Babysitting services in general.

The term “babysitting services” is defined in §552.4. Babysitting is a form of domestic service, and
babysitters other than those working on a casual basis are entitled to the same benefits under the Act

as other domestic service employees.
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§552.104 Babysitting services performed on a casual basis.

(a) Employees performing babysitting services on a casual basis, as defined in §552.5 are
excluded from the minimum wage and overtime provisions of the Act. The rationale for this exclusion is
that such persons are usually not dependent upon the income from rendering such services for their
livelihood. Such services are often provided by (1) Teenagers during non-scheol hours or for a short
period after completing high school but prior to entering other employment as a vocation, or {2) older
persons whose main source of livelihood is from other means.

(b) Employment in babysitting services would usually be on a “casual basis,” whether performed
for one or more employees, if such employment by all such employers does not exceed 20 hours per
week in the aggregate. Employment in excess of these hours may still be on a “casual basis” if the
excessive hours of employment are without regularity or are for irregular or intermittent periods.
Employment in babysitting services shall also be deemed to be on a “casual basis” (regardless of the
number of weekly hours worked by the babysitter) in the case of individuals whose vocations are not
domestic service who accompany families for a vacation period to take care of the children if the
duration of such employment does not exceed 6 weeks.

(c) If the individual performing babysitting services on a “casual basis” devotes more than 20
percent of his or her time to household work during a babysitting assignment, the exemption for
“babysitting services on a casual basis” does not apply during that assignment and the individual must
be paid in accordance with the Act's minimum wage and overtime requirements. This does not affect
the application of the exemption for previous or subsequent babysitting assignments where the 20
percent tolerance is not exceeded. )

(d} Individuals who engage in babysitting as a full-time occupation are not employed on a “casual
basis.”

[40 FR 7405, Feb. 20, 1975, as amended at 60 FR 46768, Sept. 8, 1985]
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§552.105 Individuals performing babysitting services in their own homes.

(a) It is clear from the legislative history that the Act's new coverage of domestic service
employees is limited to those persons who perform such services in or about the private household of
the employer. Accordingly, if such services are performed away from the employer’s permanent, or
temporary household there is no coverage under sections 6(f) and 7(l) of the Act. A typical example
would be an individual who cares for the children of others in her own home. This type of operation,
however, could, depending on the particular facts, qualify as a preschool or day care center and thus
be covered under section 3(s){1)(B) of the Act in which case the person providing the service would be
required to comply with the applicable provisions of the Act.

{b) An individual in a local neighborhood who takes four or five children into his or her home,
which is operated as a day care home, and who does not have more than one employee or whose
only employees are members of that individual's immediate family is not covered by the Fair Labor
Standards Act.

[40 FR 7405, Feb. 20, 1975, as amended at 60 FR 46768, Sept. 8, 1895]
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§552.106 Companionship services for the aged or infirm.
Link to an amendment published at 78 FR 60557, Oct. 1, 2013.

The term "companionship services for the aged or Infirm® is defined in §552.6. Persons who
provide care and protection for babies and young children, who are not physically or mentally infirm,
are considered babysitters, not companions. The companion must perform the services with respect to
the aged or infirm persons and not generally to other persons. The “casual” limitation does not apply to
companion services.
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§552.107 Yard maintenance workers.

Persons who mow lawns and perform other yard work in a neighborhood community generally
provide their own equipment, set their own work schedule and occasionally hire other individuals.
Such persons will be recognized as independent contractors who are not covered by the Actas
domestic service employees. On the other hand, gardeners and yardmen employed primarily by cne
household are not usually independent contractors.
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§552.108 Child labor provisions.

Congress made no change in section 12 as regards domestic service employees. Accordingly,
the child labor provisions of the Act do not apply unless the underaged minor (a) is individually
engaged in commerce or in the production of goods for commerce, or (b) is employed by an enterprise
meeting the coverage tests of sections 3(r) and 3(s}(1) of the Act, or (c) is employed in or about a
home where work in the production of goods for commerce is performed.
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§552.109 Third party employment.
Link to an amendment published at 78 FR 60557, Oct. 1, 2013.

(a) Employees who are engaged in providing companionship services, as defined in §552.6, and
who are employed by an employer or agency other than the family or househol!d using their services,
are exempt from the Act's minimum wage and overtime pay requirements by virtue of section 13(a)
{15). Assigning such an employee to more than one household or family in the same workweek would
not defeat the exemption for that workweek, provided that the services rendered during each
assignment come within the definition of companionship services.

(b) Employees who are engaged in providing babysitting services and who are employed by an
employer or agency other than the family or household using their services are not employed on a
“casual basis” for purposes of the section 13{a){15) exemptlon Such employees are engaged in this
occupation as a vocation.

{c) Live-in domestic service employees who are employed by an employer or agency cther than
the family or household using their services are exempt from the Act's overtime requirements by virtue
of section 13(b)(21). This exemption, however, will not apply where the employee works only
temporarily for any one family or household, since that employee would not be “residing” on the
premises of such family or household.

r
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§552.110 Recordkeeping requirements.
Link to an amendment published at 78 FR 60557, Oct. 1, 2013.

(a) The general recordkeeping regulations are found in part 516 of this chapter and they require
that every employer having covered domestic service employees shall keep records which show for
each such employee: (1) Name in full, (2) social security number, (3) address in full, including zip
code, (4) total hours worked each week by the employee for the employer, (5) total cash wages paid
each week to the employee by the employer, (6) weekly sums claimed by the employer for board,
lodging or other facilities, and (7) extra pay for weekly hours worked in excess of 40 by the employee
for the employer. No particular form of records is required, so long as the above information is
recorded and the record is maintained and preserved for a period of 3 years.

(b) In the case of an employee who resides on the premises, records of the actual hours worked
are not required. Instead, the employer may maintain a copy of the agreement referred to in §552.102.
The more limited recordkeeping requirement provided by this subsection does not apply to third party
employers. No records are required for casual babysitters.

(c) Where a domestic service employee works on a fixed schedule, the employer may use a
schedule of daily and weekly hours that the employee normally works and either the employer or the
employee may: (1) Indicate by check marks, statement or other method that such hours were actually
worked, and (2) when more or less than the scheduled hours are worked, show the exact number of
hours worked.

(d) The employer may require the domestic service employee to record the hours worked and
submit such record to the employer.

—
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Subpart A—General

§553.1 Definitions.

(a) Act or FLSA means the Fair Labor Standards Act of 1938, as amended (52 Stat. 1060, as
amended; 29 U.S.C. 201-219).

(b) 1985 Amendments means the Fair Labor Standards Amendments of 1985 (Pub. L. 99-150).

(c) Public agency means a State, a political subdivision of a State or an interstate governmental
agency.

(d) State means a State of the United States, the District of Columbia, Puerts Rico, the Virgin
Islands, or any other Territory or possession of the United States (29 U.S.C. 203(c) and 213(f)).
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§553.11 Exclusion for elected officials and their appointees.

(a) Section 3(e)(2)(C) provides an exclusion from the Act's coverage for officials elected by the
voters of their jurisdictions. Also excluded under this provision are personal staff members and officials
in policymaking positions who are selected or appointed by the elected public officials and certain
advisers to such officials.

(b) The statutory term “member of personal staff” generally includes only persons who are under
the direct supervision of the selecting elected official and have regular contact with such official. The
term typically does not include individuals who are directly supervised by someone other than the
elected official even though they may have been selected by the official. For example, the term might
include the elected official's personal secretary, but would not include the secretary to an assistant.

(c) In order to qualify as personal staff members or officials in policymaking positions, the
individuals in question must not be subject to the civil service laws of their employing agencies. The
term “civil service laws” refers to a personnel system established by law which is designed to protect
employees from arbitrary action, personal favoritism, and political coercion, and which uses a
competitive or merit examination process for selection and placement. Continued tenure of
employment of employees under civil service, except for cause, is provided. [n addition, such personal
staff members must be appointed by, and serve solely at the pleasure or discretion of, the elected
official,

(d) The exclusion for “immediate adviser” to elected officials is limited to staff who serve as
advisers on constitutional or legal matters, and who are not subject to the civil service rules of their
employing agency.
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§553.12 Exclusion for employees of legislative branches.

(a) Section 3(e)(2)(C) of the Act provides an exclusion from the definition of the term “employee”
for individuals who are not subject to the civil service laws of their employing agencies and are
employed by legislative branches or bodies of States, their political subdivisions or interstate
govemmental agencies.

{b) Employees of State or local legislative libraries do not come within this statutory exclusion.
Also, employees of school boards, other than elected officials and their appointees (as discussed in
§553.11), do not come within this exclusion.
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§553.21 Statutory provisions.

Section 7(o) provides as follows:

(0)(1) Employees of a public agency which is a State, a political subdivision of a State, or an interstate
governmental agency may receive, in accordance with this subsection and in lieu of overtime compensation,
compensatory time off at a rate not less than one and one-half hours for each hour of employment for which
overtime compensation is required by this section,

(2} A public agency may provide compensatory time under paragraph (1) only—
(A) Pursuant to—

{i) Applicable provisions of a collective bargaining agreement, memorandum of understanding, or any other
agreement between the public agency and representatives of such employees; or

(i) In the case of employees not covered by subclause (i}, an agreement or understanding arrived at
between the employer and employee before the performance of the work; and

(B) If the employee has not accrued compensatory time in excess of the limit applicable to the employee
prescribed by paragraph (3).

In the case of employees described in clause (A)(ii) hired prior to April 15, 1986, the regular practice in effect
on April 15, 1986, with respect to compensatory time off for such employees in lieu of the receipt of overtime
compensation, shall constitute an agreement or understanding under such clause (A)(ii). Except as provided in
the previous sentence, the provision of compensatory time off to such employees for hours worked after April 14,
1986, shall be in accordance with this subsection.

(3)(A) if the work of an employee for which compensatory time may be provided included work in a public
safety activity, an emergency response activity, or a seasonal activity, the employee engaged in such work may
accrue not more than 480 hours of compensatory time for hours worked after April 15, 1986. If such work was
any other work, the employee engaged in such work may accrue not more than 240 hours of compensatory time
for hours worked after April 15, 1986. Any such employee who, after April 15, 1986, has accrued 480 or 240
hours, as the case may be, of compensatory time off shall, for additional overtime hours of work, be paid
overtime compensation. ‘ : :

(B) If compensation is paid to an employee for accrued compensatory time off, such compensation shall be
paid at the regular rate earned by the employee at the time the employee receives such payment.

(4) An employee who has accrued compensatory time off authorized to be provided under paragraph (1)
shall, upon termination of employment, be paid for the unused compensatory time at a rate of compensation not
less than—

(A) The average regular rate received by such employee during the [ast 3 years of the employee's
employment, or

(B) The final regular rate received by such employee, whichever is higher.
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(5) An employee of a public agency which is a State, political subdivision of a State, or an interstate
govemnmental agency— )

{A) Who has accrued compensatory time off authorized to be provided under paragrzph (1), and

(B) Who has requested the use of such compensatory time, shall be permitted by the employee's employer

to use such time within a reasonable period after making the request if the use of the corpensatory time does
neot unduly disrupt the operations of the public agency.

(6) For purposes of this subsection—

(A} The term overtime compensation means the compensation required by subsectian (a), and

(B) The terms compensatlory time and compensatory time off means hours during which an employee is not
working, which are not counted as hours worked during the applicable workweek or other work period for
purposes of overtime compensation, and for which the employee is compensated at the employee's regular rate.

[52 FR 2032, Jan. 16, 1987, 52 FR 2648, Jan. 23, 1987]
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§553.22 “FLSA compensatory time” and “FLSA compensatory time off".

(a) Compensatory time and compensatory time off are interchangeable terms under the FLSA.
Compensatory time off is paid time off the job which is eamned and accrued by an employee in lieu of
immediate cash payment for employment in excess of the statutory hours for which overtime
compensation is required by section 7 of the FLSA.

(b) The Act requires that compensatory time under section 7(0) be earned at a rate not less than
one and one-half hours for each hour of employment for which overtime compensation is required by
section 7 of the FLSA. Thus, the 480-hour limit on accrued compensatory time represents not more
than 320 hours of actual overtime worked, and the 240-hour limit represents not more than 160 hours
of actual overtime worked.

(c) The 480- and 240-hour limits on accrued compensatory time only apply to overtime hours
worked after April 15, 1986. Compensatory time which an employee has accrued prior to April 15,
1986, is not subject to the overtime requirements of the FLSA and need not be aggregated with
compensatory time accrued after that date,
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§553.23 Agreement or understanding prior to performance of work.

(a) General. (1) As a condition for use of compensatory time in lieu of overtime payment in cash,
section 7(0)(2)(A) of the Act requires an agreement or understanding reached prior to the performance
of work. This can be accomplished pursuant to a collective bargaining agreement, a memorandum of
understanding or any other agreement between the public agency and representatives of the
employees. If the employees do not have a representative, compensatory time may be used in lieu of
cash overtime compensation only if such an agreement or understanding has been arrived at between
the public agency and the individual employee before the performance of work. No agreement or
understanding is required with respect to employees hired prior to April 15, 1986, who do not have a
representative, if the employer had a regular practice in effect on April 15, 19886, of granting

compensatory time off in lieu of overtime pay.

(2) Agreements or understandings may provide that compensatory time off in lieu of overtime
payment in cash may be restricted to certain hours of work only. In addition, agreements or
understandings may provide for any combination of compensatory time off and overtime payment in
cash (e.g., one hour compensatory time credit plus one-half the employee's regular hourly rate of pay
in cash for each hour of overtime worked) so long as the premium pay principle of at least “fime and
one-half” is maintained. The agreement or understanding may include other provisions governing the
preservation, use, or cashing out of compensatory time so long as these provisions are consistent with
section 7(0) of the Act. To the extent that any provision of an agreement or understanding is in
violation of section 7(0) of the Act, the provision is superseded by the requirements of section 7(0).

(b) Agreement or understanding between the public agency and a representative of the
employees. (1) Where employees have a representative, the agreement or understanding concerning
the use of compensatory time must be between the representative and the public agency either
through a collective bargaining agreement or through a memorandum of understanding or other type
of oral or written agreement. In the absence of a collective bargaining agreement applicable to the
employees, the representative need not be a formal or recognized bargaining agent as long as the
representative is designated by the employees. Any agreement must be consistent with the provisions
of section 7(0) of the Act.

(2) Section 2(b) of the 1985 Amendments provides that a collective bargaining agreement in effect
on April 15, 1986, which permits compensatory time off in lieu of overtime compensation, will remain in
effect until the expiration date of the collective bargaining agreement unless otherwise modified.
However, the terms and conditions of such agreement under which compensatory time off is provided
after April 14, 1986, must not violate the requirements of section 7(o) of the Act and these regulations.

(c) Agreement or understanding befween the public agency and individual employees. (1) Where
employees of a public agency do not have a recognized or otherwise designated representative, the
agreement or understanding concerning compensatory time off must be between the public agency
and the individual employee and must be reached prior to the performance of work. This agreement or
understanding with individual employees need not be in writing, but a record of its existence must be
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kept. (See §553.50.) An employer need not adopt the same agreement or understanding with different
employees and need not provide compensatory time to all employees. The agre=ment or
understanding to provide compensatory time off in licu of cash overtime compensation may take the
form of an express condition of employment, provided (i) the employee knowingly and voluntarily
agrees to it as a condition of employment and (i} the employee is informed that the compensatory time
received may be preserved, used or cashed out consistent with the provisions of section 7(0) of the
Act. An agreement or understanding may be evidenced by a notice to the employee that
compensatory time off will be given in lieu of overtime pay. In such a case, an agreement or
understanding would be presumed to exist for purposes of section 7(o) with resnect to any employee
who fails to express to the employer an unwillingness to accept compensatory tme off in lieu of
overtime pay. However, the employee's decision to accept compensatory time off in lieu of cash
overtime payments must be made freely and without coercion or pressure.

(2) Section 2(a) of the 1985 Amendments provides that in the case of employees who have no
representative and were employed prior to April 15, 1986, a public agency that has had a regular
practice of awarding compensatory time off in lieu of overtime pay is deemed to have reached an
agreement or understanding with these employees as of April 15, 1986. A public agency need not
secure an agreement or understanding with each employee employed prior to that date. If, however,
such a regular practice does not conform to the provisions of section 7(o) of the Act, it must be
modified to do so with regard to practices after April 14, 1986. With respect to employees hired after
April 14, 1986, the public employer who elects to use compensatory time must follow the guidelines on
agreements discussed in paragraph (¢)(1) of this section.

[52 FR 2032, Jan. 16, 1987; 52 FR 2648, Jan. 23, 1987]
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§553.24 “Public safety”, “emergency response”, and “seasonal” activities.

(a) Section 7(0)(3)(A) of the FLSA provides that an employee of a public agency which is a State,
a political subdivision of a State, or an interstate governmental agency, may accumulate not more than
480 hours of compensatory time for FLSA overtime hours which are worked after April 15, 1988, if the
employee is engaged in “public safety”, “emergency response”, or “seasonal” activity. Employees
whose work includes “seasonal”, “emergency response”, or “public safety” activities, as well as other
work, will not be subject to both limits of accrual for compensatory time. If the employee's work
regularly involves the activities included in the 480-hour limit, the employee will be covered by that
limit. A public agency cannot utilize the higher cap by simple classification or designation of an
employee. The work performed is controlling. Assignment of occasional duties within the scope of the
higher cap will not entitle the employer to use the higher cap. Employees whose work does not
regularly involve “seasonal’, “emergency response”, or “public safety” activities are subject to a 240-
hour compensatory time accrual limit for FLSA overtime hours which are worked after April 15, 1986.

(b) Employees engaged in “public safety”, “emergency response”, or “seasonal” activities, who
transfer to positions subject to the 240-hour limit, may carry over to the new position any accrued
compensatory time. The employer will not be required to cash out the accrued compensatory time
which is in excess of the lower limit. However, the employee must be compensated in cash wages for
any subsequent overtime hours worked until the number of accrued hours of compensatory time falls
below the 240-hour limit.

(c) “Public safety activities™: The term “public safety activities” as used in section 7(0)(3)(A) of the
Act includes law enforcement, fire fighting or related activities as described in §§553.210 (a) and (b)
and 553.211 (a)-(c), and (f). An employee whose work regularly involves such activities will qualify for
the 480-hour accrual limit. However, the 480-hour accrual limit will not apply to office personnel or
other civilian employees who may perform public safety activities only in emergency situations, even if
they spend substantially all of their time in a particular week in such activities. For example, a
maintenance worker employed by a public agency whe is called upon to perform fire fighting activities
during an emergency would remain subject to the 240-hour limit, even if such employee spent an
entire week or several weeks in a year performing public safety activities. Certain employees who
work in “public safety” activities for purposes of section 7(0)(3)(A) may qualify for the partial overtime
exemption in section 7(k) of the Act. (See §553.201)

(d) “Emergency response activity”: The term “emergency response activity” as used in section 7
(0}(3)(A) of the Act includes dispatching of emergency vehicles and personnel, rescue work and
ambulance services. As is the case with “public safety” and “seasonal” activities, an employee must
regularly engage in “emergency response” activities to be covered under the 480-hour limit. A city
office worker who may be called upon to perform rescue work in the event of a flood or snowstorm
would not be covered under the higher limit, since such emergency response activities are not a
regular part of the employee's job. Certain employees who work in “emergency response” activities for
purposes of section 7(0)(3)(A) may qualify for the partial overtime exemption in s2ction 7(k) of the Act.
(See §553.215.)
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(e)(1) "Seasonal activity™: The term “seasonal activity” includes work during periods of significantly
increased demand, which are of a regular and recurring nature. In determining whether employees are
considered engaged in a seasonal activity, the first consideration is whether the activity in which they
are engaged is a regular and recurring aspect of the employee's work. The second consideration is
whether the projected overtime hours during the period of significantly increased demand are likely to
result in the accumulation during such period of more than 240 compensatory tire hours (the number
available under the lower cap), Such projections will normally be based on the employer's past
experience with similar employment situations.

(2) Seasonal activity is not limited strictly to those operations that are very susceptible to changes
in the weather. As an example, employees processing tax returns over an extended period of
significantly increased demand whose overtime hours could be expected to result in the accumulation
during such period of more than 240 compensatory time hours will typically qual.fy as engaged in a
seasonal activity.

(3) While parks and recreation activity is primarily seasonal because peak demand is generally
experienced in fair weather, mere periods of short but intense activity do not make an employee's job
seasonal. For example, clerical employees working increased hours for several weeks on a special
project or assigned to an afternoon of shoveling snow off the courthouse steps would not be
considered engaged in seasonal activities, since the increased activity would not result in the
accumulation during such period of more than 240 compensatory time hours. Further, persons
employed in municipal auditoriums, theaters, and sports facilities that are open for specific, limited
seasons would be considered engaged in seasonal activities, while those employed in facilities that
operate year round generally would not.

(4) Road crews, while not necessarily seasonal workers, may have significant periods of peak
demand, for instance during the snow plowing season or road construction season. The snow plow
operator/road crew employee may be able to accrue compensatory time to the higher cap, while other
employees of the same department who do not have lengthy periods of peak seasonal demand would
remain under the lower cap.

[52 FR 2032, Jan. 16, 1987; 52 FR 2648, Jan. 23, 1987]
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§553.25 Conditions for use of compensatory time {*reasonable period”, “unduly disrupt”).

(a) Section 7(0)(5) of the FLSA provides that any employee of a public agency who has accrued
compensatory time and requested use of this compensatory time, shall be permitted to use such fime
off within a “reasonable period” after making the request, if such use does not “unduly disrupt® the
operations of the agency. This provision, however, does not apply to “other compensatory time” (as
defined below in §553.28), including compensatory time accrued for overtime worked prior to April 15,
16886.

(b) Compensatory time cannot be used as a means to avoid statutory overtime compensation. An
employee has the right to use compensatory time earned and must not be coerced to accept more
compensatory time than an employer can realistically and in good faith expect to be able to grant
within a reasonable period of his or her making a request for use of such time.

(c) Reasonable period. (1) Whether a request to use compensatory time has been granted within
a “reasonable period” will be determined by considering the customary work practices within the
agency based on the facts and circumstances in each case. Such practices include, but are not limited
to (a) the normal schedule of work, (b) anticipated peak workloads based on past experience, (c)
emergency requirements for staff and services, and (d) the availability of qualified substitute staff.

{2) The use of compensatory time in licu of cash payment for overtime must be pursuant to some
form of agreement or understanding between the employer and the employee {or the representative of
the employee) reached prior to the performance of the work. (See §553.23.) To the extent that the
(conditions under which an employee can take compensatory time off are contained in an agreement
or understanding as defined in §553.23, the terms of such agreement or understanding will govern the
meaning of “reasonable period”.

(d) Unduly disrupt. When an employer receives a request for compensatory time off, it shall be
honored unless to do so would be “unduly disruptive” to the agency's operations. Mere inconvenience
to the employer is an insufficient basis for denial of a request for compensatory time off, (See H. Rep.
99-331, p. 23.) For an agency to tum down a request from an employee for compensatory time off
requires that it should reasonably and in good faith anticipate that it would impose an unreasonable
burden on the agency's ability to provide services of acceptable quality and quantity for the public
during the time requested without the use of the employee's services.

[52 FR 2032, Jan. 16, 1987; 52 FR 2648, Jan. 23, 1987]
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§553.26 Cash overtime payments.

(a) Overtime compensation due under section 7 may be paid in cash at the employer's option, in
lieu of providing compensatory fime off under section 7(0) of the Act in any workweek or work period.
The FLSA does not prohibit an employer from freely substituting cash, in whole or part, for
compensatory time off; and overtime payment in cash would not affect subsequent granting of
compensatory time off in future workweeks or work periods. (See §553.23(a)(2).)

(b) The principles for computing cash overtime pay are contained in 29 CFR part 778. Cash
overtime compensation must be paid at a rate not less than one and one-half times the regular rate at
which the employee is actually paid. (See 29 CFR 778.107.)

(c) In a workweek or work period during which an employee works hours which are overtime
hours under FLSA and for which cash overtime payment will be made, and the employee also takes
compensatory time off, the payment for such time off may be excluded from the regular rate of pay
under section 7(e)(2) of the Act. Section 7{e)(2) provides that the regular rate shall not be deemed to

include

. . . payments made for occasional periods when no work is performed due to vacation, holiday, . . . or
other similar cause,

As explained in 29 CFR 778.218(d), the term “other similar cause” refers to payments made for
periods of absence due to factors like holidays, vacations, illness, and so forth. Payments made to an
employee for periods of absence due to the use of accrued compensatory time are considered to be
the type of payments in this “other similar cause” category. '
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§553.27 Payments for unused compensatory time.

(a) Payments for accrued compensatory time earned after April 14, 1986, may be made at any
time and shall be paid at the regular rate earned by the employee at the time the employee receives
such payment.

(b) Upon termination of employment, an employee shall be paid for unused compensatory time
eamed after April 14, 1986, at a rate of compensation not less than—

(1) The average regular rate received by such employee during the last 3 years of the employee's
employment, or

(2) The final regular rate received by such employee, whichever is higher.

(c) The phrase /ast 3 years of employment means the 3-year period immediately prior to
termination. Where an employee's last 3 years of employment are not continuous because of a break
in service, the period of employment after the break in service will be treated as new employment.
However, such a break in service must have been intended to be permanent and any accrued
compensatory time earned after April 14, 1986, must have been cashed out at the time of initial
separation, Where the final period of employment is less than 3 years, the average rate still must be
calculated based on the rate{s) in effect during such period.

(d) The term “regular rate” is defined in 29 CFR 778.108. As indicated in §778.109, the regular
rate is an hourly rate, although the FLSA does not require employers to compensate employees on an
hourly basis.

[52 FR 2032, Jan. 16, 1987, 52 FR 2648, Jan. 23, 1987]
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§553.28 Other compensatory time.

: (a) Compensatory fime which is earned and accrued by an employee for emgployment in excess of
a nonstatutory (that is, non-FLSA) requirement is considered “other” compensatory time. The term
“other” compensatory time off means hours during which an employee is not working and which are
not counted as hours worked during the period when used. For example, a collective bargaining
agreement may provide that compensatory time be granted to employees for hours worked in excess
of 8 in a day, or for working on a scheduled day off in a nonovertime workweek, The FLSA does not
require compensatory time to be granted in such situations.

(b} Compensatory time which is earned and accrued by an employee working hours which are
“overtime” hours under State or local law, ordinance, or other provisions, but which are not overtime
hours under section 7 of the FLSA is also considered “other” compensatory time. For example, a local
law or ordinance may provide that compensatory time be granted to employees for hours worked in
excess of 35 in a workweek. Under section 7(a) of the FLSA, only hours worked in excess of 40 in a
workweek are overtime hours which must be compensated at one and one-half times the regular rate

of pay.

(c) Similarly, compensatory time earned or accrued by an employee for employment in excess of
a standard established by the personnel policy or practice of an employer, or by custom, which does
not result from the FLSA provision, is another example of “other” compensatory time.

(d) The FLSA does not require that the rate at which “other” compensatory time is earned has to
be at a rate of one and one-half hours for each hour of employment. The rate at which “other”
compensatory time is earned may be some lesser or greater multiple of the rate or the straight-time
rate itself.

(e) The requirements of section 7(o) of the FLSA, including the limitations on accrued
compensatory time, do not apply to “other” compensatory time as described above.
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§553.30 Occasional or sporadic employment.section 7(p)(2).

(a) Section 7(p)(2) of the FLSA provides that where State or local government employees, solely
at their option, work occasionally or sporadically on a part-time basis for the same public agency in a
different capacity from their regular employment, the hours worked in the different jobs shall not be
combined for the purpose of determining overtime liability under the Act.

(b} Occasional or sporadic. (1) The term occasional or sporadic means infrequent, irregutar, or
occurring in scattered instances. There may be an occasional need for additiona! resources in the
delivery of certain types of public services which is at times best met by the part-time employment of
an individual who is already a public employee. Where employees freely and solely at their own option
enter into such activity, the total hours worked will not be combined for purposes of determining any
overtime compensation due on the regular, primary job. However, in order to prevent overtime abuse,
such hours worked are to be excluded from computing overtime compensation due only where the
occasional or sporadic assignments are not within the same general occupational category as the
employee's regular work.

(2) In order for an employee's occasional or sporadic work on a part-time basis to qualify for
exemption under section 7(p)(2), the employee's decision to work in a different capacity must be made
freely and without coercion, implicit or explicit, by the employer. An employer may suggest that an
employee undertake another kind of work for the same unit of government when the need for
assistance arises, but the employee must be free to refuse to perform such work without sanction and
without being required to explain or justify the decision.

(3) Typically, public recreation and park facilities, and stadiums or auditoriums utilize employees in
occasional or sporadic work. Some of these employment activities are the taking of tickets, providing
security for special events (e.g., concerts, sports events, and lectures), officiating at youth or other
recreation and sports events, or engaging in food or beverage sales at special events, such as a
county fair. Employment in such activity may be considered occasional or sporadic for reqular
employees of State or local government agencies even where the need can be anticipated because it
recurs seasonally (e.g., a holiday concert at a city college, a program of scheduled sports events, or
assistance by a city payroll clerk in processing returns at tax filing time). An activity does not fail to be
occasional merely because it is recurring. In contrast, for example, if a parks department clerk, in
addition to his or her regular job, also regularly works additional hours on a part-time basis (e.g., every
week or every other week) at a public park food and beverage sales center operated by that agency,
the additional work does not constitute intermittent and irregular employment and, therefore, the hours
worked would be combined in computing any overtime compensation due.

(c) Different capacity. (1) In order for employment in these occasional or sporadic activities not to
be considered subject to the overtime requirements of section 7 of the FLSA, the reqular govemment
employment of the individual performing them must also be in a different capacity, i.e., it must not fall
within the same general occupational category.




e¢CFR — Code of Federal Regulations Page 2 of 2

(2) In general, the Administrator will consider the duties and other factors contained in the
definitions of the 3-digit categories of occupations in the Dictionary of Occupaticnal Titles (except in
the case of public safety employees as discussed below in section (3)), as well as all the facts and
circumstances in a particular case, in determining whether employment in a second capacity is
substantially different from the regular employment.

(3) For example, if a public park employee primarily engaged in playground maintenance also
from time to time cleans an evening recreation center operated by the same agency, the additional
work would be considered hours worked for the same employer and subject to tha Act's overtime
requirements because it is not in a different capacity. This would be the case even though the work
was occasional or sporadic, and, was not regularly scheduled. Public safety emp'oyees taking on any
kind of security or safety function within the same local government are never considered to be
employed in a different capacity.

{(4) However, if a bookkeeper for a municipal park agency or a city mail clerk occasionally referees
for an adult evening basketball league sponsored by the city, the hours worked as a referee would be
considered to be in a different general occupational category than the primary employment and would
not be counted as hours worked for overtime purposes on the regular job. A person regularly
employed as a bus driver may assist in crowd control, for example, at an event such as a winter
festival, and in doing so, would be deemed to be serving in a different capacity.

(5) In addition, any activity traditionally associated with teaching (e.g., coaching, career
counseling, etc.) will not be considered as employment in a different capacity. However, where
personnel other than teachers engage in such teaching-related activities, the work will be viewed as
employment in a different capacity, provided that these activities are performed on an occasional or
sporadic basis and all other requirements for this provision are met. For example, a school secretary
could substitute as a coach for a basketball team or a maintenance engineer could provide instruction
on auto repair on an occasional or sporadic basis.

For questions or comments regarding e-CFR editorial content, features, or design, email ecfr@nara.gov.
For questions concerning e-CFR programming and delivery issues, email webteam@gpo.gov.




e¢CFR — Code of Federal Regulations Page 1 of |

ELECTRONIC CODE OF FEDERAL REGULATIONS

e-CFR Data is current as of May 2, 2014

Title 29: Labor
PART 553—APPLICATION OF THE FAIR LABOR STANDARDS ACT TO EMPLOYEES OF STATE

AND LOCAL GOVERNMENTS
Subpart A—General

§553.31 Substitution—section 7(p}(3).

{a) Section 7(p)(3) of the FLSA provides that two individuals employed in any occupation by the
same public agency may agree, solely at their option and with the approval of the public agency, to
substitute for one another during scheduled work hours in performance of work in the same capacity.
The hours worked shall be excluded by the employer in the calculation of the hours for which the
substituting employee would otherwise be entitled to overtime compensation under the Act. Where
one employee substitutes for another, each employee will be credited as if he or she had worked his
or her normal work schedule for that shift.

(b) The provisions of section 7(p)(3) apply only if employees’ decisions to substitute for one
another are made freely and without coercion, direct or implied. An employer may suggest that an
employee substitute or “trade time” with another employee working in the same capacity during
regularly scheduled hours, but each employee must be free to refuse to perform such work without
sanction and without being required to explain or justify the decision. An employee's decision to
substitute will be considered to have been made at his/her sole option when it has been made (i}
without fear of reprisal or promise of reward by the employer, and (ji) exclusively for the employee's
own convenience.

(c) A public agency which employs individuals who substitute or “trade time” under this subsection
is not required to keep a record of the hours of the substitute work.

(d) In order to qualify under section 7(p)(3), an agreement between individuals employed by a
public agency to substitute for one another at their own option must be approved by the agency. This
requires that the agency be aware of the arrangement prior to the work being done, i.e., the employer
must know what work is being done, by whom it is being done, and where and when it is being done.
Approval is manifest when the employer is aware of the substitution and indicates approval in
whatever manner is customary.
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§553.32 Other FLSA exemptions.

(a) There are other exemptions from the minimum wage and/or overtime requirements of the
FLSA which may apply to certain employees of public agencies. The following sections provide a
discussion of some of the major exemptions which may be applicable. This list is not comprehensive.

(b) Section 7(k) of the Act provides a partial overtime pay exemption for public agency employees
employed in fire protection or law enforcement activities (including security personnel in correctional
institutions). In addition, section 13(b)(20) provides a complete overtime pay exemption for any
employee of a public agency engaged in fire protection or law enforcement activitias, if the public
agency employs less than five employees in such activities. (See subpart C of this part.)

{c) Section 13{a){1) of the Act provides an exemption from both the minimum wage and overtime
pay requirements for any employee employed in a bona fide executive, administrative, professional, or
outside sales capacity, as these terms are defined and delimited in part 541 of this title. An employee
will qualify for exemption if he or she meets all of the pertinent tests relating to duties, responsibilities,
and salary.

(d) Section 7(j) of the Act provides that a hospital or residential care establishment may, pursuant
to a prior agreement or understanding with an employee or employees, adopt a fixed work period of 14
consecutive days for the purpose of computing overtime pay in lieu of the regular 7-day workweek.
Workers employed under section 7(j) must receive not less than one and one-half times their regular
rates of pay for all hours worked over 8 in any workday, and over 80 in the 14-day work period. (See
§778.601 of this title.)

(e) Section 13(a)(3) of the Act provides a minimum wage and overtime pay exemption for any
employee employed by an amusement or recreational establishment if {1) it does not operate for more
than 7 months in any calendar year or (2) during the preceding calendar year, its average receipts for
any 6 months of such year were not more than 334 percent of its average receipts for the other 6
months of such year. In order to meet the requirements of section 13(a)(3)}(B), the establishment in the
previous year must have received at least 75 percent of its income within 6 months. The 6 months,
however, need not be 6 consecutive months. State and local governments operate parks and
recreational areas to which this exemption may apply.

(f) Section 13(b)(1) of the Act provides an exemption from the overtime pay requirements for “Any
employee with respect to whom the Secretary of Transportation has power to establish qualifications
and maximum hours of service pursuant to the provisions of section 204 of the Motor Carrier Act,
1935." (recodified at section 3102, 49 U.S.C.). With regard to State or local governments, this overtime
pay exemption may affect mass transit systems engaged in interstate commerce. This exemption is
applicable to drivers, driver's helpers, loaders, and mechanics employed by a common carrier whose
activities directly affect the safety of operation of motor vehicles in the transportation on the public
highways of passengers or property. {See part 782 of this title.)
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(9) Section 7(n) of the Act provides that, for the purpose of computing overtme pay, the hours of
employment of a mass transit employee do not include the time spent in charter activities if (1)
pursuant to a prior agreement the time is not to be so counted, and (2) such charter activities are not a
part of the employee’s regular employment.

(h) Additional overtime pay exemptions which may apply to emloyees of pub'ic agencies are
contained in sections 13(b)(2) (employees of certain common carriers by raif), 13{b)(9) (certain
employees of small market radio and television stations), and section 13(b){12) (employees in
agriculture) of the Act. Further, section 13(a)(6) of the Act provides a minimum wage and overtime pay
exemption for agricultural employees who work on small farms. (See part 780 of this fitle.)
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Title 29: Labor
PART 5§53—APPLICATION OF THE FAIR LABOR STANDARDS ACT TO EMPLOYEES CF STATE

AND LOCAL GOVERNMENTS
Subpart A—General

§553.50 Records to be kept of compensatory time.

For each employee subject to the compensatory time and compensatory time off provisions of
section 7(o) of the Act, a public agency which is a Sfate, a political subdivision of a State or an
interstate governmental agency shall maintain and preserve records containing the basic information
and data required by §516.2 of this title and, in addition:

{a) The number of hours of compensatory time earned pursuant to section 7{o) each workweek,
or other applicable work period, by each employee at the rate of one and one-half hour for each
overtime hour worked;

(b) The number of hours of such compensatory time used each workweek, or other applicable
work period, by each employee;

(c) The number of hours of compensatory time compensated in cash, the total amount paid and
the date of such payment; and

(d) Any collective bargaining agreement or written understanding or agreement with respect to
earing and using compensatory time off. If such agreement or understanding is not in writing, a
record of its existence must be kept. '
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Title 29: Labor
PART 553—APPLICATION OF THE FAIR LABOR STANDARDS ACT TO EMPLOYEES OF STATE

AND LOCAL GOVERNMENTS
Subpart A—General

§553.51 Reé:ords to be kept for employees paid pursuant fo section 7(k).

For each employee subject fo the partial overtime exemption in section 7(k) of the Act, a public
agency which is a State, a political subdivision of a State, or an interstate governmental agency shall
maintain and preserve records containing the information and data required by §553.50 and, in
addition, make some notation on the payroll records which shows the work period for each employee
and which indicates the length of that period and its starting time. If all the workers {or groups of
workers) have a work period of the same length beginning at the same time on the same day, a single
notation of the time of day and beginning day of the work period will suffice for these workers.
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Title 29: Labor
PART 553—APPLICATION OF THE FAIR LABOR STANDARDS ACT TO EMPLOYEES OF STATE
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Subpart B—Volunteers

§553.101 *“Volunteer” defined.

(a) An individual who performs hours of service for a public agency for civic, charitable, or
humanitarian reasons, without promise, expectation or receipt of compensation for services rendered,
is considered to be a volunteer during such hours. Individuals performing hours of service for such a
public agency will be considered volunteers for the time so spent and not subject to sections 6, 7, and
11 of the FLSA when such hours of service are performed in accord with sections 3(e){4) (A) and (B)
of the FLSA and the guidelines in this subpart.

(b) Congress did not intend to discourage or impede volunteer activities undertaken for civic,
charitable, or humanitarian purposes, but expressed its wish to prevent any manipulation or abuse of
minimum wage or overtime requirements through coercion or undue pressure upon individuals to
“volunteer” their services.

(c) Individuals shall be considered volunteers only where their services are offered freely and
without pressure or coercion, direct or implied, from an employer.

(d) An individual shall not be considered a volunteer if the individual is otherwise employed by the
same public agency to perform the same type of services as those for which the individual proposes to

volunteer.
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Subpart B—Volunteers

§553.102 Employment by the same public agency.

(a) Section 3(e){4)(A)(ii) of the FLSA does not permit an individual to perform hours of volunteer
service for a public agency when such hours involve the same type of services which the individual is
employed to perform for the same public agency.

(b) Whether two agencies of the same State or local government constitute the same public
agency can only be determined on a case-by-case basis. One factor that would support a conclusion
that two agencies are separate is whether they are freated separately for statistical purposes in the
Census of Governments issued by the Bureau of the Census, U.S. Department of Commerce.
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§553.103 “Same type of services” defined.

(a) The 1985 Amendments provide that employees may volunteer hours of service to their public
employer or agency provided “such services are not the same type of services which the individual is
employed to perform for such public agency.” Employees may volunteer their services in one capacity
or another without contemplation of pay for services rendered. The phrase “same type of services”
means similar or identical services. In general, the Administrator will consider, but not as the only
criteria, the duties and other factors contained in the definitions of the 3-digit categories of occupations
in the Dictionary of Occupational Titles in determining whether the volunteer activities constitute the
“same type of services” as the employment activities. Equally important in such a determination will be
the consideration of all the facts and circumstances in a particular case, including whether the
volunteer service is closely related to the actual duties performed by or responsibilities assigned to the

employee.

{b) An example of an individual performing services which constitute the “same type of services” is
a nurse employed by a State hospital who proposes to volunteer to perform nursing services at a State
-operated health clinic which does not qualify as a separate public agency as discussed in §553.102.
Similarly, a firefighter cannot volunteer as a firefighter for the same public agency.

{(c) Examples of volunteer services which do not constitute the “same type of services” include: A
city police officer who volunteers as a part-time referee in a basketball league sponsored by the city;
an employee of the city parks department who serves as a volunteer city firefighter; and an office
employee of a city hospital or other heaith care institution who volunteers to spend time with a
disabled or elderly person in the same institution during off duty hours as an act of charity.
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§553.104 Private individuals who volunteer services to public agencies.

(a) Individuals who are not employed in any capacity by State or local government agencies often
donate hours of service to a public agency for civic or humanitarian reasons. Such individuals are
considered volunteers and not employees of such public agencies if their hours of service are provided
with no promise expectation, or receipt of compensation for the services rendered, except for
reimbursement for expenses, reasonable benefits, and nominal fees, or a combination thereof, as
discussed in §553.106. There are no limitations or restrictions imposed by the FLSA on the types of
services which private individuals may volunteer to perform for public agencies.

(b) Examples of services which might be performed on a volunteer basis when so motivated
include helping out in a sheltered workshop or providing personal services to the sick or the elderly in
hospitals or nursing homes; assisting in a school library or cafeteria; or driving a schoaol bus to carry a
football team or band on a trip. Similarly, individuals may volunteer as firefighters or auxiliary police, or
volunteer to perform such tasks as working with retarded or handicapped children or disadvantaged
youth, helping in youth programs as camp counselors, soliciting contributions or participating in civic or
charitable benefit programs and volunteering other services needed to carry out charitable or
educational programs. :

[52 FR 2032, Jan. 16, 1987, 52 FR 2648, Jan. 23, 1987]
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§553.105 Mutual aid agreements.

An agreement between two or more States, political subdivisions, or interstate governmental
agencies for mutual aid does not change the otherwise volunteer character of services performed by
employees of such agencies pursuant to said agreement. For example, where Town A and Town B
have entered into a mutual aid agreement related to fire protection, a firefighter employed by Town A
who also is a volunteer firefighter for Town B will not have his or her hours of volunteer service for
Town B counted as part of his or her hours of employment with Town A. The mere fact that services
volunteered to Town B may in some instances involve performance in Town A's geographic jurisdiction
does not require that the volunteer's hours are to be counted as hours of employment with Town A.
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§553.106 Payment of expenses, benefits, or fees.

(a) Volunteers may be paid expenses, reasonable benefits, a nominal fee, or any combination
thereof, for their service without losing their status as volunteers.

(b) An individual who performs hours of service as a volunteer for a public agency may receive
payment for expenses without being deemed an employee for purposes of the FLSA. A school guard
does not become an employee because he or she receives a uniform allowance, or reimbursement for
reasonable cleaning expenses or for wear and tear on personal clothing worn while performing hours
of volunteer service. (A uniform allowance must be reasonably limited to relieving the volunteer of the
cost of providing or maintaining a required uniform from personal resources.) Such individuals would
not lose their volunteer status because they are reimbursed for the approximate out-of-pocket
expenses incurred incidental to providing volunteer services, for example, payment for the cost of
meals and transportation expenses.

(c} Individuals do not lose their status as volunteers because they are reimbursed for tuition,
transportation and meal costs involved in their attending classes intended to teach them to perform
efficiently the services they provide or will provide as volunteers. Likewise, the volunteer status of such
individuals is not lost if they are provided books, supplies, or other materials essential to their
volunteer training or reimbursement for the cost thereof.

(d) Individuals do not lose their volunteer status if they are provided reasonable benefits by a
public agency for whom they perform volunteer services. Benefits would be considered reasonable, for
example, when they involve inclusion of individual volunteers in group insurance plans (such as
liability, health, life, disability, workers' compensation) or pension plans or “length of service” awards,
commonly or traditionally provided to volunteers of State and local government agencies, which meet
the additional test in paragraph (f) of this section.

(e) Individuals do not lose their volunteer status if they receive a nominal fee from a public
agency. A nominal fee is not a substitute for compensation and must not be tied to productivity.
However, this does not preclude the payment of a nominal amount on a “per call” or similar basis to
volunteer firefighters. The following factors will be among those examined in determining whether a
given amount is nominal: The distance traveled and the time and effort expended by the volunteer;
whether the volunteer has agreed to be available around-the-clock or only during certain specified time
periods; and whether the volunteer provides services as needed or throughout the year. An individual
who volunteers to provide periodic services on a year-round basis may receive a nominal monthly or
annual stipend or fee without losing volunteer status.

() Whether the furnishing of expenses, benefits, or fees would result in individuals' losing their
status as volunteers under the FLSA can only be determined by examining the total amount of
payments made (expenses, benefits, fees) in the context of the economic realities of the particutar

situation.




eCFR — Code of Federal Regulations Page 1 of 1

ELECTRONIC CODE OF FEDERAL REGULATIONS

e-CFR Data is current as of May 2, 2014

Title 29: Labor
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Subpart C—Fire Protection and Law Enforcement Employees of Public Agencies

§553.200 Statutory provisions: section 13(b){20).

{a) Section 13(b)(20) of the FLSA provides a complete overtime pay exemption for “any employee
of a public agency who in any workweek is employed in fire protection activities or any employee of a
public agency who in any workweek is employed in law enforcement activities (including security
personnel in correctional institutions), if the public agency employs during the werkweek less than §
employees in fire protection or law enforcement activities, as the case may be.”

(b) In determining whether a public agency qualifies for the section 13(b)}{20) exemption, the fire
protection and law enforcement activities are considered separately. Thus, if a public agency employs
less than five employees in fire protection activities, but five or more employees in law enforcement
activities (including security personnel in a correctional institution), it may claim the exemption for the
fire protection employees but not for the law enforcement employees. No distinction is made between
full-time and part-time employees, or between employees on duty and employees on leave status, and
all such categories must be counted in determining whether the exemption applies. Individuals who
are not considered “employees” for purposes of the FLSA by virtue of section 3(e) of the Act (including
persons who are “volunteers” within the meaning of §553.101, and “elected officials and their
appointees” within the meaning of §553.11) are not counted in determining whether the section 13(b)
{20) exemption applies.

(c) The section 13(b){20) exemption applies on a workweek basis. It is therefore possible that
employees may be subject to maximum hours standard in certain workweeks, but not in others. In
those workweeks in which the section 13(b)(20) exemption does not apply, the public agency is
entitled to utilize the section 7(k) exemption which is explained below in §553.201.

[52 FR 2032, Jan. 16, 1987, 52 FR 2648, Jan. 23, 1987]
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§553.201 Statutory provisions: section 7(k).

(a) Section 7(k) of the Act provides a partial overtime pay exemption for fire protection and law
enforcement personnel {(including security personne! in correctional institutions) who are employed by
public agencies on a work period basis. This section of the Act formerly permitted public agencies to
pay overtime compensation to such employees in work periods of 28 consecutive days only after 216
hours of work. As further set forth in §553.230 of this part, the 216-hour standard has been replaced,
pursuant to the study mandated by the statute, by 212 hours for fire protection employees and 171
hours for law enforcement employees. In the case of such employees who have a work period of at
least 7 but less than 28 consecutive days, overtime compensation is required when the ratio of the
number of hours worked to the number of days in the work period exceeds the ratio of 212 (or 171)

hours to 28 days.

(b) As specified in §§553.20 through 553.28 of subpart A, workers employed under section 7{k)
may, under certain conditions, be compensated for overtime hours worked with compensatory time off

rather than immediate overtime premium pay.
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§553.202 Limitations.

The application of sections 13(b)(20) and 7(k), by their terms, is limited to public agencies, and
does not apply to any private organization engaged in furnishing fire protection or law enforcement
services. This is so even if the services are provided under contract with a public agency.
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Subpart C—Fire Protection and Law Enforcement Employees of Public Agencies

§553.210 Fire protection activities.

{(a) As used in sections 7(k) and 13{b)(20) of the Act, the term “any employee * * *in fire
protection activities” refers to “an employee, including a firefighter, paramedic, emergency medical
technician, rescue worker, ambulance personnel, or hazardous materials worker, who—(1) is trained
in fire suppression, has the legal authority and responsibility to engage in fire suppression, and is
employed by a fire department of a municipality, county, fire district, or State; and {2) is engaged in the
prevention, control, and extinguishment of fires or response to emergency situations where life,
property, or the environment is at risk.”

(b) Not included in the term “employee in fire protection activities” are the so-called “civilian®
employees of a fire department, fire district, or forestry service who engage in such support activities
as those performed by dispatchers, alarm operators, apparatus and equipment repair and
maintenance workers, camp cooks, clerks, stenographers, etc.

[52 FR 2032, Jan. 16, 1987; 52 FR 2648, Jan. 23, 1887, as amended at 76 FR 18856, Apr. 5, 2011)
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§553.211 Law enforcement activities.

{a) As used in sections 7(k) and 13(b){20) of the Act, the term “any employee . . . inlaw
enforcement activities” refers to any employee (1) who is a uniformed or plainclothed member of a
body of officers and subordinates who are empowered by State statute or local ordinance to enforce
laws designed to maintain public peace and order and to protect both life and property from accidental
or willful injury; and to prevent and detect crimes, (2) who has the power to arrest, and (3) who is
presently undergoing or has undergone or will undergo on-the-job training and/or a course of
instruction and study which typically includes physical fraining, self-defense, firearm proficiency,
criminal and civil law principles, investigative and law enforcement techniques, community refations,
medical aid and ethics.

(b) Employees who meet these tests are considered to be engaged in law enforcement activities
regardless of their rank, or of their status as “trainee,” “probationary,” or “permanent,” and regardless
of their assignment to duties incidental to the performance of their law enforcement activities such as
equipment maintenance, and lecturing, or to support activities of the type described in paragraph {(g) of
this section, whether or not such assignment is for training or familiarization purposes, or for reasons
of illness, injury or infirmity. The term would also include rescue and ambulance service personnel if
such personnel form an integral part of the public agency's law enforcement activities. See §553.215,

(c) Typically, employees engaged in law enforcement activities include city police; district or local
police, sheriffs, under sheriffs or deputy sheriffs who are regularly employed and paid as such; court
marshals or deputy marshals; constables and deputy constables who are regularly employed and paid
as such; border control agents; state troopers and highway patrol officers. Other agency employees
not specifically mentioned may, depending upon the particular facts and pertinent statutory provisions
in that jurisdiction, meet the three tests described above. If so, they will also qualify as law
enforcement officers. Such employees might include, for example, fish and game wardens or criminal
investigative agents assigned to the office of a district attorney, an attorney general, a solicitor general
or any other law enforcement agency concerned with keeping public peace and order and protecting
life and property.

(d) Some of the law enforcement officers listed above, including but not limited to certain sheriffs,
will not be covered by the Act if they are elected officials and if they are not subject to the civil service
laws of their particular State or local jurisdiction. Section 3(e}(2)(C) of the Act excludes from its
definition of “employee” elected officials and their personal staff under the conditions therein
prescribed. 29 U.S.C. 203(e)(2)(C), and see §553.11. Such individuals, therefore, need not be counted
in determining whether the public agency in question has less than five employees engaged in law
enforcement activities for purpoeses of claiming the section 13(b)(20) exemption.

(e) Employees who do not meet each of the three tests described above are not engaged in “law
enforcement activities” as that term is used in sections 7(k) and 13(b)(20). Employees who normally
would not meet each of these tests include
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(1) Building inspectors (other than those defined in §553.213(a)).
(2) Health inspectors, ‘

{3) Animal control personnel,

{4) Sanitarians,

(5) civilian traffic employees who direct vehicular and pedestrian traffic at specified intersections
or other control points,

(6) Civilian parking checkers who patrol assigned areas for the purpose of discovering parking
violations and issuing appropriate warnings or appearance notices,

{7) Wage and hour compliance officers,

(8) Equal employment opportunity compliance officers,
(9) Tax compliance officers,

(10) Coal mining inspectors, and

{11) Building guards whose primary duty is to protect the lives and property cf persons within the
limited area of the building.

{f) The term “any employee in law enforcement activities” also includes, by express reference,
“security personnel in correctional instititions.” A correctional institution is any government facility
maintained as part of a penal system for the incarceration or detention of persons suspected or
convicted of having breached the peace or committed seme other crime. Typically, such facilities
include penitentiaries, prisons, prison farms, county, city and village jails, precinct house lockups and
reformatories. Employees of correctional institutions who qualify as security personnel for purposes of
the section 7(k) exemption are those who have responsibility for controlling and maintaining custody of
inmates and of safeguarding them from other inmates or for supervising such functions, regardless of
whether their duties are performed inside the correctional institution or outside the institution (as in the
case of road gangs). These employees are considered to be engaged in law enforcement activities
regardless of their rank (e.g., warden, assistant warden or guard) or of their status as “trainee,”
“probationary,” or “permanent,” and regardless of their assignment to duties incidental to the
performance of their law enforcement activities, or to support activities of the type described in
paragraph (g) of this section, whether or not such assignment is for training or familiarization purposes
or for reasons of illness, injury or infirmity.

(g) Not included in the term “employee in law enforcement activities™ are the so-called “civilian”
employees of law enforcement agencies or correctional institutions who engage in such support
activities as those performed by dispatcher, radio operators, apparatus and equipment maintenance
and repair workers, janitors, clerks and stenographers. Nor does the term include employees in
correctional institutions who engage in building repair and maintenance, culinary services, teaching, or
in psychological, medical and paramedical services. This is so even though such employees may,
when assigned to cotrectional institutions, come into regular contact with the inmates in the
performance of their duties.

T
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§553.212 Twenty percent [imitation on nonexempt work.

(a) Employees engaged in law enforcement activities as described in §553.211 may also engage
in some nonexempt work which is not performed as an incident to or in conjunction with their law
enforcement activities. The performance of such nonexempt work will not defeat either the section 13
(b)(20) or 7(k} exemptions unless it exceeds 20 percent of the total hours worked by that employee
during the workweek or applicable work period. A person who spends more than 20 percent of his/her
working time in nonexempt activities is not considered to be an employee engaged in law enforcement

- activities for purposes of this part.

(b) Public agency fire protection and law enforcement personnel may, at their own option,
undertake employment for the same employer on an occasional or sporadic and part-time basis in a
different capacity from their regular employment. (See §553.30.) The performance of such work does
not affect the application of the section 13(b){20) or 7(k) exemptions with respect to the regular
employment. In addition, the hours of work in the different capacity need not be counted as hours
worked for overtime purposes on the regular job, nor are such hours counted in determining the 20
percent tolerance for nonexempt work for law enforcement personnel discussed in paragraph {a) of
this section.

[62 FR 2032, Jan. 16, 1987, as amended at 76 FR 18856, Apr. 5, 2011]
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§553.213 Public agency employees engaged in both fire protection and law enforcement
activities.

(a) Some public agencies have employees (often called “public safety officers™) who engage in
both fire protection and law enforcement activities, depending on the agency needs at the time. This
dual assignment would not defeat either the section 13(b){20) or 7(k) exemption, provided that each of
the activities performed meets the appropriate tests set forth in §§553.210 and £§53.211. This is so
regardless of how the employee's time is divided between the two activities. However, all time spent in
nonexempt activities by public safety officers within the work period, whether performed in connection
with fire protection or law enforcement functions, or with neither, must be combined for purposes of the
20 percent limitation on nonexempt work discussed in §553.212,

(b) As specified in §553.230, the maximum hours standards under section 7(k} are different for
employees engaged in fire protection and for employees engaged in law enforcement. For those
employees who perform both fire protection and law enforcement activities, the applicable standard is
the one which applies to the activity in which the employee spends the majority of work time during the

work period.
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§553.214 Trainees.

The attendance at a bona fide fire or police academy or other training facility, when required by
the employing agency, constitutes engagement in activities under section 7{(k) only when the
employee meets all the applicable tests described in §553.210 or §553.211 (except for the power of
arrest for law enforcement personnel), as the case may be. If the applicable tests are met, then basic
training or advanced training is considered incidental to, and part of, the employee's fire protection or
iaw enforcement activities.
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§553.216 Other exemptions.

Although the 1974 Amendments to the FLSA provided special exemptions for employees of public
agencies engaged in fire protection and law enforcement activities, such workers may also be subject
to other exemptions in the Act, and public agencies may claim such other applicable exemptions in
lieu of sections 13(b)(20) and 7(k). For example, section 13(a)(1) provides a complete minimum wage
and overtime pay exemption for any employee employed in a bona fide executive, administrative, or
professional capacity, as those terms are defined and delimited in 29 CFR part 541. The section 13(a)
(1) exemption can be claimed for any fire protection or law enforcement employee who meets all of the
tests specified in part 541 relating to duties, responsibilities, and salary. Thus, high ranking police
officials who are engaged in law enforcement activities, may also, depending on the facts, qualify for
the section 13(a){1) exemption as “executive” employees. Similarly, certain criminal investigative
agents may qualify as “administrative” employees under section 13(a)(1). However, the election to
take the section 13(a)(1) exemption for an employee who qualifies for it will not result in excluding that
employee from the count that must be made to determine the application of the section 13(b)(20)
exemption to the agency's other employees.

—
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§553.220 “Tour of dufy” defined.

(a) The term “tour of duty” is a unique concept applicable only to employees for whom the section
7(k) exemption is claimed. This ferm, as used in section 7(k), means the period of time during which
an employee is considered to be on duty for purposes of determining compensable hours. It may be a
scheduled or unscheduled period. Such periods include “shifts” assigned to employees often days in
advance of the performance of the work. Scheduled periods also include time spent in work outside
the “shift” which the public agency employer assigns. For example, a police officer may be assighed to
crowd control during a parade or other special event outside of his or her shit.

(b) Unscheduled periods include time spent in court by police officers, time spent handling
emergency situations, and fime spent working after a shift to complete an assignment. Such time must
be included in the compensable tour of duty even though the specific work performed may not have
been assigned in advance.

(c) The tour of duty does not include time spent working for a separate and independent employer
in certain types of special details as provided in §553.227. The tour of duty does not include time spent
working on an occasional or sporadic and part-time basis in a different capacity from the regular work

. as provided in §553.30. The tour of duty does not include time spent substituting for other employees
by mutual agreement as specified in §553.31.

(d) The tour of duty does not include time spent in volunteer firefighting or law enforcement
activities performed for a different jurisdiction, even where such activities take place under the terms of
a mutual aid agreement in the jurisdiction in which the employee is employed. (See §553.105))
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§553.221 Compensable hours of work.

(a) The general rules on compensable hours of work are set forth in 29 CFR part 785 which is
applicable to employees for whom the section 7(k) exemption is claimed. Special rules for sleep time
(§553.222) apply to both law enforcement and firefighting employees for whom the section 7(k)
exemption is claimed. Also, special rules for meal time apply in the case of employees in fire protection
activities (§553.223). Part 785 does not discuss the special provisions that apply to State and local
govemment workers with respect to the treatment of substitution, special details for a separate and
independent employer, early relief, and work performed on an occasional or sporadic and part-time
basis, all of which are covered in this subpart.

(b) Compensable hours of work generally include all of the time during which an employee is on
duty on the employer's premises or at a prescribed workplace, as well as all other time during which
the employee is suffered or permitted to work for the employer. Such time includes all pre-shift and
post-shift activities which are an integral part of the employee's principal activity or which are closely
related to the performance of the principal activity, such as attending roll call, writing up and
completing tickets or reports, and washing and re-racking fire hoses.

(c) Time spent away from the employer's premises under conditions that are so circumscribed that
they restrict the employee from effectively using the time for personal pursuits also constitutes
compensable hours of work. For example, where a police station must be evacuated because of an
electrical failure and the employees are expected fo remain in the vicinity and return to work after the
emergency has passed, the entire time spent away from the premises is compensable. The
employees in this example cannot use the time for their personal pursuits,

(d) An employee who is not required to remain on the employer’s premises but is merely required
to leave word at home or with company officials where he or she may be reached is not working while
on call. Time spent at home on call may or may not be compensable depending on whether the
restrictions placed on the employee preclude using the time for personal pursuits. Where, for example,
an employee in fire protection activities has retumned home after the shift, with the understanding that
he or she is expected to return to work in the event of an emergency in the night, such time spent at
home is normally not compensable. On the other hand, where the conditions placed on the employee's
activities are so restrictive that the employee cannot use the time effectively for personal pursuits,
such time spent on call is compensable,

(8) Normal home to work travel is not compensable, even where the employee is expected to
report to work at a location away from the location of the employer's premises.

{f) A police officer, who has completed his or her tour of duty and who is given a patro! car to drive
home and use on personal business, is not working during the travel time even where the radio must
be left on so that the officer can respond to emergency calls. Of course, the time spent in responding
to such calls is compensable.




eCFR — Code of Federal Regulations Page 2 of 2

(g) The fact that employees cannot return home after work does not necessarily mean that they
continue on duty after their shift. For example, employees in fire protection activities working on a
forest fire may be transported to a camp after their shift in order to rest and eat a meal. As a practical

matter, the employee in fire protection activities may be precluded from going to their homes because
of the distance of the fire from their residences.

[52 FR 2032, Jan. 16, 1987; 52 FR 2648, Jan. 23, 1987, as amended at 76 FR 18857, Agr. 5, 2011]
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§553.222 Sleep time.

(a) Where a public employer elects to pay overtime compensation to employees in fire protection
" activities and/or law enforcement personnel in accordance with section 7(a)(1) of the Act, the public
agency may exclude sleep time from hours worked if all the conditions in §785.22 of this title are met.

{b) Where the employer has elected to use the section 7(k) exemption, sleep time cannot be
excluded from the compensable hours of work where

(1) The employee is on a tour of duty of less than 24 hours, which is the general rule applicable to
all employees under §785.21, and

(2) Where the employee is on a tour of duty of exactly 24 hours, which is a departure from the
general rules in part 785.

(c) Sleep time can be excluded from compensable hours of work, however, in the case of police
officers or employees in fire protection activities who are on a tour of duty of more than 24 hours, but
only if there is an expressed or implied agreement between the employer and the employees to
exclude such time. In the absence of such an agreement, the sleep time is compensable. In no event
shall the time excluded as sleep time exceed 8 hours in a 24-hour period. If the sleep time is
interrupted by a call to duty, the interruption must be counted as hours worked. If the sleep period is
interrupted to such an extent that the employee cannot get a reasonable night's sleep (which, for
enforcement purposes means at least 5 hours), the entire time must be counted as hours of work.

[52 FR 2032, Jan. 18, 1987, as amended at 76 FR 18857, Apr. 5, 2011]
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§553.223 Meal time.

(a) If a public agency elects to pay overtime compensation to employees in fire protection
activities and law enforcement personnel in accordance with section 7(a)(1) of the Act, the public
agency may exclude meal time from hours worked if z2ll the tests in §785.19 of this title are met.

(b) If a public agency elects to use the section 7(k) exemption, the public agency may, in the case
of law enforcement personnel, exclude meal ime from hours worked on tours of duty of 24 hours or
less, provided that the employee is completely relieved from duty during the meal period, and all the
other tests in §785.19 of this fitle are met. On the other hand, where law enforcement personnel are
required to remain on call in barracks or similar quarters, or are engaged in extended surveillance
activities (e.g., "stakeouts”), they are not considered to be completely relieved from duty, and any such

meal periods would be compensable.

{c) With respect to employees in fire protection activities employed under section 7(k), who are
confined to a duty station, the legisiative history of the Act indicates Congressional intent to mandate a
departure from the usual FLSA “hours of work” rules and adoption of an overtime standard keyed to
the unique concept of “tour of duty” under which employees in fire protection activities are employed.
Where the public agency elects to use the section 7(k) exemption for employees in fire protection
activities, meal time cannot be excluded from the compensable hours of work where (1) the employee
in fire protection activities is on a tour of duty of less than 24 hours, and (2) where the employee in fire
protection activities is on a tour of duty of exactly 24 hours, which is a departure from the general rules

in §785.22 of this title. '

(d) In the case of police officers or employees in fire protection activities who are on a tour of duty
of more than 24 hours, meal time may be excluded from compensable hours of work provided that the
tests in §§785.19 and 785.22 of this tifle are met.

[52 FR 2032, Jan. 16, 1987, as amended at 76 FR 18857, Apr. 5, 2011]
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§553.224 “Work period” defined.

(a) As used in section 7(k), the term "work period” refers to any established ard regularly
recurring period of work which, under the terms of the Act and legislative history, cannot be less than 7
consecutive days nor more than 28 consecutive days. Except for this limitation, the work period can be
of any length, and it need not coincide with the duty cycle or pay period or with a particular day of the
week or hour of the day. Once the beginning and ending time of an employee's work period is
established, however, it remains fixed regardless of how many hours are worked within the period.
The beginning and ending of the work period may be changed, provided that the change is intended to
be permanent and is not designed to evade the overlime compensation requirements of the Act.

(b} An employer may have one work period applicable to all employees, or different work periods
for different employees or groups of employees.
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§553.225 Early relief.

It is a common practice among employees engaged in fire protection activities to relieve
employees on the previous shift prior to the scheduled starting time. Such early relief time may occur
pursuant to employee agreement, either expressed or implied. This practice will not have the effect of
increasing the number of compensable hours of work for employees employed under section 7(k)
where it is voluntary on the part of the employees and does nof result, over a period of time, in their
failure to receive proper compensation for all hours actually worked. On the other hand, if the practice
is required by the employer, the time involved must be added to the employee's tour of duty and
treated as compensable hours of work.
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§553.226 Training time.

(a) The general rules for determining the compensability of training time under the FLSA are set
forth in §§785.27 through 785.32 of this title.

(b) While fime spent in attending training required by an employer is nommally considered
compensable hours of work, folIowmg are situations where time spent by employees of State and local
governments in required training is considered to be noncompensable:

(1) Attendance outside of regular working hours at specialized or follow-up training, which is
required by law for certification of public and private sector employees within a particular governmental
jurisdiction {e.g., certification of public and private emergency rescue workers), does not constitute
compensable hours of work for public employees within that jurisdiction and subordinate jurisdictions.

{2) Attendance outside of regular working hours at specialized or follow-up training, which is
required for certification of employees of a govermmental jurisdiction by law of a higher level of
government {e.g., where a State or county law imposes a training obligation on city employees), does
not constitute compensable hours of work,

(3) Time spent in the training described in paragraphs (b) {1) or (2) of this section is not
compensable, even if all or part of the costs of the training is bome by the employer.

(c) Police officers or employees in fire protection activities, who are in attendance at a police or
fire academy or other fraining facility, are not considered to be on duty during those times when they
are not in class or at a training session, if they are free to use such fime for personal pursuits, Such

free time is not compensable.

[52 FR 2032, Jan. 16, 1987, as amended at 76 FR 18857, Apr. 5, 2011]

r
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§553.227 Outside employment.

(a) Section 7(p)(1) makes special provision for fire protection and law enforcement employees of
public agencies who, at their own option, perform special duty work in fire protection, law enforcement
or related activities for a separate and independent employer (public or private) during their off-duty
hours. The hours of work for the separate and independent employer are not combined with the hours
worked for the primary public agency employer for purposes of overtime compensation.

(b) Section 7{p}(1) applies to such outside employment provided (1) The special detail work is
performed solely at the employee's option, and (2) the two employers are in fact separate and
independent.

{c) Whether two employers are, in fact, separate and independent can only be determined on a
case-by-case basis.

(d) The primary employer may facilitate the employment or affect the conditions of employment of
such employees. For example, a police department may maintain a roster of officers who wish to
perform such work. The department may also select the officers for special details from a list of those
wishing to participate, negotiate their pay, and retain a fee for administrative expenses. The
department may require that the separate and independent employer pay the fee for such services
directly to the department, and establish procedures for the officers to receive their pay for the special
details through the agency's payroll system. Finally, the department may require that the officers
observe their normal standards of conduct during such details and take disciplinary action against
those who fail to do so.

(e) Section 7(p){1) applies to special details even where a State law or local ordinance requires
that such work be performed and that only law enforcement or fire protection employees of a public
agency in the same jurisdiction perform the work. For example, a city ordinance may require the
presence of city police officers at a convention center during concerts or sports events, If the officers
perform such work at their own option, the hours of work need not be combined with the hours of work
for their primary employer in computing overtime compensataon

(f) The principles in paragraphs (d) and {e) of this section with respect to special details of pubhc
agency fire protection and law enforcement employees under section 7(p)(1) are exceptions to the
usual rules on joint employment set forth in part 791 of this title.

{g) Where an employee is directed by the public agency to perform work for a second employer,
section 7(p)(1) does not apply. Thus, assignments of police officers outside of their normal work hours
to perform crowd control at a parade, where the assignments are not solely at the option of the
officers, would not qualify as special details subject to this exception. This would b2 true even if the
parade organizers reimburse the public agency for providing such services.
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(h) Section 7(p)(1) does not prevent a public agency from prohibiting or restricting outside
employment by its employees.
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§553.230 Maximum hours standards for work periods of 7 to 28 days—section 7(k).

(a) For those employees engaged in fire protection activities who have a work peried of at least 7
but less than 28 consecutive days, no overtime compensation is required under section 7(k) until the
number of hours worked exceeds the number of hours which bears the same relationship to 212 as
the number of days in the work period bears to 28,

(b) For those employees engaged in law enforcement activities (including security personnel in
correctional institutions) who have a work period of at least 7 but less than 28 consecutive days, no
overtime compensation is required under section 7(k) until the number of hours worked exceeds the
number of hours which bears the same relationship to 171 as the number of days in the work period
bears to 28.

{c) The ratio of 212 hours to 28 days for employees engaged in fire protection activities is 7.57
hours per day (rounded) and the ratio of 171 hours to 28 days for employees engaged in law
enforcement activities is 6.11 hours per day (rounded). Accordingly, overtime compensation (in
premium pay or compensatory time) is required for all hours worked in excess of the following
maximurn hours standards {rounded to the nearest whole hour):

Maximum hours standards
Work period (days) Fire protection Law enforcement
28 212 171
27 ) 204 165
26 197 159]
25 189 163
24 182 147
23 174 141
22 167 134
21 . . 159 128
20 151 122
19 144 116
18 136 110
17 129| 104
16 121 98
15 114 92
14 106 86
13 98 79
12 ] 73
11 83 67
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10 : 76 61
9 68 55
8 61 48
7 53 43
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§553.231 Compensatory time off.

(a) Law enforcement and fire protection employees who are subject to the section 7(k) exemption
may receive compensatory time off in lieu of overtime pay for hours worked in excess of the maximum
for their work period as set forth in §553.230. The rules for compensatory time off are set forth in
§§553.20 through 553.28 of this part.

(b) Section 7(k} permits public agencies to balance the hours of work over an entire work period
for law enforcement and fire protection employees. For example, if a firefighter's work period is 28
consecutive days, and he or she works 80 hours in each of the first two weeks, but only 52 hours in
the third week, and does not work in the fourth week, no overtime compensation (in cash wages or
compensatory time) would be required since the tota! hours worked do not exceed 212 for the work
period. If the same employee in fire protection activities had a work period of only 14 days, overtime
compensation or compensatory time off would be due for 54 hours (160 minus 106 hours) in the first

14 day work period. ,
[52 FR 2032, Jan, 16, 1987, as amended at 76 FR 18857, Apr. 5, 2011]
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§553.232 Overtime pay requirements.

If a public agency pays employees subject to section 7{k) for overtime hours worked in cash
wages rather than compensatory time off, such wages must be paid at one and one-half times the
employees' regular rates of pay. In addition, employees who have accrued the maximum 480 hours of
compensatory time must be paid cash wages of time and one-half their regular rates of pay for
overtime hours in excess of the maximum for the work period set forth in §553.230.
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§553.233 “Regular rate” defined.

The rules for computing an employee's “regular rate”, for purposes of the Act's overtime pay
requirements, are set forth in part 778 of this title. These rules are applicable to employees for whom
the section 7(k) exemption is claimed when overtime compensation is provided in cash wages.
However, wherever the word “workweek” is used in part 778, the words *work period” should be

substituted. -

i
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§778.117 Commission paymenis—general.

Commissions (whether based on a percentage of total sales or of sales in excess of a specified
amount, or on some other formula) are payments for hours worked and must be included in the regular
rate. This is true regardless of whether the commission is the sole source of the employee's
compensation or is paid in addition to a guaranteed salary or hourly rate, or on some other basis, and
regardless of the method, frequency, or regularity of computing, allocating and paying the commission.
It does not matter whether the commission earnings are computed daily, weekly, biweekly,
semimonthly, monthly, or at some other interval. The fact that the commission is paid on a basis other
than weekly, and that payment is delayed for a time past the employee's normal pay day or pay
period, does not excuse the employer from including this payment in the employee's regular rate.

[36 FR 4981, Mar. 16, 1971]
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§778.118 Commission paid on a workweek basis.

When the commission is paid on a weekly basis, it is added to the employee's other earnings for
that workweek (except overtime premiums and other payments excluded as provided in section 7{e) of
the Act), and the total is divided by the total number of hours worked in the workweek to obtain the
employee's regular hourly rate for the particular workweek. The employee must then be paid extra
compensation at one-half of that rate for each hour worked in excess of the applicable maximum hours
standard.
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Subpart B—The Overtime Pay Requirements

§778.119 Deferred commission payments—general rules.

If the calculation and payment of the commission cannot be completed until sometime after the’
regular pay day for the workweek, the employer may disregard the commission in computing the
regular hourly rate until the amount of commission can be ascertained. Until that is done he may pay
compensation for overtime at a rate not less than one and one-half times the hourly rate paid the
employee, exclusive of the commission. When the commission can be computed and paid, additional
overtime compensation due by reason of the inclusion of the commission in the employee's regular
rate must also be paid. To compute this additional overtime compensation, it is necessary, as a
general rule, that the commission be apportioned back over the workweeks of the period during which
it was eamed. The employee must then receive additional overtime compensation for each week
during the period in which he worked in excess of the applicable maximum hours standard. The
additional compensation for that workweek must be not less than one-half of the increase in the hourly
rate of pay attributable to the commission for that week muitipled by the number of hours worked in
excess of the applicable maximum hours standard in that workweek.
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§778.120 Deferred commission payments not identifiable as earned in particular workweeks.

If it is not possible or practicable to allocate the commission among the workweeks of the period
in proportion to the amount of commission actually eamed or reasonably presumed to be eamed each
week, some other reasonable and equitable method must be adopted. The following methods may be

used:

(a) Allocation of equal amounts to each week. Assume that the employee eamed an equal
amount of commission in each week of the commission computation period and compute any
additional overtime compensation due on this amount. This may be done as follows:

(1) For a commission computation period of 1 month, multiply the commission payment by 12 and
divide by 52 to get the amount of commission allocable to a single week. If there is a semimonthly
computation period, multiply the commission payment by 24 and divide by 52 to get each week's
commission. For a commission computation period of a specific number of workweeks, such as every
4 weeks (as distinguished from every month) divide the total amount of commission by the number of
weeks for which it represents additional compensation to get the amount of commission allocable to
each week.

(2) Once the amount of commission allocable to a workweek has been ascertained for each week
in which overtime was worked, the commission for that week is divided by the total number of hours
worked in that week, to get the increase in the hourly rate. Additional overtime due is computed by
‘multiplying one-half of this figure by the number of overtime hours worked in the week. A shorter
method of obtaining the amount of additional overtime compensation due is to multiply the amount of
commission allocable to the week by the decimal equivalent of the fraction

Qvertime hours

Total hours x 2

A coefficient table (WH-134) has been prepared which contains the appropriate decimals for
computing the extra half-time due.

Examples: (j) If there is a monthly commission payment of $4186, the amount of commission allocable to a
single week is $96 ($416x12=$4,992+52=$96). In a week in which an employee who is due overtime
compensation after 40 hours works 48 hours, dividing $96 by 48 gives the increase to the regular rate of $2,
Multiptying one-half of this figure by 8 overtime hours gives the additional overtime pay duz of $8. The $96 may
also be multiplied by 0.083 (the appropriate decimal shown on the coefficient table) to get the additional overtime
pay due of $8. ,
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(i) An employee received $384 in commissions for a 4-week period. Dividing this by 4 gives him a weekly
increase of $96. Assume that he is due overtime compensation after 40 hours and that in the 4-week period he
worked 44, 40, 44 and 48 hours. He would be due additional compensation of $4.36 for tre first and third week
($96+44=32.18+2=$1.09x4 overtime hours=$4.38), no extra compensation for the secord week during which no
overtime hours were worked, and $8 for the fourth week, computed in the same manner as weeks one and
three. The additional overtime pay due may also he computed by multiplying the amount of the weekly increase
by the appropriate decimal on the coefficient table, for each week in which overtime was worked.

{b) Allocation of equal amounts to each hour worked. Sometimes, there are facts which make it
inappropriate to assume equal commission earnings for each workweek. For example, the number of
hours warked each week may vary significantly. In such cases, rather than following the method
outlined in paragraph {a) of this section, it is reasonable to assume that the emp!cyee earned an equal
amount of commission in each hour that he worked during the commission computation pericd. The
amount of the commission payment should be divided by the number of hours worked in the period in
order to determine the amount of the increase in the regular rate allocable to the commission payment.
One-half of this figure should be multiplied by the number of statutory overtime hcurs worked by the
employee in the overtime workweeks of the commission computation period, to get the amount of
additional overtime compensation due for this period.

Example: An employee received commissions of $192 for a commission computation period of 96 hours,
including 16 overtime hours (i.e., two workweeks of 48 hours each). Dividing the $192 by 96 gives a $2 increase
in the hourly rate. If the employee is entitied to overtime after 40 hours in 2 workweek, he is due an additional
$16 for the commission computation period, representing an additional $1 for each of the 16 overtime hours.

[33 FR 986, Jan. 26, 1968, as amended at 46 FR 7310, Jan. 23, 1981]
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§778.121 Commission payments—delayed credits and debits.

If there are delays in crediting sales or debiting returns or allowances which affect the
computation of comrnissions, the amounts paid to the employee for the computation period will be
accepted as the total commission earnings of the employee during such period, and the commission
may be allocated over the period from the last commission computation date to the present
commission computation date, even though there may be credits or debits resulting from work which
actually occurred during a previous period. The hourly increase resulting from the commission may be
computed as outlined in the preceding paragraphs.
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§778.122 Computation of overtime for commission employees on established basic rate.

Overtime pay for employees paid wholly or partly on a commission basis may be computed on an
established basic rate, in lieu of the method described above. See §778.400 and part 548 of this

chapter.
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PART 779—THE FAIR LABOR STANDARDS ACT AS APPLIED TO RETAILERS OF GOODS OR

SERVICES
Subpart A—General

§779.12 Commerce.

Commerce as used in the Act includes interstate and foreign commerce. It is defined in section 3
(b) of the Act to mean “trade, commerce, transportation, transmission or communication among the
several States or between any State and any place outside thereof.” (For the definition of “State” see
§779.16.) The application of this definition and the kinds of activities which it includes are discussed at
length in the interpretative bulletin on general coverage of the Act, part 776 of this chapter.
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§779.13 Production.

To understand the meaning of “preduction” of goods for commerce as used in the Act itis
necessary to refer to the definition in section 3(j) of the term “produced.” A detailed discussion of the
application of the term as defined is contained in the interpretative bulletin on general coverage of the
Act, part 776 of this chapter. Section 3(j) provides that “produced” as used in the Act “means
proeduced, manufactured, mined, handled, or in any other manner worked on in any State; and for the
purposes of this Act an employee shall be deemed to have been engaged in the production of goods if
such employee was employed in producing, manufacturing, mining, handling, transporting, or in any
other manner working on such goods, or in any closely related process or occupation directly essential
to the production thereof, in any State.” (For the definition of “State,” see §779.16.)
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§779.14 Goods.

The definition in section 3(i) of the Act states that goods, as used in the Act, means “"goods
(including ships and marine equipment), wares, products, commodities, merchandise, or articles or
subjects of commerce of any character, or any part or ingredient thereof, but does not include goods
after their delivery into the actual physical possession of the ultimate consumer thereof other than a
producer, manufacturer, or processor thereof." The interpretative bulletin on general coverage of the
Act, part 776 of this chapter, contains a detailed discussion of the application of this definition and
what is included in it.
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§779.15 Sale and resale,

(a) Section 3(k) of the Act provides that “Sale” or “sell*, as used in the Act, “includes any sale,
exchange, contract to sell, consignment for sale, shipment for sale, or other disposition.” Since
“goods”, as defined, includes any part or ingredient of goods (see §779.14), a “resale” of goods
includes their sale in a different form than when first purchased or sold, such as the sale of goods of
which they have become a component part (Amold v. Kanowsky, 361 U.S. 388). The Act, in section 3
(n), provides one exception to this rule by declaring that “resale®, as used in the Act, “shall not include
the sale of goods to be used in residential or farm building construction, repair, or maintenance:
Provided, That the sale is recognized as a bona fide retail sale in the industry.” A resale of goods is
not confined to resale of the goods as such, but under section 3(k) may include an “other disposition”
of the goods in which they are disposed of in a transaction of a different kind; thus the sale by a
restaurant to an airline of prepared meals to be served in flight to passengers whose tickets entitle
them to a "complimentary™ meal is a sale of goods “for resale”. (Mitchell v. Shermy Corine Corp., 264 F
2d 831 (C.A. 4), cert. denied 360 U.S. 934.)

(b) In construing section 3(s)(1) of the Act as it was prior to the 1966 amendments it should be
noted that section 3(n) of the prior Act defined “resale” by declaring that this term, "except as used in
subsection (s)(1), shall not include the sale of goods to be used in residential or farm building
construction, repair, or maintenance: Provided, That the sale is recognized as a bona fide retail sale In
the industry.” Thus, although section 3(n) of the prior Act also provided the one exception to the
meaning of “resale”, it made clear that the exception was inapplicable in determining under section 3
(s)(1) of the prior Act, “if such enterprise purchases or receives goods for resale that move or have
moved across State lines (not in deliveries from the reselling establishment) which amount in total
volume to $250,000 or more”. The application of the inflow test under section 3(s) (1) of the prior Act is
discussed fully in subpart C of this part.
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Title 29: Labor

PART 778—THE FAIR LABOR STANDARDS ACT AS APPLIED TO RETAILERS OF GOODS OR
SERVICES

Subpart A—General

§779.21 Enterprise.
(a) Section 3(r) of the Act provides, in pertinent part that “enterprise” as used in the Act:

means the related activities performed (either through unified operation or common control) by any person
or persons for a common business purpose, and includes all such activities whether performed in cne or more
establishments or by one or more corporate or other organizational units including departments of an
establishment operated through leasing arangements, but shall not include the related activities performed for
such enterprise by an independent contractor; Provided, That, within the meaning of this subsection, a retail or
service establishment which Is under independent ownership shall not be deemed to be so operated or
confrolled as to be other than a separate and distinct enterprise by reason of any arrangement, which includes,
but is not necessarily limited to, an agreement, (a) that it will sell, or sell only, certain goods specified by a
particular manufacturer, distributor, or advertiser, or (b) that it will join with other such establishments in the same
industry for the purpose of the collective purchasing, or (c} that it will have the exclusive right to sell the goods or
use the brand name of a manufacturer, distributor, or advertiser within a specified area, or by reason of the fact
that it occupies premises leased to it by a person who also leases premises to other retail or service
establishments * * *

The scope and application of this definitional language is discussed in subpart C of this part.

(b) The 1966 amendments added two clauses to the above language of the definition to make it
clear that “the activities performed by any person or persons® will be regarded as performed for a
business purpose if they are performed:

(1) In connection with the operation of a hospital, an institution primarily engaged in the care of the sick, the
aged, the mentally ill or defective who reside on the premises of such institution, a school for mentzlly or
physically handicapped or gifted children, an elementary or secondary school, or an institution of higher
education (regardless of whether or not such hospital, institution, or school is public or private or operated for
profit or not for profit); or

'(2) In connection with the operation of a street, suburban, or interurban electric railway, or local trolley or
motorbus carrier, if the rates and services of such railway or carrier are subject to regulation by a State or local
agency (regardless of whether or not such railway or carrier is public or private or operated for profit or not for
profit).

A discussion of the scope and application of this added language is contained in part 776 of this
chapter.
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§779.22 Enterprise engaged in commerce or in the production of goods for commerce.

The portions of the former and present definitions of “enterprise engaged in commerce or in the
production of goods for commerce” {contained in section 3(s) of the Act prior to the 1966 amendments
and as amended in 1966) which are important to a determination of the application of provisions of the
Act to employees employed by retailers generally and by certain retail or service establishments are
as follows:

Previous coverage (prior to the 1966 amendments);

(s) Enterprise engaged in commerce or in the preduction of goods for commerce means any of the fallowing
in the activities of which employees are so engaged, including employees handling, selling, or otherwise working
on goods that have been moved in or produced for commerce by any person:

(1) Any such enterprise which has one or more retail or service establishments if the annual gross volume of
sales of such enterprise is not less than $1 million, exclusive of excise taxes at the retail level which are
separately stated and if such enterprise purchases or receives goods for resale that mave or have moved across
State lines (not in deliveries from the reselling establishment) which amount in total annual volume to $250,000
or more;

* ® ® * »

(5) Any gasoline service establishment if the annual gross volume of sales of such establishment is not less
than $250,000, exclusive of excise taxes at the retail level which are separately stated:

Provided, That an establishment shall not be considered to be an enterprise engaged in commerce orin the
production of goods for commerce, or a part of an enterprise engaged in commerce or in the production of goods
for commerce, and the sales of such establishment shall not be included for the purpose of determining the
annual gross volume of sales of any enterprise for the purpose of this subsection, if the only employees of such
establishment are the owner thereof or persons standing in the relationship of parent, spouse, or child of such
owner. Dttt ‘ . , . s

New coverage (beginning with the 1966 amendments):

(s) Enterprise engaged in commerce or in the production of goods for commerce means an enterprise which
has employees engaged in commerce or in the production of goods for commerce, including employees
handling, selling, or otherwise working on goods that have been moved in or produced for commerce by any
person, and which:

(1) During the period February 1, 1967, through January 31, 1969, is an enterprise whose annual gross
volume of sales made or business done is not less than $500,000 (exclusive of excise taxes at the retail level
which are separately stated) or is a gasoline service establishment whose annual gross velume of sales is not
less than $250,000 (exclusive of excise taxes at the retail level which are separately stated), and beginning
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§779.23 Establishment

As used in the Act, the term establishment, which is not specially defined therein, refersto a
“distinct physical place of business™ rather than to “an entire business or enterprise” which may include
several separate places of business. This is consistent with the meaning of the term as it is normally
used in business and in govemment, is judicially settled, and has been recognized in the Congress in
the course of enactment of amendatory legislation (Phillips v. Walling, 324 U.S. 490; Mitchell v. Bekins
Van & Storage Co., 352 U.S. 1027; 95 Cong. Rec. 12505, 12579, 14877; H. Rept. No. 1453, 81st
Cong., 1st Sess., p. 25). As appears more fully elsewhere in this part, this is the meaning of the term
as used in sections 3(r), 3(s), 6(d), 7(i), 13(a), 13(b), and 14 of the Act.

r
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§779.24 Retail or service establishment.

In the 1849 amendments to the Act, the term “retail or service establishment®, which was not
previously defined in the law, was given a special definition for purposes of the Act. The legislative
history of the 1961 and the 1966 amendments to the Act, which use the same term in a number of
provisions relating to coverage and exemptions, indicates that no different meaning was intended by
the term "retail or service establishment” as used in the new provisions from that already established
by the Act's definition. On the contrary, the existing definition was reenacted in section 13(a)(2) of the
Act as amended in 1961 and 1966 as follows: “A ‘retail or service establishment’ shall mean an
establishment 75 per centum of whose annual dollar volume of sales of goads or services (or of both)
is not for resale and is recognized as retail sales or services in the particular industry”. The application
of this definition, which has had much judicial construction since its original enactment, is considered
at length in subpart D of this part. As is apparent from the quoted language, not every establishment
which engages in retail selling of goods or services will constitute a “retail or service establishment”
within the meaning of the Act.

—
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PART 779—THE FAIR LABOR STANDARDS ACT AS APPLIED TO RETAILERS OF GOODS OR
SERVICES

Subpart B—Employment to Which the Act May Apply: Basic Principles and Individual Coverage

§779.103 Employees “engaged in commerce.”

Employees are "engaged in commerce” within the meaning of the Act when they are performing
work involving or related to the movement of persons or things (whether tangibles or intangibles, and
including information and intelligence) among the several States or between any State and any place
outside thereof. (The statutory definition of commerce is contained in section 3(b) of the Act and is set
forth in §779.12.) The courts have made it clear that this includes every employee employed in the
channels of such commerce or in activities so closely related to this commerce, as to be considered a
part of it as a practical matter. {Court cases are cited in the discussion of this term in §§776.9-776.13
of this chapter). Typically, but not exclusively, employees engaged in interstate or foreign commerce
include employees in distributing industries, such as wholesaling or retailing, who sell, handle or
otherwise work on goods moving in interstate commerce as well as workers who order, receive, pack,
ship, or keep records of such goods; clerical and other workers who regularly use the mails, telephone
or telegraph for interstate communication; and employees who regularly travel across State lines while
working.
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§779.104 Employees “engaged in the production of goods for commerce.”

The activities constituting “production” within the meaning of the phrase “engaged in * * * the
production of goods for commerce” are defined in section 3(j) of the Act. (The statutory definition is set
forth in §779.13.) The handling or otherwise working on goods intended for shipment out of the State,
directly or indirectly, in engagement in the “production” of goods for commerce. Thus, employees in
retail stores who sell, pack, or otherwise work on goods which are to be shipped or delivered outside
of the State are engaged in the production of goods for commerce. Typically, but not exclusively,
employees engaged in the production of goods for interstate or foreign commerce, include those who
work in manufacturing, processing and distributing establishments, including wholesale or retail
establishments, that produce goods for interstate or foreign commerce. This includes everyone,
including office, management, sales and shipping personnel, and maintenance, custodial and
protective employees, whether they are employed by the producer or an intermediary. Employees may
be covered even if their employer does not ship his goods directly in such commerce. The goods may
leave the State through another firm, The workers may produce goods which become a part or
ingredient of goods shipped in interstate or foreign commerce by another firm. Also covered are
workers who are engaged in a closely related process or occupation directly essential to such
production. {(See §779.105.)
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PART 778—THE FAIR LABOR STANDARDS ACT AS APPLIED TO RETAILERS OF GOODS OR
SERVICES .

Subpart B—Employment to Which the Act May Apply: Basic Principles and Individual Coverage

§779.105 Employees engaged in activities “closely related” and “directly essential” to the
production of goods for commerce.

Some employees are covered because their work, although not actually a part of such preduction,
is “closely related” and “directly essential” to it. This group of employees includes bookkeepers,
stencgraphers, clerks, accountants and auditors and other office and white collar workers, and
employees doing payroll, timekeeping and time study work for the producer of goods:; employees in
the personnel, labor relations, advertising, promation, and public relations activities of the producing
enterprise; work instructors for the producer; employees maintaining, servicing, repairing or improving
the buildings, machinery, equipment, vehicles or other facilities used in the production of goods for
commerce, and such custodial and protective employees as watchmen, guards, firemen, patrolmen,
caretakers, stockroom workers, and warehousemen; and transportation workers bringing supplies,
materials, or equipment to the producer's premises, removing waste materials therefrom, or
transporting materials or other goods, or performing such other transportation activities, as the needs
of production may require. These examples are illustrative, rather than exhaustive, of the group of
employees of a producer who are “engaged in the production of goods for commerce™ by reason of
performing activities closely related and directly essential to such production.
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PART 779—THE FAIR LABOR STANDARDS ACT AS APPLIED TO RETAILERS OF GOODS OR
SERVICES

Subpart B—Employment to Which the Act May Apply: Basic Principles and Individual Coverage

§779.106 Employees employed by an independent employer.

Where the work of an employee would be closely related and directly essential to the production
of goods for commerce if he were employed by a preducer of the goods, the mere fact that the
employee is employed by an independent employer will not justify a different answer. (See §§776.17
(c) and 776.19 of this chapter.)
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Subpart B—Employment to Which the Act May Apply: Basic Principles and Individual Coverage

§779.107 Goods defined.

The term goods is defined in section 3(i) of the Act and has a well established meaning under the
Act since it has been contained in the statute from the date of its enactment in 1938. A comprehensive
statement of the meaning of the term "goods” is contained in part 776 of this chapter, which also cites
the court cases in which the term was construed. The statutory definition of “goods” is set forth in
§779.14. It will be observed that the term “goods” includes any part or ingredient of the goods. Also
that "goods” as defined in the Act are not limited to commercial goods, or articles of trade, or, indeed,
to tangible property, but include “articles or subjects of commerce of any character.” Thus telegraphic
messages have been held to be “goods” within the meaning of the Act (Western Union Tel. Co. v.
Lenroot 323 U.S. 490). Some of the “articles or subjects of commerce” which fall within the definition
of "goods” include written materials such as newspapers, magazines, brochures, pamphlets, bulletins,
and announcements; written reports, fiscal and other statements and accounts, correspondence, and
other documents; advertising, motion pictures, newspaper and radio copy; art work and manuscripts
for publication; sample books, letterheads, envelopes, shipping tags, labels, checkbooks, blankbooks,
book covers, advertising circulars, and wrappers and other packaging materials.
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Subpart B—Employment to Which the Act May Apply: Basic Principles and Individual Coverage

§779.108 Goods produced for commerce.

Goods are “produced for commerce” if they are “produced, manufactured, mined, handled or in
any other manner worked on” in any State for sale, trade, transportation, transmission, shipment or
delivery, to any place outside thereof. Goods are produced for commerce where the producer intends,
hopes, expects, or has reason to believe that the goods or any unsegregated part of them will move
(in the same or in an altered form or as a part or ingredient of other goods) in interstate or foreign
commerce. If such movement of the goods in commerce can reasonably be anticipated by the
producer when the goods are produced, it makes no difference whether he himself or the person to
whom the goods are transferred puts the gocds in interstate or foreign commerce. The fact that goods
do move in interstate or foreign commerce is strong evidence that the producer intended, hoped,
expected, or had reason to believe that they would so move. Goods produced to serve the movement
of interstate commerce within the same State are also produced for commerce within the meaning of
the Act, as explained in part 776 of this chapter.
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SERVICES
Subpatt B—Employment to Which the Act May Apply: Basic Principles and Individual Coverage

§779.109 Amount of activities which constitute engaging in commerce or in the production of
goods for commerce.

The Act makes no distinction as to the percentage, volume, or amount of activities of either the
employee or the employer which constitute engaging in commerce or in the production of goods for
commerce. However, an employee whose in-commerce or production activities are isolated, sporadic,
or occasional and involve only insubstantial amounts of goods will not be considered “engaged in
commerce or in the production of goods for commerce™ by virtue of that fact alone. The law is settled
that every employee whose activities in commerce or in the production of goods for commerce, even
though small in amount are regular and recurring, is considered “engaged in commerce or in the
production of goods for commerce®.
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Subpart B—Employment to Which the Act May Apply: Basic Principles and Individual Coverage

§779.111 Buyers and their assistants.

Buyers and their assistants, employed by retail businesses, as a regular part of their duties,
generally travel across State lines, or use the mails, telegraph, or telephone for interstate
communication to order goods; or they regularly send or receive, across State lines, written reports,
messages or other documents. These activities of such employees constitute engagement “in
commerce” within the meaning of the Act.
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PART 779—THE FAIR LABOR STANDARDS ACT AS APPLIED TO RETAILERS OF GOODS CR
SERVICES

Subpart B—Employment to Which the Act May Apply: Basic Principles and individual Coverage

§779.112 Office employees.

Similarly office employees of retail businesses who regularly and recurrently check records of and
make payments for goods shipped to their employer from outside of the State, or regularly and
recurrently keep records of or otherwise work on the accounts of their employer's out-of-State
customers, or who regularly and recurrently prepare or mail letters, checks, reports or other
documents to out-of-State points, are engaged both in commerce and in the production of goods for
commerce within the meaning of the Act. Likewise, imekeepers who regularly and recurrently prepare
and maintain payrolls for and pay employees who are engaged in commerce or in the production of
goods for commerce are themselves engaged in covered activities.
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§779.113 Warehouse and stock room employees.

Warehouse and stock room employees of retail businesses who regularly and recurrently engage
in the loading or unloading of goods moving in commerce, or who regularly and recurrently handle,
pack or otherwise work on goods that are destined to out-of-State points are engaged in covered
activities.
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§779.114 Transportation employees.

Transportation employees of retail businesses, such as truck drivers or truck drivers’ helpers, who
regularly and recurrently cross State lines to make deliveries or fo pick up goods for their employer; or
who regularly and recurrently pick up at rail heads, air, bus or other such terminals goods originating
out of State, or deliver to such terminals goods destined to points cut of State; and dispatchers who
route, plan or otherwise control such out-of-State deliveries and pick ups, are engaged in interstate
commerce within the meaning of the Act.
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§779.115 Watchmen and guards.

Watchmen or guards employed by retail businesses who protect the warehouses, workshops, or
store premises where goods moving in interstate or foreign commerce are kept or where goods are
produced for such commerce, are covered under the Act.
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§779.116 Custodial and maintenance employees.

Custodial and maintenance employees who perform maintenance and custodial work on the
machinery, equipment, or premises where goods regularly are produced for commerce or from which
goods are regularly shipped in interstate commerce are engaged in covered activities.
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§779.117 Salesmen and sales clerks.

A salesman or a sales clerk who regularly and recurrently takes orders for, or sells, or selects
merchandise for delivery to points outside the State or which are to be shipped or delivered to a
customer from a point outside the State, i.e. drop shipments; or who wraps, packs, addresses or
otherwise prepares goods for out-of-State shipments is performing covered activities.
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