47 CSR 30
WV/NPDES RULES FOR COAL MINING FACILITIES

RESPONSE TO COMMENTS

The comment period for the proposed changes to THE WV COAL MINE NPDES, 47 CSR
3, ended July 24, 2014 at the closed of the Public Hearing.

West Virginia has a National Pollutant Discharge Elimination System (NPDES) rule for both
coal facilities (47 CSR 30) and non-coal facilities (47 CSR 10). Both rules are nearly identical
and have long contained a provision providing that compliance with a permit equals compliance
with the federal Clean Water Act (CWA). However, the coal rule contains a separate provision
which requires coal NPDES permittees to meet water quality standards, whether or not such
standards are delineated in the permit or contained in the administrative record of the permitting

process. This language 1n the Mining NPDES Rule 1s set forth at 47 C.S.R. 30 § 5.1.1:

5.1.f. The discharge or discharges covered by a WV/NPDES permit are to
be of such quality so as not to cause violation of applicable water quality
standards promulgated by 47 C.S.R. 2. Further, any activities covered
under a WV/NPDES pernut shall not lead to pollution of the groundwater
of the State as a result of the disposal or discharge of such wastes covered
herein. However, as provided by subdivision 3.4.a. of this rule, except for
any toxic effluent standards and prohibitions imposed under CWA Section
307 for toxic pollutants injurious to human health, compliance with a permut

during 1ts term constitutes compliance for purposes of enforcement with
CW A Sections 301, 302, 306, 307, 318, 403, and 405 and Article 11.

SB 615 amended section six of the West Virgima Water Pollution Control Act (WVWPCA) to
clearly state West Virginia’s policy that compliance with a permit equals compliance with both

the WVWPCA and the CWA for both coal and non-coal facilities. This change does nothing
more than make the WV WPCA consistent with section 402(k) of the CWA. In order to carry out

the mandate of SB 615, WVDEP has proposed amending the Mining NPDES Rule at 47 C.S.R.
30 § 5.1.1f. to read as follows:
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307 for toxic pollutants injurious to human health, compliance with a permut
during its term constitutes compliance for purposes of enforcement with

CW A Sections 301, 302, 306, 307, 318, 403, and 405 and Article 11.

This proposed amendment mirrors the language of CWA § 402(k) and, therefore, cannot render
West Virginia’s mining program less stringent than its federal counterpart, as suggested. Under
West Virgima’s program, which 1s consistent with EPA’s regulations, WVDEP will analyze
permits at issuance and reissuance and impose effluent limitations where necessary to comply
with the WVWPCA, as 1t does with all other regulated non-mining industries 1n the State. The
WYVDEP also has authority to re-open permits to impose additional effluent limitations, where 1t

has gained information to indicate that such limitations are necessary.
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John M. Wood and Petra B. Wood
P.O. Box 271

Cassville, WV 26527

(304) 285-6159

Charles Sturey
West Virginia Department of Environmental Protection
Division of Mining and Reclamation

601 57th St., S.E.,
Charleston, WV 25304
Email: Charles.S.Sturevi@Wv.Gov

24 July 2014

Re: Proposed change to WV/NPDES Rule for Coal Mining Facilities (47 CSR § 30-5.1.1)

Dear Mr. Sturey:

We are adamantly opposed to the proposed change to 47 CSR § 30-5.1.f. This change
would facilitate an enormous step backwards 1in the environmental protection of West Virginia
streams. We hereby formally endorse the comments that are being submitted by Appalachian
Mountain Advocates that elaborate on the legal reasons why this proposed rule change would
violate state and federal laws, and why i1t should be withdrawn.

Additionally, we wish to point out that, with regard to existing NPDES permuits, the “anti-
backsliding” section of the Clean Water Act (CW A) provides that ... [i/n no event may such a
permit to discharge into waters be... modified to contain a less stringent effluent limitation if the
implementation of such limitation would result in a violation of a water quality standard under
section 303 of this title applicable to such waters.” 33 U.S.C. § 1342(0)(3). In no event can the
State water quality standards be less stringent than the Federal water quality standards
establishing limitations, standards, and other permit conditions (applicable to State NPDES
programs), which stipulate that,

“In addition to the conditions established under §122.43(a), each NPDES permit shall
include conditions meeting the following requirements when applicable.

(d) Water quality standards and State requirements. any requirements in addition

fo or more stringent than promulgated effluent limitations guidelines or standards
under sections 301, 304, 306, 307, 318 and 405 of CWA necessary to:

(1) Achieve water quality standards established under section 303 of the CIWA,
including State narrative criteria for water quality.

(1) Limutations must control all pollutants or pollutant parameters (either
conventional, nonconventional, or toxic pollutants) which the Director
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determines are or may be discharged at a level which will cause, have the
reasonable potential to cause, or contribute to an excursion above any State
water quality standard, including State narrative criteria for water quality.”

40 CFR § 122.44(d)(1)(i). (Emphasis added)

With regard to State narrative criteria for water quality, the 2014 WEST VIRGINIA DRAFT
SECTION 303(D) LIST WITH DECISION RATIONALE AND SUPPLEMENTS report!
acknowledges that:

“The DEP has decided to propose biological impairment listings based upon the
methodology that is expected by the EPA to properly execute Clean Water Act
requirements as evidenced in their 2012 oversight actions. The DEP is proposing to
retain most of the biological impairments identified in the Final West Virginia 2012
Section 303(d) List and to add new listings using the WVSCI and a threshold of 68.

FEach listed stream will be revisited prior to TMDIL development. Additional biological
monitoring will be performed as necessary to implement the new assessment
methodology. The causative stressor(s) of impairment and the contributing sources of
pollution will be identified during the TMDL development process.”

Clearly, the TMDL development process will recognize, as it has 1n the past, that coal mining 1s
a major source of biological impairment in many of the hundreds of West Virginia stream
segments that have been added to the 2014, 303(d) listing. However, the proposed revision to 47
CSR § 30-5.1.f would effectively preclude coal-mining sources from the TMDL implementation
process by exempting this source of 1onic pollution from consideration. It would hamstring
WVDEP’s legislative responsibilities mandating that each NPDES permit achieve water quality
standards established under section 303 of the CW A, including State narrative criteria for water
quality, and that limitations must control all pollutants or pollutant parameters (either
conventional, nonconventional, or toxic pollutants) which the Director determines are or may be
discharged at a level which will cause, have the reasonable potential to cause, or contribute to an
excursion above any State water quality standard, including State narrative criteria for water
quality.

Sincerely

John M. Wood and Petra B. Wood

http://www.dep.wv.gov/WWE /watershed/IR/Pages/303d 305b.aspx
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P.O. Box 507

APPALACHIAN Lewisburg, WV 24901
MOUNTAIN ph: 304-645-9006
ADVOCATES fax: 304-645-9008

email: info(@appalmad.org
www.appalmad. org

July 24,2014

Charles Sturey
Division of Mimng and Reclamation
WVDEP

601 57th St., S.E.,
Charleston, WV 25304

Re: Proposed Changes to 47 C.S.R. 30

Dear Mr. Sturey:

On behalf of Ohio Valley Environmental Coalition, West Virginia Highlands Conservancy, the West
Virginia Rivers Coalition and Sierra Club, we submit these comments on WVDEP’s proposed changes to 47
C.S.R. Part 30. Specifically, we oppose the proposed change that would delete the first sentence of 47 C.S.R. §
30-5.1.1, which provides that “[t]he discharge or discharges covered by a WV/NPDES permit are to be of such
quality so as not to cause violation of applicable water quality standards promulgated by 47 C.S.R. 2.”

Section 30-5.1.f1s necessary to prevent widespread violations by the coal industry of West Virgima’s
narrative water quality standard for stream protection. Discharges of high levels of conductivity from many
mine sites are causing or materially contributed to downstream biological impairment, as measured by West
Virginia Stream Condition Index (WVSCI) scores that are below the threshold passing score of 68. The
following table shows some of the mines that are causing violations of this narrative standard in West Virgima
streams:

Mine Co. Mine Permit No. Impaired Stream
Alex Energy Inc. Robinson North; Wildcat WV1015362; Robinson Fork
Wv1012401
Alex Energy Inc. Robinson North; Spruce WV1015362 Spruce Run
Run

Fola Coal Co. Surface Mine No. 3 WV1014005 Boardtree Branch;
Stillhouse Branch

Elk Run Coal Co. East of Stollings WwWyv1013441 Mudlick Fork;
Stolling Fork

Elk Run Coal Co. White Castle No. 1 WV1003968 Laurel Creek

Fola Coal Co. Surface Mine No. 2 WV1013340 Road Fork

Fola Coal Co. Surface Mine No. 44 WV1013815 Right Fork

Fola Coal Co. Surface Mine No. & WyV1019001 Cogar Hollow




Fola Coal Co. Monoc No. 2 WV1009290 Leatherwood Creek

As the attached map shows, narratively impaired streams are widespread throughout West Virginia and
particularly in coal mining regions of the state. Eliminating this regulation can only result in the increased
prevalence and severity of impairment.

State law prohibits WVDEP from promulgating this change to 1ts regulations. The West Virginia Water
Pollution Control Act provides that “[t]he secretary may . . . 1ssue a permit for the discharge or disposition of
any pollutant or combination of pollutants into waters of this state upon condition that the discharge or
disposition meets or will meet all applicable state and federal water quality standards . . .. W.V. Code § 22-
11-8(a). Consequently, the first sentence 1n 47 C.S.R. § 30-5.1.1 1s both consistent with, and required by, this
state statute. WVDEP’s proposed change to that regulation would violate state law.

Indeed, that state requirement 1s necessary to comply with federal law. The federal performance
standards under the Surface Mining Control and Reclamation Act (SMCRA) include prohibitions against
discharges that violate water quality standards, just as § 22-11-8(a) does. 30 C.F.R. § 816.42; 30 C.F.R. §
817.42. Thus, in order to become a delegated state, West Virginia had to prohibit water quality standards
violations. When the federal Office of Surface Mining, Reclamation and Enforcement (OSM) approved West
Virgimia’s state mining program in 1981, 1t found that the identical language in the predecessor to § 22-11-8(a)
was necessary to “make the program consistent with federal requirements.” 46 Fed. Reg. 5915, 5919 (Jan. 21,
1981). Based on this historical record, a West Virginia federal court has found that “the language concerning
water quality standards was inserted into the final NPDES rules so that the final NPDES rules would comply
with the state’s surface mining regulations which were already 1n effect.” Fola, 2013 WL 6709957, at *16.
Thus, the continued existence of § 22-11-8(a) and its regulatory counterpart in § 30-5.1.1 1s necessary to support
the viability of West Virginia’s state program under SMCRA.

In addition to OSM, the U.S. Environmental Protection Agency (EPA) also relied on the validity of §
30-5.1.1. when 1t approved the coal mining NPDES regulations in 1985. 50 Fed. Reg. 2996, 2997 (Jan. 23,
1985) (proposed rule); 50 Fed. Reg. at 28,202 (July 11, 1985) (final rule). OSM and EPA approval was
required when that rule was first promulgated. Approval of both agencies would also be required before the
proposed substantial change to that rule could become effective. 40 C.F.R. §§ 123.62, 131.21(c), (¢); 30 C.F.R.
§ 732.17.

Other provisions of Federal law also prohibit WVDEP from promulgating this change to its regulations.
States “may not set standards that are less stringent than the CWA’s.” Dubois v. U.S. Dept. of Agriculture, 102
F.3d 1273, 1300 (1st Cir. 1996). Section 510 of the CW A provides that a state “may not adopt or enforce any
effluent limitation, or other limitation, effluent standard, prohibition, pretreatment standard, or standard of
performance which i1s less stringent than the effluent limitation, or other limitation, effluent standard,
prohibition, pretreatment standard, or standard of performance under this chapter.” 33 U.S.C. § 1370 (emphasis
added). In addition, section 301(b)(1)(C) of the CW A mandates that discharges must comply with “any more
stringent limitation, including those necessary to meet water quality standards . . . established pursuant to any
State law or regulations.” 33 U.S.C. § 1311(b)(1)(C). Thus, West Virginia’s water quality standards provide
the “floor” for compliance with the CWA. WVDEP cannot enact regulations which allow NPDES permits to
set standards that fall below that floor. Yet that 1s exactly what WVDEP 1s proposing to do by removing the
existing provision in § 30-5.1.1, which explicitly sets that floor as a standard for compliance.



Even though EPA has delegated responsibility for administering the NPDES program to WVDEP,
WYVDEP has a continuing duty to comply with federal law 1n implementing that program. Section 402(¢)(2)
provides that, after a state takes over the CW A permit program, its program “shall at all times be 1n accordance
with this section.” 33 U.S.C. § 1342(¢)(2). “All times” means both before and after EPA delegation. Thus,
“[t]he federal NPDES program allows a state to take control of the permitting process within 1ts borders, so long
as 1t complies with the federal standards set forth by the Clean Water Act and the regulations promulgated under
that act.” Ohio Valley Environmental Coalition v. Miano, 66 F. Supp. 2d 805, 807 (S.D. W.Va. 1998). “To
maintain primacy over the permitting process, the State must comply with all applicable federal laws.” /d.
Consequently, federal law under the CWA continues to apply to state programs even after EPA’s federal permut
program 1s suspended.

This conclusion 1s supported by the fact that a whole set of EPA regulations on NPDES permitting
requirements expressly apply to state NPDES permit programs. 40 C.F.R. § 123.25(a). State programs “must
be administered in conformance with” these requirements. /d. Consequently, every NPDES permit 1ssued
under a State program must “contain (1) effluent limitations that reflect the pollution reduction achievable by
using technologically practicable controls and (2) any more stringent pollutant release limitations necessary for
the waterway receiving the pollutant to meet “water quality standards.”” Piney Run Preservation Ass n v.
County Com 'rs of Carroll County, MD, 268 F.3d 255, 265 (4" Cir. 2001) (quoting Am. Paper Inst. v. U.S.
Envtl. Prot. Agency, 996 F.2d 346, 349 (D.C.Cir. 1993) (citing 33 U.S.C. § 1311(b)(1)(C))).

The proposed regulatory change will also lead to significant discrepancies between permits for new
facilities and permits for existing facilities. In addition to § 301(b)(1)(C), another continuing federal
requirement 1s the CWA’s anti-backsliding provision. Under that provision, “[1]n no event may [an NPDES]
permit to discharge into waters be renewed, reissued, or modified to contain a less stringent effluent limitation 1f
the implementation of such limitation would result in a violation of a water quality standard under section 1313
of this title applicable to such waters.” 33 U.S.C. § 1342(0)(2). The existing regulation at § 30-5.1.1f1s an
“effluent limitation” within the meaning of this provision. It 1s incorporated by reference into the “boilerplate”
provisions that appear in Section C of all NPDES permits for coal mining operations. It 1s an enforceable
permit condition and effluent limitation. Ohio Valiey Envitl. Coal., Inc. v. Marfork Coal Co., Inc., 966 F. Supp.
2d 667, 684-85 (S.D.W. Va. 2013). Under the current version of § 30-5.1.1, permittees are prohibited from
causing or materially contributing to violations of a water quality standard, even if that standard 1s not translated
into a numerical limit in their permits. Under the new proposed version of § 30-5.1.1, permittees would nef be
would be prohibited from causing or materially contributing to violations of water quality standards, and would
only have to comply with the numerical limits 1n their permits. As a result, WVDEP’s proposed change would
make the existing effluent limitation less stringent, would result in violations of water quality standards, and
would therefore violate the antibacksliding provision in Section 402(0)(2). Although WVDEP may choose to
exclude the narrative standards language from the NPDES permit “boilerplate™ 1f the proposed regulatory
change takes effect, the anti-backsliding provision would prevent WVDEP from excluding that language from
existing, renewed, reissued, or modified permit. This would lead to a significant and inequitable difference
between new and existing permuits.

Finally, WVDEP’s proposed change to § 30-5.1.1f would violate the antidegradation policy in Section
303(d)(4) of the CWA. 33 U.S.C. § 1313(d)(4). This section 1s cross-referenced in the anti-backsliding
provision. [d., § 1342(0)(3). Section 303(d)(4) has two parts. For non-attainment waters, Section 303(d)(4)(A)
provides that a permittee may only backslide from a water-quality based effluent limitation if several conditions
are met, including attainment of the water quality standard. WVDEP’s proposed change would allow
backsliding without attaining the water quality standard, and would therefore violate this first part of the
antidegradation policy. Many of the streams into which coal mines discharge are impaired and listed on West
Virgmmia’s 303(d) List. For example, in the Eik Run and Fola cases cited above, all three receiving streams were



on that list because of selenium and 10onic pollution from mining. Under the proposed change, those violations
would be immunized, in violation of the CWA.

For attainment waters, Section 303(d)(4)(B) provides that a permittee may only backslide from a water-
quality based effluent limitations if the change 1s consistent with the state’s antidegradation policy. WVDEP’s
proposed change 1s imnconsistent with that policy because 1t would allow permittees to fall beneath the floor of
compliance with water quality standards. In light of the many impaired streams below mine sites, WVDEP
cannot simply assume, without any analysis, that 1ts change will protect water quality standards.

WVDEP will no doubt argue that § 30-5.1.1 1s unnecessary, because 1t can assure compliance with water
quality standards by setting numerical permit limitations that will prevent a violation of those standards. EPA
regulations require states to establish permit limitations for any pollutant that may be discharged at a level that
has a reasonable potential to cause or contribute to a violation of water quality standards. 40 C.F.R. §
122.21(d)(1)(1). However, WVDEP cannot rely on this requirement as a substitute for § 30-5.1.1, because
WVDEP has no methodology to establish numerical permit limitations that prevent violations of the narrative
water quality standard protecting the chemical and biological integrity of a stream. WVDEP’s narrative water
quality standards prohibit permittees from causing, or materially contributing to, conditions where there are
“[m]aterials in concentrations which are harmful . . . to . . . aquatic life” or conditions that result in “significant
adverse impacts to the chemical . . . or biological components of aquatic ecosystems.” 47 C.S.R. §§ 2-3.2¢c &
2-3.2.1. Inthe Elk Run case, the federal court found that WVDEP’s enforcement of these narrative standards
“has come to nearly a stand-still as a result of 1ts current lack of a methodology for assessing violations of those
standards.” Elk Run, 2014 WL 2526569, at *12. The court found that “the WVDEP currently has no
methodology for assessing whether violations of the biological narrative water quality standards embodied 1n §
47-2-3.2.¢ and -3.2.1 are occurring, and in 2012, the WVDEP flatly refused to use WVSCI scores to make such
determinations.” /d. at *18. The court further found that WVSCI 1s a viable methodology to enforce those
narrative standards, that WV SCI scores below 68 violate those standards, and that two mining companies are
discharging levels of conductivity that cause or materially contribute to those violations. /d. at *18, 30, 36.

This change 1s almost certainly being proposed at the request of the coal mining industry, which has
refused to control discharges of high levels of selenium and conductivity that are causing or materially
contributing to violations of water quality standards in waters downstream from mine sites. The West Virginia
federal courts have recently held nine mining companies liable under the Clean Water Act (CWA) for violations
of this provision. Chio Valley Environmental Coalition v. Elk Run Coal Co., 2014 WL 2526569 (S.D.W .Va.
June 4, 2014) (finding two coal companies liable for violations of § 30-3.1.1f related to discharges of high levels
of conductivity); Ohio Valley Environmental Coalition, Inc. v. Consol of Kentucky, Inc., 2014 WL 1761938
(S.D. W. Va. Apr. 30, 2014) (finding violations of § 30-5.1.f related to discharges of high levels of selenium);
Ohio Valley Environmental Coalition, Inc. v. Marfork Coal Co., Inc., 2014 WL 1648294 (S.D. W. Va. Apr. 24,
2014) (finding violations of § 30-5.1.f related to discharges of high levels of selenium); Ohio Valley
Environmental Coalition, Inc. v. Alex Energy, Inc.,  F.Supp.2d ., 2014 WL 1329919 (S.D. W. Va. Mar.
31, 2014) (finding four coal companies liable for violations of § 30-5.1.1 related to discharges of high levels of
selemium);, Ohio Valley Environmental Coalition v. Fola Coal Co., 2013 WL 6709957 (S.D.W.Va. Dec. 13,
2013) (finding violations of § 30-5.1.f related to discharges of high levels of selenium).

By removing § 30-5.1.1f and by also refusing to use the WVSCI methodology, WVDEP 1s trying to
create a situation where it 1s impossible to enforce compliance with narrative water quality standards in West

Virgimmia. It 1s trying to immunize mining companies from their CWA violations. As the federal court found 1n
FElk Run, this 1s an “abdication of responsibility by the WVDEP.” Jd. at *12. “To credit the WVDEP’s current
position that there 1s no methodology for assessing West Virginia’s biological narrative water quality standards



Virginia. It is trying to immunize mining companies from their CWA violations. As the federal court found in
Elk Run, this is an “abdication of responsibility by the WVDEP.” Id. at *12. “To credit the WVDEP’s current
position that there 1s no methodology for assessing West Virginia’s biological narrative water quality standards
in § 47-2-3.2.e and —3.2.1—leading to no enforcement whatsoever—would be to . . . fail to enforce the CWA.”
Id. Thus. removing § 30-5.1.f would be a clear violation of federal law.

For these reasons, the proposed change to § 30-5.1.1 should be withdrawn.

Respectfully Submitted.
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ef;/ Michael Becher

Appalachian Mountain Advocates

P.O. Box 507
Lewisburg, WV 24901

mbecher(@appalmad.org
304-382-4798
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CONSOL Energy Inc.

CNX Center

24 July 2014 1000 CONSOL Energy Drive
Canonsburg, PA 15317-6506

Mr. Charles S. Sturey

West Virgini ' |
est Virginia Department of Environmental Protection phone:  724/485-3011

Division of Mining & Reclamation fax: 704/ 485-4932

601 57th Street SE e-mail:  matthanley@consclenergy.com
Charleston, WV 25304 webi www.consolenergy.com
charies.s.sturey@wv.gov MATTHEW HANLEY

Supervisor—- Environmental Regulatory Affairs

Re: Comments on Proposed Revisions to 47 CSR 30 - NPDES Rule
{Comments Due: July 24, 2014)

Mr. Sturey:

CONSOL Energy Inc. (CONSOL), a leading diversified energy company headquartered in the Appalachian
Basin, would like would like to offer our support to the proposed revisions to 47 CSR 30, the coal mining
National Pollutant Discharge Elimination (NPDES) rule.

CONSOL supports the proposed revisions relating to the 2012 Senate Bill 615 and the clarification of the
“permit shield” provisions for coal mining permits (47 CSR 30.3.4.a.). The permit shield should be
applicable to coal mining NDPES permitting just as it applies to non-coal and federal permits. The
protections offered under the permit shield should apply in cases where the permittee is charged with
violating water quality standards despite complying with effluent conditions outlined in approved NPDES
permit limits.

CONSOL supports the proposed removal of language contained in §47-30-5. 5.1.f. stating that “The
discharge or discharges covered by a WV/NPDES permit are to be of such quality so as not to cause
violation of applicable water quality standards promulgated by 47 C.S.R. 2.”. The proposal lends to the
clarification of coal mine operator obligations associated with water quality for criteria not outlined by
state approved discharge permits. Unlike the Clean Air Act (CAA), the Clean Water Act (CWA) affords
shield protection through permit compliance. CWA Section 402(k) provides that compliance with a
NPDES permit shall be deemed compliance for purposes of Section 309 and 505 relating to
enforcement, and sections 302, 306, 307 and 403 of the Act. West Virginia’s previous inclusion of the
additional language negated the protection afforded specifically under the CWA. Implementing the
proposed regulatory change would restore the plain language intent of the CWA while creating a
consistent standard for both coal mining and non-coal mining permittees.

As a stakeholder, CONSOL would like to participate in any future proceedings and offer support to the
proposed changes to 47 CSR 30. We greatly appreciate your consideration concerning the revisions to
the referenced regulation. If you have any questions, please do not hesitate to contact me.

Regards,

Matthew Hanley, Supervisor — Environmental Regulatory Affairs, CONSOL Energy Inc.



Cc:  Evelyn S. Mackmight, Chief
NPDES Permits Branch
USEPA REGION 3
1650 Arch Street
Mail Code: 3WP41
Philadelphia, PA 19103-2029
Macknight.evelyvni@ Epa.cov

Comments on Proposed change to WV/NPDES Rule for Coal Mining Facilities
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From: Cindy Rank
Mining Committee Chair
4401 Eden Rd.

Rock Cave, VW 26234
304-924-5802

To: WV Department of Environmental Protection
Division of Mining and Reclamation

c/o Charlie Sturey

601 57th &t., S.E.,

Charleston, W\, 25304

RE: 47CSR30 WAV/NPDES RULE FOR COAL MINING FACILITIES proposed rule change
Submitted via email: DEP.Comments@wyv.qov and Chades. S.Sturey@V\v.Gov

Charlie,

The West Virginia Highlands Conservancy (WWVHC) adamantly opposes the proposed
deletion of the first sentence of 47CSR30-5.1.1. (i.e. “"The discharge or discharges covered by
a VWI/NPDES permit are to be of such quality so as not to cause violation of applicable water
quality standards promulgated by 47 C.S.R. 2.7)

VWVHC is fortunate to have substantive comments submitted on our behalf by Appalachian
Mountain Advocates and | here affirm and include by reference those fine comments.

However, we feel this proposed change so violates the letter and intent of federal and state
clean water and surface mine laws, and jeopardizes our state’s efforts to maintain and
improve where possible the quality of the streams and rivers of West Virginia that we are
compelled to make an additional less technical plea to withdraw this proposed rule change.

WV DEP is well aware of the several successful administrative and federal court challenges
that have supported this provision in WWNFPDES regulations and led to improvements in
discharges from offending mine sites. Itis deplorable that the agency now finds it acceptable
to weaken these regulations in response to industry dissatisfaction with the outcome of those
legal challenges.

It is a true sign of weakness that the agency chooses to compromise the state’s water
resources by eliminating the clear directive that industry is to guarantee their operations do
not violate water quality standards. The proposed change is unnecessary and unwise and
would only serve to lighten the load of industry by once more passing on the true cost of
doing business by allowing further stress to rivers and streams and placing additional unfair
burdens on the communities and future generations that will thrive only if we leave for them
the best possible water quality.

VWVHC urges you to withdraw this proposal, and thereby do what is best for the environment
and the future of the state of West Virginia.
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Adm. Reg. 20 -~ 5A Section 3
Series I1IT .

not supersede any permit previously issued under the State act. All provisions

of both permits shall be in force; except, in the event of a conflict, the
more stringent provisions shall apply. Such permits shall be deemed con-
solidated and considered as a single permit for the purposes of reporting,
administration and enforcement.

(¢) Those unexpired permits previously issued under the State Act
shall be revoked by the Chief whenever a new NPDES permit is issued for the
gsame facility under this chapter; the issuance of the new permit shall
constitute cause for revocation under fhe State Act. Any unexpired NPDES

permit issued by the U. S. EPA shall not be enforceable by the Chief upon

the issuance of a new NPDES permit under this chapter.

3.04 Effect of a Permit

(a) Except for any toxic effluent standards and prohibitions imposed

under Section 307 of the CWA, compliance with a permit during its term
constitutes compliance, for purposes of enforcement with Sections 301,
302, 306, 307, 318, 403 and 405 of CWA. In addition, one who is in
compliance with the terms and conditions of a permit shall not be subject
to criminal prosecution under Section 19 of the State Act for pollution
recognized and authorized by such permit. However, a permit may be revoked,
suspended, revoked and reissued or modified during its term for cause as
set forth in Section 9,

(b) The issuance of a permit does not convey any property rights of

any sort, or any exclusive privilege.

3.05 Duration and Transferability of Permits

{a) Permits shall be effective for a fixed term not to exceed five

(5) vears.

page 10
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Series 111

(b) of this section is no longer accurate because a different individual
or position has responsibility for the overall operation of the facility,
4 new authorization satisfying the requirements of paragraph (b) of this
section must be submitted to the Chief prior to or together with any
reports, information, or applications to be signed By an authorized
representative. |

(d) Certification. Any person signing a document under paragraphs (a)
or {(b) of this section shall make the following certification:

"I certify under penﬁlty of law that I have personally examined and
am familiar with the information submitted in this document and all attach-
ments and that, based on my inquiry of those individuals immediately
responsible for obtaining the information, I believe that the information
is true, accurate, and complete. I am aware that there are significant

penalties for submitting false information, including the possibility of

fine and imprisomment.”

4.07 Filing Fee - For all NPDES permits, the filing fees required under

Chapter 3, Section 7 shall apply, as though fully set forth herein.

Section 5. Conditions Applicable to All Permits

The following conditions apply to all permits. All conditions shall
be incorporated into the permits either expressly or by reference. If
incorporated by reference, a specific citation to these regulations must
be given in the permit.

{(a) Duty to comply:

(1) The permittee must comply with all conditions of this permit.
Permit noncompliance constitutes a violation of the CWA and State Act

and is grounds for enforcement action; for permit modification, revocation

page 28
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WREB
Adm, Reg. 20 - 5A Section 5

Series 111

and reissuance, suspension or revocation; or for denial of a permit renewal

application.

(2) The permittee shall comply with all effluent standards or
prohibitions established under Section 307(a) of the CWa for toxic pollutants
within the time provided in the regulatioms that establish these standards
or prohibitions, even if fha permit has not yet been modified to incorparaté

the requirement.

(b) Duty to reapply. If the permittee wishes to continue an activity
regulated by this permit after the expiration date of this permit, the
permittee must apply for a new permit at least 180 days prior to expiration

of the permit.

(¢) Duty to halt or reduce activity. It shall not be a defense for
a permittee in an enforcement action that it would have been necessary to
halt or reduce the permitted activity in order to maintain compliance with
the conditions of this permit. Upon reduction, loss or failure of the
treatment facility the permittee shall, to the extent necessary to main-
tain compliance with its permit, control production or all discharges or
both until the facility is restored or an alternative method of treatment
is provided.

(d) Duty to mitigate. The permittee shall take all reascnable steps
to minimize or correct any adverse impact on the environment resulting

from noncompliance with this permit.

(e) Proper operation and maintenance. The permittee shall at all
times properly operate and maintain all facilities and systems of treat-
ment and control (and related appurtenances) which are installed or used
by the permittee to achieve compliance with the conditions of this permit.
Proper operation and maintenance includes effective performance,

adequate funding, adequate operator staffing and training, and adequate

O _ e e page 29 ..
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Adm. Reg. 20 - 5A Section 5
Series 111

laboratory and process controls, including appropriate quality assurance

procedures. Unless otherwise required by Federal or State law, this
provision requires the operation of back-up auxiliary facilities or

similar systems only when necessary to achieve compliance with the

conditions ¢f the permit. For domestic waste treatment facilities, waste
treatment operators as classified by State Health Department Regulations
authorized under Chapter 16, Article 1, Public Heslth Laws, Code of West
Virginia, will be required except that in circumstances where the domestic
waste treatment facility is reéeiving any type of industrial waste, the Chief
may require a more highly skilled operator.

(f) Permit actions. This permit may be modified, revoked and re-~
issued, suspended, or revoked for cause., The filing of a request by the
permittee for a permit modification, revocation and reissuance, or
revocation, or a notification of planned changes or anticipated noncompliance,
does not stay any permit condition,

(g) Property rights. This permit does not convey any property rights

of any sort, or any exclusive priviledge.

(h) Duty to provide information. The permittee shall furnish to the

Chief, within a specified time, any information which the Chief may request

to determine whether cause exists for modifying, revoking and reissuing,
suspending, or revoking this permit, or to determine compliance with this
permit. The permittee shall also furnish to the Chief, upon request, copies

of records required to be kept by this permit.

(i) Inspection and entry. The permittee shall allow the Chief, or
an authorized representative, upon the presentation of credentials and

other documents as may be required by law, to:

(1) Enter upon the permittee's premises where a regulated facility or

activity is located or conducted, or where records must be kept under the

conditions of this permit;
~page 30
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STATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESOURCES : ~ “
CHARLESTON 25305

JOHN D. ROCKEFELLER IV May 8, 1984 ' WILLIS H. HERTIG, JR.
Governor Director

RONALD R, POTESTA
Deputy Director

The Honorable A. James Manchin

Secretary of State
State Capitol, Suite 157-K
Charleston, West Virginia 25305

Dear Mr. Manchin:

Re: Filing of Proposed Regulations -
Series VII - West Virginia Surface
Mining Regulations; Section 10 -
Article 5A/NPDES Regulations

The Department is filing with your office proposad rules and regulations
relating to the consolidation of the State's surface mining program and

water pollution control program as it relates to coal mines, preparation
plants, and all refuse and waste therefrom under Article 5A.

We are proposing these rules. for public comment until the close of
business on June.8, 1983 or until the end of the public hearing scheduled
for that day. We have enclosed a separate Notice of Public Hearing.

Please file these proposed regulations at your earliest convenience.

Wlll:.s H. "
Chairman, Raclamatwn Ommmsmn

Sincer

WHH/rsb
Attachments

FILED IN THE OFFICE OF
A. JAMES MANCHI N

1
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STATE OF WEST VIRGINIA

OFFICE OF THE SECRETARY OF STATE

CHARLESTON 235305

"

alltrvinly

A. JAMES MANCHIN
EXCRETARY OF STATE

S5TATE REGISTER FILING

I, Willis H. Hertig, Jr. 5 Chaixrman | y
| fitle or Position
Reclamation Commission , hereby submit to record in

Jepartment or Division

the State Register on 8 1/2 x 11" paper two (2) copies of '

Y

(x¥x) proposed rules and regulations concerning topic¢s of matesrial not f i
covered by existing rules and regulations; N

() pronosed rules and regulations sunersedlna rules and regulations
already on file; '

( ) notice of hearing;
() findings and determinations;

() rules and regulations; or
FILED IN THE OFFICE OF

() other - specify (. : | A. JAMES MANCHIN

This f£ili ertains to SECRETARY OF STATE

ni ing rta
P THIS DATESS — F—F

Chapter 20 | Adminisfrative Law Division
Article I T
Series VIT
Section___ 1p
Page No.

X} preposed rules and regulations arc required to go to Leglislative
Rule Making Committee

( )} proposed rules and regulations are excluded from f?giﬁlative
Rulz Makine Committce; Y

. . May 8 1984 00000
Date submtoood
AI'JJF.gA-uV’ .

Signature o: (I Authoriiiag
this Flllng



IRy,

Case 2:12-cv-03412 Document 87-14 Filed 11/18/13 Page 3 of 7 PagelD #: 2203

10A.

10A.01
10A.02
10A.03
10A.04
10A.05

10B.

10C.

10C.01
10C.02
10C.03
10C.04
10C.05
10C.06

10C.07

10D.

100,01
10D,02
100,03
10D0.04
10D0.05

SECTION 10
Article S5A/NPDES Regulations
INDEX
GENERAL
Scope and Purpose
Authority

Effective Date

Filing FILED IN THE OFFICE OF
N A. JAMES MANCHIN

SECRETARY OF STATE

Applicability |
THIS DATLM

. * Divicion
DEFINITIONS Administrative Law Divisio

PERMITS

Permit Requirement; Exemptions.
Prohibition Against Issuing a W/NPDES Permit

Denial _gi Permits

Effect of a Permit

Duration and Transferability of Permits

NPDES Permits Issued by EPA and the Chief of the Division of
Water Resources

Transition and Consolidation Program for WV/NPDES g_l_}g_ Article 6 Permits.

APPLICATION FOR PERMITS
Duty to Apply

Responsible Party Applies
Completeness

Time to Apply

Information Required from Applicants
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(a) Information required from all applicants
(b) Tnformation required ?rem'fi?ktgn Sources or New Dischargers
(c) Tnformation Required for New Sources. T

(d) PYan for Abandopnment and Application to Abandon a Mine.

(e) Discharges into non-complying waters

(f) Variance Requests

(g) Expedited Variance Procedures and time extensions

g L ]

10D.06 Record Keeping by Applicant

10D.07 Signatories to Permit Applications and Reports
100,08 Filing Fee

10E CONDITIONS APPLICABLE TO ALL PERMITS

P W

10E,01  Duty to comply
10E.02 Duty to reapply.
10E.03  Duty to halt or reduce activity,

10E.04 Duty to mitigate,
10£,05 Proper operation and maintenance.

10E.06 Permit actions.

10E.07 Transfer.

10E.08 Property rights,
10E.09 Duty to provide information.

10E,10  Inspection and entry.
10E.11 Monitoring and records
10E.12  Signatory requirement.
10E.13  Reporting requirements

10E.14  Bypass
10E.15 Upset

10E.16  Reopener Clause.
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SECTION 10 - ARTICLE BA/NPDES REGULATIONS |

10C.04 Effect of a Permit

(a) Except for any toxic effluent standards and prohibitions imposed
under Section 307 of the CWA, compliance with a permit during its
term constitutes compliance, for purposes of enforcement with
Sections 301, 302, 306, 307, 318, 403, and 405 of the CWA and
Article 5A. However, a permit may be modified, reissued or
revoked‘during its term for cause as set forth in Section 10H.

(b) The issuance of a W/NPDES permit does not convey any property
rights of any sort, or any exclusive privilege.,

10C.05 Duration and Transferability of Permits

~ (a) Duration - WV/NPDES permits shall be effective for a fixed term

not to exceed five (5) years. The Director may vary the term of
a W/NPDES permit to ensure that expiration dates of the WV/NPDES
permit and the Article 6 Surface Mining permit coincide, but 1in
no case may the W/NPDES permit be shortened to less than three
and one-half years for the sole purpose of reconciling expiration
dates of Article 6 and WW/NPDES permits unless the permittee agrees.

(b) Extensions - A WW/NPDES permit may be extended by the Director for
a period not to exceed eighteen (18) months beyond its expiration
date if the applicant has made a timely and complete application
for permit reissuance. Timeliness of an application for permit
reissuance is governed by Section 10D0.04 (120 days prior to permit
expiration). A complete application for the purpose of this
extension shall mean that the required number of copies of the
application were submitted, including the filing fee of $50.00,
the application questions are faithfully answered and the application

10 - 13
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credit of the operating permit Fees Fund in accordance with 20-6-9(f)

of the State Act.
10E CONDITIONS APPLICABLE TO ALL PERMITS

L R I

The following conditions apply to all WV/NPDES permits. All
conditions shall be incorporated into the W/NPDES permits either
expressly or by reference. If incorporated by reference, a specific
citation to these regulations must be given in the permit.

10E.01  Duty to comply

(a) The pérmittee must comply with all conditions of this permit.
Permit noncompliance constitutes a violation of the CWA and
Article 5A and is grounds for enforcement action§ for permit
modification, suspension or revocation; or for denial of a permit

_ reissuance application.

(b) The permittee shall comply with all effluent standards or prohibitions
established under Section 307(a) of the CWA for toxic pollutants
within the time provided in the regulations that establish these
standards or prohibitions, even if the permit has not yet been
modified to incorporate the requirement.

(c) The Clean water Act and Article 5A provide that any person who
violates a permit condition implementing sections 301, 302, 306,
308, 318 or 405 of the Clean Water Act, or any provision of a
WV/NPDES permit or rule or regulation promulgated under Article
5A, is subject to a civil penalty not to exceed $10,000 per day
of such violation. Any person who willfully or negligently
violates permit conditions implementing sections 301, 302, 306,
307, or 308 of the Act or any provision of Article bA or its

10 - 35
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10E.02

10E.C4

10E.05

W /NPDES permit, is subject to a fine of not less than $2,500 nor
more than $25,000 per day of violation, or by imprisonment for
not more than one (1) year, or both.

Duty to reapply. If the permittee wishes to continue an activity
requlated by this permit after the expiration date of this W/NPDES

permit, the permittee must apply for a new permit at least 120 days

prior to expiration of the permit,

il sttt RN LI

permittee in an enforcement action that it would have been necessary
to halt or reduce the permitted activity in order to maintain compliance
with the conditions of this permit. Upon reduction, loss or failure
of the treatment facility the permittee shall, to the extent necessary
to maintain compliance with its permit, control production or all
discharges or both until the facility is restored or an alternative
method of treatment is provided. This requirement applies, for
example, when the primary source of power to the treatment facility
fails or is reduced or lost.

Duty to mitigate. The permittee shall take all reasonabie steps to
minimize or prevent any discharge in violation of this permit which
has a reasonable likelihood of adversely affecting human healith or

the environment,

Proper operation and maintenance. The permittee shall at all times
properly operate and maintain all facilities and systems of treatment
and control (and related appurtenances) which are installed or used

by the permittee to achieve compliiance with the conditions of this

permit, Proper operation and maintenance includes effective performance,

10 - 36
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Commr:?r?ts of the West Virginia Coal Association:
Proposed Revisions to the Coal Mining NPDES Rule (47 CSR 30)
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STATE OF WEST VIRGINIA e DEPARTMENT OF NATURAL RESOMRCES o CHARLESTON 25305

willis H. Hertig, Jr., Director

FOR RELEASE: May 25, 1984 ®hone: 304/348-3381

PRANSFER AND CONSOLIDATION OF WATER POLLUTION CONTROL PROGRAM

NOTICE OF PUBLIC HEARING ~

TRANSFER AND CONSOLIDATION OF WATER POLLUTION CONTROL PROGRAM

The West Virginia Reclamation commission filed proposed rules and reg-

ulations with the Secretary of State in the State Register May 7, 1984, con-

cerning the transfer and consolidation of the water pollution contr%l program

(Article S5A/NPDES) into the reclamation program.
Comments from the public will be accepted until the close of business

Friday, June 8, 1984, or‘until the end of a public hearing scheduled to begin

at 7:00 p.m, on that date.

Copies of the proposed rulemaking filing can be obtained from the Director's

office, Department of Natural Resources, by contacting Ron Shipleyé 304/348-2754.

####

NOTICE OF PUBLIC HEARING

The West Virginia Reclamation Board of Review will hold a site viewing

and hearing on the Appeal of Elizabeth Meredith and Eleanor McGinnis v.

willis Hertig, Jr., concerning omega Mining Company, Inc., SMA No. 1265 on

participants in the site viewing will meet at the
: £

Tuesday, June 12, 1984..

Ramada Inn in Morgantown, WV at §:30 a.m. and depart from there for the site

viewing. The hearing will immediateiy follow the site viewing at the Northern

Division Office of the West Virginia Department of Mines, 300 Scoﬁt,ﬂvenue,

Morgantown, WV.
#H K ¥
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Volume I
? Issue 49

A Weekly

Publication

' May 11, 1984

Pages 766-785

Robert Jackson
Secretary of
State's Office
Administrative
Law Division

State Capitol
Charleston, WV
25305

304/345-4000

Comments of the West Virginia Coal Association:

July 24, 2014
Attachment “D”
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PROPOSED RULES FILED IN THE SECRETARY OF STATE'S OFFICE

al State Tax Department -- Amendments on corporation
net income tax. Chapter 11-24-16, 17, 17(a) & 18.
($9.00)

b} Department of Natural Resources -- West Virginia
Surface Mining regulations. Section 10 - Article
5A/NPDES. Chapter 20-6-43b. ($11.90)

Yeor de ke Pk de ok e Aok

EMERGENCY RULES FTLED IN THE SECRETARY OF STATE'S OFFICE
etffective on Tiling

a)l State Tax Department -~ Listing of property for
purposes of the first statewide reappraisal.
Chapter 11-1A-5, (%3.10)

b} Department of Natural Resources -- Governing hunting
with a pistol or revolver. Chapter 20-1-7. (%1.00)

s Y e % e e e e e g e e e ke

g —

al No report this week.
kR FRkkhkk kb kk

RULES THAT ARE EXCLUDED FROM LEGISLATIVE
T RULE MAKING COMMITTEE

al HNone this week.

Proposed Revisions to the Coal Mining NPDES Rule {47 CSR 30)
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: ' N C0SE PERSONS HHO WISH TO OBTAIN A

RN V7 /N copY OF AN ENTIRE REGULATION MAY DO SC

FOR THE COST OF COPYING AND DISTRIBUTION. &

THE COST OF OBTAINING THE COMPLETE REGULATION IS

IMMEDIATELY AFTER THE TITLE. JUST SEND THE TITLE o 8
REGULATION TOGETHER WITH THE COST TO THE ADDRESS ON THE

statE /
{ FRONT OF EACH WEEK’S REGISTER.

LFGISLATIVE RULES PASSED BY THE LEGISLATURE
ﬂarcﬁ 10, 1984 -- Senate Bill #425

al Department of Motor Vehicles -- Compuisory Motor
Vehicle Liability Insurance requlations.
Chapter 17A-2-9. (%1.60)

b} West Virginia Board of Medicine -- Licensing,
Disciplinary and Complaint Procedures; Podiatry;
?gysicgan Assistants. Chapter 30-3-7(a)(1),
($8.40

CHRONOLOGICAL INDEX BY AGENCY AND AUTHORITY

NOTICES OF PUBLIC MEETING
(enclosed®

1} Board of Barbers and Beauticians.
2} Air Pollution Control Commission.
3} Municipal Bond Commission.

4) State Tax Department.

5V Department of Natural Resources.

6) West Virginia Board of Examiners of Radiologic
Technology.

7Y MNursing Home Advisory Council.

8) West Virginia Public Legal Services Council.
9} West Virginia Department of Human Services.
10) Library Commission.

11} United Cerebral Palsy of West Virginia.

12) Department of Health -- 7 Meetings,
13) West Virginia Appraisal Control & Review Commission.
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STATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESOURCES
CHARLESTON 25308

JOHN D. ROCKEFELLER 1V May 8, 1984 WILLIS H. HERTIG, JR.
Governor Diesctor
'RONALD R. POTESTA
Deputy Director

The Honorable A. James Manchin
Secretary of State

State Capitol, Suite 157-K
Charles tcrn West Virginia 25305

Dear Mr. Manchin:

Re: Filing of Proposed Regulations -
Series VII - West Virginia Surface
Mining Regulations; Section 10 -
Article S5A/NPDES Regulations

The Department is filing with your office proposed rules and regulations
relating to the consolidation of the State's surface mining program and
water pollution control program as it relates to coal mines, preparation
plants, and all refuse and waste therefrom under Article 5A.

We are proposing these rules for public cament until the close of
business on June 8, 1983 or until the end of the public hearing scheduled
for that day. We have enclosed a separate Notice of Public Hearing.

Please file these proposed regulations at your earliest convenience.

WHH/xrsb
Attachments

SECRETARY ..;s sm'rz-:
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Comments of the West Virginia Coal Association:
Proposed Revisions to the Coal Mining NPDES Rule (47 CSR 30}
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July 24, 2014
Attachment “E”
STATE OF WEST VIRGINIA | '
DEPARTMENT OF NATURAL RESOURCES
CHARLESTON 25305
JOHN D. ROCKEFELLER IV WILLIS H. HERTIG, JR.
Governor Director
November 8, 1984

RONALD R. POTESTA
Deputy Director

The Honorable A. James Manchin
Secretary of State

Capitol Complex
Charleston, West Virginia 25305

Dear Secretary Manchin:

Enclosed please find two coples of the West Virginia Surface
Mining Reclamation Regulatione_as approved by the Department of

Natural Resources after a public hearing was held on September 26,
1984,

As you will note from the attached statement made by Dennis
Treacy, Assistant Attorney General, who was appointed by the

Director of the Department of Natural Resources to administer the

public hearing, no one appeared to comment on the regulations nor
were there any written comments received by the deadline.

Due to an oversight by the Department, one change had to be
made [see errata sheet under 4C.05(f)] to correspond with changes

in other MSHA approvals as directed by OSM conditions on our
program.

If you have questions or need additional information, please
do not hesitate to let me know.

Sinperely,

f{2Anqldpu{fé}ZEZQ&&mAémj?ZVL/

ames E, Pitsenbarger, Chief
Division of Reclamation

i
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WY/NPDES Regulations - Section 10 Index

E 10A. GENERAL

10A.01 Scope and Purpose
10A.02 Authority

10A.03 Effective Date
10A.04 Filing Date
10A.05 Applicability

~10A.06 Invalidity
10A.07  Incorporation by Reference

108, DEFINITIONS

10B.01  "Administrator"

10B.02 "Applicable standards and limitations"

10B.03 "Application® |

10B.04  "Article 5A" or "SHPCA"

10B.05 "Average monthly discharge limitation®

10B.06  "Best Management Practices" or "BMPs"

10B.07 "Clean Mater Act" or "CWA"™

10B.08 "Continuous discharge® |
10B.09 "Coal mines, preparation plants and all refuse and waste therefrom“
108,10 "Coal Mine" or "Mine" .
108.11 "Coal preparation plant”

10B.12 "Coal preparation plant associated areas"
10B.13 "Daily discharge"

10B.14 “Discharge”

10B.15 “"Discharge of a pollutant®

10B.16  "Discharge Monitoring Report" or "DMR" ;
108.17 "Draft permit” .
10B.18 "Effluent limitation®

108.19 “"Effluent limitations guidelines"”

10B.20 “"Environmental Protection Agency" or "EPA"
10B.21 "Existing Source”

10B.22 "Facility® or “activity"

10B.23 "General permit”

10B.24 “Hazardous substance"

10B.25 "Indirect Discharger"

10B.26 "Interstate agency"”

108.27 "Major facility" _
10B.28 "Maximum daily discharge limitation" ;
108.29 "National Pollutant Discharge Elimination System" or “NPDES*® '
10B.30  "New source” | ;
108.31  "Operator" ~ . o
108,32  "Owner® - _ ;
108.33 "Point source® ;
10B.34 "Privately owned treatment works" |
10B.35 "“Process wastewater"

10B.36  "Proposed permit”

10B.37 "Publicly owned treatmend works" or POTW

10B.38 "Recommencing discharger"

10B.39  “"Regional Administrator”

108.40 "Reissuance"
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10B.41
10B.42
10B8.43
10B.44
10B.45
10B.46
108,47
10B.48
10B.50

10C.

10C.01
10C.02
10C.03
10C.04
10C.05
10C.06
10C.07

100.

10D.01
10D.02
100,03
100,04
10D0.05
100,06
100.07
100.08

10E.

10£.01
10E.02
10E.03
10E.04
10E.05
10E.06
10E.07
10E.08
10E.09
10E.10
10E.11
10E.13
10E.14
10E.15
10E.16
10E.17
10E.18

Schedule of compliance®
"Secretary"

“Site“

"State"

"Total dissolved solids”
"Toxic pollutant®

"Yariance"

"WV/NPDES Application”
"WY/NPDES Permit" or "Permit®
"Wetlands”

PERMITS

Permit Requirement; Exemptions; Prohibitions.

Prohibition Against Issuing a WV/NPDES Permit

Denial of Permits

Effect of a Permit

Duration and Transferability of Permits |

NPDES Permits Issued by EPA and the Chief of the Division of Water Resources

Transition and Consolidation Program for WV/NPDES and Article 6 Permits.

APPLICATION FOR PERMITS

Duty to Apply
Responsible Party lies
Completeness

Time to Apply
Information Required from Applicants

Record Keeping by Applicant
Signatories to Permit Applications and Reports

Filing Fee
CONDITIONS APPLICABLE TO ALL PERMITS

Duty to comply: Penalties

Duty to reapply.

Duty to halt or reduce activity.
Duty to mitigate.

Proper operation and maintenance.
Permit actions.

Transfer.

Praperty rights.

Duty to provide information.
Inspection and entry. |
Monitoring and records

Signatory requirement.

Reporting requirements

Bypass

Upset

Reopener Clause.

Removed Substances

New Sources

Definitions
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SECTION 10 - ARTIGLE 5A/NPDES REGULATIONS ge & o ege D e
10C.03 Denial of Permits

10C.04

10C.05

WV/NPDES permits may be denied for noncompliance with Article 5A
and this section including the reasons specified in 10H.04 or when a
surface mining permit under Article 6 has been denied. Iﬁ the case
of an application for reissuance an outstanding violation of an
existing permit is grounds for denial. Any denfal of the WV/NPDES
permit is appealable to the Water Resources Board pursuant to W.Va.
Code §20-6-43(d) and in accordance with the procedures and authorit}
of W.Va. Code §20-5A-15.
Effect of a Permit

(a) Except for any toxic effluent standards and praﬁibitions imposed
under Section 307 of the CWA, compliance with a perﬁit during its
term constitutes compliance, for purposes of enforcement with 1
Sections 301, 302, 306, 307, 318, 403, and 405 of the CWA and
Article 5A. 'However, a permit may be modified, reissued or
revoked during‘its~tebm for cause as set forth 1n-Sectian 10H.

(b) The issuance of a WV/NPDES permit does not convey any property
rights of any sort, or any exclusive privilege.

Duration.ggg'Transferabilitz‘gi‘Permits

- {a) Duration - WV/NPDES permits'shall be effective for a fixed term
nbf to exceed five {5) years. The Director may shorten the term
of a WV/NPDES permit to ensure that expiration dates of the NV/NPDES_
permit and the Article 6 Surface Mining permit coincide, but a
WV/NPDES permit may not be shortened to less than three and one-
'half years for the sole purpose of reconciling exbir&tion dates

of Article 6 and WY/NPDES permits unless the permittee agrees. |

10 - 12
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SECTION AR £ ARTTEIE S A AP DI HESI AT 10hs . 0% 2 SEir I T Fohes

accordance with a system designed to assure that qualified personnel
properly gather and evaluate the information submitted. Based on
my inquiry of the‘person or persons who manage the system, or
those persons directly responsible for gathering the information,
the information éubmitted is, to the best of my knowledge and
belief, true, accurate, and compliete. 1 am aware that there are
significant penalties for submitting falsé information, including
_ the possibility of fine and imprisonment for knowing violations."
10D.08 Filing Fee - A filing fee of $50 shall be required with all WV/NPDES
Applications and shall be deposited with the State Treasurer to the
credit of the operating permit Fees Fund in accordance with 20-6-9(f)
of the State Act. '
10E.  CONDITIONS APPLICABLE TO ALL PERMITS
The following conditions apply to all NV/NPDES permits. All conditions
shall be incarpbratéd into the WV/NPDES permits either éxpressly or by
reference.‘ [f incorbarated by reference, a specific citation to

these regulations must be given in the permit,

10E.01 Duty to comply: Penalties

(a)‘The permittee must comply with all conditions of this permit,
Permit noncompliance constitutes a violation of the CWA, Article
BA and Article 6 and is grounds for enforcement acﬁion;‘fof
| WV/NPDES permit modificatian, suspension or rev06atfcn; ar'fSr
denial‘of a WV/NPDES permit reissuance application., |
{b) The permittee shall comply with all effluent standards or prohibitions
established under Section 307{(a) of the CWA for toxic pollutants -
‘within the time provided in the regulations that establish these
standards or prohibitions, even if the permit has not yet beeh
modified to incorharate the réquirement. ’

10 - 34
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SECTION 10 - ARTICLE SA/NPDES REGULATIONS 10E. PERMIT CONDITIONS

(c) The Clean Water Act and Article 5A provide that any person who

violates a permit condition implementing sections 301, 302, 306,

307, 308, 318 or 405 of the Clean Water Act, or any provision of

a HV/NPDESepermit or rule or regulation promulgated under Artﬂc1e

5A, is subject to a civil penalty not to exceed $10,000 per1d£y

of such violation. Any person who willfully or negligently

violates permit conditions implementing sections 301, 302, 30é,

307, or 308 of the Act or any provision of Article 5A or its g

WY/NPDES permit, is subject to a fine of not less than $2,500§nor

more than $25,000 per day of violation, or by imprisonment fo&

not more than one (1) year, or both. |
(d)‘Any person who falsifies, tampers with, or knowingly renders

inaccurate any monitoring device or method required to be maintained

under this permit shall, upon conviction, be punished by a fine '

of not more than $10,000 per violation, or by imprisomment for

Inot more than 6 months per violation, or be both. }

(e) The CWA and Article 5A provide that any person who knowingly |
- makes any false statement, representation, or certification ih
any record or other document submitted or required to be maihiained
under this permit, including monitoring reports or reperts off
campliance or non-compliance shall, upen’convictiun,.be punismed
bj a fine of not more than $10,000 per vieletien; or by imprisonment
for not more than s1x (6) months per violation, or by .both. '
(f) The effluent or effluents covered by this permit are to be oﬁ
such quality so as not to cause vaelation of epp11cable water
'qua11ty standards adopted by the State Water Resources Boardq
Further, any act1vit1es covered under this permit shall not Ieed

10 - 35
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SECTION 10 - ARTICLE SA/NPDES REGULATIONS 10E. PERMIT CONDITIONS

to pollution of the groundwater of the state as a result of the
disposal or discharge of such wastes covered herein.

(g) Nothing in this subsection shall be construed to 1imit or prohibit
any other authority the Director may have under Article 5A or
Article 6, or to relieve the permittee from any responsibilities, .
liabilities or penalties for not complying with Series I and III
of thelwater Resources Board's regulations. - |

10E.02 Duty to reapply. If the permittee wishes to continue an activity
regulated by this permit after the expiration date of this WY/NPDES

permit, the permittee must apply for a new permit at least 120 days

prior to expiration of the permit.

MM“

10E.03 Duty to halt or reduce a activity. Upon reductxan. loss or failure of

the_treatment facility the permitiee shall, to the extent necessary

to maintain compliance with its permit, control production or all
discharges or both until the facility is restored or an alternative
method of treatment 1s~prov1ded. This requirement apb]ies, for
example, when the primary source of power to the treatiment facility
fails or is reduced or lost. It shall not be a defenée for_a permittee
in an enforcement action that it would have been necessary to halt or

 reduce the permitted activity in order to maintain compliance with

the conditions of this permit. |

10E.04 Duty to mitigate. The permittee shall take all reasonable steps to

minimize, correct or prevent any discharge in violation of this
permit which has a reasonable likelihood of adversely affecting human
- health br the environment. |

10E.05 Proper operation and and maintenance. The permittee shall at all times

properly operate and maintain all faci]ities and systems of treatment‘

10 - 36
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Comments of the West Virginia Coal Association:
Proposed Revisions to the Coal Mining NPDES Rule (47 CSR 30)
July 24, 2014

Attachment “F”

j Volume IT
;Issue 80

_;A Veekly
| Publication

| Pages 1439-1459

! Robert Jackson
I Secretary of
} State's Office
| Administrative
! Law Division

f State Capitol
. Charleston, WV
25305

304/345-4000

PROPOSED RULES FILED IN THE SECRETARY OF STATE'S OFFICE

| December 14, 1984)

a) Commissioner of Banking - Procedursl ruius of the
Commissioner of Bamking. Chapter 31A-8~1. ($1.30)

ARRARAARL TR ki

EHERGENCY RULES FILED IN THE SECRETARY OF STATE'S OFFICE
(effective on filing)

a) Department of Motor Vehicles. Pertaining to
compulsory insurance, Chapter 17A-~2-9. ($1.80)

b) Commissioner of Banking -- Procedural rules of the
Commigssioner of Banking. Chapter 31A-8-1. ($1.30)

RRERERRRRAERKR

LEGISLATIVE RULE MAKING COMMITTEE

Eleven recommendations from December meeting.
e A e o o e s e o e o

RULES THAT ARE EXCLUDED FROM LEGISLATIVE
RULE MAKING COMMITIEE

a) Department of Huwan Services -~ Change in Economic
Services Manual -- Change #197. (51.00)

Ahkhkbdhkdthdhd

Wwest Virginia Hausing Development Fund

Notice =~ Notice of Public Hearing.
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WEST VIRGINIA LEGISLATURE
Legidate R ule-Making Revien Committer

NOTICE OF ACTIONS TAKEN BY LECISLATIVE RULE-~MAKING REVIEW COMMITTEE

Dec. 4, 1384

TO: A. James Hanchin, Secretary of State; State Register
And

TO: .
Dept. of Natural Resources

FROM: Legislative Rule-Making Review Comaittee
PROPOSED RULE: . WY/NPDES Rules, Chapter 20-6, Sexries VII {section 10)
(1984)

The Legislative Rvle-Making Review Committee recommends that the West
Virginia Legislature:

1. Avthorize the sgency to promulgate the Legislative

Rule .. S
2. Authorize the ageuncy to promulgate part of che _
Legislative rule; & statement of reasons for such ,_*-'-gf g—a"‘:
rscoumendatcion i1s attached. P =
I e
:.‘:“ v, :B
3. Authorize the agency to promulgate the Legislative rm: @
rule wvith certain amendmentsn; amendments and a €3 -y Eg
statement of reasons for such recommendacion is >
acttached. - mis o Gy
: -
;)

4., Recommends that the rule be withdrawn; a statement
of rteasons for such recommendacion 1s attached.

Pursucant to Code 29A-3-11(c¢), this notice has deen filed in the
scate vreagister snd with the agency proposing the rule.

Sy



; Comme::’r?ts of the West Virginia Coal Association:
roposed Revisions to the Coal! Mining NPDES Rule (47 CSR 30}
July 24, 2014

Attachment “G”
AN‘D““‘“‘HRT‘I’CL*:*@“;;‘:W““‘“‘"L—Q*

E bA

 PREAMBLE TO APP

1. WHAT: This constitutes the agency's response to comments and
~ ‘explanation for approving regulations which will consolidate the
~ ‘water pollution control program under Article S5A with the surface
~ mining and reclamation program under Article 6 of Chapter 20 of
~ the Code of West Virginia.

11. BACKGROUND: During the 1983 legislative session, legisiation was

enacted allowing the Director of the Department of Natural Resources
to consolijdate the current water poliution control program under
Article 5A, Chapter 20, with the Article 6, Chapter 20 Reclamation
program. It was amended during the 1984 session. This leglslation,

which is codified at West Virginia Code, Chapter 20, Article 6,
Section 43, accomplishes consolidation by transferring all the
powers, duties, and responsibilities of the Chief of the Division of
‘Water Resources to the Director. Such legislation, however, 1s not
effective until the Governor signs a proclamation stating that the
United States Environmental Protection Agency has granted 1ts
approval to the partial transfer of the Federal National Pollutant
Discharge Elimination System Program (NPDES) to the Director,

The purposes behind consolidation include:

One-Stop Permitting and Coordinated Enforcement: By consolidating
the two programs, the Department provides one~stop shopping for
permits required under both the Water Pollution Control and the
Surface Mining and Reclamation Acts. Currently, these permits are
issued by two separate Divisions, who operate under two separate
statutes and two separate set of regulations, by two separate
permitting groups, and are enforced by two separate set of field
inspectors. Consolidation will allow the Division of Reclamation
Field Inspectors to enforce both Article 6 and Article 5A require-
ments. This consolidation should provide benefits to the industry
‘n the form of less paperwork, and consistent regulatory and

enforcement signals from the agency.

Administrative Efficiency: By consolidating the programs, the agency
will need only one group of permit reviewers to examine the applica-
tion for a facility, one set of regulations, and one enforcement
group. This will make better use of the existing resources within

the agency.

Less Confusion Among the Public: By consolidating the two programs,
the public will only need to deal with one DNR Division, one public
notice procedure, and the local inspector of only one Division.

Better Environmental Results: Consolldation will bring better

environmental results, as well. The field inspection staff of the

Division of Water Resources, for example, is spread out among many

different point sources. A staff of approximately 30 inspectors

must examine all the sewage discharges, all the industrial waste r
discharges, solid waste facilities, and discharges from coal o
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operations. By consolidating, the Division of Reclamation will
inspect all coal sources {which will not Include dredging) wlith
their inspection forces which number approximately twlce the Division
of Water Resources' inspection forces. This means that the thirty
inspectors from the Division of Water Resources will lose a sub-
stantial portion of their workload, which they can then devote to
the other discharges within their jurisdiction, that is, sewage,
industrial wastes, and solid waste. In addition, permit reviews
will be consolidated, thereby eliminating conflicting requirements
which the two programs occasionally produce. Finally, the water
pollution control provisions of Article 5A will be enforceable by
the provisions of Article 6, as well as Article 5A. Article 6
enforcement authority is, in some ways, more effective than the
authority of Article 5A.

111. EXPLANATION: When the proposed rules were published, several issues
were highlighted and explained. These included: (1) Scope of
Consolidation: (2) Consolidation Program; (3) New Sources lssue;}

(4) Abandonment |ssue; (5) Public Participation and {(6) Enforcement.
This preamble will explain the decision contained in the approved
regulations as well as other issues which arose during the comment

- period.

A. Scope of Consolidation

The proposed regulations proposed a scope of consolidation
which, among other things, did not include sewage facilities
associated with coal mines, preparation plants, and all refuse.
and waste therefrom as well as dredging operations. Several
commenters suggested that both associated sewage facilities
and dredging operations be included in the transfer and
consolidation.

The approved regulations include associated sewage facilities
but do not transfer Article BA jurisdiction for dredging
operations. The reason for this decision revolves around the
benefits of consolidation and the current regulatory scheme
for dredging operations.

As noted in the preamble, the legislative history concerning
the scope of consolidation is confusing. 1t appears, however,
that the legislature was seeking economic, administrative, and
environmental benefits from the consolidation legislation.
These benefits can be further realized by including associated
sewage facilities in the transfer and consolidation; no such
benefits could be realized by including dredging operations$.

As regards sewage facilities, it appears that a majority of

the “"'surface coal mines' under Article 6 have sewage facilities
associated with them. WV/NPDES permits for these facilities
are required and, by not including associated sewage facilities,
the goal of '‘one-stop shopping'' is not as completely realiged.’
secondly, by transferring Article 5A authority, the Department
of Natural Resources will be able to use its field inspectbrs
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more efficiently by eliminating the need for a Division of
Water Resources Inspector to travel to the mine facility,
Unless sewage facillties are included in the transfer, this
more efficient use of Department Inspectors will not be as
fully realized. |

Dredging operations, on the other hand, are not amenable to
the same administrative efficiencies. First, two federal
agencies regulate dredging operations under the Ciean Water
Act. The U.S. EPA must issue an NPDES permit for land based
point source discharges. The U.S. Army Corps of Engineers,
under Section 404, issues a Clean Water Act permit for barge
based discharges. The State has assumed primacy of the NPDES
program but not the Section 404 program. Consolidation of
the Article 5A and Article 6 program, therefore, could not
produce a one-stop permitting program.

In addition, on the State level all coal dredging operations
need a license from the Public Land Corporation. Therefore,
any coal dredges will need two State authorizations, in
addition to the Section 40OL federal permit.

Secondly, the Division of Reclamation regulatory program is
devoted almost entirely to the federal SMCRA program as
reflected in Article 6. Currently, they do not issue permits
for dredging nor does Article 6 contemplate such permits. All
of the provisions address land based mining. For example,
operators must return land to ''approximate original contour''.
and revegetate the area--both concepts which address the
relatively stable terrestrial environment. Therefore, to

accept such a transfer of authority, the Division of Reclamation
would have to create a program and acquire the necessary
expertise. Finally, because the Division of Reclamation does
not regulate dredging, the Reclamation Division inspectors and
Water Resources inspectors are not making separate inspections
as they currently do for deep mines because of dual jurisdiction.

Consolidation and transfer of the dredging program, therefore,
will not accomplish the perceived benefits of the legislation.

B. Consolidation Program

In the preamblie to the proposed regulations, the consolidation
program was discussed. The preamble explained that the con-
solidation program generally was permissive consolidation for
current operations and DNR would exercise its authority to
alter permit expiration dates to facilitate consolidation,
Only minor changes were made to the proposed reguiations
consisting of clarifications and no further discussion is
needed. |
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-

New Source lssuye

In the preamble to the proposed regulations, the concept of
new sources, new dischargers, and existing sources was discussed.

Several comments were received on this topic. EPA in particular
said that the State had ''misconceptions regarding the federal
program.'!' To correct that misconception, we hereby offer |
EPA's clarification as submitted to the State. 5
"For general purposes, EPA has defined '‘new source'’
to be essentially a facility the construction of which
began after the promulgation of an applicable new
source performance standard or after proposal of such
standard but only if promulgated within 120 days.

The ''new discharger'' category was created to pick up
those new facilities which were in essence ''new'! since
construction began after promulgation of a NSPS but
did not meet the definition of new source because the
requlation was not promulgated within 120 days. The
new discharger provision, accordingly, was not created
to deal with the Y"old"” new source problem, as is the
State's understanding, but to deal with the definition
of new source. However, for purposes of the coal
mining point source category a ''new source coal mine'
means & coal mine the construction of which commences
after the proposal of a NSPS if subsequently promul-
gated whether or not promulgated within 120 days.

Thus, the problem addressed by the new discharger
cateqory does not exist under EPA's new source coal
mine definition. (emphasis supplied)

""When EPA issues a NSPS for the coal category, that
standard defines new source coal mine, for purposes of
the applicability of that standard, to be those facilities
commencing construction after the date of the proposal of
that standard. Thus, the current NSPS applies only to
those coal mines the construction of which began after
May 29, 1981. It does not apply to ''old! new sources
which were ''new sources'' under EPA's prior NSPS proposed
in. 1977 which the current NSPS replaced. Pennsylvania
Citizens Coalition v. EPA struck down EPA's 120~day
promulgation requirement only for coal and set 1977 as
the new source date only for the NSPS in effect at that

time. A new NSPS has been promulgated since then and the
proposal date was May 29, 1981.

'""In light of the preceding, there is some problem

with the State's definitions of new and existing sources.
The State has set September 19, 1977 as the trigger
date for a new source. Since it appears as though the
State intends the 1977 date to be the trigger date
indefinitely and not to be changed as new NSPS are
promulgated, '‘old'' new sources after that date would

be arguably be subject to each NSPS which may be
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promulgated down the line, once their protection

period expires. Under EPA's regulatlions, however,

since the trigger date in the definition of new source
changes with each new NSPS promulgated to reflect the
proposed date of the NSPS, once the 10-year protection
period ends, the source is nc longer a ''new source'
under a subsequent NSP$S and therefore is not subject

to new NSPSs. Although the State's program as it

stands would be more stringent than the federal program,
it is doubtful the State intended this result.

"Thus, the State should insert either the date of May 29,
1981 as in EPA's current NSPS as the trigger date
for a new source or insert '‘after the date of promul-
gation of a NSPS or of the proposal of a NSPS which

is subsequently promulgated! in place of after
"September 19, 1977."" The latter change would be
preferable since it would not require any changes as
new NSPSs are promulgated. The definition of existing
sources should then be deleted since those facilities
which are not new sources would automatically be
existing sources. (''New discharger' would be inappli-
cable because of the lack of the 120-day promulgation
restriction in the State's definition of new source.
Accordingly, the new discharger definition and
references to new dischargers can also be deleted.)"

We have adopted EPA's suggestion and (1) deleted the phrase

‘inew discharger' and all references thereto and (2) have
substituted EPA's suggested language in place of the date
September 19, 1977. We have, however, retained the definition
of existing sources but modified it tc mean only that an
existing source is not a new source.  In this way all dischargers
can know which classification they fall into.

D. Abandonment | ssue

The key issue discussed in the preamble concerning the abandon-

“ment issue was when to declare that abandonment was occurring
and to limit a permit to abandon to only deep mines. For
surface mines the regulations declared that the initial WV/NPDES
permit would be a permit to abandon.

Comments were received questioning the proposed practice of
treating the initial WV/NPDES permit for surface mines as a

permit to abandon,

The issue is a complicated one since, under W. Va. Code
§20-6~13(b){16), surface mines have ''contemporaneous’ reclamation
responsibility. This means that one portion of a surface mine
may be backfilled before another. In analyzing this problem,

the Department recommended that equating the Phase 11 bond
release under DR Regulations Section 4l requires, among other
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things, that the quality of water coming from that site be
evaluated and requires the filing of an application and publlc
notice procedures. Thus, the Phase || bond release procedure
addresses two key issues of granting a permit to abandon:
water issues related to abandonment and public notice procedures.
The approved regulations therefore, define an application for
abandonment of a surface mine as the application for Phase {1
bond release and the permit to abandon will be issued with the
Phase |1 bond release using existing public notice procedure.
The definition of the term '‘abandonment'' in 10A.01 was deleted
because it related only to deep mines and, based on the new

abandonment program, was no longer necessary.

E. Public Participation

in the preamble to the proposed regulations the timetable of
Article & public notice and hearings was proposed. Several:
comments were received objecting to the fourteen (14) day notice
period for public hearings. Indeed EPA informed the State that
the fourteen (14) day notice period was less stringent than the

federally required thirty (30) day notice period for hearings.

The approved regulations call for 30 days public notice on
WV/NPDES permits and 30 days public notice for public hearings.
We expect some initial confusion over the public right to
comment because the legal advertisement publicly noticing the
WU/NPDES permit will contain two comment periods--30 days to
comment on the WV/NPDES permit and 51 days to comment on the

Article 6 permit.

At the same time, it is the Department'’s desire to hold any
public hearings and informal conferences on the same day.
Because of a thirty day {(30) notice requirement for the WV/NPDES
hearing, and the requirement W. Va. Code §20-6-20(b) to hold

the informal conference within 21 days after the close of the

51 day public comment period, the Director will have to decide
whether to hold the WV/NPDES public hearing before the Artiple 6
public comment is concluded. The approved regulations requure
the operator to provide a copy of the légal advertisement before
the end of the 30-day WV/NPDES comment pericd to aid the
Department in scheduling any potential public hearings!unfcrmal

ccnferences

F. Enforcement

In the preamble to the proposed regulations the enforcement
procedure and mechanism was explained. Only minor changes were
made to 100.01. However, the after-the-fact permitting section
was deleted based upon protest by EPA, comments received, and
the Division of Reclamation. The Division of Reclamation argued
that sufficient authority already exists to adequately enforce

for this violation.
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ATTACHMENT 1

The following pages contain a summary, in tabular form, of comments
received by the Commission on the proposed West Virginia Surface Mining
Regulations =Section 10 -Article 5A/NPDES Regulations filed with the Secretary
of State's Office on May 8, 1984, and the Commission's responses to those

commeénts,

The comments and regponses are organized into General Comments, EPA

Comments on Specific Regulations, EPA Comments on Omitted Provisions, and

Comments by Others. EPA's comments are further subdivided into comments by

Washington, D.C. Headquarters (H) and Region III, Philaedelphia (R).

On August 8 and September 26, 1984, EPA published a fiﬁ&l'rulennkinga
which modified several NPDES regulations (see 49 FR 31840 and 37998). The
Commtssion received & comment urging it to adopt proposed EPA regulations into
this rulemaking package. When the EPA rulemsking was finalized during our
examination of comments, the Commisgsion decided it could adoptfnnny of the
recently finalized EPA regulations. The EPA changes to the regulatiosns,
therefore, were reviewed and adopted where appropriate. The Reclamation
Commission, however, did not make all the changes which will be required for
EPA consistency, since EPA either did not adopt wvhat they originally proposed
or the Commission did not have enough time to study EPA's changes and finalize
their regulations in time for this year's Legislative review. Some of these
regulations, therefore, will need to he‘proposed pext yvear in order to meet
EPA's one year deadline for regulations‘chungas. A summary of these regulation

changes is provided in this attachment.
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GENERAL COMMENTS ON WV

COMMENT

1" The State has no mechanism for the issuance

of "area~wide" permits. "Area-wide" permits
were developed by EPA to cover any and all
point source discharges created in an area
rather than just those in existence at the
time & permit application is submitted.

This concept would facilitate long range
planning by coal companies with some cer-
tainty that new discharges in the area would
be permitted.

The permit application package required by
these regulations should be streamlined by

utilizing applications (DR-4) already om file:

with the Department rather than have the
applicants unnecessarily duplicate material
already in the Department's files

Modify regulations at 10D,05(b) and 10E.02
so that permittees would not have to submit
a "full=-blown"™ applications for reissuance.

These regulations should be consistent
with EPA issued NPDES permits which do not

require monitoring of discharges after grade

release,

Many provisions of the WV/KPDES
regulations are based on EPA regulatiouns
which have been withdrawn, are under liti-
gation, or may be changed. Should adopt

those which have been proposed.

EPA HEADQUARTERS: The WV/NPDES regulatious
do not contain conflict of interest provi~

f sions equivalent to 40 CFR 123.25(c).

E}ed 11/18/13
NP

| and adopt such changes,

| sion employees, |
| gqu%valent conflict of interest provision is |
n - |

?I%%%Q of 27 PagelD #. 2227

DES REGULA PAGE 1

RESPONSE

~*Area-wide permits are a form of general

permit and, therefore, are allowable under
these regulations. The State, however, may
not operate an "area-wide” permitting program
in the same manner as EPA. Thise permitting
mechanism will be considered further, but for
the purposes of promulgating regulations
specific mention of "area-wide™ permits 1s
UNNeCessary.

" The Department hopes to achieve a stream-

lining of application procedures through the
transfer and consolidation of the Article 6
and 5A programs. To this end, the Department
has adopted a modular NPDES permit applica-
tion form. The Department will review DR—4's
which are on file and use them to the extent
that they provide sufficlent information
and either request updating of information
previously supplied or s new DR-& where
necesgery.

In regard to not requiring “full-blowm”
applications for reissuance, it is the
Department's understanding that the material
required in 10D.05(b) (which parallels EPA’'s
requirements in 122,21) is necessary for
existing sources and consequently for
reissuance gituations.

The provisions of an adopted HPDES”permit mgy
control pursuant to 10C.06. Therefore, the
NPDES permit may be controlling.

The State has reviewed and adopted changes
from the September 1, 1983, August 8, 1984,
and September 26, 1984 EPA final rulemaking.
Certain changes to the EPA final rulemaking
have not yet been made in the State's regula-
tions because EPA adopted provisions
different than they had proposed. See Pages
14 to 18. The State has one year to propose
See 40 CFYR $123.62.

Such a2 conflict of interest provision is

unnecessary because WV Code, Article 20-6-40
is & conflict of interest provision equiva~
lent to 123.25{(c) for the Reclamation Divi~-

The Water Resources Board
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EPA HEADQUARTERS COMMENTS ON "OMITTED" PROVISIONS

"OMITTED"™ PROVISION

“122.21(£)(8): Information Requirement =
A brief description of the nature of the
business.

122.7(b)=(d): Confidentislity of Information
(There 1is no (d)})

122.28(b)(2)(A) & (F): General Permits -
(A): An individual permit is required
because a discharge is a significant contri-
butor of pollution, (F): Requirements in
paragraph (a) of 122,28 are not met.

122.44(d)(2): Water Quality related
Effluent Limits under Section 302

122.44(1)(1){(1): The mass for each pollutaﬁt
limited {n the permit

122.44(1)(1)(iv): Approved test procedures
for analyses of pollutsantes.

135.44(p): Coast Guard

124.8: Fact Sheet

123.25(c): Conflict of Interest Provsion
123.27{c): Enforcement Authority ~ Civil

Penalty shall be appropriate to the
violation .

124.10(a)(1)(1ii): Public Notice that a
 draft permit has been prepared.

PAGE 2

t

RESPONSE

| Requirement redundant with 100.05(a)1 and

because all operations are cosl mining
related. ‘

WV Code, Section 20~5A-6 and the Freedom of
Information Act, WV Code, §29B-1-1 et seq.,
are equivalent to 122.7(b) & (e) and regula-

| tions imcorporate State FOIA, Section 1035.06.

Provision incorporated. See specific

conments &t 10L.02(b).

" Provision incorporated. See specific

comments at 10F.02(c).

" Provision is unnecessary because the coal

mining effluent limitation guidelines -~
4LOCFR Part 434 - are not expressed in terms
of mase.

“See 10E.11(a).

I

Provision not applicable to .transferred

| WV/NPDES Program for coal mining operations
since dredging operations are not tranaferred

+
-’

 See 10K

See 20-5-3 for Water Resources Béard‘and
20-6-40 for Division of Reclamation employees

Provision Incorporated.
See 100.01(b)

See 10J.02(d)(1)(A
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EPA HEADQUARTERS COMMENTS ON "OMITTED" PROVISIONS

"OMITTED" PROVISION

- : Methods ~ Notice to any
- unit of local government having juriediction
over area where facility is located.

124,10(c)(2)(1): Methods — Notice of
general permits in Federal Register

126¢10(df(2): “Methods — Name and address of
permittee,

124.10(c)(3): Llegal Notice

126.10(d)(1)(ix): Contents: Any additional
information necessgary or proper

124.10(d)(1){vii): Contents: General
Description, etc.

| No regulations at 124.10(C)(1)(ix).
| the citation should have been to 124,10(C)(1)

PAGE 3

RESPONSE

Believe

Notice will be given to Divieion of
See 10J.02(d)I.B.

{iv).
Water Resources.,

| Notice of genersl permit in Federal Register

i for EPA issued permits only and is not
spplicable to State progrems; General permits
must be publicly noticed in accordance with

10J3.02(c)

'See 10J¢02(e)1.3-

See 10J.02(C)

See 10J.02(e)l.G.

.'S&e 103;02 e lqu'.
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10A.03
Effective Date

10B
Pefinitions
- {General)

i10B.18
“Draft Permit”

10B.31
“New Discharger

108,32
"New Source”

10B.38
"Proposed

Permit”

10C.02(h
Prohibition
Against Issuing

a NPDES Permit

"

- Pollutant defined.

;&

EPA COMMENTS ON SPECIFIC REGULATIONS

REGULATION COMMENT |

Regulations must be effective prior

H:
to approval of program delegation

H: Wants Director, Person, and

Suggests that the definition be
gsimilar to 122.2 definition. 122.2
states that notices of intent to ter-
minate or deny a permit are "types” of

- permits, and that denial of requests

| for modification, revocation and re-~
issuance, or termination is not a draft

permit.

R: Regulation okay, but different.
10B.31 ig more stringent than Federal

definition et 122.2.

H: Disagrees that 9/19/77 should be
the new source determination date,
Wants “after the date of promulgation

of a NSPS which ie& subsequently promul-

gated” substituted. Wants State to
exanine definitions of facility, acti-~
vity, equipment, and clarify their
consistency with 122.2 and 122.29.

" Delete the reference to 434.65 becsause

it is not yet promulgated.

A.prOposed permit must be sent to
"may be" as

R:
EPA for a review; not
stated in 10B.38.

H: Reg must be deleted because the
State must be able to permit an
indirect discharger, even if the State

permits only the treatment facility.

| Comment rejected,

PAGE 4

RESPONSE

Regulations will be effective
in accordence with 40 CFR
123.23(a) at the time of
program spproval.

Comment rejected. Definition
of Director is unnecessary.
Statutory definition of person
is lengthy and confusing., In
defining pollutant, must still
refer to Article 54 which
defeats the purpése of defi-
nition.

To incorporate
comment would be redundant.
108.01(b) indicates that a denial
of requests for wodification,
suspension, or revocation is not
a draft permit. 10H.04 indicates
that & notice of intent to revoke
is a type of draft permit,

Definition deleted because un-
necesgsary. The State will
recognize only two categories of
sources -~ new and existing.

The new discharger definition and
category has been deleted from
thegse regulations. Have incor-
porated the EPA proposed language
for the new source determination
date., Have examined the defini-
tione of facility, activity,
equipment, and find they are con-
gistent with Federal definitions.
Changed reference to 434.65 to
new subsection 10L.03, Modifica-
tion of NPDES permits for new
sources. Incorporated new source
criteria that were published in
EPA's September 26, 1984 final
rulemaking.

Comment Incorporated.

' The State does not intend to

issue permits to indirect dis-
chargers. See 10C.02(h)

¥
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REGULATION

& 16c.05(a
Duration and

Transferability

of permits

~10C.05(c.
Traensfer of
Permits

10C.07(a
Transition

10D.02
Responsible

Party Applies

10D.04({a)
Time to Apply

10D.05(a)(6)
Topographic Map

"10D.05(b)6(A)2
Effluent
Characteristics

EPA COMMENTS ON SPECIFIC REGULATIONS

R: Finds 2nd line misleading,

 Suggests that "may vary” be chenged to

"shorten”,.

H: Wants clarification that permits
can only be transferred to owners or
operators.
ferring permits to any person might
find a permit transferred to someone
not a proper signatory under Federal

regulations.

R: "Person" can be sny one and
therefore is less stringent than
Federsl regulations. Suggests that

"operator” be substituted for "person’.

| H: Should cite Article 5A in

to 10I concerning draft permits in
public notice on effective date of

regs.,

' H: Must alwaya'require at least the

operator to get a permit although an
owner may also be bound by the permit.

R: Opinion is that 120 day time frame
to reapply is less stringent than
Federal 180 day requirement, but wante
to defer to hesdquartere for final
decision.,

| H: 1000 ft.'beyund site should be
 changed to 1 mile.

I R: Doesn't think that an automatic

waiver for sewsge parameters is a good
idesa. Suggests that applicant must

request walver,

Also, indicated that transg-

PAGE 5

RESPONSE

Comment Incorporated.

Comment Incorporated.

Comment Incorporated,

Comment Incorporated.

Comment rejected. 180 day time
to apply period of 122,21(c) is
not & state requirement for pro-
gram delegation, See 123,25(a)(4)

Citation to 122.62(b)(2) which
EPA provides seems irrelevant.

Comment rejected., Current NPDES
delegated program requires less
than 1 mile. The 1000 ft. re-
quirement provides sufficient in-
formetion for permit issuance in
Yegt Virginia._

Comment Rejected. EPA final
rulemaking on September 26, 1984
allows the Director to gramt a

waiver for sewage parsmeters for
an entire industry sub-category.
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REGULATION RESPORSE
10D.05(e)3 Suggests that State delete (e)3 | This section has been nodifiéd”tfég
Discharges into | because a demonstration that a source eliminate the reference to
Noncomplying meets variance requirements iz not veriances. However, the demon-

| Waters relevant to & determination whether or | stration for alternste water
not & new source can discharge into quality based on effluent limits
noncomplying waters. has been retained
R: Since Federal regulations do not Same response 5
- contain variances in thie section _
the State’s regulations are too broad, ‘
10D.07(a)1B H: An attorney-in-fact with appro- | Comment Incorporsted,
- Signatories to priate authorization may only sign *
Applications reports under Federal regulations.
10D.07(d R: Federal regulations require that | Comments Rejected.
Certification a signatory personally examipe permit 10D.07(d) 1is identical to

Federal language ae revised

applications and reporte. Region
| 9/1/83.

suggests that this requirement be
incorporated since the certification

doesn't explicitly require a signatory
| to personally examine applicatione and

‘Teports.

10E,01(c H: Insert 307. | " | Inserted,
Duty to Comply

10E.04 R: Suggests that "steps to correct Inserted.,

Duty to Mitigate{ be inserted. “Steps to correct”
differs from the "duty to mitigate or

prevent” .,

1
1
i
:
|
i
i
|
;
b

Wants penalties spelled out and

10E.11(h | H: Comment Incorporated. AG's
“"Rigging” AG opinion on State's ability to impose| opinion will nddéeds.
Monitoring penalties for this type of violation, |
Devices |
10E.13(d)2 R: Won't decide whether "immediate™ is| Comment Incorporated.
Immediate more stringent than "within 24 hrs.”.
Reporting Suggests “"within 24 hrs.” inserted,
10E.13(a H: Qualification that changes which Comment Incorporated
Reporting may affect the "nature or quantity of |

- Requirements the discharge”™ should be deleted; not

in the Federazl Regulations.

R: Won't decide whether 30 days is Comment Incorpo:@ted

more stringent than “as soon as possi-
ble” therefore wants "as soon as
pogssible” inserted.
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REGULATION

. ATV
Effluent

Limitetions

10G.07
Net Limitations

10H.02(e)1(J)
Mipor
Modification

10H.02(c)2C(3)
New Regs or
Judicial
Decision

10H.02(c)2C(2)
Judficial
Decislion

“10H.02(2)M

Emergency
Modifications

101.02(a)(2)B
Public Notice

L To1.02() 1A
Public Notice

T H: Reguiation doesn’t specifically
address water quality related effluent
| 1limits under §302. Should include.

" R: Suggests that "discharger” be
gsubstituted for "permittee”,

H & R: This minor modification is too |
brosd, must conform with Federal
- regulations.

H: Notice is not enough. Must provide
a comment period and opportunity for
public hearing. Any notice should

reference the specific permits to be
modified.

R: In addition to general public
notice the permittee must be notified
individually,

H: Interprets this reg to say that
for Judicial Decisions & modification
can be made only if a permittee

requests it and not if the State wants
to initiate a modification. Alternate
language is suggested.

H: Modification of a permit without
prior public notice is inconsistent
with Federal regulations. 122.62(a)4
even requires formal wmodification pro-
cedures for acts of God, strikes, and
other events beyond the permittee's
control. A 10 day comment period or
after the fact comment period is un-
acceptable. Suggests that reg be
deleted.

R: Concurs with headquarters.

H: Finde 14 day notice for a public
hearing inadequate, |

fi: 1Insert Advisory Council on Historic|

Preservation.

RESPONSE

I Comment Incorporated.

| Comment Rejected. Although

Federal regulations use dis-
charger net limitstions are only

allowed for permitted discharges,

therefore, permittee is more
appropriate,

Regulation modified to restrict
minor modification to causes

| which do not affect the quality

quantity of discharge.

This regulation has been deleted
because there is no similar pro-
vision in Federal regulations
and the state could not develop
a regulation which would meet
EPA objections.

Same Resgponse.

Suggestéd language incorporated

Regulation deleted.

Comment Accepted. 30 days pro-
vided.

Inserted.

E 7
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REGULATION

101.02(d)1C
Publice Notice

101.02
Paragraph on

page 10-~71

10L.02({D
Genersl Permits

10N.01
Enforcement

(General)

10N.01
Enforcement

10N.03
After the Fact
Permitting

+

| H:

Insert 'k
| in 1st Iine.

R: A copy of the draft permit and
permit spplication must accompany

the fact sheet.

~H: State must have the authority to
{gsue an individusl permit to a storm

| sewer significant contributor and sites
thet aren't covered in 10L.D1.

"State Act® includes both Article
6 and SA. Article 6 penalties may be
less severe than Article 5A's penal-
ties. State must provide assurance
that minimum and maximum penalties
under Article 5A will be imposed.

~H: State must include an appropriate-

| ness of penalty clause,

~H: State must make clear that the
after the fact penalty is in addition
to other penalties.

R: Amount of fine is less stringent
than Federal regulations. As long as
this fine is in addition to other
penalties the reglon has no problem

with the reg.

Filed 11/18/13 Page 16 of 27 PagelD #: 2229
EPA COMMENTS ON SPECIFIC REGULATIONS -

PAGE 8

RESPONSE

Toserted.

[ Comment Incorporated. See

10J.02¢d)(3).

First comment rejected; storm
sewers not subject to program,
Division of Water Resources

will retain jurisdiction. Second
comment incorporsted, Sites not
covered in 10L.0} will be per-
mitted individuelly.

~ Comment Incorporated, “State Act”

deleted and the reguletion has

been clarified to make Article
5A provisions applicable.

!
!

| Specific penalties have baéﬁ

delated. Comment Incorporated.

Regulation deleted

- Regulation dalet&d
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COMMENTS BY OTHERS PAGE 9
g REGULATION COMMENT RESPONSE
ﬁﬁﬂlOB.IO " | Sewage treatment facilities and Have included sewage treatment

dredging operations should not be

_ facilities and bathhouses in theé
excluded from these regulations. '

regulations, Have not included

dredging because the recovery
process, squipment, mode of oper—

ationg i{s not within DR exper-
tise -

“"Coal Mines™

Have made a minor change to the
- definition which improves con~
sistency with the SSCHMRA

pefinition is not consistent with the
SSCMRA because there are no exemptions
for mine offices, supply areas, parking
lote, etcs.,

Have modified definition to be

10B.12 Definition is not consistent with
"Coal Prep EPA's at 40 CFR 434. conglistent,
Plant”™
10B.32 Delete the £ifth factor for new source | Fifth factor deleted.

+

determination to be consistent with
settlement agreement.

“"New Source'

10B.34 | Definitfon of owner when taken with Comment considered, but discus~
"Owner"” definition of facility {mplies that a sions with EPA leave no choice
land owner could be lisble under thegse | but to leave definition as {s.
| regulatione. Xolb doesn't agree with EPA intends for an owner to be
this premise. potentially responsible, however,
it is the operator who must
cbtain the permit.
10C.01 | Provide an exemption for haulroad An attractive suggestion for
Permit sunmps, excavated sediment channels and | administrative efficiency, how-
Requirement; other sumps with a volume less than ever, the law doesn't allow for
Exemptions 5000 cubic feet because these struc~ such an exemption, and past

tureg cause no environmental harm. experience indicates that these
gtructures can cause gerious

environmental impacts in certain

areas.
Many of the activities listed are Incorrect reading of Article 5A.
unrelated to mining. Suggests that | The transfer of authority of
these activities be deleted, i NPDES to the Director is all of

the Chief's powers under Article
I 5A which includes all of the

| activities listed., The SWPCA
regulates both mining practices
impacts on water quality and
discharges related to mining.
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REGULATION

10C.06

NPDES Permits
Issued by EPA
and Chief

10D.02
- Responsible
Party Applies

10D.05(b)2,3,&4
Information
Required for
Exfsting
Sources.

10D.05(b)6.A.2 |

Effluent
Cheracteristics

- 10D.05(b)6.B
Toxic Metals,
etc,

10D.05(b)7
Small Business
Exemption

10D.05(d)1.A
Deep Mine Map

10D.05(b)15
Additional
Information

IOD! 3{ ¢ «eCo
Report of Water

Quality

| owner and operator. Suggests issuance

| Data may not be

COMMENTS BY OTHERS PAGE 10

What happens when a2 permit is not " No clarification is needed. 1If

not adopted by the Director? Clarify the Director doesn't adopt =

- regulation. permit then EPA will maintain
jurisdiction end administrate the

| permita !

Comment generally accepted.,
Generally, the Director will bde
permitting the operator, however,
there may be a need to permit
other responsiblle parties in cer-
tain situation. .

Objects to permits being issued to both|

to person who applies.

Comment Rejected. EPA Require~
ment.

Delete Regulations becasuse the mapping
requirements are too detailed.

Sewage treatment facilities and
bathhouses sare now included and
thie regulation is &n EPA re-
quirement,

Since sewage treatment facilities and
bathhouses are excluded from regula-
tion then this regulation should be

deleted.

The regulatione iprovide relief
for outfalls thet are egsen—
t{ially identical. No intent to
require quantitative data for
haulroad sumpe.

Quantitative data for large numbers of
outfalls may be impogsible to obtain.

Comment Rejected. EPA Require~
ment.

100,000 tons is too small;
300,000 tons.

suggests

|
 Comment Rejected. Color coded
maps needed to #id application
review,

Requirements to color code maps should
be deleted because of the labor
required to construct the maps.

Comment Rejected. Retained to
put regulated community on notice
that such information may be
required.

Specifying types of infomtion is
unnecessary.

| Regulation modified. If data is
unavailable then provide an ana-
| lysis of current quality and
quantity, ]

- that data be required if reasonably
available,
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REGULATION

OB - 0 S . d —
Plan for
Abandonment

10D.05(e,
Discharges into
Noncomplying
Waters

10D.05(f)1.
Variance
- Requests

10E.05
Proper Operation
| and Maintenance

10E.10
Inspection
and Entry

10E.13(d
Immediate
Reporting

10E.13(d)2
Jomediate

€ Reporting

~Suggests that an authorized

| Noncompliance should be reported
to the Reclamation Division, not Water
Resources. Therefore, DR should es-

tablish another toll free "Hotline”

—All mines should have an abandonment
plan and obtain an abandonment permit.
For surface mines the reclamation plan
is not an adequate plan for abandon-
Suggests that the intention to
igsue an sbandonment permit with the

ment .

operating permit is ridiculous.
Suggests that the regulation be

modified to require abandonment plans
and permits. For surface mines the

plan could be a reclamation plan

with a yearly update reflecting on-site
{ experience,

This regulations doesn't adequately
| address abandoned mine drainage
affected streams which do not comply
with present water quality standards.

Clarify close of comment period.

R#gulatian should be clarified

changing permit conditions.

Objects to "back-up” provisions
as they relate to ponds.

representative be described as an

Reporting of spills and accidental
discharges should be consistent with
| the Water Resources Board's Regula~-
| tions.

to indicate that variances relate to

employee of the Reclsmation Divieion.

Page 19 of 27 PagelD #: 223%&68 11

RESPONSE

1 The reclamation plan is an ade—

quate plan for abandonment. The
Phase II bond release will also
be a permit to abandon,

"10D.05(e)3 addresses this issue.

Alternate water quality based
efflvent limitations are avail-
ah131

No clarification necessary. See
10J.02.

Comment Rejected. The introduc~
tory paragraph explains that they
are "variances from effluent
limitatione”.

On September 26, 1984 EPA final
rulemsking deleted the require-—
ment for back-up equipment.
10E.05 now reflects the new EPA
regulation language.

[ Comment Rejected. Concern under:-;-

stood, however, there may be
times {emergencies) where
authorized inespectors other than
DR inspectors will be needed.
DNR plans to limit the routine
inspection of coal facilities to
DR personnel,

[ “Comment Rejected. DNR will re-

tain the toll free number already
in effect and develop procedures

whereby appropriate Reclamation
personnel are notified.

| The requirements of this regula-

tions are consistent with the
Water Resources Board's Regula-
tions.



'10E.16

106.07(c) | Wants credit for pollutants in

Net intake waters universally if not put

Limitations there by permittee, Wants credit even
| if taken from underground sources.

10H.01(b) Specify a time frame to deny a request

COMMENTS BY OTHERS

Case 2:12-cv-03412 Document 87-18 Filed 11/18/13 Page 20 of 27 Page D #: 2233

Objects to "back-up” ponds.

IOE#IZ' d lerlF
Prohibition of
Bypass

{1 Questions legal authority.
Objects because it reopens for more
stringent regulationgs but not less
stringent regulations,

Reopener Clause

10F.02(4d Same coument as above.

Reopener Clause

for modification, Suggest 30 days.

Permit Actions

10H.02(c) | Include as a minor modification an

Minor addition of a new outfall which is

Modification similar to existing ones, and which do
not discharge into a new drainage |
basin.

106.08 ' Objects to internal monitoring

Internal Waste
Streams

requirements,

| Wants Director to keep permittees
informed of changes to these
regulations,

10H.02(¢c)2.C.
Major
Modification

 Comment Rejected,

--- — —— L p———

PAGE 12

RESPONSE

Comment Rejected. Do not agree 1
that reg requires back-up ponds.,
This regulation gives the per-

| mittee the right to bypass 1if the
~ bypass won’'t exceéed limits under

certain circumsténces. Per-
mittees sre expected to conduct
routine msintenance without

- exceeding limits.

Legal authority is at 20-5i-14
and this requirement f{s taken
from EPA. Does allow for upgrade
to meet more stringent regs.
Federal regs prevent "back-

| sliding” toward less stringent

regs unless conditions of
122.44(1) which is incorporated

in these regs as 10F.02(1).

 Same response as sbove,

Comment Rejected, Regulation
contains EPA required langusge.
Commenter's suggestion would make
this provision less stringent.

Comment Rejected, Sometimes 30
days isn't enough time. However,
the agency will attempt to meet
30 days in most tases.
Commenter's
suggestion would make this reg
less stringent than EPA‘'s.

Comment Rejected., Need to retain

especially for situations where
| sewage is commingled with mine

drainage before final discharge.

Comment Rejected., Good idea, and
Director plans tp do so, however
no regulation stipulating this £
plan is necessary.
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REGULATION RESPONSE

IOH‘Z(C)Z‘C - | 3) wantﬂ mmittaﬁ directly otified of . T'his gulations — elimin&d

General a general modification. Suggests {n response to an EPA objection.
Modification ' certified mail.

101.02(2)B 14 day notice of a Public Hearing is | Comment Adopted. Changed to 30
Public Notice not enough. days.

101.02(d) Not clear who applicant must send a Will provide a list to permit
Methods copy of the public notice. applicants in the permit appli-
cation instructions.
101.02(d)2 [ See duplication with 101.02(d)1. I Should be no duplication since
| (d)1 1is for State and Federal

Methods
. agencies, and (d)2 is for general

public,

10N.03 No legal authority. If there is legal [ Regulation deleted,
Enforcement authority then provide a grace period
to submit application.

Add that facilities which cause water Regulation deleted.
| quality vioclations must be shut down. -
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EPA RFEG.
CITE

122.21(d)(2)

122.44;122.46

EPA REG.
CITE

122.21(g) (7
(11)

Mandatory
Testing

122.21(g)(7)
(111)(A)&(B)
Potentially
Required
Testing -
Toxic
Pollutants

122.21(g
(411)(A)
Sampling for

Conventional |

and Non-=Con=

ventional
Pollutants

AUGUST 8, 1984 AND SEPTEMBER 26, 1984
AUGUST 8, 1984 EPA CHANGES:

[ DR REG. |
CITE

10D.05(b)(15) | EPA published rule allowing
submisgsion of effluent dats
after expiration of permit.

EPA ADOPTED |
AS PROPOSED

EXPLANATION

Partially

| EPA revised rule to require |
that &ll permits must meet
BPT, BCT, and toxics limits
wvhether or not applicable
effluent guidelines are
promulgatedc

SEPTEMBER 26, 1984 EPA CHANGES

| DR REG. EPA ADOPTED

CITE EXPLANATION AS PROPOSED
[ 10D.05(b)6A.2 | Waiver of testing for 7
conventional and nonconven-
tional pollutants if |
demonstrated that Director
still hse enough information
to write adequate permit
limite. o

| Set threshold limit for
testing at 10 ppb and 100 ppb
for 4 toxics

10D.05(b)(6)

Applicants required to submit
quantitative data only 1if
pollutants were either
directly or indirectly
(through an indicator)
limited in an applicable
effluent limftation guideline
but applicant still required
to identify any pollutante
that they know or have reason
to believe are present.

10D.05(b)(6)
C.Z and 10Da05
(b){(6)F

— T W R VI el Nk ek ] e W a

| purposes

STATE
ACTION

Adopted

| Did not adopt;
| unnecessary

becauge Coal

| Mining Guide- |

lines are
promulgated.

FINAL
ACTION

% Aﬂﬁptﬁd .

Propose Next
Year

Didn't adopt
because DR

'{ needs some of

thege pollu-
tants, such

as Aluminum,
sulfates to be
reported all
the time for
water quality

standards i
petting
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SEPTEMBER 26, 1984 EPA CHANGES

Changes sampling from com~ Yes
posite to grab samples with

retention time of over 24

hours and storm water dis-

charges (requires 4 grab

samples ~ once per hour) or

could allow waiver of com=~

pogsite if applicant demon-

gstrates that use of composite

samples is infessible for

gstorm water,

OD.05(b)6 end
10D.05(b)(6)F

122.21Cg (7
Sampling

Deleted application
requirement

122.21{g)(10)| 10D.05(b)(9)
- Potential

Discharges

122.21(g)(9); Deleted 3 EPA regulation

122.42(8)(2): | 10E.03(d)4B gectiong relsating to toxics
122 .44(e)(1) | 10F,02(g)(1)B | used or manufactured pollu-
(11); 100.02(c)2F tants; retained application
122.62(a)(13) requiremente for listing all
Used or toxic pollutants currently
Manufactured used or manufactured; allows

Director to waive this appli-
cation requirement if
applicant can demonstrate
that it is overly burdensome

Toxic Pollu~
tents

122.21(g)(9)

T 122.42(a) "~ Requires an exieting indue-
(Toxics trial permittee to notify
notification) Director when some activity
occurred or will occur
causing it to discherge
toxics not previously
limited in the permit,

125.3(c) (4

Toxicity

Limits

122.21; " Made substantial changes to

122.22; gtorm water discharge re-

122.26 | quirements

(Storm Water

Runoff)

T Retained comnstruction ban Yes

prior to EIS completion

122,29(c)(4),
(e)(5)

(Construction
Prohibition)

PAGE 15

| Adopted

[ Adopted

| Did not Adopt;|

Propose next
Year

Did not adopt;

| Propose it

Next Year

Nothing to do

| No change now—

will be

| studied for
| potential

rulemaking

Did not adopt;

EIS not a
Stete Progranm |
Requirement
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SR REG. 1 DR REG. T ' EPA ADOPTED | FINAL
CITE CITE _ EXPLANATION AS PROPOSED | ACTION

Adopted nodiﬂﬁﬁw

122.44, 10H.02()b Reteins current policy with
122.62(15) one exception. Will allow fication pro-~
(Anti-~ BPJ permits to be made less vision;
backsliding) stringent if permittee can Propoee other
demonstrate that its removal changes next
costs are wholly dispropor- year if necesg~-
tionate to those considered sary; policy |
in a subsequently promulgated not generally
ef fluent guideline applicable
since no BPJ
permits in
coal; should
exsmine for
rulemaking
next year _
gince we night
develop BPRJ
limits for
pollutants not
regulated in
guidelines
122.50 Retained existing policy ~ Did not adopt;
(Disposal but clerified regulation to Should reeval-
into wells) allow less stringent limita~ uate our cur-

rent DR policy
for consisg~
tency with
EPA's explana-
tion of this

policy

tiong if the chsracter or
treatability of discharged

wastewater is changed

EPA listed statutory We are adopt-

124.56(b)(1); Partially

125.3(c)(2) factors which are used in BPJ ing this by
(3) ‘but decided against adopting reference
125.3(d) the fact sheet portion of since it is a
BPJ and Draft the propossl change to §125
Development which 1s
and Technical adopted as of
Manuals time of dele~
gation, Also,
non~substan-
tive change
122.45(g) 10G.07 Changed net-gross substan— Did not adopt;
Net~Gross tially Need to evalu-
Limits ate it for

remining eitu-
ation in par- |
ticular; EPAGY
as proposed;
wi 1 1 exani ne
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SEPTEMBER 26, 1984 EPA CHANGES PAGE 17

EPA REG. "EPA ADOPTED FINAL
. CITE AS PROPOSED ACTION

122.45(¢ Allows metals limitation to | ~ | Adopted one

Total Metals be expressed as “total subgsection;

however, Fe &
Mn are ex-—
preesed as
total metals;
therefore,

| regulation
change 1s
generally
irrelevant

recoverable metal” as defined
in 40CFR Part 136

Did not adopt;
should not ime
pact coal
wining since
the effluent
limits are not
production
based; should,
however, exa-
wmine the con-
cept to reduce
need for
podifications |
when water
flow is
increased;
May propose

next year

Allows use of alternate
| 1imits for increased produc—
| tion; originally proposed

only for suto industry - but
expanded it to all industries
in final regulation

122.45(b)(2)
Actual Pro-
duction

Nothing
required; 401
cetification
not sapplicable
| to State
Progranms

Allowed EPA to include 401

conditions

122.44(d)(3)
Importance of
Water Quality
Conditions
Stayed by a
Court or

Agency

Did not adopt;
No impact

since NEPA not
part of State

Program

- Yes — except

(Allows incorporation of NEPA
for 124185(3)

122.7(g); 1
based conditions

122.29(c)(3)
122.49(d)(9)
124.,121(£)
Incorporation
of NEPA based
Conditions in
Permits
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SEPTEMBER 26, 1984 EPA CHANGES

EPA ADOPTED

TR TID _ TR e — _ T
122.47; | 10F.02(n Allowe compliance schedules

122.29(d)(4) | 10L.02(4d) | for new source if require-

Compliance nente were issued or reviged

Schedule after construction began but

Prohibition lese than 3 years before they

begin to discharge

122.41(e)(1) | 10E.13(a) | Requires notice to state of | Yes - with

Notice of alterations or additions minor clari-
- Physical which could “"significantly” fications
Alterations change the discharge for

pollutants which would
otherwise not require notice

or Additions

"122.22(b)(2) | 10D.07(b)2 | Allows environmental managers| Adopted

Signatories with corporation-wide res~- equivalent
to Reports ponsibility to sign reports provisions
| 122.41(m | 10E.14(d)1B Retsined existing regulation .

By—~-pass governing by-passes not

exceeding limitations!

adopted new language

- regarding back-up equipwment

122.41(n 10E.15 Retained originsl regulation | No and Yes

concerning defengse for
technology based limits;
Adopted proposal deleting
"gpecific” cause

Upset Defense

Deleted reference to specific]
exsuples of O & M; clarified
O & M provision for back-u
facilities B

122.41(e)
Proper O & M

Allows permites to be modified
if a mistake ws made in de-
termining BPJ limits or the
technology cannot meet the
limit

10H.O2M
10H.O2N

122.62(a)(16)
(17;

Mistake and
failure to
neet BPJ

' Limits as
Grounds for
Permit
Modification |

40CFR Part v
124

Non-Adversary

Panel

- Procedures

1 Adopted

PAGE 18

FINAL
ACTION

| Did not adopt:

our regula-

| tions already

have gimilar

- requirement

“Adopted

Adopted back-
up provigion; |
propose to
change re-~

| mainder next

year

Deleted the
word “epeci~
fic”®

' Did not adopt:

Unnecessary

Adopted

Irrelevant tdg)
State Programs
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[ EPA ADOPTED |  FINAL
AS PROPOSED ACTION

Irrelevant to |

¥PA REG. DR REG.
CITE CITE

ﬁwf124.131”

EXPLANATION

124.14; State Programs
Hearing
Procedures
122.21(k)(4) Fliminated deferral of | Not relevant
Deferral of hearing which deferred the to State
Hearing on hearing until after permit Programs
New Source issuance unless sll parties
Determination agreed
122.29(b) Adopted new source criteria | Yes - with | Adopted
New Source where EPA had previocusly clarification
Criteria suspended regulations
122.62; Permits after March 9, 1982 Adopted for

1 122.63 can be wodified to conform minor modifi~
Modifications to new final rules for cation, by- |
of Permits "actual production” and pass, and

"total methods”; minor upsets

modifications for by-pass,
toxics notification, and

up-gets




July 24, 2014

Mr. Charles S. Sturey
West Virginia Department of Environmental Protection

Division of Mining & Reclamation

601 57" Street SE

Charleston, WV 25304

Via electronic mail: Charles.S.Sturey@wv.gov

Re: Comments on Proposed Revisions to 47 CSR 30, the Coal Mining NPDES
Rule

Dear Mr. Sturey:

Pursuant to the notice published in the State Register by the West Virginia
Department of Environmental Protection (WV DEP), the West Virginia Coal Association
(WVCA) offers the following comments and observations regarding the agency’s
proposed revision to the coal mining NPDES rule, 47 CSR 30.

The West Virginia Coal Association (WVCA) is a non-profit state coal trade
association representing the interests of the West Virginia coal industry on policy and
regulation issues before various state and federal agencies that regulate coal extraction,
processing, transportation and consumption.

WVCA’s producing members account for 98 percent of the Mountain State’s
underground and surface coal production. WVCA also represents associate members

that supply an array of services to the mining industry in West Virginia. These include
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coal transportation companies, engineering firms, mining equipment manufacturers,
coal consumers and land holding companies. WVCA’s primary goal is to enhance the
viability of the West Virginia coal industry by supporting efficient and environmentally
responsible coal removal and processing through reasonable, equitable and achievable
state and federal policy and regulation.

As we explain below, the current rulemaking initiative is intended to implement
the provisions of Senate Bill (SB) 615 (passed in 2012) and to clarify that the “permit
shield” provision for coal permits (found at 47 CSR 30.3.4.a) works just as effectively as
those in non-coal permits and federal permits. As such, the permit shield in the coal
NPDES rules defends a permittee from a challenge where effluent limits are being met,
even where such a suit alleges a violation of water quality standards. The proposed
revisions will also address a provision that was improperly added to the coal mining
NPDES rule in violation of the state’s rulemaking processes.

As discussed by the Legislature during its consideration of SB 615, the
objective of the statutory revision is to address a provision contained in the coal

mining NPDES rule that has no parallel in federal regulations or West Virginia’s

non-coal NPDES rule:

The discharge or discharges covered by a WV/NPDES permit are to be of
such quality so as not to cause violation of applicable water quality

standards promulgated by 47CSR2..."

Y47 CSR 30.5.1.1

Comments of the West Virginia Coal Association.
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WVDEP historically understood and applied the rule simply as a statement that
effluent limits should be calculated for parameters of concern during the permit process
to ensure that discharges did not violate applicable water quality standards—not to
make compliance with water quality standards a universal permit condition.
Nonetheless, anti-mining activists have filed citizen suits against mine operators
claiming that under the rule language cited above, coal mining NDPES permit holders,
unlike their non-coal counterparts, were required to meet all water quality standards
regardless of the actual effluent limits contained in their NPDES permits.” The rule
language resulted in a bizarre regulatory situation where coal mining operations were
subject to claims they were liable for compliance with all state water quality standards
while a non-mining discharge, even though exactly the same, was held only to
compliance with the effluent limits contained in its permit.

Recognizing this anomaly and its absurd regulatory result, the Legislature passed
SB 615 to address this peculiar language found in 47 CSR 30 by amending the West
Virginia Water Pollution Control Act (WV WPCA). The legislature intended to conform
the coal NPDES program to that which exists for the industrial community and require
WVDEP to impose express effluent limits in NPDES permits before enforcement action

could be taken against a permit holder for violating effluent limitations.

‘See generally 47 CSR10.3.4.a (setting out “permit shield” for non-coal NPDES permits) with 47CSR 10.5
(containing no “shield piercing” provision analogous to 47CSR 30.5.11).

Comments of the West Virginia Coal Association:
Proposed Revisions to the Coal Mining NPDES Rule (47 CSR 30)
July 24, 2014



WV DEP followed SB 615 with a rule, but unfortunately a federal court ruled that
neither SB 615 nor the 2012 rule were sufficiently clear to affect the Legislature’s intent
to conform the coal NPDES program to that which exists for the non-coal world and
under the federal Clean Water Act (CWA) as it exists in most other states. WVCA
believes the currently proposed revisions will finally address the unfair and irrational
disparity between the coal mining NPDES rule, West Virginia’s other NPDES regulations,
the regulations of surrounding states and the federal CWA.

While the lack of a corresponding federal requirement and the disparity between
the regulatory programs for coal and non-coal operations in the state is enough to
justify the proposed change, a revision is warranted since the validity of the current rule
language is suspect. An examination of the history of 47 CSR 30.5.1.f reveals serious
lapses in the rulemaking process to the point where it is clear the provision was not
properly enacted.

In 1984, the predecessor agency to WV DEP separated its NPDES permitting
program into two sets of rules- one for coal mining operations and one for non-coal
facilities. This administrative separation was undertaken to synchronize the issuance of
permits for coal facilities since mining operations are also required to obtain permits
under the West Virginia Surface Coal Mining & Reclamation Act (WV SCMRA).

Prior to this separation, the state’s NPDES rules applied to both coal and non-coal
facilities. These “inclusive”, pre-1984 NPDES rules contained the equivalent of the
modern permit shield provision currently found in 47 CSR 30.3.4.a {coal) and 47 CSR
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10.3.4.a. (non-coal). These rules DID NOT contain anything even resembling the
problematic language now found at 47 CSR 30.5.1.f.°

After the separation of the two permitting programs in 1984, the coal mining
NPDES rule continued to include the permit shield provision currently found at 47 CSR
30.3.4.3, but for the first time now included language similar to 47 CSR 30.5.1.f.
requiring discharges to meet all water quality standards.

When the West Virginia Department of Natural Resources (WV DNR), WV DEP’s
predecessor agency filed its proposed coal mining NPDES rule with the West Virginia
Secretary of State and established a public comment period to begin the rulemaking
process, the agency stated the rules merely facilitated the consolidation of coal mine
permitting functions (WV SCMRA and NPDES) within the agency. The documents did
not disclose any substantive changes to the rules and provided no public notice to the
fact the rule would alter the program for coal mining operations by effectively
converting all water quality standards into permit effluent limitations.*

The provision requiring compliance with all water quality standards did not
appear in the rule until it was filed by WV DNR with the Secretary of State as a “final
agency rule” for consideration by the Legislature’s Rulemaking Review Committee

(LRRC). The LRRC approved the rule package on December 4, 1984 and it was

> See pages 5-7 of attachment “A”, the codified version of the West Virginia Department of Natural Resources’

NPDES rules that were effective from 1982 until April 24, 1984.
? See generally attachment “B”, letter dated May 8, 1984 from the West Virginia Department of Natural Resources

to the West Virginia Secretary of State regarding the proposed coal mining NPDES rules, attachment “ C”, a press
release dated May 29, 1984 from the West Virginia Department of Natural Resources announcing a public comment
period on the proposed coal mining NPDES rule and attachment “D”, publication of the proposed coal miming

NPDES rule in the State Register.
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subsequently approved by the full Legislature. There is no explanation in the
administrative records of the agency, the Secretary of State or the LRRC as to how or
why the additional language now found at 47 CSR 30. .5.1.f. was added to the rule
between its initial filing for public comment and its submission as a final agency rule.”
Since the agency provided no public notice or disclosure to the Legislature
regarding an obviously substantive change to the regulatory process for mining
operations, it violated the rulemaking provisions of the West Virginia Administrative
Procedures Act requiring amendments to proposed agency rules be filed in the State

Register “with a description of any changes and a statement listing the reasons for the

amendment.”®

Further evidence of the rulemaking infirmities of 47 CSR 30.5.1.f. is provided by
the federal Environmental Protection Agency’s (EPA) review and approval of the coal
mining NDPES rule. After the state completed its rulemaking in 1984, EPA published a
notice in the Federal Register announcing the federal agency’s tentative decision to
approve the revised coal mining NPDES rules. In that notice EPA stated that “...no

substantive rights or obligations of any person will be altered by this program

. e . 7
modification.”

> See generally attachment “E”, letter dated November 8, 1984 from the West Virginia Department of Natural
Resources to the West Virginia Secretary of State regarding the filing of a final agency rule related to the coal
mining NPDES program and attachment “F”, publication of the Legislative Rulemaking Review Committee’s
recommendations on the coal mining NPDES rule and pages 7-27 of attachment “G”, a preamble to the proposed
rules filed by the Department of Natural Resources with the Secretary of State.

®W.Va. Code §29A-3-6.a

750 Fed. Reg. (January 23, 1985) 2996-299.
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When EPA provided notice of its final decision to approve the program revisions,
it again noted that separation of the coal and non-coal NPDES rules would occur

“without any substantive change in [the] state regulating authorities or

" In its consideration of the rule, EPA obviously suffered the same

responsibilities.
disadvantage as the public, the coal mining industry, the Secretary of State and the
Legislature- incomplete information supplied by the agency in contravention of the
state’s long-established rulemaking procedures. The proposed revisions to the rule
would remedy this grave mistake and finally return the coal mining NDPES rule to its
intended purpose and effect as explained in 1984.

Finally, WVCA feels that swift action on this rule is necessary for West Virginia to
maintain the control of its NPDES permitting program as intended by the Legislature and
the state-federal relationship established under the CWA.

Recent federal court decisions have relied on the differences between the coal
and non-coal programs in an attempt to “hijack” the interpretation and implementation
of the state’s water quality standards with respect to coal mining operations. Individual
permit holders have been confronted with potentially costly and perhaps unworkable

compliance situations based on this single provision of the coal mining NPDES rule that

was illegally enacted and has no parallel in the federal program or non-coal state NPDES

program.

® 50 Fed. Reg. (July 11, 1985) 28202.
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WVCA appreciates the opportunity to provide these comments regarding

contemplated changes to the state’s coal mining NPDES rules.

Respectfully Submitted,

Jason D. Bostic
Vice-President
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