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TITLE 176
SERIES 1
1990
NONINTOXICATING BEER LICENSING AND OPERATIONS PROCEDURES

Filed: July 3, 1990

& 176-1-1. General.

1.1 Type of Regulation. - These regulations are emergency Jlegislative
regulations as defined in West_Virginia Code § 29A-3-15.

1.2 Scope. - These emergency Tegislative regulations repeal and replace
176 C.5.R. 1 and establish general rules for the West Virginia Nonintoxicating
Beer Commissioner. '

1.3 Authority. - These emergency legislative regulations are authorized by
West Virginia Code 88 11-16-22 and 29A-3-15.

1.4 Filing Date. - July 2, 199C.

1.5 Effective Date. - These emergency legislative regulations become
effective uUpon filing in the State Register.

1.6 Citation. - These emergency legislative regulations may be cited as
176 C.S.R. 1, § (1990).
§ 176-1-2. Definitions. - As wused in these ryegulations and unless the

context clearly regquives a different meaning, the following terms shall have the
meaning ascribed herein, and shall apply in the singular and in the plural.

2.1 "Alcohoelic 1iquor" or "Tiquor” means alcohcl, beer, fortified wine and
distilled spirits, and any Tigquid or solid capable of being used as a beverage,
but shall not include wine with an alcohol content of fourteen percent (14%) or
less by volume, nonintoxicating beer or nonintoxicating beverages.

2.2 '"Brewer or "manufacturer" means any perscn, firm, association,
partnership or corporation, including agents and employees of same, who is
manufacturing, brewing, mixing, concocting, blending, bottling or otherwise
producing, bottling, fmporting or transshipping from a foreign country
nonintoxicating beer for sale at wholesale to any licensed distributor.

2.3 "Brewer's Ticense'" means a license issued by the Commissicnsr to a
brewer or manufacturer of nonintoxicating beer which authorizes such person to
engage in brewing or manufacturing activities in this State,
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2.4 "Class A Ticense" means the license issued by the Commissioner which
authorizes such licensed retailers to sell at retafl nonintoxicating beer for
consumption efther on the premises where sold or off such premises: Provided,
That for raiiroads cperating in this State, nonintoxicating beer may be sold at
retail only for consumption in the Ticensed dinming, club or buffet car where
soid.

2.5 "Class B Ticense" means the 17cense issued by the Commissioner which
authorizes such licensed retailers to sell nonintoxicating beer at retail in
bottles, cans or other sealed containers only, and only for consumption off the
1icensed premises: Provided, That a Class B license may only be issued to the
proprietor or owner of a grocery store.

2.6 "Class S license" means the specfal Ticense issued by the Commissioner
for the retail sale of nonintoxicating beer at z fair or festival sponsored or
endorsed by the municipality or county wherain the fair or festival s
conducted, and on other special event approved by the Commissiconer.

2.7 "Commissioner' means the Wast Virginta Nonintoxicating Beer
Commissioner. '

2.8 "Distributor" means any person, including such person's agents or
employees, Jjobbing or distributing nonintoxicating beer to licensed retailers at
wholesale and whose warehouse and chief place of business is Tocated within this
State. e - - -

2.9 T"Distributor license” means a license issusd by the Commissicner to a
distributor which authorizes the distributor tc engage in such commercial
activities. S : - -~

2.10 "Food" and "food products" means and includes edible foodstuffs
intended for human consumption and items commonly thought of as food, including,
by way of illustration and not by limitation, cereals and cereal products, meat
and meat products, fish and fish products, pouliry and poultry preoducts, fresh
and salt water animal products, eggs and egg products, vegetables and vegetable
products, fruit and fruit products, flour and flour products, sugar and sugar
products, milk and milk products, cocoz and cocoa products, coffee and coffee
substitutes, tea, herbs, spices, salt and salt substitutes, condiments, soft
drinks, soft drink mixes and syrups, tenderizers, food coloring, bottled
drinking water, sugar substitutes, oleomargarine, shortening, gelatins, baking
and cooking ingredients, mushrooms, spreads, relishes, desserts, flavorings,
edible seeds, nuts and berries: Provided, That the term "food" and "food for
meals” does not include medicines, vitamins and dietary supplaments whether in
liguid, powdered, granular, tablet, capsule, Tozenge, or pill form spiritous,
malt or vinous Tiquors or bear; ice; tobacco or tobacco products; candy and
confections; chawing gum; cake Tetters; breath mints; or feed sold through a
vending machine. )

2.11 "Grocery store" means any retail establishment commonly known as a
grocery store or delicatessen, where food or food products are sold for
consumption off premises, and shall include a separate and segregated portion of
any other retail store which is dedicated solely to the sale of food, food
products and suppliss for the table for consumpticn off the premises.
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2.12 "Licensed retailer" means any person, including the person’s agents
and employees, selling, serving or otherwise dispensing nonintoxicating beer and
all products regulated by West Virginia Code article 11-16, including, but not
Timited to, any mait beverages or malt cooiers, at such retailer's established
and Ticensed place of business.

2.13 "Licensee" means any person Ticensed in accordance with West Virginia
Code article 11-16 to brew, manufacture, distribute, or sell, at wholesale or
retail, any Nonintoxicating beer.

2.14 "Nonintoxicating beer" means all cereal malt beverages or products of
the brawing industry commonly referred to as bzer, lager beesr, 2le and 21l other
mixtures and preparations produced by the brewing industry, inciuding malt
coolers and centaining at least one half of one percent (.5%) alcohol by volume,
but not more than four and two-itenths percent (4.2%) of alcohol by weight, or
six percent (8%) by volume, whichever is greater, all of which are hereby
deciared to be nonintoxicating and the word "Tiguor" as used in West Virginia
Code Chapter 60 shali not be construed to include or embrace nonintoxicating
bsger nor any of the beverages, products, mixtures or preparations included
within this definition.

2.15 "Original container" means the container used by the brewer at the
place of manufacturing, bottling or otherwise producing nonintoxicating beer for
sale at whoiesale.

2.16 "Person" means and include an individual, firm, partnership, Timited
partnership, assocfation or corporation.

2.17 "Private club" means any corporation or unincorporated association
licensed in accordance with West Virginia Code article 60-7 which either:

2.17.1 belongs to or is affiliated with a nationally recognized
fraternal or veterans organization, which Js operated exclusively for the
benefit of its members, which pays no part of its income fo its sharecholders or
individual members, which owns or leases a building or other premises, to which
club are admitted only duly elected or approved dues paying members in good
standing of such corporation or association and their guests while in the
company of a member and to which club the general pubiic is not admitted, and
which club maintains in said building or on said premises a suftable kitchen and
dining facility with related equipment for serving fecod to members and their
guests; or

2.17.2 is a nonprofit social club, which is operated exclusively
for the benefit of its members, which pays no part of its income to fits
shareholders or individual members, which owns or leases a building or other
premises, to which club are admitted only duly elected or approved dues paying
members in good standing of such corporation or associztion and their guests
while in the company of & member and to which club the g¢general public is not
admitted, and which club maintains fin said building or on said premises a
suitable kitchen and dining facility with related equipment for serving food to
members and their guests; or
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2.17.3 is organized and operated for ltegitimate purposes, which has
at Teast one hundred (100) duly elected or approvad dues paying members in good
standing, which owns or leases a building or other premises, including any
vessel Ticensed or approved by any fedsral agency to carry or accommodate
passengers on navigable waters of this State, to which club maintains in said
building or on said premises a suitable kitchen and dining faciiity with related
equipment and emplioys a sufficient number of persons for serving meals to
members and thejr guests; or

2.17.4 is organized for Tegitimate purposes and owns or leases a
building or other Timited premises in any state, county or municipal park or at
any ajrport, in which building or premises. a club has been established, to which
club are admitted only duly elected and approved dues paying members in good
standing and their guests while in the company of a member and to which club the
general public is not admitted, and which maintains in connection with said club
a suitable kitchen and dining facility and related equipment and empleys a
sufficient number of persons for serving meals in safd club to said members and
their guests. . ' - : :

2.18 "Private wine restaurant'" means a restaurant licensed in accordance
with West Virginia Code article 60-8 which:

2.18.1 is a partnership, Timited partrership, corporation,
unincorporated association or other business entity which has as its principal
purpese the business of serving meals on its premises.to its members and their
guests; -

2.18.2 i3 Ticensed under the provisions of West Virginia Cocde

article 60-8 as to all of its premises or as to a separats sagregated porticen of
its premises to serve wine to its members and their guests when such saie
accompanies the serving of food or meals; and

2.18.3 admits only duly elected and approved dues paying members
and thefr guests while 1in the company of a member, and does not admit the
general public.

§ 176-1-3. Licenses.

3.1 License requirement. ~ Each person sesking te manufacture, sell,
possess for sale, %ranspori or deliver nonintoxicating beer in West Virginia
must first be licensad in accordance with West Virginia Code article 11-16, such
Ticense to be for one (1) year and for the period of July 1 through June 30 of
the following year.

3.1.1 A perscn may be licensed only in one capacity as a brewer,
distributor or licensed retailer and there shzll be no connectien or interest,
direct or indirect, between such persons.

3.1.2 No brewer or manufacturer whose chief place of business is
outside of West Virginia shall offer for sale, sell, consign, ship or deliver
nonintoxicating beer intc this State except to a duly licensed distributor for
delivery at such distributor's place of business.
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3.1.3 A brewer or manufacturer with a brewery or place fer
manufacturing nonintoxicating beer in this 3tate may act as the distributor of
the ©products of such brewery or place for manufacturing. However, a

distributer's 1icense §s required for such a Dperson to distribute
nonintoxicating beer from a place other than where brewed or manufactured.

3.1.4 The annual Ticense fee for a brewer with a principal place
of business located in this State is 31,500 for each place of manufacture.

3.1.4.1 IT the period of the original Ticense for the principal
place of business or for a warehouse commences on or after January 1 of any
year, the Ticense fee for such facility shall be seven hundred fifty dollars

($750).

3.2 Foreign corporation brewer's Ticense application. - A foreign
corporation seeking a West Virginia brewar's license shall submit a verified
appiication fo the Commissioner, which appiication shall state:

3.2.1 The name of the corporation and the state where
incorporated.

3.2.2 The date incerporated.

3.2.3  The address of the corporation's main office.

3.2.4 The names and respective addresses of the corporation's
offices and directors.

3.2.5 The date the corporation quaiified fto transact business in
this State.

3.2.6 Any other information reguired by the Commissioner.

3.2.7 The applicant shall alsc provide:

3.2.7.1 A sursty bond in an amount not less than five thousand
dollars (%$5,000) nor more than twenty-five thousand dollars ($25,000) payable to
the State of West Virginia and conditioned upon the payment of any and all taxes
gceruing during the Ticense period,

3.2.7.2 A certified copy of the certificate of authority issued
by the Secretary of State authorizing such corporation to transact business in
this State, and

3.2.7.3 A certified copy of the corporation's most recent
charter.

3.2.8 The annual 1icense fee for a brewer's license for a foreign
corporation seliing nonintoxicating beer in this State, regardiess of where its
principal place of business is located, is fifteen hundred dollars ($1,500).
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3.2.8.1 If the pericd of the original license commences on or
after January 1 of any year, the Ticense fee shall be seven hundraed fifty
dollars ($750). '

3.2.8.2 The sales representatives for such manufacturers must
be issued a permit by the Commissioner, such permit to cost fifty dollars ($50)
per year. See Section 3.5 of these regulations for additional information.

3.3 Distributor, Class A and Class B licenses. - The following information
must be provided on the applicaticen for a distributor, Class A or Class B
Ticense.

3.3.1 The name and residence of the applicant.

3.3.1.1 If an dindividual, that the applicant is at least
twenty-one (21) years of age and a resident of West Virginia for a period of two
(2) years next preceding the date of application.

3.3.1.2 If & firm, asscciation, partnership, Timited
parinership or corporation, the application shall include the residence of the
members or officers for the two (2) year pericd next preceding the date of
application: Provided, That if a _corporation applies for a Class A or (lass B
Ticense, the officers, agents or employees who shall manage and be in charge of
the Ticensed premises must posses all of the requirements of an individual
applicant for a licensed retafler's license.

3.3.1.3 If the application is for a distributor 1icense, the
appifcation shall state that the person, or for a firm, partnership, Timitad
partnership or association, the offficers or members therecf, have each been a
bona fide resident of West Virginia for the four (4) years preceding the date of
application.

3.3.2. _ Place of birth of the applicant, that the applicant is a
citizen of the United States, of good moral character, and if naturalized when
and where naturalized.

3.3.2.1 IT a corporation, where and when incorporated with the
name and address of each officer, and that each officer is az United States
cftizen and a person of good moral character.

3.3.2.2 If a firm, assocciation, partnership or Timited
partnership, the place of birth of each member, that each member is a United
States citizen and if naturalized, when and where, and each member must gualify
and sign the application. - -

3.3.3 The particular pnlace Tor which the Ticense is desired and a
detailed description thereof.

3.3.4 The name of the owner of the building and if the owner is
not the applicant, that such applicant is the actual and bona fide Tessee of the
premises. C
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3.32.5 Verification that the place or building in which the
proposed business will be Tocated: o }

3.3.5.1 conforms to all health, fire, safety and zening
reguiations;

3.2.5.2 is a.safe and proper place or building:; and

3.3.5.3  is not within three hundred (300) feet of any church or
school, measured from front door to front door along the strest or streets;
Provﬁded

3.3.5.3.2 that this requirement shall not apply to & Class B
license, or any place occupied by a licensed retailer Ticensee so long as such
nlace s continucusly so occupied, and

2,3.5.3.b that this requirement shall not apply to a coliege
or university that has notified the Commissioner, in writing, that it has no
objection to the location of the proposed business.

3.3.6 . That the applicant is not incarcerated and has not during
the five (5) years immediately preceding the appiication date been convicted of
a felony,

3.3.7 "That the applicant is and shall so remain for the license
pericd the cnly person pecuniarily finterested in the business to be Ticensed.

3.3.8 “That the applicant has not during the five (&) years
immediately preceding the application date had z nonintoxicating beer licensed
revoked.

3.3.9 The ticense shzll be refused if the applicant fails %o

satisfy any of the foregoing requirements or if in the Commissicner's apinion
the applicant has engaged in conduct declared to be unlawful by West Virginia
Code article 11-16,

3.3.10 That the applicant is not a suitable person to be licensed.

3.3.11 The Commissionar may require any additicnal information from
the applicant and may conduct any investigation of the applicant or proposed
place of business as is deemed necessary.

3.3.12  Annual license taxes are as follows:

3.3.12.1 Class A Tlicensed retailer ~ one hundred fifty dollars
(5150) for each place of business. :

3.3.12.2 Class A licensed retailer-for each social, fraternal or
nonprofit club in continuous operation for twe {2) or more years immediately
preceding application date - one hundred fifty dollars (3150).
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| 3.3.12.3 Class A Tlicensed retailer-for each railroad dining,
ciub or buffet car in which nonintoxicating beer will be dispensed - ten dollars
($10) for each such car.

3.3.12.4 Class B Ticensed retajler - one hundred fifty dollars
($150) for each place of business.

3.3.12.5 Distributor - one thousand dollars (31,000} for each
place of business, .

3.4 Class § Ticense.

3.4.1 Tha application for a Class S license must be submitted to
the Commissioner at least thirty (30) days before the first day upon which
nonintoxicating beer fs to be sold at a fafr or festival or other special event
approved by the Commissioner. Any time a Class S Ticense is obtained, the -
Ticensee is required to contact all distributors in the area where the fair,
festival or special event will cccur in order that 211 such distributors are
provided the opportunity to participate.

3.4.2 A Class S Ticenss may be issued for a term of no longer than
ten (10) consecutive days.

3.4.3 The 1icense fee for a Class S Jicense is twe hundred fifty
doliars (3250).

3.5 Brewery representatives, permits, fee, term, suitability. - No person
shall act as agent, representative, solicitor or salesman in the State of
West Virginia for any manufacturer_of nonintoxicating beer, ale, malt beverages
or malt coolers until such person shall have cbtainad a permit to act as such
agent, representative, solicitor or salesman, from the Commissicner.

3.5.1 Application: Application for such permit, accompanied by
photograph (2 inches by 3 inches) of appiicant, shall be made on such form as
shall be prescribed and furnished by the Commissioner.

3.5.2 Fee: The Tee for such permit te act as an agent,
representative, solicitor or saiesman shall be fifty dollars ($50.00).

3.5.3.  ~_Term: " A1l such permits shall expire on September 30 next
succeeding the date of issuance, unless sooner suspended cancelled, or revoked.

3.5.4 Suitabitity: Permits shall bhe idssued to any suitable
persons upon showing: '

3.5.4.1 He or she is a citizen of the United States of America;
3.5.4.1 At Teast twenty-one (21) years of age;

3.5.4.2 Has not been convicted of a felony within the five (5)
years immediately preceding submitting the application for a permit;
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3.5.4.3 Has not been convicted of a violation of federal or
state Tiquor or beer law within the five (5) years immediately preceding
submitting the application for a permit;

3.5.4.4 Has not had 2 similar license or permit revoked or
suspended in this or any other state within the five (5} years immediately
preceding submitting the appiication for a permit;

3.5.4.5 Is 2 person of good morals and reputation;

3.5.4.8 Is employed by a2 nonintoxicating beer, ale, malt
beverages or malt cocolers manufacturer or brewer qualified to sell or ship such
products intc the State of West Virginia.

3.5.5 Bond: No permit shall be issued a permit unless bond, with
a solvent surety company approved by the Commissioner and registered to do
business 1in this State, in the penalty of five hundred dollars (%500),
conditicned upon the cobservance of the West Virginia Nonintoxicating Beer Law
and regulations promulgated thereunder by the Commissionar, is filed with the
Commissicner,

3.5.86 - Suspension or Revocation: Permits may be suspended or
revoked by the Commissionsr for noncomplifance with the West Virginia
Nonintoxicating Beer Law and vregulations promulgated <thereunder by the
Commissioner, or false or f{raudulent representations made in securing such
permits, after a hearing upon ten (10) days notice, in writing, of the charge or
charges, time and place of hearing thereon, served upon such permittee by
registered mail, addressed to the office of such permittee's principal, as set
cut in the application. )

2.6 Transfer. - Nonintoxfcating beer Tlicenses are not transferable from
one person to zanother; however, with the consenti of the Commissicner, endorsed
on the face thereof, such a iicense may be transferred from one {1) location to
another. -

3.6.1 Licenses shall not be transferred from one (1) Tocation to.
another before such transfer s approved by the Commissioner.

3.6.2 Appiication for a transfer of a Ticense shall be made on the
regular license dpplication form, N

3.6.3 -A Tetter from Ticensee's surety company accepting liability
on the new location must accompany the transfer application.

3.6.4 The transfer of a license will not be approved before the
letter from the surety company accepting T1iability on the new Tocation is
received by the Commissioner.

3.7 Abandonment, Teasing or Toaning. - Mo Ticensee shall abandon, Toan,
rent or lease his license.

3.7.1 Upon the sale of an outlet, the licensee shall remove his
Ticense from the premises and file the same with the Commissioner.
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3.7.2 Licensess, together with their surety, permitting others %o

use their Ticenses, either by expresses permission or by abandonment, will be.

held strictly 1iabcTe for any bond forfeiturs ordered against said Ticensees for
violations of the West Virginia Code article 11-16.

3.8 Establishment. - The feliowing businesses and Jocaticns are generally
not suitable for the retail sale of beer and, depending upon the circumstances,
a Ticense therefor may be refused. )

3.8.1 E<tablishments in reasonable c¢lose proximity to churches,
schools, state institutions, privately operated charitable or eleemosynary
institutions: Provided, however, That a Class A license shall not be issued to a
new establishment located within three hundred (300) feet of 2 school or church,
measured from front door to front door alang the streeti or highway.

3.8.2 Establishments in predominantly residential districts of any
city, town cor village. L

3.8.3 Fi1ling stations or grocery stores, unless a bona fide
restaurant 1is operated in connection therewith, and the sale, serving and
consumption of beer is restricted to the restaurant section of safd filling
station or grocery store.

3.8.4 Establishments not completely under the control of <the
lTicensee, ingluding all kalconies and adjacent connecting rooms.

3.8.0 . Premises on which there is an outstanding ncnintoxicating
heer license unless the applicant for a license and the owner of the building
submit notarized statements to the Commissioner to verify that substantial
efforts were mads to redeem the cutstanding license.

3.8.6 To any person or party whose nonintoxicating beer Jicense
has been revoked until said revacation has been in effect for a period of five
(5) years. o :

3.9 Posting Ticense. -~ The 1ticense granted 1in accordance with these
Regulations must be kept posted in a conspicucus place on the licensed premises.

3.10 Posting of blood-alcohol chart. - A blocd alcohol chart, as prescribed
by West Virginie Code & 60-6-24, shall be posted in every sstablishment in West
Virginia which sells or offers for sale nonintoxicating beer.

3.10.1 . Every private club Ticensed in accordance with West Virginia
Code articie 60-7 with a nonintoxicating beer license shall prominentiy pest the
blood-alcohol chart, which chart shall be so posted as to be readily accessible
and easily readabie by the members and guests of such Ticensed private club.

3.10.2 Every Tlicensed retaiier Jicensad to sell nonintoxicating
beer pursuant tc the provisions of West Virginia Code article 11-16 shall
prominently dispiay during the hours for which the retail sale of
nonintoxicating beer 1is permitted, the blood-alcohcol . chart at or near that
portion of the retail establishment deveted to the sale and/or display of any
nonintoxicating beer sold by such Ticensed retailer. In the event any such

10
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Ticensed retailer shall have nonintoxicating beer displayed for sale at more
than one Tocation within the licensed premises, or have multiple points of sale,
or multipie points of ingress and egress from the Ticensed premises, then such
licensed retailer may be required to display additional blood~alcohol charts at
or near the displays, poinits of sale or store exits.

3.10.3 The licensed retziler shall be responsible for the prudent
_care of such blocd-zicchol chart and for assuring that the chart is displayed in
accordance with the provisions of this reguiation.

& 176-1-4. Labels, Brewer's Reports, Taxation, Distributor's Reports,
Records Management By Brewers And Distributers.

4.1 Approval of Commissioner. - The Commissionsr must approve the label to
be affixed upon any nonintoxicating beer, ale, malt beverage or malt cooler
container soid or to be sold in this State. Labals must be submitied 1in
dupifcate toc the Commissioner who must approve such labels before they can ke
used on any container sold or to be sold in this State.

4.1.1 No Tabel may be affixed to any nonintoxicating beer, ale,
malt beverage or malt cooier container, soid or for sale in this State, which
bears any design, picture or wording indicating that the contents of such
container are brewed or manufactured for one particular distributor or retailer
or group of retailers, or use any trademark other than that of a licensed brewer
or manufacturer,

4.2 Serving bottled beer from which Tabels have been removed. - No
licensed retailer of beer shall serve to any customer any bottle of beer from
which the Tabel has been removed unless such retailer exhibits such bottle with
crown intact, tec the customer prior to the opening thereof.

4.3 Brewer's reports, taxation. - A tax is imposed and levied by West
Virginia Code § 11-16-13 in the amount of five dollars and fifty cents ($5.50)
on each barrel of thirty-one (31) gallons, and in 1like ratio on each part
barrel, of nonintoxicating beer which is either manufactured in this State for
sale in this State, or manufactiured outside of this Siate and brought into this
State for sale in this State.

4.3.1 The brewer manufacturing or producing nanintoxicating beer
in this State for sale in this State shall, on or before the tenth (10th) day of
gach month, file the report prescribed by the Commissioner stating total
estimated sales of nonintoxicating beer. to distributors in this State during
that month and pay the tax on such estimated sales.

4.3.2 The distributor which is the original consignee of
nonintoxicating beer manufactured or produced.cut of this State, cr who brings
such nonintoxicating beer intc this State shall, onh or before the tenth (10th)
day of each month, file the report prescribed by the Commissioner stating the
total estimated purchases of nenintoxicating besr during that month and pay the
tax on such estimated purchases,

4.3.3  Any brewer which manufactures or produces nonintoxicating
beer outside this State may, upon obtaining approval from the Commissioner, file
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the required vreport and pay the regquired tax on behalif of the brewer's
distributors in this State.

4.3.4 Adjusted menthly reports must be filed by the twenty-fifth
(25th) of each reporting month.

4.3.5 JAny  monthly report vreflecting an underestimate of the

. previcus month's tax in an amount of twenty-five (25%) or more, which has not

been timely adjusted, will result in a penralty assessment of one percent (1%) of
the total taxes due in such prior month.

4.4 Records management by brewers and distributors. - Brewers and
distributors shall keep all records, which relate to purchase and sales
transactions in and for West Virginia, on file in their respective licensed
place of business for a period of three (3) years uniess approval for eariier
disposal is granted in writing by the Commissioner. Such records shall inciude
copies of all inveices covering ail purchasss, sales finvoices, fransfers,
reperts and such other records to completely describe the nonintoxicating beer
transactions of such brewers and distributors and such other records as may be
determined by the Commissioner to be essential for audit and control purposes.

§ 176.1.5. Reserved For Future Use.
§ 176-1-5. Unlawful Acts.

6.1 The following acts, when performed by a Ticensed retailer are
uniawful. o b T

6.1.1 For any such licensee to sell, give or dispense, or any
individual to drink or consume, in or on any 1icensed premises or in any rooms
directly connected therewith, nonintoxicating beer on weekdays between the hours
of two o'clock {2:00) a.m. and seven o'clock (7:00) a.m., or between the hours
of two o'cliock (2:00) a.m. and one o'clock (1:00) p.m., on any Sunday, except in
private clubs licensed under the provisions of West Virginia Code article 60-7,
where the hours shall conform with the hours of sale of alcoholic 1iquors;

6.1.2 For any such Ticensee to sell, furnish or give any
nonintoxicating beer to any person visibly or noticeably intoxicated, or to any
person known to be insane or knawn to be a habitual drunkard;

6.1.3 For any such Ticensese tc sell, furnish or give any
nonintoxicating beer %o any person who is less than twenty-one (21) years of
age; : T

6.1.4 For any such Ticensee to permit in his premises any lewd,
immoral or improper entertainment, conduct or practice; '

6.1.5 For any such licensee, except the holder of a license to
operate a private ciub or a holder of a license for a private wine restaurant,
to possess a federal license, tax receipt or other permit entitiing, autherizing
or allowing such Ticensee to sell Tiquer or alcchelic drinks other than
nenintoxfcating beer;
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6.1.6 For any such licensee, to obstruct the view of the interior
of his premises by enclosure, jattice, drapes or any means which would prevent
plain view of the patrons occupying such premises. The interior of all licensed
premises shall be adequately Tighted at alil times: Provided, That provisions of
this Section €.1.6 shall not apply to the premises of a Class B retailer, the
premises of a private club or the premises of a private wine restaurant;

6.1.7 For any such licensee to manufacture, import, sell, trade,

barter, possess or acguiesce 1n the sale, possession or consumption of any

alccholic 1liquors on the premises covered by such license or on premises

directly or indirectly wused 1in connection therewith: Provided, That the
prohibition contained in this Section 6.1.7 with respect to the selling or
possessing, or to the acquiescence in the sale, possession or consumption, of

alcoholic Tiquors shall not be appiicable with respect to the holder of a

Ticensa to e¢perate a private club nor shall the prohibition be applicable to a -
private wine restaurant inscfar as such private wine restaurant is authorized to

serve wine; '

6.1.8 CFor any  such  retaiil  licensee to  sell or dispense
nonintoxicating beer purchased or acquired from any source other than a
distributor, brewer or manufacturer Ticensed under the Taws of this State;

§.1.8.1 Except as otherwise permitted by law, distributors will
make no platform deliveries except to persons known to be Ticensed retail
dealers, or upon & signed notarized order from such known retail dealers:
Provided, That no more than one (1) keg of nonintoxicating beer may be sold to
any one (1) unlicensed person at a time.

5.1.8 For any such Tlicenses to permit Jloud, boisterous or
disorderly conduct of any kind upon ihe Ticensed premises or to permit the use
of loud musical finstruments if either or any of the same may disturb the peace
and quietude c¢f the community wherein such business is located: Provided, That
no such licensee shall have in connection with the Ticensed place of business
any loudspeaker located on the outside of the licensed premises that broadcasts
or carries music of any kind;

6.1.10 For any person whose license to sell nonintoxicating beer
has been revoked to obtain employment with any licensed retailer within the
period of one (1) year from the date of such revocation, or for any licensed
retajiler tc knowingly employ any such person within such time;

6.1.11 For any such Tlicensee to knowingly viclate any rule or
regulation Tawfully promulgated by the Cemmissicner;

6.1.12 For any such licensee to knowingly permit any act to be done
upon the Ticensed premises tha commission of which constitutes a crime under the
Taws of this State;

6.1.13 For any Class B licensed retailer to permit the consumption
of nonintoxfcating beer upon his licensed premises;

6.1.14  For any Class A Ticensed retailer, to allow, suffer or
permit any person less than sightean (18) years of age to loiter in or upon any
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licensed premises; except, however, that the provisions of this Section 6.1.14
shall not apply where such person under the age of eighteen (18) years is in or
upon such premises in the immediate company of his or her parent or parents, or
where and while such perscn under the age of efghteen (18) years s in or upon
such premises for the purpose of and actually making a lawful purchase of any
tems or commodities therein sold, or for the purchase of and actualily receiving
any lawful service therain rendered, including the consumption of any item of
food, drink or soft drink therein Tawfully prepared and served or sold for
consumption on such premises;

65.1.15 For any such 1icensee to allow each faucet or tap from which
beer is drawn from kegs to be identified with a knob showing the brand or name
of brewer of the nonintoxicating beer so dispensed to be other than ithe brand or
name of the nonintoxicating beer actually dispensed.

6.1.16 Nothing in this regulation shail prevent or be deemed to
prohibit any Ticensee from employing any person who fs at least eighteen (18)
years cf age to serve in such Ticensee's lawful employ, including the sale or
delivery of nonintoxicating beer. With the prior approval of the Commissioner;
a licensee whosa principal business is the sale of food or consumer goods or the
providing of recreational activities, including, but not Timited to, nationally
franchised fast food cutlets, family-oriented restaurants, bowling alleys, drug
stores, discount stores, grocery stores, and convenience stores, may employ
persons who are less than eighteen (18) years of age but at least sixteen (16)
years of age: Provided, That such person's duties shall not incliude the sale or
delivery of nonintoxicating beer or alcoholic 1iguors: Provided, however, That
the authorization to employ such persons under the age of eighteen (18) years
shall be clearly indicated on the licensee's Ticense.

€.2 The {following acts, when performed by distributors, manufacturers or
brewers are unlawful.

6.2.1 For any distributor to sell or offer to sell, or any
Ticensed retailer to purchase or receive, any nonintoxicating beer, except for
cash or a check drawn against the bank account of the Ticensed retailer who is
making the purchase; and no right of action shall exist to collect any claims
for credit extended contrary to the provisions of this Section 6.2. Nothing
herein contained shall prohibit a Tlicensse from crediting to a purchaser the
actuai price charged for packages or containers returned by the original
purchaser as a credit on any sale, or from refunding to any purchaser the amount
paid or deposited for such containers when title is retained by such licensee.

6.2.1.1 A1l distributors must fimmedistely, and in the regular
course of business, deposit in the bank all checks given them by licensed
retailers for the purchase of nonintoxicating beer. Ne distributor shall
through himself, his agents or employees, enter .inte any agreement or
understanding with any licensed retafler to hold any checks so given.

£.2.1.2 The repeated giving of worthless checks by the licensed
retaiier to the distributor or the repeated acceptance of worthless checks from
the Ticensed retailer by the distributor, shall be prima facie evidence of
obtaining an extension of credit and shali, in the discretion of the
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Commissioner, be . grounds for revocation or suspension of such Tlicensed
retailer's or distributor's Ticense.

6.2.1.3 Payment for a retail nonintoxicating beer license, or
renewal therecf, shall be submitted only in the form of a certified check,
cashier's check or money crder made payable to the West Virginia Nonintoxicating
Beer Commissioner 1in the exact amount as required by West Virginia Code
§ 11-16-9. ’

6.2.2 For any brewar or distributer or his, her, its or their
agents, to transport or deliver nenintoxicating Deer fo any licensed retailer on
Sunday.

6.2.3 For any brewer or distributor to give, furnish, rent or sell
any equipment fncluding trailers or draft trucks, fixtures, signs or supplies
directly or indirectly or through a subsidiary or affiliate to any licensed
retailer engaged in selling products of the brewing industry at retail, or to
offer any prize, premium, gift or other similar inducement, except advertising
matter of nominal value, to eithsr irade or consumer buyers: Provided, That a
distributor may offer, for sale or rent, tanks of carbonic gas. HNothing herein
contained shall prehibit a brewer from sponsering any professional or amateur
athletic event or from providing prizes or awards for participants and winners
in any such events: Proyided, however, That no such event shall be sponscored
which permits actual participation by athletes or other persons who are minors,
unless specifically authorized by the Commissionar,

6.2.3.1 No brewer shall contribute to or suppori, either
dirvectly or indirvectly, any baseball, football, bowling or cther aihletic feam
er contest (except a recognized prefessional athletic feam or contest) unless at
Teast fifty percent (50%) of the members of the team are employees of such
brewer or distributor and such brewer or distributor shall have first obtained
- written permission from the Commissioner to do so.

6.2.4 Any brewesr or distributor, or any szlesman, agent or
representative of any brewsr or distributor, who g¢gives, either directly or
indirectly, frees goods or discounts to any licensed retailer shall be subject to
immediate license revocation, as provided in West Virginia Code § 11-16-18.

6.2.4.1 Free goods, or the giving free of a certain number of
cases of nonintoxicating beer, ale, malt beverages or malt coolers for each
number or amount purchased is prohibitad. .

6.2.4.Z No brewer, distributor, salesman or representative
shall give to any retailer or any person working for or connected with such
retailer, either directly or indirectly, anything of more ihan neminal value.
Brewers or their representatives, and distributors or their representatives, are
prehibited from trade spending at vretail prices, 9in any 1licensed retaii
establishment, nonintoxicating beer, ale, malt beverages or malt coolers for the
consumer.

6.2.4.3 A distributor may rotzte, stock and price
nonintoxicating beer, ale, malt bDeverages and malt coolers in a Tlicensed
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nonintoxicating beer retzil establishment but may not move, rotate, stock or
touch any competitor's product.

6.2.5 For any distributor to sell, possess for sale, transport or
distribute nonintoxicating beer except in the original container.

6.2.6 For any distributor to sell, offer for sale, distribute or
deliver any nonintoxicating beer outside the territory assigned to such
distributor by the brewer or manufacturer of such nonintoxicating beser or to
sell, offer for szle, distribute or deliver any such nonintoxicating beer fto any
Ticensed retailer whose principal place of business or Tlicensed premises is
within the assigned territory of another distributor of nonintoxicating beer:
Provided, That nothing harein shall be deemed to prohibit sales of cenvenience
between distributors Ticensed in this State wherein one such distributor sells,
transfers or delivers %to another such distributor a particular brand or brands

for sale at wholesale:

6.2.7 For any brewer or manufacturer, or any other person, Tirm or
carperation engaging in the business of seliing nonintoxicating beer, ale, malt
beverages or malt coolers to a distributor or wholesaler, to discriminate in
orice, allowance, - rebate, refund, commission, discount or service between.
distributors or wholesalers licensed in West Virginia. "Discriminate,” as used
in this section, shall mean granting of more favorable prices, allowances,
rebates, refunds, commissions, discounts or services to one West Virginia
distributor or wholesaTer than to another.

6.2.7.1 Breweries Tlicensed to do business in the State of
West Virginia are prohibited from engaging in price discrimination and making
any "Secret” deals with distributors in the Stats of West Virginia.

6.2.7.2 No brewer shall discriminate in price, allowance,
rebate, refund, commission, discount or service betwesn wholesaler's purchasing
besr, ale, malt baverages, or malt coolers and no brewer can threaten a
distributor in order to change or maintain resale prices.

6.2.8 = For any brewer or manufacturer, or any other person, firm or
corporaticn engaged in the business of selling nonintoxicating beer, ale, mali
beverages c¢r malt coolers to a distributor or wholesaler, to sell or deliver
nonintoxicating beer, ale, malt beverages or malt coolers to any licensed
distributor or wholesaler unless and until such brewer, manufacturer, person,
firm or corporation, as the case may be, shall have filed the brewery or dock
price of such beer, ale, malt beverages or malt coolers, by brands and container
sizes, with the Commissioner. No price schedule shall be put into effect until
fourteen (14) days after receipt of same by the Commissioner: Provided, That any
price reductions shall remain in effect net Tess than thirty (30) days.

6.2.8.1 West Virginia licensed bheer distributors shall not sell
or deliver nonintoxicating bDeer, ale, malt beverages or melt coolers to any
licensed retailer unless such distributor:

6.2.8.1.a Shall have. filed the wholesale price of

nonintoxicating beer, ale, malt beverages or malt coolers, by brands and
container sizes, with the Commissicner, and
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6.2.8.1.0 Shall have furnishsd Ticensed retailers with a
printed, lithographed or mimecgraphed price 17st, cn or before the effective
date, showing the whcolesale price of such beer, ale, malt beverages or malt
coclers, by brand and container size.

6.2.8.2 To effect any planned change in the price list of beesr,
ale, or other malt beverages or malt coclers, a distributor must have filed with
the Commissioner, in duplicate, the changed prfce Tist. A copy will be
acknowledged by the Commissioner and returned to such distributor. New prices
will then become effective within three (3) working days after receipt cof
written acknowledgement from the Commissioner. Failure to put price changes
into effect within three (3) working days after written acknowledgement from the
Commissioner will cause price change to become null and void.

6.2 The following acts, when performed by any person, are unlawful.

6.3.1. Any person under the age of twenty-one (21) years who, for
the purpose of purchasing nonintoxicating beer, misrepresents his or her age, or
who for such purpose presents or offers any written eyidence of age which s
false, fraudulent or nct actuaily his or her own, or who illegally attempts to
purchase nonintoxicating beer, is guilty of a misdemeancr, and, upon convictien
thereof, shall be fined in an amount not to exceed fifty dollars ($50) or shall
be impriscned in the county jail for a pericd not to exceed seventy-two (72)
hours, or both such fine and imprisonment, or, in 1feu of such fine and
impriscnment, may, for the first offense, be placed on prebation for a period
not exceeding one (1) year.

6.3.2 Any person who shall knowingly buy for, give to or furnish
nonintoxicating beer to anyone under the age of twenty-cne (21} to whom they are
not related by bilood or marriage 1s guilty of a misdemeanor and shall, upon
conviction thereof, be fined in an amount not tc exceed cone hundred dollars
($100) or shall be imprisoned n the county jail for a period not to exceed ten
(10) days, or both such fine and imprisonment.

6.3.3 Any person who at any one time transports inte the State for
their personal use and not for resale, more than six and seventy-five hundredths
(6.75) gallons of nonintoxicating beer, upon which the West Virginia barrel tax
has not been imposed, shall be gquilty of a misdemeanor and shall, upon
conviction thereof, be fined in an amount not to exceed one hundred dollars
{$100), and shall have all the untaxed nonintoxicating beer in their possessien
at the time of the arrest confiscated, or imprisoned for ten (10) days in the
county jail, or both fined and imprisoned.

§ 176-1-7. Advertising.

7.1 Any West Virginia Ticensed retailer may advertiss nonintoxicating beer
products only in the following manner:

7.1.1 By a display or displays of such products and their
containers within Ticensed establishments.

7.1.2 By signs, posters, placards, graphic displays, decorations
or other similar advertising matter where the combined area for any one brand of
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nonintoxicating beer does not exceed a maximum area of two thousand two hundred
(2,2060) square inches, including crepe paper or other background or decorative
material, signs, placards, posters or other similar advertising matter.

7.1.3 Such advertising matter as 1in Section 7.1.2 of these
regulations may be furnished to a Ticensed retailer by a brewer or distributor
ocnly if such matter has ne value tc the Ticensed retailer except as

. advartisement. -

7.1.3.1 No brewer or distributor shall directly or findirectly
pay or credit the licensed retailer for displaying any such advertisement or for
any axpense fncidental thereto.

7.1.3.2 These regulations shall not be construed to permit the
display of nonintoxicating beer or advertisement in show windows or to prohibit
the display of faucet advertising indicating the brand or brands of draft
nonintoxicating beer offered for sale.

7.1.3.3  No brewer or disiributor shall peint the interior of
Ticensed retailer's licensed premises under the guise of advertising.

7.1.3.4 Any advertisement of nonintoxicating beer may not
contain the following:

7.1.3.4.2 Any statement that is disparaging of competitor's
product.

7.1.3.4.b Any statement, device or representative that is
cbscene or indecent.

7.1.3.4.¢c Any statement that is false or misleading in any
manner.

7.1.3.4.d Any statement concerning the brand of
nonintoxicating beer that is inconsistent with any statement on the labeling
thereof. )

7.1.3.4.¢ Any statement that may fintimate or state that
drinking of the advertised product produces good health, affects weight or iike
statements. T

7.1.3.5 While a Class B 1licensed retailer is authorized to
advertise the sale price of nonintoxicating beer, ale, malt beverages and malt
coclers, such Ticensed retailers shalil not be required by a brewer, manufacturer
or distributor to advertise any such products.

7.1.3.6 “Advertising gifts of nominal value may be given if
prior written approval of the Commissioner has been obtained.

7.1.3.7  The brewers and distributors furnishing the
aforementioned advertisements and the retailer in whose establishment or grounds
same are located shall be held equally responsibie for the displaying of such
advertising as is herein prohibited.
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7.2 Posters, placards, mirrors, windows, doors. -~ A1l signs advertising
beer, ale, malt beverages or mait cooiers on the windows or doors of Ticensed
retailers arve permitted but may not be required by brewers, manufacturers or
distributors. Howevar, window displays of nonintoxicating beer products are not
authorized.

7.3 Signs. - All extérior signs, including those of an electrical or
“mechanical construction, advertising a specific brand of besr, zle, malt
beverages™ or malt coolers on the premises of a Ticensed retailer, are
prohibited. ' '

7.3.2 "Premises, as used herefn, shall be construed to be the
Ticensed premises, as defined in the appiication submitted by the retail
lTicensee, and any building or lot of ground which the Ticensed premises are a
Dart,

§ 176-1-8. Sanitation.

8.1 Health Permits. - A CTass A nonintoxicating beer 1icense, authorizing
the sale of nonintoxicating bser for consumption on the iicensed premises, will
not be 1ssued to any person, partnership, firm, associztion or corporation,
untess  the applicant shall have a permit from the West Virginiaz Health
Department to operate a tavern in the premises set out and described in such
applicant's appiication, nor will a license be transferred to 2 new location
unless such .Ticensee shall have a permit from the West Virginia Health
Department to operate a restaurant (tavern) in the new location, as described in
Ticensee's application for transfer.

2.2 Health, sanitation, toilets. - Taverns must be kept in a sanitary
condition, as required by the West Virginia Health Department. Tavern cperators
shall maintain separate toilets for each sex, properly labeled and conveniently
lTocated.

8.3 Sanitation schools, «classes and demonstrations. - Brewers and
distributors, either Jjeointly or severally, with the cocperztion of the
Commissioner, may hold classes for the instruction of tavern operaicrs and
employees ~in the proper method of clieansing and sterilization of glasses and
other equipment used in the serving or dispensing of nonintoxicating beer, ale,
malt beverages or malt coolers to the public: Provided, That no refreshments
shall be served except nonintoxicating beer for demonstration as to the
impairment of its quality and taste by the use of 1improper cleansing and
sterilization methods of such glasses and equipment.

8.4 Cleansing beer bottles, pipe Tines, registration:

3.4.1 Cleansing of beer bottles and bottling. - Beer bottle
scakers and cleansers shall be of such mechanical construction and operation as
to entirely eliminate manual handling or contact with the bottles from the point
the same are placed in the soakey until filled with beer and crowned. Soakers
and cleansers used must be so equipped as to previde, at the least, one (1)
outside and two (2) inside brushings, and five (5) individual rinsings of each
bottle, using properly decreasing aikali solution, or esquivalent, and at proper
temperature, until the bottles reach the fresh water compartment.
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8.4.2 Cleansing of beer pipe lines and barrel tubes. - EBeer pips
Tines and barrel tubes must be cleansed simultaneously, not less than twice esach
week {(approximately ninety (98) hour intervals) by the use of hydraulic pressure
mechanism, hand pump suction or force cleaner, in conjunction with a suitable
detergent, or detergent and sterilizer combined, or any other apparatus approved
by the Commissioner. When coils are cleansed in eithar of the foregoing manner,
the detergent must be permitted to remain in the Tine not less than ten (10)
~minutes, and may lie stiil or be agitated. After cleansing, lines shall be
rinsed with c¢lezar water until all chemicals have been removed. All compounds
used for clsansing beer pipe Tines and barrel tubes must be approved by the West
Yirginia Department of Health.

8.4.3 Pipe Tines and equipment. - The use of any tubing or pipes
through which noninteoxicating beer flows or is forced, other than tubing or
pipes mads of block tin, gutta perchz and other similar products, is hereby
prohibited; and the use of rubber hose or tubing or any kindred products 1in
connecticn with draft nonintoxicating beer is prohibited.

3.4.4 Honintoxicating Beer may be gassed by any of the following
metheds. - By the use of carbenic gas (carbon dioxide), or by the use of
electrical, hydraulic or mechanical pumps. In the event pumps are used, the

intake for such pumps shall be Trom the cutside of the building where fresh and
clean air §s available, and such intake must be protected by a suftable filter
or filters. ' '

8.4.5 Cieansing and sterilizing of receptacles in which
nonintoxicating beer is served. - ATl glasses and similar containers used in
serving nonintoxicating beer shall, after each use and before being used again,
be thoroughly cleansed and sterilized:

8.4.5.1 Cleansing: Cleansing shall be effected by washing
glasses and containers in hot water containing effective cleansing agent.

8.4.5.2 _ Sterilization: Sterilization shall be effected by
either of the following methods:

8.4.5.2.a Method 1 - Immerse each glass or container for not
less than one minute in clean water containing not less than one hundred (100)
parts per_million {1,000,000) of available chlorine. The glass or container
shall be. rinsed free from the washing solution. fter the sterilizing
operaticn, the chiorine odor may be eliminated by draining the glass for a
period or rinsing in clean water.

The most practical and effective arrangement for complying with Method 1 is
to provide a small three (3) compartment vat. Each compartment should be
provided with a means of draining. Hot and cold running water should be piped
to the vat if available. The first compartment should contain the hot alkaline
wash water; the second compartment clean rinse water, and the third compartment
the chlorine sterilizing solutiaon.

8.4.5.2.b Method 2 - Immerse each glass or container for not

Tess than two (2) minutes in clean hot water maintained at a temperature of at
Teast cne hundred seventy (170°) degrees F.
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8.4.5 Registration. - Every person, firm or corporation conducting
a business in the State of West Virginia which involves the cleansing of beer
coils and barrel tubes shall register with the Department of Health and the
Commissioner's office by providing the businesses' name, address and the method
and chemicals used in the cleansing of such beer pipe 1ines and barrel tubes.
licensed retailars who do their own cleansing shall register as in the case cf a
person, firm or corporation. )

8.4.6.1 A1l persons, firms or corporations engaged in the
business of cleansing beer coils and barrel tubes shall furnish, without cost,
tec each licensed retailer z record card, which shall be approved by the
Commissioner's office. Upon such record card shall be shown the date of each
cleansing, the method used and shall be signed by the person whe performed such
cleansing. Such card shall previde for a periocd of six (€) months, and at the
end of each six (6) months, shall be signed by the licensed retailer, notarized
and forwarded immediately to the Commissicner's office. The card in use shall
be kept upon the 1icensed premises and shall be available at 2ll times for
inspection by sanitary engineers of the Departiment of Health and agents and
employees of the Commissioner's office.

§ 176-1-9. Reserved for Future Use.
§ 176-1-10. Deposit for Packages, Container Deposits, Rebates.
10.1 Container deposits, rebates. - On all wholesale and retail sales of

nonintoxicating beer, ale, malt beverages or malt coolers in returnable bottles
of any size, there shall be a minimum cash deposit charge of seventy-five cents
($.75) per case, regardless of case size.

10.1.1 Each hrewer, distributor or retafler authorized by the
Commissioner to sell, ship or deliver nonintoxicating beer, ale, malt beverages
or malt coolers in West Virginia shall be prohibited from buying, selling,
renting, lending, giving or offering to buy, sell, rent, lend or give returnabie
bottles upon which & deposit charge has been paid. Such bottles of the same
typs, color and size shall be returned for rebate to the brewer or distributor
to whom the deposit charge was pafd in the cases in which originally soid or
deliveread. -

10.1.2 Each brewer, distributor or retailer authorized by the
Commissicner to sell, ship or deliver nonintoxicating beer, ale, malt beverages
or malt coolers in West Virginia, shall accept for rebate all usable, returnable
bottles upon which a deposit charge was macde when sold or delivered, if such
bottles are the same type, color and size and in the cases in which originaliy
scld or delivered, and shall pay rebates in an amount eguai to the deposit
charge.

§ 176-1~11. Chipped or Broken Bottles.

11.1 No alilowances shall be made by any distributor to any Tlicensed
retailer on account of chipped bottles. Replacement may be made by any
distributor to any 17censed retailer on account of broken bottles, where crown
and neck are intact. Breweries may share equally with distributors in
replacement of broken botiles where crown and nack are intact.
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§ 176-1-12. Flat Beer.

12.1 No allowance shall be made by any brewer or distributor to any
Jicensed retailer, nor shall any brewer make any zllowance to any distributor on
account of any claim for "flat" berer in excess of a2 ratfo of one (1) bottle to
five hundred (500) bottles in-any one (1) calendar month, except with the
written approval of the Commissioner.

12.1.1 Any allowances made in excess of the rate of one (1) bottle
to five hundred (500) bottles on account of claims for "flat" beer will subject
the offending parties to a revocation of their Ticenses.

§ 176-1-13. Brewers, Qualification, Shipment intc State, Bond, Contract.

13.1 Wast Virginia distributors shall not purchase, receive or distribute
any nonintoxicating beer, ale, malt beverages or malt coolers from any brewer,
whether situate in or out of the State of West Virginia, unless such brewer is
gualified for_ the manufacture or shipment into the State of nonintoxicating
beer, ale, melt beverages, or malt coclers by posting btond with the

Commissicner. The bond must be conditioned upon the faithful observance of West
Virginia Code article 11-16 and the regulations promulgated thereunder, and
obtaining a licensa as described in West Virginia Code article 11-16 which shall
provide:

13.1.1 . For the filing of such written reports as may be reguired by
the Commissioner,

13.1.2 For the payment on behalf of its distributors, of the beer
excise {barrel) tax in monthly advance payments, or as may be ctherwise directed
by regulation or statute;

13.1.3 For the delivery, upon request, to the office of the
Commissioner, such brewer's records, papers and accounts, for the purpose of
inspeciing and auditing the same, or the payment of the expense of an auditor(s)
of the Commissioner while so inspecting and auditing such records in the affice
of the brewer; and

13.1.4 For tha posting of bond, with surety, in the amount of
twenty-five thousand dollars {($25,000) conditicned upon the compliance by the
brewer with all rules, regulations and laws of the State of West Virginia
relating to nonintoxicating beer.

13.2 Brewer - distributor franchise agreement and its termination.

13.2.1 A brewer may not transfer or deliver to a distributor any
nonintoxicating bear, ale, malt beverages or malt coolers without first having
entered into an equitable franchise agreement with such distributor. The

franchise agreement shall be in writing, shall be identical as to terms and
conditions with a11 other franchise agreements batween such brewer and its other
distributors in this State, and it shall contain a provision in substance or
effect as follows: ' - o

22




.

State Tax Depariment
Title 176
Series 1

13.2.1.1 The brewer recognizes that the distributor is free to
manage his businass in the manner the distributor deems best, and that this
prerogative vests in the distributor, subject to the provisions of West Virginia
Code article 11-16, the exclusive right to establish the distributor’'s selling
prices, to seiect the brands of nonintoxicating beer the distributor wishes to
handle, and to determine the efforts and resources which the distributor will
exert to develop and promote the sale of the brewer's products.

13.2.1.1.a As  brewer's products handled by the
distributer will net be seold by others -in the territory assigned to the
distributor, the brewer is dependsnt upon the distributor for the sale of such
products.

13.2.1.1.b The distributor must therefore competitively
price the brawer's preducts, devote reasonable affort and resources to the sale
of such products and maintain a satisfactory sales level,

13.2.1.2 A brewer may s2ll to another brewer the manufacturing,
bottTing or other production rights for the saie of nonintoxicating beer at
wholesale. When such a sale occurs, the franchised distributor of the selling
brewer will be entitied to continue distributing the selling brewer's
nonintoxicating beer products as authorized in the distributor's existing
franchise agreement, the acquiring brewer shall continue to market all the
selling brewer’s nonintoxicating beer oproducts through safid franchised
distributer as though the acquiring brewer had made the franchise agreement, and
the acquiring brewer may terminats the franchise agreement oniy in accordances
with West Virginia Code § 11-16-21(b){2) and Section 13.2.2.2 of these
regulations. The acquiring brewer may continus o distribute any of iis other
nonintoxicating beer products through 1its duly autherized franchises 1in
accordance with all other provisicns of this section.

13.2.2 A brewer or distributor is prohibited from:

13.2.2.1 Coercing or persuading, or attempting to coerce or
persuade, any licenses to enter into any coniracts or agreements, whether
written or oral, or to take any other action, which will vioiate or tend to
vioiate any provision of West Virginia Code article § 11-6 or any of the rules,
regulations, standards, requirements or orders of the Commissioner; or

13.2.2.2 Cancelling, terminating or rescinding without due
regard for the equities cf such brewer or distributor, and without Jjust cause,
any oral franchise agreement entered intc on or before June 11, 1871, or any
written franchise agreement entered into on, before or subsequent to July 1,
1971. o

12.2.2.2.a The cancellation, termination or rescission
of any franchise agreement shall not become effective for at least ninety (90)
days after written notice of such action has been served on the affected party
and the Commissicner by certified mafl, return receipt regquested.

13.2.2.2.b The ninety (90) day period and said notice of

cancellation, termination or rescission shall not apply if action is agreed to
in writing by both the brewer and the distributor jnvolved.
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13.2.2.2.c. ~If a brewer seeks to terminate dealings with
a distributor, the brewer must: -

13.2.2.2.c.1  Notify the Commissioner and the
West Virginfa distributor in writing of the brewer's termination of dealings
with the distributor;

13.2.2.2.c.2 Offer to purchase all marketable
nonintoxicating beer, &le, malt beverages or malt coolers manufactured by the
brewer 1in the possessicn of the West Virginia distributor as of the date of
termination at the then existing brewery platform price, plus transportation;
and i '

13.2.2.2.2.3 Refrain from making any statement, or
performing or causing to be performed, any act (other than such termination)
detrimental to the distributor or to the distributor's business,

Tter receipt from a brewer of such written notice of termination, the
distributor must:

13.2.2.2.2c.4 Sell to the brewar all marketable
nonintoxicating beer, aie, malt beverages or malt coolers manufactured by the
brewer and 1in the possession of the distributor as of the date of such
termination at the then existing brewery platform price, pius transportation;
and - y S

13.2.2.2.¢c.5% Refrain from making any statement, or
perform or cause to. be performed, any act detrimental to the brewer or ta the
brewer's product or business. :

13.2.2.2.d I7 a distributor seeks to terminate dealings
with a brewer, the distributor must:

13.2.2.2.4.1 Notify the Commissionsr and the brewer,
in writing, of the distributor's termination of dealings with the brewer;

13.2.2.2.d.2 0Offer to sell +to +the brewer all
marketable nonintoxicating beer, ale, malt beverages or malt coolers
manufactured by the brewer in the possession of the West Virginia distributor as
of the date of the termination at the then existing brewery platform price, not
ncluding transportation; and

i3.2.2.2.d.3  Refrain from making any statement, or
performing or causing to be performed, any act (other than such termination}
detrimental to the brewer or to the brewer's product or business.

Afier receint from a West Virginfa distributor of such a written notice of
termination, the brewer must:

12.,2.2.2.d.4 Purchase from the distributor all
marketable nonintoxicating beer, ale, malt beverages or malt coolers
manufactured by the brewer and in ihe possession of the distributor as of the
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date of such termination at the then existing brewery platform price, nrot
including transportation; and

13.2.2.2.d.5 Refrain from making any statement, or
parform or cause to be performed, any act detrimental to the distributer or to
the distributor's business. )

13.2.2.2.¢ Hearing. - If the Commissioner has grounds to
believe that there has occurred a violation of this vreguiation by either a
brewer or a distributor, the Commissicner may in his discretion order a hearing
to determine whether or not z violation has occurred. If such a hearing is
ordered by the Commissioner, the same shall be held in the office of the
Commissfoner within thirty (30) days after the termination in question. Any
such hearing shall be conducted in the manner described in the VWest Virginia
Code article 11-16, and the burden of proving that a vioclation has been
committed shall rest upon the brewer or distributer, as the case may be, against
whom the termination has been effected. The Commissioner shall, within ten (10}
days after the clese of any such hearing, make his determination and issue an
appropriate order of findings as tn whether or not a vinlation of this
Regulation has occurred.

13.2.3 A distributor seeking to sell or transfer the distributor's
franchise must give to the brewer at Teast sixty {60) days notice in writing of
such fmpending sale or transfer, the identity of the person, firm or corporation
to whom such sale or iransfer is %o be made, and any other information the
brewer may reasonably reguest. Such nctice shall be made upon forms and contain
such additienal information as the Commissioner by rule or regulaticn shall
prescribe. A copy of such notice shall be forwarded to the Commissioner.

13.2.3.1 The brewer must be given sixty (60) days to approve or
disapprove of such sale or transfer. If the brewer neither approves ror
disapproves of the sale or transfer within sixiy (860) days of the date of the
receipt of such notice, the sale cor transfer shall be deemed to be approved.

13.2.3.2 In the eventi the brewer disapproves of the sale or
transfer, such brewer must give written notice to the distributor, setiing ferth
the reascns for such disapproval.

13.2.3.2.3 Approval of the sale or transfer must not be
unreasonably withheld. The fact that the prospactive franchisee, transferee or
purchaser has not had prior experience in the nonintoxicating beer business or
beer business is not be deemed sufficient reason for 2 valid disapproval;
however, such lack of experience may be considered in conjuncticn with other
adverse factors in supporting the position of the brewer.

13.2.3.2.b The brewer may not impose requiremants which
are more stringent or vestrictive than those currently demanded of or imposed
upon the brewer's other distributors in the State of West Virginia.

13.2.3.3 A copy of such notice of disapproval must be forwarded
to the Commissioner and to the prospective franchisee, transferee or purchaser,
If the issue is not resolved within twenty (20) days from the date of such
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disapproval, any of the parties may demand arbitration and so netify the other
parties and the Commissioner.

13.2.3.3.a The matter must be submitted to a bhoard of
three {3} arbitrators in the county in which the distributor's principal place
of business is located; the request for arbitration shall name ocne arbitrator.
The party receiving such nctice for arbitration shall, within ten (10) days
atter receipt., by notice name the second arbitrator.

13.2.3.3.b . If the party receiving notice fails to name
the second arbitrator, the appointment may be made by the chief judge of fthe -
circuit court of the county 1in which the distributor's principal place of
business s Jlccated 1if such action s reguested by the party requesting
arbitration in the first instance.

13.2.3.3.¢ The two (2) arbitrators so appointed must
name the third, or failing teo do so within ten (10) days after appointment of
the second arbitrator, the third arbitrator may be appointed by such chief judge
upon request of either party.

13.2.3.4 -The arbitrators must promptly hear and determine the
guestions submitted pursuant to the procedures established by <the American

Arbitration Association. The decisfon must be rendered with all reasonable
speed and dispatch but in no event later than tweniy (20) days after the
conclusicn of evidence, The dacision must inciude findings of fact and

conclusions of Taw and 9t must be based upon the justice and equity of the
matter. Each party shall be given notice of the decision.

13.2.3.5 If the decision of +ihe arbitrators approves the
propdsed sale of transfer, the brewer shall forthwith agree to the same and
shall immediately transfer the franchise, unless notice of fntent to appeal such
decision is given the arbitrators and a1l other parties within ten {10} days of

notification of such decision. If any such party deems himself aggrieved
thereby, such party shall have a right to bring an appropriate action in circuit
court. Any and all notices shall be given to 21l parties by certified or

registered mail, return receipt requested.

13.2.4 The vioclation of any provision of this Section 13.2 by any
brewer shall constitute grounds sufficient for the forfeiture of the bond
furnished by such brewer in accordance with West Virginia Code § 11-16-12.
Moreover, any circuit court of the county in which a distributor's principal
place of business is located shall have the jurizdiction and power to enjoin the
canceliation, termination or rescission of any franchise agreement between a
brewer and such distributor, and, 1in granting an injunctien to a distributor,
the' court shall provide that the brewer so enjoined shall not supply the
customers or territory of the distributor while the injunction is in effect.

13.3 Brewers and distributors interceding for Ticensed retailers. - No
brewer, distributor will be permitted to intercede on behalf of &ny licensed
retailer with respect to a refusal or revocation of a license.

12.4 Brewers and distributors territorial assignments. - All brawers are
required to submit to the Commissioner, in duplicate, a written description
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showing the assigned territories by brewers ito each distributor. The
description shall bear the signature of the brewer or its authorized agent and
the distributor involved.

13.4.1 Duly assigned territories shall  then become the
responsibility of the brewer and distributor. _No distributar shall sell any
nonintoxicating beer, ale, mait beverages or malt coolers to any licensed
ratailer noit located within the distributor's assigned territory, and no
licensed retailer shall purchase any nonintoxicating beer, ale, malt beverages
or malt coolers except from duly authorized distributors 1n whose assigned
tarritory the Ticensed retailer i3 Jocated. The brewer or duly authorized agent
shall be responsible for submitting, by registered mail, to the office of the
Commissiconer, two (2) copies of any new written description showing any proposed
change of territory, including signatures of brewer or authorized agent or
distributor. Such new territorial assignments will then become effective upen
receipt by the parties of a written acknowledgement by the Commissioner.

§ 176-1-14. Revocation or Suspension of License.

14.1 Upon a determination by the Commissioner that a Ticensed retailer has
violated the provisions of West Virginia Code § 11-16-18, acted in such a way as
would have precluded inftial or renewal Ticensure, or viclated any rule or order
promuigated by the Commissioner, the Commissioner may:

14.1.1 Revoke the licensed retailer's Ticense;

14,1.2 Suspend the Ticensed retailer's license;

14.1.3 Place tha Ticensed retailer on probationary status for a
period not to exceed twelve (12) months, and/or

14.1.4 Impose a menetary penaltiy not to exceed one thousand dellars

($1,000) for each violation where revocation is not imposed.

14.2 In addition to the grounds for revocation, suspension or other
sanction of a Ticense set forth in subsection (a) of this section, conviction of
the Ticensse of any offense constituting a violation of the laws of this State
or of the United States reiating to nonintoxicating beer or alcohelic Tiquor
shall be mandatory grounds for such sanctioning of a license.

§ 176-1-15. Hearing on Sanctioning of License.

15.1 The Commissioner shall not revoke nor suspend any 1icense issued
pursuvant to West Virginia Code article 11-1& or impose any civil penalties
authorized thereby unless and until a hearing shall be held after at Jeast ten
(10) days' notice %o tha licensee of the time and place of such hearing, which
notice shall contain a statement or specification of the charges, grounds or
reasons Tor such proposed contemplated action, and which shall De served upon
the Ticensee as notices under the West Virginia rules of civil procedure cr by
cartified mail, return receipt requestad, to the zddress for which 1icense was
issued. At the time and place designated in the notice, the Ticensee shall have
the right to appear and produce evidence in his behalf, and tc be represented by
counsel. o : '
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15.2.The Commissioner shall have authority to summon withesses 1in <he
hearings before him, and fees of witnesses summoned on behalf of the State in
proceedings to sancifon licenses shall be trezated as a part of the expenses of
administration and enforcement. ~Such fees shall be the same as those in similar
hearings in the circuft courts of this State. The Commissioner may, upon a
finding of violation, assess a Ticensee a sum, not to exceed ona hundred fifty
dollars ($150) per vioTatfon, to reimburse the Commissioner for expenditures for
witness fees, court reporter fees and travel costs incurred in holding the
hearing.

15.3 If, at the request of the licensee or on his motion, the hearing shall
be continued and shall not take place on the day fixed by the Commissioner in
the notice, such licensee's license shall be suspended until the hearing and
decisfon of the Commissioner. In the event the license is revoked or suspended,
upon hearing before the Commissioner, the Ticensee may not sell nonintoxicating
beer pending an appeal of the Commissioner's decision. Any person continuing to
sell nonintoxicating beer after his Ticense has been suspended or revoked, is
guilty of a misdemeanor and shall be punished as provided in West Virginia Code

§ 1i-16-19. _ -

18.4 The action of the Commissioner in revoking or suspending a license
shall be subject to review by the Circuit Court of Kanawha County, West
Virginia, in the manner provided in West Virginia Code Chapter Z29A. Petition
for such review must be filed with said circuit court within a pariod of thirty
(30) days from and after the date of revocation or suspension by the
Commissioner. Any Tlicensee obtaining an order for such review shall pay the -
costs and fees incident teo transcribing, certifying and transmitting the records
to the circuit court. An application te the Supreme Court of Appezls of West
Virginia for a writ of error from any final order of the circuit court in any
such matter shall be made within thirty (30) days from and after the entry of
such final order.

15.5 A11 such hearings, upon noiice to show cause why the license should
not be revoked or suspended shall be hald in the offices of the Commissiocner
unless otherwise provided in such notice, or agreed upon between the licenses
and the Commissicner. When such a hearing is held elsewhere than 1in the
Commissioner's office, the Ticensee may be required toc make deposits of the
estimated costs of such hearing.

15.6 Whenever any Ticensee has been convicted of any offense constituting a
vioiation of the laws of this State or of the United States relating +to
nonintoxicating beer, or alcoholic Tiquer, and such conviction has become final,
the clerk of the court in which such Ticensee has been convicted shall forward
to the Commissioner a certified copy of the order or Judgment of conviction if
such clerk has knowledge that the person so convicted is a licensee, together
with the certification of such clerk that the conviction is final.

15.7 In the case of a Class B licensee with multiple iicensed locations,
the Commissioner may, in his or her discretion, revoke suspend or otherwise
sanction, as provided in West Virginia Code § 11-16-23, only the license for the
Tocation or Tocatiens involved in the unlawful conduct for which licensure is
sanctioned as opposed to all separately licensed locations of such Iicensee.
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NCTICE CF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE

AGENCY: Nonintoxicating Beer Commissioner

Amendments, Series 1, Nonintoxicating RBeer Licensing and

Operations Procedures

RULE:

DATE FILED AS AN EMERGENCY RULE: July 3, 1950

CECISION NC. 26-90

Following review under WV Code 29A-3-15a, it is the decision of
the Secretary of State that the above emergency rule be approved.
A copy of the complete decisicn with requlred findings is avail-

able from this office.
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DECISICN EMERGENCY RULE DECISION
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AGENCY: Nonlintoxicating Beer Commissioner _

RULE: Amendments, Series 1, Nonintoxicating Beer Licensing
and Operations Procedures

FILED AS AN EMERGENCY RULE: July 3, 18380

par. 1 The Nonintoxicating Beer Commissioner (Commissioner) has filed
the above emergency amendments to an existing rule.

par. 2 West Virginia Code §29A4-3-15a reguires the Secretary of State
tc reviaew all emergency ruleg filed after March 8§, 1986. This
review reguires the Secretary of State to determine 1f the
agency filing such emergency rule: 1) has complied with the
procedures for adopting an emergency rule; 2) exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3) can sheow that an emergency exists justifying the
promulgation of an emergency rule.

par. 3 Following review, the Secretary of State shall issue a decision
as to whether or not such an emergency rule should be disap-
proved [2%A-3-15za(a)].

par. 4 (A} Procedural Compliance: WV Code 29A-3-15 permits an agency
to adopt, amend or repeal, without hearing, any legisla-
tive rule by filing such rule, along with a statement of
the circumstances constituting the emergency, with the
Secretary of 8State and forthwith with the Legiglative
Rule-Making Review Committee (LRMRC).

par. 5 If an agehcy has accomplished the above two required filingsg
with the approprilate supporting documents by the time the
emergency rule declsion is issued or the expiration of <the
forty—-two day review period, whichever is sooner, the Secretary
of State shall rule in faver of procedural compliance.

par. 6 The Commissioner filed <this emergency rule with supporting
documents with the Secretary of State on July 3, 1990 and with
the LRMRC on July 3, 199G. . .




It 1is the determination of the Secretary of State that the.
Commissioner has complied with the procedural requirements of -
WV Code 8§294-3-15 for adoption of an emsrgency rule,

{B) Statutory Authority =- WV Code §11-16-22 reads:

§17-16-22. Powers of the commissioner; rufes or orders.

(a) [n addition to ali other powers conferred upon the commissioner and in
order to effectively carry out the provisions, intent and purposes of this
agrticle, the commissioner shall have the power and authority to adopt,
promulfgate, repeal, rescind and amend, in accordance with the provisions
cf §29A-7-1 et seg. of this code, rules, standords, reguirements and
orders, including, but not limited to, the following:

(1) Prescribing records and accounts, pertaining to the manufacture,
distribution and sales of nonintoxicating beer, to be kept by the licensee
and the form thereof;

(2) Requiring the reporting of such information by licensees as may be
necessary for the effective administration of this article;

{3) Regulating the branding and labeling of packages, botties or other
containers in  which nonintoxicating beer may be sold; and in  his
discretion, reguiring the collection of all iaxes provided for under
§17-16-13;

(4) Prohibiting shipment into the state and sale within the state of flow
grade or under-standard nonintoxicating beer;

(5) Referring to licenses and the issuance and revocation of the same;

{6} Establishing the suitability of businesses and locations for licensure,
and reguiring licensees fto Kkeep their places of business where
nonintoxicating beer is soid gt retail, and the equipment used in connection
therewith, clean and in o sanitery condition;

(7) The establishment of advertising guidelines, prohibitions and prior
permissions generally, including, but not limited to, (i) the use of posters,
placards, mirrcrs, windows, doors or indoor and cutdocr signs generally,
and print and electronic advertising of retail licensees specifically, (ii} the
sponsoring of athletic events o contests by licensees and restrictions
relating  thereto, (iii) the use of eqguipment, fixtures or supplies in
advertising, (iv) false advertising with respect to any product of or sold
by any licensee, including, but not limited to, draft beer and coolers and
{v] the extent, if ony, tc which free goods and other inducements may be
utilized by any licensee;

(8) Wholesale prices or price changes, including, but not limited to, the
regulation and extent, Iif any, of any temporary price markoff or
markdown, temporary wholesale price chonge downward or price discount,
sometimes referred to as "post downs" or as "posting down' or any other
price reduction, as well as the duration of time during which such
temporary price reduction is to remain in effect; )

(9) Restrictions upon West Vipginia distributors and other licensees with
respect to the purchase of any nonintoxicating beer or malt coolers from
manufacturers or brewers whether within or without the stcle who have
failed tc qualify for manufacture or shipment of any such product in the
state; and

(10} Regulating, restricting or prohibiting a distributor from selling,
offering for sale, distributing or delivering noninioxicating beer to any
retailer whose principal place of business, residence or licensed premises is
located without or beyond the assigned territory of such distributor of

such nonintoxicating beer,




par. 9 It is the determination of the Secretary of State that the
Commissicner has nect exceeded 1ts statutory authority in
promulgating this emergency rule.

par. 10 (C) Emergency: WV Code 29A-3-15{(g) defines "emergency" as
follows:

{g) For the purposes of this section, an emergency exists when the
promulgation of a rule is necessary for the immediate preservation of the
public peace, health, safety or welfare or s necessary to comply with a
time limitation established by this code or by a federal statute or regulation
or to prevent subsiantial harm to the public interest.

par, 11 There are essentially three classes of emergency broadly
presented with the above provision: 1) immediate preservation:
2) time limitatiocn:; and 3) substantial harm. An agency need

only document to the satisfaction of the Secretary of State
that there exists a nexus between the proposal and the circum-
stances creating at least one of the above three emergency
categories.

par. 12 The facts and circumstances as presented by the Commissioner
are as follows:

These regulations provide for the licensing of brewers,
distributcrs and retailers, and give substantial guidance on
brewer and distributor prohibitions, advertising and hearings.
The regulations were not updated when the nonintoxicating beer
gtatutes were substantially amended in 1986, As a result,
these regulations now conform to the law. These regulations
are nmecessary to remove public confusicn.

rar. 132 It is the determination of the Secretary of State that this
proposal qualifies under the definition of emergency for "time
limitation" and changes in the law.

par. 14 This decision shall be cited as Emergency Rule Decision 26-90
or ERD 26-90 and may be cited as precedent. This decision is
available from the Secretary of State and has been filed with
the Nonintoxicating Beer Commissioner, the Attorney General and
the Legislative Rule Making Review Commission.
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