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APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: Cigarettes Produced for Export; Imported Cigarettes

Type of Rule: X Legislative Interpretive Procedural
Agency: Alcohol Beverage Control Commission
322 70th Street, S.E.
Address: "
Charleston, WV 25304
1. Effect of Proposed rule:
ANNUAL FISCAL YEAR
INCREASE DECREASE CUURRENT NEXT THEREAFTER
ESTIMATED TOTAL 0 0 0 0 0
COST
PERSONAL SERVICES 0 0 0 0 0
CURRENT EXPENSE 0 0 0 0 0
REPAIRS & 0 o 0 0 0
ALTERATIONS
EQUIPMENT 0 0 0 0 0
OTHER ¢ 0 0 0 0

2. Explanation of Above Estimates:

Alcohol Beverage Control Commission does not anticipate any change in the
expenditures

3. Objectives of These Rules:

This rule establishes operating procedures and policies for implementing the
prohibition of illegal imported cigarettes and "grey" cigarettes into this State.




Rule Title:  Cigarettes Produced for Export; Imported Cigarettes

4. Explanation of Overall Economic Impact of Proposed Rule:

A. Economic Impact on State Government:

No economic impact on State Government is expected.

B. Economic Impact on Political Subdivisions; Specific Industries; Specific Groups of
Citizens:
This rule should have no economic impact on political subdivisions; specific
industries or specific groups of citizens.

C. Economic Impact on Citizens/Public at Large.

There should be no economic impact on citizens or public at large.

Date: A s [  Z2ooo

Signature of Agency Head or Authorized Representative:
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Title 175
CSR.8
Cigarettes Produced for Export; Imported Cigarettes

SUMMARY OF RULE

West Virginia Code §60-9-5 states that the Alcohol Beverage Control Commissioner
shall propose legislative rules as are necessary to establish policies and procedures for
implementing the new article, W. Va. Code §60-9-1 et seq., which prohibits imported cigarettes
into this state that do not have the proper tax stamps and also this rule gives definitions of

specific words with specific meanings.

This rule also gives authority to seize contraband, establishes penalties and fines, appeals
and hearings.




Title 175
CS.R.8
Cigarettes Produced for Export; Imported Cigarettes

STATEMENT OF CIRCUMSTANCES

West Virginia Code §60-9-5 states that the alcohol beverage control commissioner shall
propose legislative rules as are necessary to implement policies and procedures to implement this
new article §60-9-1 et seq., which authorizes the commissioner to seize contraband cigarettes or
“grey” cigarettes and to impose fines, unfair trade practices defined and hearings and appeals
explained.
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TITLE 175
LEGISLATIVE RULE Crrinrs omorew ARALELA
ALCOHOL BEVERAGE CONTROL COMMISSIONER:C tTa 7 &7 STATE
SERIES 8

CIGARETTES PRODUCED FOR EXPORT; IMPORTED CIGARETTES

§175-8-1. General.

1.1. Scope. - This rule establishes policies and operating procedures for the sale of
imported cigarettes, cigarettes produced for export and other tobacco products, prohibitions,
penalties and administrative hearing procedures. This article §60-9 is new.

1.2. Authority. - W. Va. Code §60-9-5
1.3. Filing Date. -
1.4. Effective Date. -

§175-8-2. Definitions.

As used in this rule and unless the context clearly requires a different meaning, the following
terms shall have the meaning ascribed herein, and apply in the singular and in the plural.

2.1. "ABCC,” “Alcohol Beverage Control Commissioner,” or “Commissioner” means
the West Virginia Alcohol Beverage Control Commissioner (Administrator) or his or her
delegate.

2.2. “Business Registration Certificate” means the West Virginia Business Registration
Certificate required by W.Va. Code §11-17-1 et seq.

2.3. “Cigarette” means any roll for smoking made wholly or in part of tobacco,
irrespective of size or shape and whether or not such tobacco is flavored, adulterated or mixed
with any ingredient, the wrapping or cover of which is made of paper or any substance or
material, except tobacco; and any roll of tobacco wrapped in any substance containing tobacco
which, because of its appearance, the type of tobacco used in the filler, or its packing and
labeling, is likely to be offered to, or purchased by, consumers as a cigarette.

2.4. “Cigarette wrappers” means paper or any other material except tobacco prepared for
use or is likely to be used by consumers to make cigarettes.




2.5. "Code" means the official Code of West Virginia, one thousand nine hundred
thirty-one, as amended.

2.6. “Consumer” means a person who receives or in any way comes into possession of
cigarettes for the purpose of consuming or giving them away or disposing of them in any way
other than by sale, barter or exchange.

2.7. “Cigarette tax” or “‘excise tax” means the tax imposed by the State Tax
Commissioner by authority W. Va. Code §11-17-1 et seq.

2.8. “Importer” means any person in the United States to whom non-taxpaid tobacco
products or cigarette papers or tubes manufactured in a foreign country, Puerto Rico, Virgin
Islands, or any United States territory, or a possession of the United States shipped or consigned;

2.8.1. Any person who removes cigars or cigarettes for sale or consumption in the
United States from a customs bonded manufacturing warehouse;

2.8.2. Any person who smuggles or otherwise unlawfully brings tobacco products or
cigarette papers or tubes into the United States.

2.9. “Manufacturer’” means a person engaged in an activity where tangible personal
property is transformed or converted by physical, chemical or other means into products subject
to the excise tax.

2.10. “Package” means the individual package, box or other container in or from which
retail sales of cigarettes are normally made or intended to be made.

2.12. "Person” means an individual, firm, partnership, limited partnership, company, joint-
stock company, corporation, limited liability company, voluntary association, club, agency,
syndicate, municipal corporation or other political subdivision of this state, trust, receiver,
trustee, fiduciary or conservator, and when used in connection with any penalties imposed by this
rule, means officers, directors, trustees or members of any firm, copartnership, association,
corporation, limited liability company, trustee or any other form of business enterprise, including
receiver or liquidating agent.

2.13. "Public place" means any place, building or conveyance to which the public has, or
is permitted to have access, including, but not limited to establishments that provide lodging,
places that sell food, for consumption on or off the premises including, but not limited to vessels,
parks, airports, and any highway, street, lane, park or place of public resort or amusement;
provided that the term "public place” shall not mean or include any of the above-named places or




any portion or portions thereof which qualify and are licensed by the Commissioner to sell
alcoholic liquors for consumption on the premises.

2.14. “Record” means any manner of recording from which a transcript can be made.

2.15. “Retailer” means and includes every person in this state, other than a wholesaler or
subjobber, engaged in selling cigarettes at retail to a consumer or to any person for any purpose
other than resale pursuant to W. Va. Code §11-17-2.

2.16. "Sale" means any transfer, exchange of goods or services, in exchange for money,
currency, checks, credit cards or barter in any manner or by any means, for a consideration, and
shall include all sales made by principal, proprietor, agent or employee.

2.17. “Sale at retail” or “retail sale” means a sale to a consumer or to any person for any
purpose other than resale.

2.18. “Sale by wholesaler” means any bona fide transfer of title to cigarettes by a
wholesaler for a valuable consideration, made in the ordinary course of trade or in the usual
conduct of the wholesaler’s business.

2.19. "Selling" includes solicitation or receipt of orders, possession for sale, and
possession with intent to sell.

2.20. “Stamp” means any cigarette stamp, whether applied by hand, meter or ink
impression, or by heat and authorized by the Tax Commissioner.

2.21. “Stamped cigarettes” means that the stamp as required by W. Va, Code §11-17-1 et
seq. has been affixed to the bottom of the package of cigarettes.

2.22. “Sub-jobber” means any person who purchases stamped cigarettes from any other
person who purchases from the manufacturer when the other person is located in any state that
levies an excise tax on cigarettes and who purchases such cigarettes solely for the purpose of
bona fide resale to retailers.

2.23. “Tobacco products” means cigarettes, cigars, smokeless tobacco, pipe tobacco or
roll-your-own tobacco.

2.24. “Unstamped cigarettes” means that the stamp as required by W.Va. Code §11-17-1
et seq. has not been affixed to the bottom of the package of cigarettes.

2.25. “Vending machine operator” means any person engaged in this State in the business




of operating one or more cigarette vending machines.

2.26. “Wholesaler” means any person who purchases unstamped cigarettes directly from
the manufacturer or importer for resale.

175-8-3. Imported Cigarettes — Requirements

3.1 Wholesalers, Sub-jobbers, retail dealers, cigarette vending machine operators and any
others selling cigarettes or other tobacco products in this State are required to obtain a Business
Registration Certificate and a license for selling cigarettes and other tobacco products from the
State Tax Department:

3.2. The application for a license to sell cigarettes, other tobacco products, or wrappers
will be a part of the West Virginia Tax Department’s Business Registration Certificate
Application or the renewal application for same as provided for in W. Va. Code §11-12-4a and
Legislative Rule, Title 110, Series 17, Section 3. -- “Cigarette Excise Tax”

3.3. Each person authorized to affix the state tax stamp to cigarettes will file with the Tax
Commissioner, on the first business day of each month, a report listing all cigarettes imported
into the United States that they stamped the previous month, in compliance with W.Va. Code
§60-9-3 and Legislative Rule Title 110, Series 17.

175-8-3. Cigarettes prodﬁced for export — Prohibitions. Unstamped tobaceco products

4.1. No person will sell or distribute tobacco in this State to consumers, to acquire, hold,
own, possess or transport, for sale or distribution in this state or to import or cause to be imported
for sale or distribution in this state:

4.1.2. Any cigarettes that have a statement, label, stamp, sticker or notice that the
manufacturer did not intend the cigarettes to be sold, distributed or used in the United States,
including but not limited to labels stating “for export only,” “ U.S. tax-exempt,” “for use outside
U.S.” or similar wording; or

4.1.3. Does not meet federal requirements regarding warnings on packages of
cigarettes manufactured, packaged or imported for sale, distribution, or use in the United States,
including, but not limited to, the precise warning labels specified in the Federal Cigarette
Labeling and Advertising Act, 15 U.S.C. 1333; and all federal trademark and copyright laws;




4.1.4. Cigarettes imported into the United States in violation of 26 U.S.C. 5754 or
other federal laws or the implementing federal regulations;

4.1.5. Cigarettes that have not submitted the list of ingredients added to tobacco in
the manufacture of cigarettes to the secretary of the United States department of health and
human services as required by Federal Cigarette Labeling and Advertising Act, 15 U.S.C. 1355a;

4.1.6. Altering the package of cigarettes prior to sale to ultimate consumer by
removing, concealing or obscuring:

4.1.6.a. Any statement, label, stamp, sticker or notice indicating that the
manufacturer did not intend the cigarettes to be sold, distributed or used in the United States;

4.1.6.b. Any health warning not specified in the Federal Cigarette Labeling
and Advertising Act, 15 U.S.C. 1333; or

4.1.6.c. Affix any stamp required by the state tax department to any cigarettes
pursuant to §11-17-1 et seq.

175-8-5. Penalties

3.1. Except as otherwise provided in this part, any tobacco products that are required to
have West Virginia tobacco stamps affixed thereto, and are found any place in this State without
the proper stamps affixed thereto, or without applicable West Virginia tobacco tax having been
paid, unless such products are in the possession of a person or firm currently licensed, qualified
and authorized to possess such tobacco products, or unless they are in course of transit from and
consigned to a person or firm currently licensed, qualified and authorized to possess such
tobacco products, or in the possession of a common carrier complying with the provisions of this
part, are declared to be contraband goods, and will be seized, without warrant, by the
Commissioner or by any peace officer of this state authorized by the Commissioner to do so.

5.2. Duly licensed wholesale dealers and sub-jobbers not appointed stamping agents who
in their normal course of business receive from out of state untaxed tobacco products, may, upon
written authorization from the Commissioner, have such untaxed tobacco products in their
possession for a period not to exceed twenty-four (24) hours, exclusive of Saturdays, Sundays
and legal holidays, before being required to have proper stamps affixed thereto, or applicable
West Virginia tobacco tax paid thereon by an authorized tobacco tax stamping agent.

5.3. Under no condition may such tobacco products be sold, used or otherwise




disposed of before having tax stamps affixed thereto and applicable tobacco tax paid thereon.

5.4. All such tobacco products requiring tobacco tax to be paid thereon and found in the
possession of any person will be presumed to have been held by the person for more than twenty-
four (24) hours unless proof can be shown to the contrary.

5.5. The provisions of this section do not apply to persons possessing no more than twenty
(20) packages of twenty (20) cigarettes each, or cigars in an amount not exceeding fifty (50)
cigars, or other tobacco products which have been brought into the state by the person; and in all
instances of possession in excess of the limited quantities enumerated, the foregoing provision
for exception of any cigarettes, cigars or other tobacco products will not be applicable and any
and all such products, including those quantities excepted on which the applicable West Virginia
tobacco tax has not been paid, shall be deemed to be contraband and may be seized, without
warrant.

5.6. Every person who transports within this state, cigarettes not bearing West Virginia
tobacco tax stamps or any other tobacco products upon which the West Virginia tax has not been
paid will be presumed to be transporting these products in violation of the provisions of this rule,
and such products and any vehicles used to transport them will be deemed contraband. Such
products shall bé confiscated and disposed of as provided for in this rule. Such vehicles may
likewise, in the discretion of the commissioner, be confiscated and disposed of as provided for in
this rule.

5.7. This presumption may be rebutted by the person transporting the tobacco products;
provided, that the person has in the person's actual possession invoices or delivery tickets for the
products which show the true name and exact address of the consignor or seller, the true name
and exact address of the consignee or purchaser, and the quantity and brands of such
products so transported.

5.8. If the tobacco products are consigned to or purchased by any person in West Virginia,
such purchaser or consignee must be a person who is authorized by this part to possess such
tobacco products in this state; and if the invoice or delivery ticket specifies that the tobacco
preducts are to be delivered to any person in any other state or jurisdiction, such person must be
authorized by the laws of the other state or jurisdiction to receive or possess tobacco products on
which the taxes imposed by the other state or jurisdiction have not been paid.

5.9. The presumption provided for herein may not be overcome if the invoice or delivery
ticket is false, or if the purchaser, as indicated by the name and/or address shown on the invoice
or delivery ticket, is not authorized by the laws of the receiving state to possess such tobacco

products.




5.10. The Commissioner is hereby authorized to take custody and retain any such
products and any vehicle being used to transport them until the correctness of any invoices or
delivery tickets provided for herein can be determined by the Commissioner, either before or at a
hearing, as provided for in this rule. '

5.11. In addition to any other penalties provided for in this rule, any person unlawfully
transporting or unlawfully in possession of cigarettes or other tobacco products will, in the
discretion of the Tax Commissioner, be liable for a penalty of not more than five thousand
dollars ($5,000.00), or imprisoned in a state correctional facility for not more than five years, or
both fined and imprisoned and further, at the discretion of the ABCC may impose on the person
a civil penalty in an amount not to exceed the greater of five hundred percent (500%) of the retail
value of the cigarettes involved or five thousand dollars ($5,000.00), upon finding a violation by
such person of this rule.

5.12. After qualifying with and receiving authorization from the Commissioner, wholesale
-dealers and sub-jobbers and manufacturing distributors licensed under the provisions of this rule
may have in their possession tobacco products on which the West Virginia tax has not been paid
to fulfill ordinary export requirements and to provide for their sale to airplanes, trains, Indian
Reservations or armed forces installations, and veterans administration hospitals, where such
products are sold only to patients registered and admitted therein.

5.13. To provide for its ordinary export requirements, and after qualifying and receiving
authorization from the Commissioner, a West Virginia licensed wholesaler dealer and sub-jobber
or tobacco distributor servicing stores, vending machines or other retail businesses located in
another state may possess, in storage warchouses in this state or in vehicles in the process
of transporting, foreign stamped or other such tobacco products in an amount authorized by the
Commissioner if acquired from a West Virginia appointed and bonded stamping agent and which
bear, if required by the Commissioner, the tax stamps of the state in which the product is to be
sold.

5.14. The Commissioner is hereby empowered, if the Commissioner deems it necessary, to
limit such authorizations by designating only a state or specified states from which these
licensees may possess such foreign stamped or other unstamped products, and in what maximum
quantity.

5.15. Also, upon qualifying and receiving permission from the Commissioner, any tobacco
dealer licensed and domiciled in another state may obtain from a West Virginia appointed
stamping agent foreign stamped or other unstamped tobacco products and transport them to the
dealer's business location in the foreign state, but the dealer must have in their possession an
invoice showing the true name and exact address of the consignor or seller, the true name and
exact address of the consignee or purchaser, the quantity and brands of the cigars or cigarettes




transported, and any other information that the Commissioner may require.

5.16. A person licensed to engage in the business of a tobacco manufacturer's warehouse,
as defined by this rule, is authorized to have in the person's possession foreign stamped or other
unstamped tobacco products for the purpose of supplying properly licensed West Virginia
wholesale dealers and sub-jobbers or for export purposes.

5.17. Every person, as defined by this rule including, but not limited to, persons licensed
to engage in the business of a tobacco manufacturer's warehouse, authorized by this rule to
possess foreign stamped or other unstamped tobacco products, may be required to account for the
distribution of such foreign or other unstamped products, and will be unconditionally liable for
the tax imposed by this rule for each and every foreign or other unstamped tobacco product
removed from inventory and not sold as above defined or exported from the state of West
Virginia.

175-8-6. Enforcement of youth smoking laws; ABCC; use of minors in inspections.

6.1. The Commissioner, the superintendent of the West Virginia state police, the sheriffs
of the counties of this state and the chiefs of police of municipalities of this state, may
periodically conduct unannounced inspections at establishments where tobacco products are sold
or distributed to ensure compliance with the provisions of this rule and in a manner that
conforms to the applicable federal and state laws, rules and regulations. Persons under the age of
eighteen years may be enlisted by the commissioner, superintendent, sheriffs or chiefs of police
or employees or agents thereof to test compliance with this rule. The minors may be used to test
compliance only if the testing is conducted under the direct supervision of the commissioner,
superintendent, sheriffs or chiefs of police or employees or agents thereof and written consent of
the parent or guardian of such person is first obtained and the minors will not be in violation of
this rule.

175-8-7. Administrative Sanctions §60-9-5

7.1. The Commissioner may impose on a person for violation of this rule, a civil penalty in
an amount not to exceed the greater of five hundred percent (500%) of the retail value of the
tobacco involved or five thousand dollars ($5,000.00) as authorized in W. Va. Code §60-9-5.

7.2. The Commissioner may seize cigarettes that are acquired, held, owned, possessed,
transported in, imported into or sold or distributed in this state in violation of W. Va. Code §60-
9-5 and this rule and such cigarettes are considered contraband and, without warrant, are subject
to seizure and forfeiture.

7.3. Any monetary penalty assessed and collected by the Commissioner will be




transmitted to the state treasurer and credited to “the Aicohol Beverage Control Enforcement
Fund” pursuant to W.Va. Code §60-7-13. The state treasurer will not use these moneys for any
other purpose, nor will the state auditor use this fund as any part of the general revenue fund of
the state. The moneys collected, received and deposited in the Alcohol Beverage Control
Enforcement Fund” will be used for enforcement of this rule.

§175-8-8. Hearing and Appeal Procedure.

8.1. If the Commissioner finds the person in violation of this rule, he or she shall make and
enter an order to that effect and mail by certified mail, return receipt requested, a copy of the
order to the violator, or serve it as provided for the service of legal process in accordance with
the West Virginia Rules of Civil Procedure.

8.2. Petition for hearing. - Any person adversely affected by an order of the
Commissioner, shall have the right to a hearing before the Commissioner or a person designated
by him or her as hearing examiner. A petition in writing requesting a hearing must be served
upon the Commissioner within ten (10) days following the receipt by the applicant or licensee of
the order.

8.3. Petition requirements. - The petition for a hearing shall be in writing. An original
and one (1) copy of the petition shall be served upon the Commissioner. It shall be complete in
itself so as to fully state the issues. No telegram, facsimile transmission, electronic mail,
telephone call, letter or similar communication will be regarded as a petition. The petition must
contain the following:

8.3.1. A clear and concise assignment of each error that the petitioner alleges to have
been committed by the Commissioner in the determination of a violation with each assignment
of error being shown in separately numbered paragraphs.

8.3.2. A clear and concise statement of fact upon which the petitioner relies as
sustaining its assignment of error.

8.3.3. A prayer setting forth the relief sought.
8.3.4. The signature of the petitioner or its officers signing such petition.
8.3.5. A verification by the petitioner.

8.4. Form for petition. - A petition for hearing shall be in the form set forth below.




PETITION FOR HEARING

To: West Virginia

Alcohol Beverage Control Commissioner
322 70th Street, S.E.

Charleston, WV 25304

{For Commission Use Only)
Docket No.
Date of Ruling of Violation

In the Matter of: Petitioner's Business Name
Petitioner's Business Registration Certificate Tobacco No.
Address

The above named against whom you have issued an order of violation, and in support of such
petition avers as follows:

First: Your petitioner admits as true and correct all of the determinations made by the
Commissioner and set forth in the above order and basis thereof, except the following: (Specify
here each error which the petitioner alleges to have been made by the Commissioner.)

Second: (Set forth clear and concise statements of fact upon which the petitioner relies as
sustaining the assignment of error.)

Wherefore, your petitioner prays (insert relief sought, i.e., this order be set aside).

State of )

Business Name )

SS Signature of Affiant )

County Of )

Title , being duly swom according to law, deposes and says that the facts alleged

in this petition, including any sheets attached hereto, are true and affiant is the petitioner or is
duly authorized to represent the petitioner.

By:

Sworn to and subscribed before me this




Notary Public

My commission expires
Notary Public

8.5. Hearings. - Cost deposit. - The person demanding a hearing shall give security for the
cost of the hearing in the amount of three hundred dollars ($300.00). The cost deposit will be
advanced by certified check, cashier's check or money order and shall accompany the petition
demanding a hearing. :

8.6. Subpoenas and subpoenas duces tecum. - In all hearings held under W.Va. Code §60-
9-1 et seq., and this rule, the evidence of witnesses and the production of documentary evidence
may be required through the use of subpoenas and subpoenas duces tecum. Such subpoenas or
subpoenas duces tecum may be issued at the request of the Alcohol Beverage Control
Commissioner or by the petitioner, the same to be issued by either the Commissioner or his duly
appointed hearing examiner.

8.6.1. Every such subpoena and/or subpoena duces tecum shall be served at least
five (5) days before the return date thereof, either by personal service made by any person
cighteen (18) years of age or older or by registered mail, but a return acknowledgment signed by
the person to whom the subpoena or subpoena duces tecum is directed shall be required to prove
service by registered or certified mail.

8.6.2. All subpoenas and subpoenas duces tecum will be issued in the name of the
Alcohol Beverage Control Commissioner, but any party requesting their issuance must see that
they are properly served. Service of subpoenas and subpoenas duces tecum issued at the
insistence of the Alcohol Beverage Control Commissioner are to be the responsibility of the
Commissioner. Any person who serves any such subpoena or subpoena duces tecum is entitled
to the same fee as sheriffs who serve witness subpoenas for the circuit courts of this State, and
fees for the attendance and travel of witnesses shall be the same as for witnesses before the
circuit courts of this State W.Va. Code §55-1-1 et segq.

8.6.3. All such fees shall be paid by the Commissioner if the subpoena or subpoena
duces tecum is issued, without the request of an interested party, at the insistence of the
Commissioner.

8.6.4. All such fees related to any subpoenas or subpoena duces tecum issued at the
insistence of a petitioner will be paid by the petitioner who asks that such subpoena or subpoena
duces tecum be issued, out of the hearing deposit.




8.6.5. All requests by the petitioner or the Commissioner for subpoena and subpoena
duces tecum shall be in writing and shall contain a statement acknowledging that the requesting
party agrees to pay such fees.

8.6.6. Any person receiving a subpoena or subpoena duces tecum issued hereunder
shall honor the same as though it was issued by a circuit court of the State, and shall appear as
witness and/or produce such books, records or papers in response to the subpoena or subpoena
duces tecum. In case of disobedience or neglect of any subpoena or subpoena duces tecum
served on any person or the refusal of any witness to testify to any matter regarding which he or
she may be lawfully interrogated, the circuit court of the county in which the hearing is being
held or the judge thereof in vacation, upon application by the Commissioner, shall compel
obedience by attachment proceedings for contempt as in the case of disobedience of the
requirements of a subpoena or subpoena duces tecum issued from such circuit court or a refusal
to testify therein.

8.7. Stay of violation order. - The service of a petition for hearing upon the
Commissioner shall operate, other than herein provided, to suspend the execution of violation
fines with respect to which a hearing is being demanded.

8.8. Hearihg date. - The Commissioner shall set a date for any hearing demanded and
notify the person demanding the hearing of the date and time of the hearing.

8.9. Place of hearing. - Hearings will be held in Charleston, West Virginia, unless the
Commissioner determines otherwise.

8.10. Continuances. - Hearings will not be delayed by a motion for continuance, unless it
is timely made and sets forth good and sufficient cause. Conflicting engagements of counsel or
the employment of new counsel will never be regarded as good ground for a continuance, unless
set forth in a motion filed promptly after the notice of hearing has been mailed, or unless
extenuating circumstances are shown which the Commissioner deems adequate.

8.11. Absence of petitioner, counsel or his representative. - The absence of the petitioner,
his legal counsel or his representative at a hearing, after service of notice of time, place and date,
shall not be the occasion for delay or continuance. The hearing shall proceed and the case be
regarded as having been submitted for decision on the part of the absent petitioner or petitioners.

8.12. Hearing. - The Alcohol Beverage Control Commissioner may designate an examiner
to conduct the hearing.

8.12.1. The petitioner may appear individually, or by legal counsel, or by duly
authorized representative. In the absence of the petitioner, written evidence of a representative's
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agent's authority must be presented to the satisfaction of the Commissioner.

8.12.2. The petitioner, his or her duly authorized representative or agent, may with
the approval of the Commissioner, waive the right to a hearing and agree to submit the case for
decision upon the petition and record, with or without a written brief. Such waivers and
agreements are to be in writing or upon the record.

8.13. Argument and briefs. - Petitioners will be given an opportunity for argument within
the time limits fixed by the Commissioner following submission of evidence. The
Commissioner may accept briefs in lieu of argument. Briefs must be filed within ten (10) days
after the hearing.

8.14. Evidence admissible at hearing. - The Commissioner may admit any relevant
evidence, except that he or she shall observe the rules of privilege recognized by law relating to
communications and topics. A finding is to be supported by the kind of evidence commonly

-relied upon by reasonably prudent men in the conduct of their affairs, whether or not the
evidence would be admissible before a jury. The Commissioner may exclude any evidence,
which is irrelevant, unduly repetitious, or lacking in substantial probative effect.

8.15. Record of proceedings. - There shall be a record made at all hearings held by the
Commissioner.

8.16. Commissioner's decision. - After the conclusion of the hearing or within ten (10)
days of receipt of the transcript, the person designated by the Commissioner as hearing examiner
shall prepare a recommended decision supported by findings of fact and conclusions of law
affirming, modifying or vacating the earlier order of the Commissioner. Thereafter, the
Commissioner within ten (10) days of receipt of the recommended decision, shall either accept or
reject the recommended decision. If he or she accepts the decision, he or she shall sign and
acknowledge the same as his or her own after having reviewed the transcript and all exhibits
attached and affixed thereto. If he or she rejects the decision, he or she shall within ten (10) days
of receipt of the recommended decision prepare a decision setting forth his or her own findings
of fact and conclusions of law. In either event, the order signed by the Commissioner shall be
final unless vacated or modified upon judicial review. A copy of the order shall be served upon
each party to the hearing and attorneys of record, if any, in person or by registered or certified
mail.

8.17. Appeal to circuit court. - An appeal may be taken by the applicant or licensee to the
Circuit Court of Kanawha County, West Virginia, or the circuit court of the county in which the
petitioner resides or does business, or with the judge thereof in vacation, if filed within thirty
(30) days after the charge upon which the party received notice of the final order of the Alcohol
Beverage Control Commissioner.
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175-8-9. General Enforcement Provisions.

9.1. The Commissioner may for the purpose of enforcing W.Va. Code §60-9-1 et seq. and
this rule, share information with and request information from other state agencies, constitutional
officers, local agencies, federal agencies and any agency or constitutional officer of this or any
other state or any local agency thereof, notwithstanding the provisions of confidentiality of the
State Code.

9.2. The Commissioner shall appoint a director of the ABCC Tobacco Education and
Enforcement Division and adequate staff to implement W.Va. Code §60-9-1 et seq. and this rule,
including education for enforcement procedures {ABCC Form Number T-2000 WV ABCC
Tobacco Enforcement Procedures) (Appendix 1.).

9.3. In addition to any other remedy provided by law, a person may bring an action for
-appropriate injunctive or other equitable relief for a violation of this article; actual damages
sustained by reason of the violation; as determined by the court, interest on the damages from the
date of complaint, taxable costs, and reasonable attorney’s fees. If the trier of fact finds that the
violation is flagrant, it may increase recovery to an amount not in excess of three times the actual
damages sustained by reason of the violation.

175-8-10. Applicability.

10.1. This rule does not apply to cigarettes allowed to be imported or brought into the
United States for personal use and cigarettes sold or intended to be sold as duty-free merchandise
by a duty-free sales enterprise in accordance with the provisions of 19 U.S.C. 1555(b) and any
implementing regulations; provided this rule does apply to cigarettes brought back into the
customs territory for resale within the customs territory. The penalties provided in this rule are
in addition to any other penalties imposed under other law.

175-8-11. Unfair Trade Practices.
I1.1. Unfair trade practice means:
11.1.1. The sale of cigarettes in violation of W.Va. Code §60-9-2;

11.1.2. The failure to comply with W.Va. Code §60-9-3;

11.1.3. The sale of cigarettes at wholesale for less than the markup to cover, in part,
the cost of doing business, of four percent of the aggregate of the invoice cost or replacement
cost, less trade discounts, except customary discounts for cash, and plus freight charges.




11.1.4. The sale of cigarettes at retail for less than the mark up to cover, in part, the
cost of doing business, of seven percent of the aggregate of invoice cost or replacement cost, less
trade discounts, except customary discounts for cash, plus freight charges.

11.2. Exception to Unfair Trade Practices:
11.2.1. Proof of a lesser cost of doing business as provided in these rules;

11.2.2. Sales in good faith to meet the legal prices of a competitor selling cigarettes
in this state as provided in these rules;

11.2.3. Sales in closing out in good faith an owner’s stock for the purpose of
discontinuning the sale of cigarettes;

11.2.4. Sales of cigarettes that are damaged or deteriorated in quality or where
cigarettes are sold in bona fide clearance sales, and, in each case, cigarettes are advertised,
marked and sold as such;

11.2.5. Sales by an officer acting under the orders of any court;
11.2.6. Sales for charitable purposes or to relief agencies;

11.2.7. Where cigarettes are sold on contract to departments of the government or
governmental institutions;

175-8-12. Manufacturers Relationships with Retailers.

12.1. Each retailer, that receives funds from manufacturers for cigarette display
allowances, shall ensure separate accounting and record keeping for display allowances. A
retailer may not use display allowance payments to reduce the cost of cigarettes for sale to
consumers.

12.2. Any retailer that offers for sale any cigarettes for which the manufacturer makes a
contribution to the retail price paid by a consumer (by means of coupons, stickers, buy-downs, or
otherwise) shall post in a conspicuous place a notice advising the public of that fact and any such
contribution shall be included in calculating the price for which the cigarettes are sold under this
section.

12.3. No retailer may sell cigarettes to consumers that have been provided by the
manufacturer as complimentary cigarettes. Such complimentary cigarettes are typically labeled




on the package as Acomplimentary, not for resale or words of similar effect.
175-8-13. Procedure For Establishing Proof Of A Lesser Cost Of Doing Business.

13.1. Any person seeking to establish proof of a lesser cost of doing business shall adhere
to the following procedure:

13.1.1. Complete application forms, prepared by the Commissioner, and submit the
completed forms to the Commissioner with a processing fee of $2,000.

13.1.2. Make avatlable to the Commissioner all financial records and documentation
held in the regular course of business;

13.1.3. Submit, and appear in person before the Commissioner, financial statements
audited by an independent third-party accountant with supplementary financial information
.included in the accountant’s report; and,

13.1.4. The scope of the analysis shall be limited to the cost of doing business of
selling cigarettes, but all supplementary financial information shall be provided to the
Commissioner.

13.2. The Commissioner shall analyze the financial information submitted to determine
whether the applicant has established by clear and convincing evidence that the applicant has
proven a lesser cost of doing business.

13.3. The Commissioner is authorized to employ individuals or contract with persons
necessary, and with the appropriate educational and financial background, experience and
expertise, to engage in a thorough review and audit of the financial information. The applicant
shall reimburse the Commissioner for all expenses associated with the financial analysis and

auditing.

13.4. If the Commissioner finds that the applicant established a lesser cost of doing
business, the Commissioner shall issue a written authorization to the applicant establishing the
new minimum price, and shall publish its findings in the State Register. The Commissioner shall
also inform the State Tax Division and publish a legal advertisement of the new minimum price.

The Commissioner shall further distribute the new minimum price information to interested
wholesalers and retailers by whatever means the Commissioner deems expedient.

13.5. Upon publication in the State Register, that price becomes the new minimum price.

All entities similarly situated, i.e. wholesaler or retailer, are similarly authorized to sell at the
new minimum price.
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13.6. The authorization to sell at the new minimum price is effective for one year
following the initial date of publication in the State Register.

175-8-14. Procedure For Filing Complaint.

14.1. Any person who has been aggrieved by the sales of cigarettes by a retailer or
wholesaler may file a verified complaint with the Commissioner. The complaint shall contain the
following information:

14.1.1. Name, address and telephone number of complainant;

14.1.2. The name, address and telephone number of the alleged offender and a
detailed description of the alleged unfair trade practice, including:

14.1.2.a. The dates and times of the offending practice;
14.1.2.b. The location of the offending practice;

" 14.1.2.c. The nature of the offending practice, i.e., sale of gray market
cigarettes, sales below costs, or sales below statutory minimum pricing;

14.1.2.d. The quantity of cigarettes sold and the price, if known, available or
applicable;

14.1.2.e. The brand of cigarettes involved,;

14.1.2.f. The duration of the alleged offense, i.e. one day, one week, one
month;

14.1.2.g. Whether there has been a sudden and inexplicable decline in sales
establishing reasonable cause that cigarettes are being sold at a cost less than the statutory
minimum pricing; and,

14.1.2.h.  Any other pertinent information that establishes or provides
evidence that the unfair trade practices law has been violated;

14.2. The Commissioner shall investigate all valid complaints filed with the ABCC.

14.3. Upon a finding that the allegations set forth in the complaint are justified, or upon
independent investigation that a prima facie violation may have occurred, the Commissioner
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shall notify the alleged offender of the allegations of unfair trade practices by certified mail,
return receipt requested. The notice of violation shall include the following information:

14.3.1. The factual basis for the allegation of unfair trade practice violation;
14.3.2. The pertinent statutory citation which was violated;

14.3.3. That the alleged violator has an opportunity to respond to the allegations
within twenty (20) days from receipt of the notice of violation;

14.3.4. The address at the ABCC to which an answer to the allegations shall be
delivered;

14.3.5. The name and telephone number of the person within the employ of the
ABCC with responsibility for prosecuting the allegations;

14.3.6. That the alleged violator has a right to be represented by counsel;

14.3.7. That the alleged violator has an opportunity for a hearing before the
Commissioner to respond to the allegations which hearing will be scheduled no later than thirty
days following the date upon which the answer to the aliegations was due to be filed with the
Commissioner.

14.3.8. The amount of the monetary penalty assessed by the Commissioner, and any
other appropriate and equitable relief allowed by statute.

14.4. Any alleged violator shall have a right to a hearing before the Commissioner,
providing that demand in writing for such hearing is served upon the Commissioner within ten
(10) days following the receipt by alleged violator of the copy of the notice of violation. If the
alleged violator fails to request a hearing as provided in this rule, any monetary penalty assessed
shall be due and owing to the State of West Virginia no later than ten (10) days following the
date upon which the request for hearing could have been filed with the Commissioner.

175-8-15. Hearing and Appeal Procedure.

15.1. Hearings. All hearings shall be held in Charleston, West Virginia at the ABCC
offices, unless another location is selected in the sole discretion of the Commissioner.

15.2. Any alleged violator shall have a right to a hearing before the Commissioner,

providing that demand in writing for such hearing is served upon the Commissioner within ten
(10) days following the receipt by alleged violator of the copy of the notice of violation. The
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person demanding a hearing shall give security for the cost of such hearing in such form and
amount as the Commissioner may reasonably require. If the person demanding such hearing
does not prevail in such hearing, or upon judicial review thereof, the costs of such hearing shalil
be assessed against him by the Commissioner and may be collected by an action at law or other
proper remedy. -

15.2.1. The Commissioner shall immediately set a date for such hearing and notify
the person demanding such hearing thereof, which hearing shall be held within thirty (30) days
after receipt of said demand.

15.3. Prima Facie Violation. At the hearing, the Commissioner must establish a prima
facie case that the unfair trade practices law has been violated.

15.3.1. The prima facie case shall be established by one of the following:

: 15.3.1.a. Evidence that a wholesaler has sold cigarettes to a retailer at less than
the statutory minimum pricing, as published by the Commissioner;

15.3.1.b. Evidence that a retailer has sold cigarettes at retail to consumers at a
price less than the statutory minimum pricing, as published by the Commissioner;

15.3.1.c. Evidence of advertisement, offering to sell, or sale of cigarettes by
any retailer or wholesaler at less than cost to him;

15.3.1.d. Evidence that cigarettes have been sold which violate the W.Va.
Code §60-9-2.

15.4. Defense of Prima Facie Violation

15.4.1. An alleged violator may rebut establishment of violation of the unfair trade
practices act by establishing:

15.4.1.a. Proof of a lesser cost of doing business as provided in this rule;

15.4.1.b. Sales in good faith to meet the legal prices of a competitor selling
cigarettes in this state;

15.4.1.b.1. A wholesaler may engage in sales in good faith to meet the
legal prices of a wholesaler or a sub-jobber competitor selling cigarettes in this state. Ifa
competitor offers a retailer a price on cigarettes less than the current sales price, the wholesaler
currently servicing that account may meet the competitive price, and sell the cigarettes for the
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same price offered by the competition. In doing so, the wholesaler must obtain a signed
statement from the retailer indicating the date and price paid for the cigarettes. The
acknowledgment of a lower selling price shall be forwarded to the Commissioner, who shall
maintain a record of the signed statements from retailers.

15.4.1.c. Sales in closing out in good faith an owner’s stock for the purpose of
discontinuing the sale of cigarettes;

15.4.1.d. Sales of cigarettes that are damaged or deteriorated in quality or
where cigarettes are sold in bona fide clearance sales, and, in each case, cigarettes are advertised,
marked and sold as such;

15.4.1.e. Sales by an officer acting under the orders of any court;
15.4.1.f. Sales for charitable purposes or to relief agencies;

15.4.1.g. Where cigarettes are sold on contract to departments of the
government or governmental mstitutions.

15.5. Upon receipt of evidence, the Commissioner shall enter an order supported by
findings of facts and conclusions of law and may provide relief or impose fines and penalties as
provided by W.Va. Code §60-9-1 et seq. Absent a request for appeal, any fines or penalties
imposed by the Commissioner shall be due and owing the State of West Virginia within thirty
(30) days of the entry of the Order. All monetary penalties assessed shall be transmitted to the
state treasury to the credit of the Alcohol Beverage Control Enforcement Fund. Failure to remit
the amount owing shall be deemed to be a debt due and owing the State of West Virginia and any
lawful remedy may be pursued by the Commissioner.

15.6. The order resulting from the hearing shall be final unless vacated or modified upon
Judicial review thereof.

15.7. The hearing and the administrative procedure prior to, during and following the
hearing shall be governed by and in accordance with the provisions of West Virginia Code
§29A-5-1 et seq..

15.8. Appeal procedure.

15.8.1. Any person adversely affected by an order entered following such hearing
shall have the right of judicial review in accordance with the provisions of West Virginia Code
§29A-5-4.




15.8.2. The judgment of a circuit court reviewing the order of the Commissioner
shall be final unless reversed, vacated or modified on appeal to the West Virginia Supreme Court
of Appeals in accordance with the provisions of West Virginia Code §29A-6-1 et seq.

15.8.3. Legal counsel and services for the Commissioner in all such proceedings in
any circuit court and the Supreme Court of Appeals shall be provided by the attorney general or
his assistants and in any proceedings in any circuit court by the prosecuting attorney of that
county as well, all without additional compensation.

175-8-16. Publication of State Minimum Pricing.

16.1. When manufacturers make changes in cigarette prices, or when otherwise
appropriate, or at least periodically, the Commissioner shall publish the current minimum
statutory prices under the West Virginia Unfair Trade Practices Act. Wholesale prices are
computed at four (4%) percent above the cost, as defined in this rule, and retail prices are

~computed at seven (7%) percent above the cost, as defined in this rule. The publication shall be
made available to any wholesaler or retailer who expresses a desire, in writing, to be maintained
on a master list to be maintained by the Commissioner. The Commissioner may utilize other
methods of publication within his discretion. The state minimum statutory prices shall reflect the
cost per thousand, wholesale carton price, retail carton price and retail price per pack of
cigarettes for premium, generic, and such other categories as the Commission determines in his
discretion.

16.2 Each wholesaler and retailer must determine the prices individually based upon the
wholesaler’s or retailer’s individual costs. In clarifying the price calculations at both the
wholesale and retail level, individual merchants retain absolute pricing discretion as long as they
do not sell below the minimum statutory price.

175-8-17. Severability.

17.1. Severability. - The sections and subsections of these regulations shall be deemed
severable. Should any section or subsection be deemed by judicial opinion or legislative
enactment to be invalid, unconstitutional or in any manner contrary to the laws of the State of
West Virginia, then such opinion or enactment shall invalidate only that particular section or
subsection of these regulations, and all other sections shall remain in full force and effect:
Provided, That such remaining portions are not determined to be inseparable, and, to this end,
these regulations are declared separable.
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TITLE 175, SERIES 8 APPENDIX T

TOBACCO ENFORCEMENT

PROCEDURES

FORM #T-2000
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WV ABCA TOBACCO FORMS
WV ABCA T-0001-TOBACCO INSPECTION REPORT
WV ABCA T-0002-TOBACCO VIOLATION REPORT
WV ABCA T-0003-TOBACCO COMPLIANCE REPORT
WV ABCA T-0004-ABCA EVIDENCE FORM
WV ABCA T-0005-UNDERAGE BUYER AGREEMENT

WV ABCA T-0006-CONSENT FORM




After evidence has been seized:

- The Inspector fills out an evidence form T-0004 with date, time, name of person in
charge, and description of evidence seized. The Inspector then gives a copy of the
evidence form T-0004 to person in charge.

- The Inspector takes evidence to the car.
- The Inspector then fills out an evidence label and secures it on the evidence.

- Before placing evidence in evidence bag, fill out the front of bag with the date, time and
name and address of store.

- The Inspector then fills out an evidence form T-0004 and places it in bag - Do Not Seal .

_Bag.

- Lock evidence in trunk of car to avoid tampering until evidence can be transported. As
soon as the Inspector can, the evidence needs to be transported to the ABC office.

- If Inspector can not hand deliver evidence to office and evidence is not too
much to mail:
- Package all evidence into an envelope that is appropriately color coded
for tobacco division.
- Secure envelope to avoid tampering.

- Mail evidence to ABC office to Attention Betty Hodge.

- Get a receipt for cost of postage and record it on an expense form with
receipt attached for reimbursement.

- The Inspector then fills out a violation report T-0002 stating in detail date, time, place
of violation and what tock place at time of violation. The violation report number
(found in upper right hand corner of form) must be used on all forms related to each
piece of evidence.On evidence labels, record number where it asks for “article
number.” On evidence bags, record number where it asks for “case number.” On
evidence form, record number in upper right hand corner where it asks for “control
number.”

- On the front of evidence bags, the Inspector must record chain of evidence taken to
transport evidence from store to ABC office including dates and times (in military time)
of every movement.

- Before sealing evidence bag, place a copy of the evidence form T-0004 inside bag.
Give original evidence form and completed violation form to Betty Hodge.

- Once evidence has been transported to ABC office, turn evidence over to Betty Hodge
to be logged in and placed in evidence room. Evidence is not to be handled by anyone
but the reporting Inspector and Betty Hodge.




West Virginia Alcohol Beverage Control Administration
TOBACCO INSPECTION REPORT

License# Date: Time:

Entity:

DBA:

County: Telephone:

Mailing Address:

Physical Address:

ALL: NO
Tobacco License Posted
Signs Posted

Requiring Proof of Age

] 8

a

CIGARETTES:

Cigarettes-WV Tax Stamp
Warnings Posted on Packages
Cigarettes-(Out of State)stamp
Marked for Export Only
Marked U.S. Tax-Exempt
Marked for Use Outside the U.S.
Package Altered comment)
Illegal Vending Machines
Complimentary Cigarettes being sold
Illegal Imported Cigarettes
Selling Below Minimum
COMMENTS:

A
T

PERSON IN CHARGE INSPECTOR

WVYABCA T-0001
WV ABCA 322 70TH STREET SE CHARLESTON, WV 25304 304-558-2481




West Virginia Alcohol Beverage Control Administration
TOBACCO VIOLATION REPORT 0001

Date of Report: Date/Time of Violation:

Reporting Inspector:

Assisting Inspector:

License # County:

Entity:

DBA:

Mailing Address:
Physical Address:

Agency Originating Violation(if other than WV ABCA):

Violations:

Exhibits:

Witness(es), Addresses, Telephone Numbers, {people to subpoena):

Name Address Telephone
INSPECTOR’S SIGNATURE
WVABCA T-0002




WEST VIRGINIA

ALCOHOL BEVERAGE CONTROL ADMINISTRATION
TOBACCO COMPLIANCE REPORT

Violation Report #

DATE:

NAME OF LICENSEE(DBA):

LICENSE: #

ADDRESS:

TOWN/CITY:

ENTERING TIME: EXITING TIME:

UNDERAGE ID:

WAS SELL COMPLETED? YES NO OTC___ VENDING___ SELF SERVICE
TOBACCO SIGN POSTED YES_ NO__

WAS UNDERAGE ASKED FOR IDENTIFICATION? YES_~~ NO__

TOBACCO BRAND: 5 COST OF TOBACCO:

NAME OF CLERK: SEX:

NAMETAG: _YES__ NO HEIGHT: __ SHORT__AVERAGE __ TALL RACE:__WHITE __BLACK _ASIAN _HISPANIC

BUILD: _SLIM__ MEDIUM __HEAVY AGE: __TEEN __YOUNG ADULT __ADULT _ SENIOR HA{R:__ SHORT

MEDIUM _ LONG COLOR:

DISTINGUISHING CHARACTERISTICS: __ TATTOO _ GLASSES FACIAL HMAIR
___OTHER: —

OTHER EXPENSES:

OTHER COMMENTS:

INITIALS UNDERAGE BUYER

INSPECTCORS NAME WVABCA T-0003



WARCA T-0004

=" A D _
ABCA EVIDENCE FORM “e=———e—

Control #

D “erred 0y Inspectar Dare: Time: ingned hy Enforerment Dhr

fpestens Same “Inspector will add Controi # tu euch

D Transferred to Date: Time: box or bag of evidence.
Evwlence Runm

trvpecium Nume

Dute: ' Time:

Evidence Seized From:

License Number: Phone Number: .
Location: Counry:
Violation(s):

List of Items Siezed:

Cash: Checks:
Total - I Toral - }
Person in Charge : *I‘_TOTE _
Narme: Give com!nl?ted copy to Ijlcensee.
Address: At‘tacl? original to leatl(?n Report.
Submit to Enforcement Director.
Phone #:
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WV ABCA TOBACCO ENFORCEMENT
FORT IANCE CHE
Parental Permission form T-0006 must be obtained
Underage buyer agreement T-0005 must be obtained
Participating underage will be supervised AT ALL TIMES by WV ABCA Inspector

Inspector will remain outside the establishment and in close proximity, or may either
enter shortly after underage youth enters.

Participating underage buyer will be given the money for the attempted purchase.
Inspector will notate amount of money given to the underage buyer prior to entering the
establishment.

Participating underage buyer will be instructed not to misrepresent their age or pressure
clerk to sell tobacco.

Underage buyer must show identification if asked, if no ID then say no, they must always

" tell the truth about their age.

Upon entering the tobacco establishment the underage buyer will attempt to observe the
following #1. The clerk selling the tobacco product to obtain a good description. #2
Look for the tobacco sign to see if posted.

After the purchase attempt, the youth will exit with or without the tobacco product.

If tobacco products are purchased, an identifying sticker will be placed on the product to
identify it with the compliance report T-0003, which will be completed immediately.
Violation Report T-0002 will be completed later.

Within a reasonable time after conducting tobacco stings, the inspector will inform
licensee who sold products to the underage buyer.

At the conclusion of the Tobacco Compliance checks, the youth will be transported
directly home or released to a parent unless some other pre-arranged agreement has been
made with the parent(s) or guardian.

Upon agreement, the underage buyer will be paid in full at the completion of his/her
participation. (Payment may be delivered to participating underage buyer at a later date).




STATE OF WEST VIRGINIA
ALCOHOL BEVERAGE CONTROL ADMINISTRATION
TOBACCQO ENFORCEMENT DIVISION
322-70TH. STREET, S.E.
Charleston, WV 25304-2900

UNDERAGE BUYER AGREEMENT

During my association with the West Virginia Alcohol Beverage Control Administration,
Tobacco Enforcement Division, as an Underage Buyer, I, the undersigned, do hereby agree to be
bound by the following conditions and procedures while so associated.

1. 1 agree that I have no police powers under the State of West Virginia or West Virginia
Alcohol Beverage Control Administration, Tebacco Enforcement Division or any local
governmental subdivision and have no authority to carry a weapon while performing my activity
as a Underage Buyer.

2. I further agree not to divulge to any person, except the West Virginia Alcohol Beverage
Control Administration agent or agents with whom [ am associated, my status as an Underage
Buyer unless required to do so in court and will not represent myself to others as an employee or
representative of the WV ABCA, Tobacco Enforcement Division, and will not appear at any WV
ABCA office without prior consent of the WV ABCA.

3. I further agree not to use the West Virginia Alcohol Beverage Control Administration or
any of its agents, employees or representatives as credit references, unless prior approval is

obtained from the WV ABCA.
4. 1 further agree that my association with the WV ABCA, Tobacco Enforcement Division

does not afford me any special privileges.

5. I further agree that after making a purchase of tobacco products of evidentiary value, I
will return immediately to the vehicle and hand the evidence to the WV ABCA agent or agents
that I am associated with.

6. | further agree to maintain a strict accounting of all funds provided to me by the WV
ABCA as part of my purchasing of tobacco products. 1 understand that misuse of State funds
will be grounds for criminal prosecution against me.

7. 1 further agree that [ will not use the WV ABCA address or telephone numbers for my
own personal or private use.

8. Iunderstand that in my capacity as an Underage Buyer that I may be called upon to
testify before Local, State or Federal Court or Grand Jury. I further agree to make myself
available for any of these proceedings or any other proceedings prescribed by the Prosecutor or
WV ABCA.

9. TFinally, I agree that violations of any of the above enumerated provisions will be
grounds for immediate termination and probable criminal charges.

Signature of Underage Buyer: Date:

Witnessed by: Date:

WVABCA T-0005




WEST VIRGINIA ABCA
CONSENT FORM FOR TOBACCO COMPLIANCE CHECKS

As an underage Compliance Associate, I agree to comply with all the procedures for conducting
the above mentioned tobacco compliance checks as explained to me by WV ABCA staff.

Underage Buyer Name Age Date of Birth
Underage Buyer Signature Date signed
[ ,parent(s) or guardian of the above mentioned

Compliahce Associate, do hereby grant consent for him/her to participate in the above
mentioned WV ABCA tobacco compliance checks. I agree and grant consent to allow my child
to be transported by WV ABCA staff vehicles in order to participate in the tobacco compliance

checks.

parent(s)/guardian Date

Address

Telephone
WV ABCA

322 70TH STREET, SE
CHARLESTON, WV 25304

WVABCA T-0006




EVIDENCE PROCEDURE

After Underage ”h e ade:

- The Inspector takes evidence to the car. There the Inspector and Underage completes a
violation outline with clerk ID.

- Inspector then fills out an evidence label and secures it on the evidence.

- Before placing evidence in evidence bag, fill out the front of bag with the date, time and
name and address of store.

- The Inspector then fills out an evidence form T-0004 and places it in bag - Do Not Sea] _

Bag.

- After all buys have been conducted and evidence placed in evidence bags, lock all
evidence in trunk of car to avoid evidence tampering.

- As soon as the Inspector can, the evidence needs to be transported to the ABC office.

- If Inspector can not hand deliver evidence to office:
- Package all evidence into an envelope that is appropriately color coded
for tobacco division.
- Secure envelope to avoid tampering.

- Mail evidence to ABC office to Attention Betty Hodge.

- Get a receipt for cost of postage and record it on an expense form with
receipt attached for reimbursement.

- The Inspector then fills out a violation report T-0002 stating in detail date, time, place
violation and what took place at time of violation. The violation report number (found
in upper right hand corner of form) must be used on all forms related to each piece of
evidence. On evidence labels, record number where it asks for “article number.” On
evidence bags, record number where it asks for “case number.” On evidence form,

record number in upper right hand corner where it asks for “control number.”

- On thie front of evidence bags, the Inspector must record chain of evidence taken to
transport evidence from store to ABC office including dates and times (in military time)

of every movement.

- Before sealing evidence bag, place a copy of the evidence form T-0004 inside bag.
Give original evidence form and completed violation form to Betty Hodge.

- Once evidence has been transported to ABC office, turn evidence over to Betty Hodge
to be logged in and placed in evidence room. Evi I



