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December 14, 2009

MERGENCY RULE DECISION BY THE SECRETARY OF STATE

Virginia Alcohol Beverage Control Commission

RULE: Amenfdment, 175CSRS5, Licensing of Retail Outlets

DATE FILED AS|
DATE FILED AS|

Following review

State that the abc
required findings i

N EMERGENCY AMENDMENT: December 10, 2009
N EMERGENCY RULE: August 31, 2009

DECISION NO. 30-09

nder W. Va. Code §29A-3-15a, it is the decision of the Secretary of
e emergency rule is approved. A copy of the complete decision with

available from this office. W W

NATALIE E. TENNANT
Secretary of State
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AGENCY:

The Alco

EMERGENCY RULE DECISION
(ERD 30-09)

Alcohol Beverage Control Commission
Amendment, 175CSRS5, Licensing of Retail Outlets

D AS AN EMERGENCY AMENDMENT: December 10, 2009

N EMERGENCY RULE: August 31, 2009

ol Beverage Control Commission (ABCC) has filed the above

amendments to an existing rule as an emergency amendment.

W. Va. Cac

e §29A-3-15a requires the Secretary of State to review all emergency

rules filed after March 8, 1986. This review requires the Secretary of State to

determine
procedurei
authority in

f the agency filing such emergency rule: 1) has complied with the
for adopting an emergency rule; 2) exceeded the scope of its statutory
promulgating the emergency rule; or 3) can show that an emergency

exists jUbt‘l ying the promulgation of an emergency rule.

view, the Secretary of State shall issue a decision as to whether or not
ergency rule should be disapproved [§29A-3-15a].

Following I

suchane

(A) Pre
ado
rul N
e

The ABCC
of State De

-

Itis the dete
procedur:
rule.

(B) Statuto

edural Compliance: W. Va. Code §29A-3-15 permits an agency to
bt, amend or repeal, without hearing, any legislative rule by filing such
along with a statement of the circumstances constituting the

ergency, with the Secretary of State and forthwith with the Legislative
¢-Making Review Committee (LRMRC).

cy has accomplished the above two required filings with the appropriate
documents by the time the emergency rule decision is issued or the
af the forty-two day review period, whichever is sooner, the Secretary of
| fule in favor of procedural compliance.

iled this emergency rule with supporting documents with the Secretary
ember 10, 2009 and with the LRMRC December 10, 2009.

rmination of the Secretary of State that the ABCC has complied with the

| requirements of W. Va. Code §29A-3-15 for adoption of an emergency

y Authority — W. Va. Code §60-3A-6(b)(3) reads:

nding any other provision of this code to the contrary, proposed legislative
article filed in the State Register by September 1, 2009, may be filed as

gy utilized by the board when establishing the minimum bid for each license

» section ten-b of this article.
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Itis the de
statutory

L
(C) Emergs

() Forthe

™~

érmination of the Secretary of State that the ABCC has not exceeded its

thority in promulgating this emergency rule.
incy — W. Va. Code §29A-3-15(f) defines "emergency” as follows:

urposes of this section, an emergency exists when the promulgation of a rule

is necessar
or is necess
Statute orr

for the immediate preservation of the public peace, health, safety or welfare
ry to comply with a time limitation established by this code or by a federal
ulation or to prevent substantial harm to the public interest.

provision:

i!) immediate preservation; 2) time limitation; and 3) substantial harm.

There are Tsentially three classes of emergency broadly presented with the above
y

An agency

need only document to the satisfaction of the Secretary of State that

there exists
one of the

a nexus between the proposal and the circumstances creating at least

above three emergency categories.

The facts ahd circumstances as presented by the ABCC are as follows:

HB 105 pas
CSR 5's 1

Purchase
(4) addin
requireme

year licen
of liquor: (
not |ssuin

Itis the deft

definition D

sed during the 1st 2009 Special Session, rule edits are required for 175

¢w dates and requirements which the prior rule failed to contemplate
bidding lice
Q ption; (2) add Deferred Payment Financing: (3) Revise Bid processes:

snses for a 10 year license period beyond 2000. Edits are: (1) add

restrictions, licensed retailer requirements and other licensure

ts; (5) clarify statutory preferences not in the rule; and (6)Clean up
ue to bill changes or typos. W. Va. Code §60-3A-6(c)(3) provides

| status of the rule. Furthermore the rule warrants emergency status

ith 175 CSR 1 so the State will: (1) provide purchase options and bid the 10
‘ es for the retail liquor sales; (2) ensure the continued supply and sales

prevent harm to the public and licensed retailers that could resuit from
icenses: (4) permit the Commissioner to perform his statutory duties and

lities; and (5) modernize the process for liquor ordering, payment and

us, the granting of emergency status to this rule prevents any public
ould result from the unavailability of licensed retailers to sell liquor in

imia and further prevent the loss of revenue to the State. Emergency
previously granted for this rule and on November 18. 2009, the Retail
icensing Board approved an amendment to the formula which necessitates
yency Amendment to the Emergency Rule.

rmination of the Secretary of State that this proposal qualifies under the
an emergency as defined in §29A-3-15(f). . . "time limitation"
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may be ci

d as precedent. This decision is available from the Secretary of State

This decij n shall be cited as Emergency Rule Decision 30-09 or ERD 30-09 and

and has b

General a

n filed with the Alcohol Beverage Control Commission, the Attorney

p the Legislative Rule Making Review ommitW

I NATALIE E. TENNANT
Secretary of State

Entered




