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Summary Of Propesed Rule

Te explain and clarify the operative procedures for the
purchase of printing, commedities, and services by the Purchasing
Division.
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148 CSR 1

TITLE 148 I3 AG -7 R 0L
LEGISLATIVE RULES o
WEST VIRGINIA DEPARTMENT OF ADMINISTRATION -

.....

PURCHASING DIVISION

SERIES 1
PURCHASING
Section 148-1-1. General.
1.1. Scope.-- These Legislative Rules are an explanation and

clarification of operative procedures for the purchase of printing,
commecdities and sexrvices by the Purchasing Division.

1.2. Authority.-- See West Virginia Ccde 52-3-4.

1.3. Filing Date.--

1.4. Effective Date.--

1.5. Repeal of Former Rules,~--148 CSR 1

These rules repeal and replace the former Legislative Rules,
West Virginia Department of Finance and Administration, Series 1,
Purchasing Division, effective July 1, 1989.

Section 148-1-2, Definitions.

As used in these rules, all terms have the same meaning as
provided in section 1, article 1 of chapter 5A and article 3 of
chapter 5A of the West Virginia Code. :

Sectiocn 148-1-3., Applicability.

These legislative rules shall apply to all spending units of
state government except theose statutorily exempted. Exempted
agencies may elect to follow these regulations.

A1l purthases mnmust be approcved by the Secretary of the
spending unit, or his designee, and the names of such designee
shall be fiiled with the Director. - -

Section 148-1-4. Autherity and Remedies of Director.
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The director shall have the power and duty to:

(a) Ensure purchases and contracts for commodities and
printing are based on competitive bid whenever possible;

(k) Purchase or contract for, in the name of the State, the
commodities and printing required by the spending units of State
government;

(c) Prescribe the manner in which commodities and printing
shall be purchased, delivered, stored and distributed;

(d) Review specifications and descriptions before soliciting
bids to ensure the specifications and descripticons do not favor a
particular brand cor vender;

(e) Accept or reject any and all bids in whole or in part;
(f) Waive minor irregularities in bids or specifications;
(g) Apply and enforce standard specifications;

(h) Transfer to or between spending units or sell surplus,
obsolete or unused commodities;

(i) Direct the central storercoms of supplies for spending
units; - :

(3) Presc¢ribe the amount of depocsit or bend o be submitted
with any bid or contract;

(k} Prescribe contract provisions for ligquidated damages,
remedies and/or other damages provisions in the event of wvendcr
default;

(1} Exempt purchases of commodities, printing and services
from within State government or from West Virginia sheltered
workshops from competitive bidding requirements, when price,
availlability and quality are ccmparable to those in the open
market; :

(m) Employ a person whose responsibilities, in addition to
other duties, shall ke to identify commodities and printing
available for purchase from nonprofit sheltered workshops, evaluate
the needs for such commodities and printing, coordinate the
workshops in their producticn efforts and provide information to
the werksheps about available opportunities within State government
for the purchase of commodities or printing;

(n) Resolve conflicts between State or other institutions
with preference for State purchases in accordance with the West
Virginia Code, or between a spending unit and such an institution,
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basing such decision on gquality, price and the efficient and
econcmical operation of State government;

(c) Prescribe the manner of inspecting all deliveries of --
commodities, and make chemical and physical tests of samples
submitted with bids and samples of deliveries to determine
compliance with specifications;

{p) <Collect an annual fee in the amcunt of $45.00 toc be paid
by all vendors registering or already registered. The Director may
wailve the annual fee at any time when, in the discretion of the
Directeor, waiver of the fee would be in the best Interest of the
State of West Virginia;

(g} Director's Remedies—--Implement the following remedies
when appropriate circumstances arise:

(1) In the event that a vendor fails to honer any
contractual term or conditicn, reserve the right to cancel the
contract and re-award the purchase order to the next lowest bidder.
The wvendor failing to henor centractual cbligations may be held
responsible for all differences in cost.

(2) Declare a vendor ncn-responsible or non-responsive
and refuse to award a purchase order. All such instances shall be
substantiated in writing. Such documentation shall be considered
a public deccument and shall be available for inspecticn at all
reascnable times. . _

(3) Suspend, for a pericd nct tc exceed ocne (1) vear,
the right of a wvendor tc bid on state purchases when there is
reason to¢ believe that such vendor has vioclated any of the
provisions of the terms and conditions of a contract, these
regulations and/ocr State law. A suspended vendor may appeal the
decision of the Director to the Secretary of Administration as
provided in Secticn 5.3(J) <¢f these regulations.

The following shall bke considered adequate cgrounds for
suspension:

(1} A vendor has exhibited a pattern of poor performance in
fulfilling his contractual obligations to the state. Pocr
perfcormance may include, but net limited to, a vendor providing or
furnishing commecdities, materials, or services late, or at a
guantity or guality lewvel below that which is specified in the
ceontract, or repeated instances of poor performance;

(ii) The wvendor has breached any c<ontract entered into
pursuant to the provisions cf Article 3, Chapter S52 of the West
Virginia Code or these rules; or :

(iii) The vendor has been convicted of any federal, state or
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local law punishable as a felony, directly related to the
performance of a contract entered into pursuant teo Article 3,
Chapter 5A of the West Virginia Code or these rules.

Section 148-1-5. Registration, Bidding and Award.
5.1. Registration of Vendocrs.

{(a) All wvendors shall be registered with the Purchasing
Division.

(b) Vendors shall register by £iling the form provided by the
Purchasing Division which shall be completed according to its
instructions.

(¢) Any company or subsidiary of the company or corporation
listed on any naticnally recognized stock exchange may be
considered an eligible vendor properly registered to do business
with the State of West Virginia.

(d) Aan annual fee of $45.00 will be assessed all vendors who
have received orders for geceds and/or services exceeding $1,000.
2 vendor with multiple locations shall be reguired to pay only cne
fee when operating under one Federal Empleyer Identification Number
(FEIN) .

(e) The Directecr may waive the registration requirements in
the case of any vendor that is a sole socurcs provider.

(£) Bids will not be acceprted from any vendor not properly
registered with the Purchasing Division prior to issuance of a
purchase crder. - o

5.2. Bidding.

(a) All bids shall be F.0.B. destinaticn unless otherwise
clearly indicated by the vendor in the bid.

(b} Bids shall be submitted prior to the date and time of the
bid opening on the Reguest for Quotatiecn forms provided to the
bidder. Substituticns may be made for the Reguest for Quotaticn
form only 1f the substituted terms, conditions and/or provisions
are approved by the Director.

(c¢) Bidders are required to submit their bid and/or proposal
to the Purchasing Division and to submit an exact copy to the State
Auditor pricr to the specified date and time of the bid opening.
Bids received after the reguired time and date will be rejected.

The bid received by the Purchasing Division shall be signed by
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an authorized representative of the bidder. A corporate signature
without an individual name shall not ke construed as an acceptable

signature. , -

(é) Bids by facsimile machine may be accepted, at the
discretion of the Director. Bids by facsimile transmission must be
received by the Purchasing Division and the State Auditor priocr to
the bid opening date and time (transmission completed). 2 vendor
choosing to submit a bid or a written change to a bid accepts full
responsibility. The State accepts no respeonsibility for the
unsuccessful and/or incomplete transmission of bids by facsimile
machine. An original of the bid sent by facsimile transmission and
a copy must be received within two (2) working days of the bid
opening date by the Purchasing Division and the State Auditor,

respectively.

(e) Copies of bids may be open for public inspection in the
office of the State Auditor immediately after bid copening. The
files of the Purchasing Division and State Auditor shall be open
for public inspection after the award has been made.

(f) A written change of a sealed bid is permitted before the
bid opening. Written changes must be submitted to the Purchasing
Division and State Auditor prior to the date and time of the bid
cpening. Changes by facsimile machine shall be made ln.the mannexr
provided in Section 5.2(4d).

(g) The Director may reject an erroneous bid after the bid
opening 1f all of the following conditicns exist: (1) An error was
made; (2) The error materially affected the bid; (3) Rejection cof
the bid would neot cause a hardship on the state agency involved
other than losing an opportunity te receive ccommodities and/or
printing at a reduced cost; and (4) Enforcement ¢f the part cf the
bid in error would be unconscionable. In order to reject a bid,
the public file must contain documented evidence that all of the
above conditions exist.

(h} Price adjustment shall ke allowed on any purchase crder
if specific provisions for price adjustment have been incorporated
in the Reguest for Quotaticn and the purchase order. All such
requests for price adiustment shall be made in accordance with the
specific terms and conditicns of the individual purchase order. In
the event no provision for price adjustment has been mnade,
discretion to grant a price adjustment shall rest with the
Director. : - -

5.3. Vendor's Rights and Duties. -
(a) Each vendor shall ke sclely responsible for the delivery
of a kbid to the Purchasing Division and an exact or duplicate copy

to the office of the State Auditor. Any deviation between the bids
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received by the State Auditor and the Purcha51ng Divisicn relating
to guantity, gquality, specifications, price, date of delivery or
performance shall cause the kid teo be rejected. Both bids must be
received at the respectlve offices prior to the specified date and
time of the bid opening.

(b} The official time clock of the Purchasing Division, for
the purpcse of receipt of bids, will be displayed in the offices of
the Purchasing Division.

(c) Vendors failing to return quotation forms may be removed
frem the bidding list. ,

(d) 1If there is a conflict between the extension price and
the unit price, the unit price shall prevail.

(e) A definite shipping date, after receipt ¢f order, shoculd
be indicated by the vendor on all bids. If not indicated on the
vendor's response, delivery may be required within ten (10) days
after receipt or order. : :

(f) Any changes made by the vendor in the specifications must
be c¢learly stated. If changes are not stated, it will be assumed
that items offered meet the specifications.

{(9) Vendors are responsible for the accuracy of the
information on the bid envelcpes. '

(h) Vendors may write, visit, or telephone the Purchasing
Division to oktain official bid forms.

(i) All sales to the State of West Virginia are exempt from
Consumer's Sales Tax or Excise Tax by blanket state exemption and
blanket federal exemption.

(jJ) If a vender has been suspended and requests a hearing,
one will be scheduled with the Director. The wvendor shall be
notified, in writing, of the date, time and place of the hearing.
The hearlng shall be documented and an cofficial record shall be
prepared. The decision ¢f the hearing will be stated in writing.
Vendors may appeal the decision ¢f the Director tc the Secretary of
Administration. Such appeal nmust be made within five (5) working
days of issuance of the decision of the Directecr. The Secretary,
or his designee, shall schedule a hearing and notify the vendor, in
writing, of the date, time and place of the hearing. The hearing
shall be documented and an cfficial record prepared. The decision
of the Secretary shall be stated in writing.

5.4. "Awards.
(a) Award will be made to the lowest responsible bidder.
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Consideration will be given to such factors as guality (meeting
specifications), price, time of delivery, cost of delivery, and
other ~terms and conditions deemed prudent. Unit prices shall
prevail in all cases. In some cases multiple and/or split awards
may ke made when deemed in the best interest of the State by the
Director. Occasionally, purchase orders may be issued which impese
no obligaticn on the State to take delivery of a product and/cr
service and as such, these purchase orders shall ke issued as
blanket purchase orders or price agreements.

(k) The Director may accept or reject, in whole or in part,
any bid when the Director feels it to be in the best interest of
the State. If any bid is rejected, a written explanation must be
placed in the purchase order file.

{({¢) When tie bids are received, the award will be made by
allowing the tied vendors to make a "last and final offer”, by flip
of a coin, draw of the cards or any other impartial method deemed

prudent by the Director.

(&) Vendor Preference--All commedities and printing made upen
competitive bids, with the exception of construction, shall be
subject to a resident vendor reciprocity preference egual to the
amount of preference/reciprocity applied or granted by another
State. The amcunt of the preference shall be equal to the amount
of the preference applled by the other state. A resident vendor is

one who: _

(i) Is authorized to transact business within the State by
appropriate authcrities;

(ii) Maintains an office in the State;

(1iiyHas actually paid, and not just applied tc pay, perscnal
property taxes on equipment used in the regular course cf supplying
services of the general type offered;

(iv) Has actually paid, and not just applied to pay, business
taxes; and :

(v} When se2lling tangible personal prcperty, has available
for delivery a stock of materials of the type being cffered and of
a reasonable gquantity.

If. any of these reguirements or provisicns jeopardize the
receipt of federal funds, then such reguirements or provisions
shall »e null and voilid and cf no force and effect.

For <construction services, the rules and regulations
prcmulgated by the Secretary of the Department of Tax and Revenusa
shall be follcwed.




(e) Reguirements for bonds and deposits--The Director shall
determine the appllcablllty and amount of bonds and/or deposit at
any time, 1if, in his judgement, such securlty is necessary to
safeguard the State from undue risk. The Director may regquire the
vender o submit a certified check, certificate of deposit,
performance bond, or any other securlty acceptable to the Director,
payvable to the State of West Virginia. Personal checks and/cr
cempany checks are not acceptable. Provision for such requirements
will usually be incorporated into the Request for Quotation and
purchase order. -

When any contract has been satisfactorily ccmpleted on which
a surety bond or other deposit has been,prev1ously submitted, the
spending agency shall certify the cempletlon in wrltlng to the
Purchasing Divisicon. The Purchasing Division, upen receipt of the
notification, may then return the check or dep051t te the vendor.

Section 148-1-6. Purchasing Metheds.
6.1. General.

(a) Specificaticns shall be written *o maximize and encourage
cempetition. In certain cases, a "brand name or equal may be used
as a specificatioen.

(b) Ceontracts reguiring more than six (6) months to fulfill
must be filed with the State Auditor.

6.2. Purchases of $10,000 or Less.

Spending units may make purchases in the amount of $10,000 or
less ¢f certain commodities, printing and services under guldellnes
established by the Dlrector Records of such purchases must be
maintained on file with the spending unit and made available for
public inspection during the normal office hours of the spending
unit,

6.3. Purchases In Excess of $10,000.

{a) Purchases of commodities and printing estimated to be in
excess of $10,000 shall be made by the Purchasing Division in the
form of sealed bids.

(b) Reguests for offers/bids estimated to cost in excess of
$lO 000 should be advertised at least two times, whenever pcssible,
using advertising media such as the Purcha51ng Bullet;n,
newspapers, trade jcurnals, Purchasing bulletin board/journals in
the Purchasing offices, or any other media the Director deens
advisable. The requirement to advertise may be waived by the
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Director when deemed to be in the best interest of the State.

6.4. Open End Contracts.

The State may secure open end centracts to obtain commodities
and/or printing to supply the repetitive needs of the state
agencies in the form of statewide contracts, blanket orders or
price agreements. The Director may scliclt requirements for
similar commodities, printing and services to determine the best
methods for acguisition. The Director may grant exceptions to
spending units from utilizing existing statewide contracts, blanket
orders, price agreements, etc., on a case-by-case basis if
determined to be in the best interest of the State.

6.5. Non-Competitive Procurement.

The Director of Purchasing may approve the purchase cof
commodities and/er printing directly from a vendor without
competitive bidding, if any of the following conditions exist: (a)
The item cannct be obtained through crdinary purchasing procedures;
(b) The item is of a unigue nature and not available from any other
source; or (¢) The item is available from a state spending unit or
other institution with preference under the West Virginia cCode,
provided the price, availability and gquality are comparable to
those in the open market. -

6.6, Emergency Procurement,

Emergency purchases exceeding $10,000 must receive the prior
approval of the Director or his designee. An "Emergency Situation®
requiring a purchase of commedities, printing or services, must be
the result of unforeseen events or circumstances, including delays
by contractors, delays in transportation, or an unanticipated
velume of work. Emergency purchases shall not ke used for hardship
resulting from neglect, pcor planning or lack of organization by
the spending agency. Competitive bkids must be obtained if
possible.

6.7. Used Egquipment.

Used equipment may be purchased directly witheout competitive
bids upon prior approval of the Director.

6.8. Adreements.

The Director may negotiate for technical, preofessional or
other services not routinely available within State government by
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a procurement method known as an agreement. This may be delegated
to the agency at the discretion of the Director. Approval of the
agreement by the Director must ke obtained before issuance.

6.9. Request for Propcsals and Expressions of Interest.

The Director may approve use of Requests for Proposals (RFP),
Expressions c¢f Interest (EOI) and other similar types cf requests
toc allow for procurement of certain commodities, services and/or
printing. An RFP and/or ECI shall be awarded on the basis of the
criteria specified in the instructions to the bidders, including

price.

6.10. Deliveries.

Spending units are. responsible for inspectien of goods,
ensuring purchases meet contractual requlrements, and maintaining
records of receipt for goods and services. Routine wvisits to
spendlng units will be made by perscnnel of the Purchasing Division
to review and report on purchaszng practices and procedures and to
verlfy commodities and services delivered conform to contractual

reguirements.

Section 148-1-7. Protests, Reconsideration and Appeals.

7.1. Protests.

(a) Protests based on viclatien of State law cor regulatlon
must be filed within five (5) working days after the bid opening.
Protests based on specifications or improprieties in any type of
solicitation which are apparent prior to bid opening or closing
date for receipt of bids or proposals must be filed not later than
five (5) days prior to bid opening or clesing date. Any other
protest must be filed no later than five (5) days following award
of the contract.

(b} The protest must be filed in writing with the Director
and contain the name and address of the protester, reguisiticn
number of the bid cor purchase order number, statement of the
grounds for protest and supporting documentation, and the relief
sought.

(c) The Director will review the protest and issue a decision
in writing. In the event a conference on the merits of the protest
is requested by the protestor, the Director will set a time and
place for the conference. Following the conference, the Director
will issue a decision in writing to the protestor.
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7.2. Reconsideration and Appeals.

(a) Reconsideration of a decision on a protest or an appeal
of a susperision by the Director may be reguested by an aggrieved
party to¢ the Secretary of Administratien. Ssuch regquest for
reconsideration or appeal shall be in writing and contain the name
and address of the aggrieved party, requisition number of the bid
or purchase c¢rder number, statement of +the grounds for
reconsideration or appeal and supportlng documentation, and the
relief socught.

{b) The Secretary, cr his designee, will review the request
for reconsideration or appeal and issue a decision in writing. In
the event a conference on the merits is requested by the aggrieved
party, the Secretary, or his designee, will set a time and place
for the conference. Following the conference, the Secretary, or
his designee, will issue a decision in writing to the aggrieved

party.

7.3. General.

The State may refuse to decide any protest, reconsideration or
appeal where the matter involved 1is the subject of litigation
before a court of competent jurisdicticn, or has been decided ont
he merits by such court. The foregoing shall not apply where the
court regquests, expects or otherwlise expresses interest in the
decision of the State.

Section 148-1-8. Late Payments.
8.1l. Before July 1, 1891,

Payments on completed public contracts entered into after July
1, 1990 and before July 1, 1991, in accordance with Article 3,
Chapter 5A of the West Virginia Code, except public construction
contracts relating to roads or bridges let by the Commissioner of
the Division of Highways, shall bear interest at the current rate
determined by the State Tax Commissioner beginning on the ninety-
first, unless .the contracting agency reascnably determines that
delay in completing the contract or acceptlng payment is the fault
of the contractor.

8.2. On or After July 1, 1951.

(a) On or after July 1, 15921, if a properly registered and
qualified vender Who supplies services or commodities to any State
agency, except the Division of Highways, the Public Employees
Insurance Agency and the Department of Health and Human Services,
does not receive payment within sixty (60) days following receipt

11l




by that agency c¢f a legitimate uncontested invecice, the vendor
shall receive interest from the sixty-first day until the date the
state check is mailed to the vendor at the current rate determined
by the State Tax Comnmissicner.

(b} on or after July 1, 1892, if a properly registered and
qualified wvendor who suppliles services or ccommodities to the
Division of Highways, the Pubklic Employees Insurance Agency or the
Department of Health and Human Resources dees not receive payment
within sixty (60) days following receipt by such agency cf a
legitimate uncontested inveoice, the vendor shall receive interest
from the sixtieth day until the date the state check is mailed to
the vendor at the current rate determined by the Sstate Tax
Commissioner. : - -

(c) An invoice shall be deemed to be received at the earlier
of the date marked as received by the agency or three (3} days
after the date of the postmark made by the United States postal
service as evidenced on the envelope in which the invoice was

mailed.

The initial receiving agency shall indicate the date of
recaipt on the inveoice, attaching the enveleope in which the invoice
was mailed or cther explanatory documentaticn evidencing the date
of receipt and tolling of the time limits for payment.

(d) An invoice shall be deemed legitimate and uncontested if
the commecdities or services covered by the inveice have been
deliversed and accepted or fully performed and accepted, 1f the
appropriate autherization for delivery of the commodities or
services has been received by the vendor, and if the invoice is
correct in all respects, as determined by the agency reviewing the
invoice. If an invoice is contested for any reason at any level of
processing, only when such reason has been resolved deces the time

for accruing interest begin.

If an inveice is received pricr to acceptance of the
commodlities or services, then the invoice becomes legitimate and
uncontested and deemed received upon acceptance of the commodities
or services.

{e) The State agency purchasing the commcdities or services
receiving the legitimate uncontested invecice shall process the
inveoice for payment within ten (10) days from receipt, except that
the Department. of Health and Human Resources, the Division of
Highways and the Public Employees Insurance Agency shall have
fifteen (15) days from receipt to process the invoice for payment.
Although all inveices should be processed in a prompt manner,
invoices subject tc a cash discount shculd ke processed in such a
manner as to avail the spending unit of the discount, if possible.

(f) Any other State agency charged by law with processing
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requisitions for payment of legitimate uncontested invoices shall
either process the claim or reject it for good cause within ten
(10) days after such State agency receives the claim. If such
State agency falils to process or reject the claim for good cause
within ten (10) days, then it shall be liable for payment of that
portion of interest attributable to its actions.

Section 148-1-9. <Violations.

(a) Any perscn who authorizes or approves a purchase
vicolating the West Virginia Code, these regulations or any policy
or procedure adopted by Purchasing shall be persconally liable for
the cost of such purchase. Purchases vieclating the West Virginia
Code and/or these regulations shall be veoid and of no effect.

(b) Any vendor vieclating the West Virginia Code, these
regulations, or any policy or procedure adopted by Purchasing may
be suspended from the right to bid .on State purchases for a pericd
of up te one year. Appeal cf the suspensicn may be made to the
Secretary of Administration.

(¢) Any person receiving anything of wvalue from a Xnown
interested party in the awarding of a purchase order shall bke
subject to the provisions cof Sections 52-3-28, 5A-3-29, B5A-3-30 and
5A-3=31, unless otherwise detg;mined by the Ethics Commission.
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