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DATE EMERGENCY RULE WAS ORIGINALLY FILED: August 31, 2009
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SECOND EMERGENCY AMENDMENT TO AN EXISTING RULE: YES NO X

DATE OF FIRST EMERGENCY AMENDMENT: December 10, 2009
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TITLE OF RULE: Licensing of Retail Eiquor-Stores Outlets

THE ATTACHED IS AN EMERGENCY AMENDMENT TO AN EXISTING EMERGENCY RULE. THIS
EMERGENCY AMENDMENT BECOMES EFFECTIVE AFTER APPROVALBY SECRETARY OF STATE
OR 42ND DAY AFTER FILING, WHICHEVER OCCURS FIRST.

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY AMENDMENT ARE
AS FOLLOWS:

HB 105 passed during the 1% 2009 Special Session, rule edits are required for 175 CSR 5's new dates and requirements
which the prior rule failed to contemplate bidding licenses for a 10 vear license period beyond 2000. Edits are: (1) add
Purchase Option: (2) add Deferred Payment Financing; (3) Revise Bid processes: (4) adding restrictions, licensed retailer
requirements and other licensure requirements; (5) clarify statutory preferences not in the rule: and (6)Clean up language
due to bill changes or typos. W.Va. Code §60-3A-6(c)(3) provides emergency status of the rule. Furthermore the rule
warrants emergency status along with 175 CSR 1 so the State will: (1) provide purchase options and bid the 10 year
licenses for the retail liquor_sales: (2) ensure the continued supply and sales of liquor; (3) prevent harm to the public
and licensed retailers that could result from not issuing licenses: (4) permit the Commissioner to perform his statutory
duties and responsibilities; and (5) modernize the process for liquor ordering, payment and delivery. Thus, the granting
of emergency status to this rule prevents any public harm that could result from the unavailability of licensed retailers
to sell liquor in West Virginia and further prevent the loss of revenue to the State. Emergency status was previously
granted for this rule and on November 18. 2009, the Retail Liquor Licensing Board approved an _arhendment to the
formula which necessitates this Emergency Amendment to the Emergency Rule,
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EMERGENCY RULE QUESTIONNAIRE

DATE: December 10, 2009

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM:(4gency Name, Address & Phone No.) West Virginia Alcohol Beverage Control Commission
322 70% Street East, S.E., Charleston, WV 25304

Telephone: 304-558-2481

EMERGENCY RULE TITLE: Licensing of Retail Eiquor-Stores Outlets

1. Date of filing December 10, 2009

2. Statutory authority for promulgating emergency rule:
W.Va. Code §§60-1-1 et seq., 60-3A-1 et seq., 60-7-1 et seq., HB 105 passed during the
1* Special Session of 2009, HB 2719 passed during the 2009 Regular Session and SB
712 passed during 2007 Regular Session

3. Date of filing of proposed legislative rule: December 10, 2009

4, Does the emergency rule adopt new language or does it amend or appeal a current legislative rule?
New language from HB 105, HB 2719 and SB 712 and some amendments to the rule

5. Has the same or similar emergency rule previously been filed and expired?

Yes, this is an amendment to existing Emergency Rule.

6. State, with particularity, those facts and circumstances which make the emergency rule necessary
for the immediate preservation of public peace, health, safety or welfare.
W.Va. Code §60-3a-6(c)(3) provides for the emergency status of this rule. However,

the public welfare would be adversely affected by the state not being able to provide

purchase options, deferred payment financing and bid licenses to licensed retailers for

the sale of liquor. The licensed retailers would not be able to order, receive, delivery,

pick-up, or pay for liquor . Thus, public who has an expectation of being able to

purchase liquor during regular business hours would have this expectation disrupted and

suffer harm because such sales could not occur until such time as the rule changes were

in effect. Also, the Commissioner would not be able to meet his statutory duties and
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State and licensed retailers would suffer as well.

Ifthe emergency rule was promulgated in order to comply with a time limit established by the Code
or federal statute or regulation, cite the Code provision, federal statute or regulation and time limit
established therein.

The 2010 rebid process needs to begin in late Dec. 2009/Jan. 2010 so that approximately 180

retail liquor licenses can be awarded, reviewed, inspected, paid for and approved on or before

July 1, 2010 due to the expirations of the prior 10 year licenses on June 30, 2010. Legislative

rules through the normal process would not be effective until it is too late. See HB 105 and
W.Va. Code §60-3A-1 et seq.

State, with particularity, those facts and circumstances which make the emergency rule necessary
to prevent substantial harm to the public interest.
The emergency rule is needed so that the retail liquor licenses can be given the

choice of the purchase option, deferred payment financing, and the bidding

licenses in a timely manner. Without the rule changes in 175 CSR 5 and 175 CSR

1 the licensed retailers will not be able to bid, order, pay, receive delivery, pick

up and receive pricing and thus negatively impact retail liquor sales and the

State’s revenues.




APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

Rule Title: 175 CSR 5 - Licensing of Retail Fiquor-Stores Outlets
Type of Rule: X Legislative Interpretive Procedural
Agency: West Virginia Alcohol Beverage Control Commission
Address: 322 70 Street, S.E., Charleston, WV 25304
1. Effect of Proposed rule:
ANNUAL FISCAL YEAR
INCREASE DECREASE CURRENT NEXT THEREAFTER
ESTIMATED TOTAL
COST
PERSONAL SERVICES
CURRENT EXPENSE
REPAIRS &
ALTERATIONS
EQUIPMENT
OTHER

2. Explanation of Above Estimates:

There will be no added financial cost increase or decrease to the public or government.

3. Objectives of These Rules:

With HB 105's passage on June 2, 2009, during the 1% Special Session of 2009, HB 2719’s passage during the
2009 Regular Session of the 79" Legislature, the passage of SB 712 in 2007 Regular Session of the 78"
Legislature and based on existing code language not in the rule, the Commissioner is amending 175 CSR 5, to
add the definitions of active retail license, active retail licensee, alcohol-related products, displayed inventory,
freestanding liquor retail outlet, inventory, mixed retail liquor outlet, purchase option, deferred payment
financing option, nonintoxicating craft beer, beer, tobacco-related products, TTB, and WV product; amend the
definitions of alcoholic liquor, Class A retail license, Class B retail license liquor, board, current licensee,
distilled spirits, wine, nonintoxicating beer; set new requirements for Class A license, Class B licenses, and
purchase option and deferred payment financing option, make all application and forms to be provided by the
Commissioner; correct dates in the rule; clarify the procedures and preferences for license bidding procedure
retail liquor stores; and other general clean up and clarification.




Rule Title: 175 CSR 5 - Licensing of Retail Eiquor-Stores Outlets

4. Explanation of Overall Economic Impact of Proposed Rule:

A. Economic Impact on State Government:

B. Economic Impact on Political Subdivisions; Specific Industries; Specific Groups of Citizens:

C. Economic Impact on Citizens/Public at Large.

Date: /Z‘/Q&Z
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Title 175, Series 5
Legislative Rule
Alcohol Beverage Control Commission

LICENSING OF RETAIL HIQUORSTORES OUTLETS
STATEMENT OF CIRCUMSTANCES

With HB 105's passage on June 2, 2009, during the 1* Special Session of 2009, HB 2719’s
passage during the 2009 Regular Session of the 79 Legislature, the passage of SB 712 in 2007
Regular Session of the 78" Legislature and based on existing code language not in the rule, the
Commissioner is amending 175 CSR 5, to add the definitions of active retail license, active retail
licensee, alcohol-related products, displayed inventory, freestanding liquor retail outlet,
inventory, mixed retail liquor outlet, purchase option, deferred payment financing option,
nonintoxicating craft beer, beer, tobacco-related products, TTB, and WV product; amend the
definitions of alcoholic liquor, Class A retail license, Class B retail license, board, current
licensee, distilled spirits, wine, nonintoxicating beer; set new requirements for Class A license,
Class B licenses, and purchase option and deferred payment financing option, make all
application and forms to be provided by the Commissioner; correct dates in the rule; clarify the
procedures and preferences for license bidding procedure retail liquor stores; and other general
clean up and clarification.

Emergency status was previously granted for this rule and on November 18, 2009, the Retail
Liquor Licensing Board approved an amendment to the formula which necessitates this
Emergency Amendment to the Emergency Rule.




Title 175, Series 5
Legislative Rule
Alcohol Beverage Control Commission
LICENSING OF RETAIL HOQUOR-STORES OUTLETS
SUMMARY OF PROPOSED CHANGES

This legislative rule explains licensing of retail liquor stores.

In paragraph 1.1., clarifying dates for bids after 2000 and scope of rule.

In paragraph 1.3., and paragraph 1.4., correction for filing and effective date.

In paragraphs 2.3. and 2.16., amend the definition of “Alcoholic liquor” or “liquor” to clarify
alcoholic beverages.

In paragraph 2.6., add the definition of “Beer” and renumber paragraphs thereafter.

In paragraph 2.7., amend the definition of “Board” for clarity.

In paragraph 2.8., amend the definition of “Current Licensee” to clarify for future rebids.
In paragraph 2.12., amend the definition of “Distilled Spirits™.

In paragraph 2.19., amend definition of “Nonintoxicating beer”.

In paragraph 2.20., add the definition of “Nonintoxicating craft beer”, and renumber paragraphs
thereafter.

In paragraph 2.29., add the definition of “TTB”, and renumber paragraphs thereafter.

In paragraph 2.30., add the definition of “West Virginia product” and renumber paragraphs.
In paragraph 2.31., amend definition of “Wine”.

In paragraph 3.3.1., clarifying dates for bids after 2000.

In paragraph 3.3.4.b.2., striking the d_ash in 1* word, interview.

In paragraph 3.3.4.b.4., editing and adding TTB.

In section 5.1., edits for dates after 2000 and to clarify Commissioner’s duties per the Code.
In paragraph 5.1.5., edits for clarity per W.Va. Code §60-3A-10b.

In paragraph 5.2.1.a., provide for Appendix forms to be provided by the Commissioner and
Commissioner’s inspection and investigation powers.

In paragraph 5.2.2.a., provide for Appendix forms to be provided by the Commissioner.

In paragraph 5.2.3.a.,edits for rebid process ciarity.




In paragraph 5.2.5.b. and its subsections, adding minimum standards for amount and variety of
alcoholic liquors each retail outlet must offer for sale based on community/market zone needs
and best management practices.

In paragraph 5.2.7, clarify penalties per the code.

In section 6,edits for dates after 2000.

In sections 7 and 8, edits adding TTB, the Commissioner will provide forms no longer in
Appendix, and some clean up edits.

In section 9, edits to clarify bid process and Commissioner’s duties.

In paragraphs 10.1., 10.4.4., and 10.8., edits for clarity and the Commissioner will provide forms
no longer in Appendix.

In section 11, adding new section per W.Va. Code §60-3A-10b and clarifying the current
licensee’s preference and right to match the highest bidder’s bid price, and further renumbering
of all sections and paragraphs thereafter.

In paragraph 13.2., edits for the Commissioner to provide forms no longer in Appendix.

In paragraph 15.1., edits for clarity.

In paragraphs 18.1.1., 18.1.2., 19.1, and 21.1., edits to match current code and present day
operations.

In paragraphs 23.1.,23.2.,23.3., 24.2.,24.2.2., and 24.3., edits for clarity and the Commissioner
will provide charts or forms no longer in Appendix.

Inparagraph 28.1., edits to clarify Commissioner’s powers to suspend licensee for failure to meet
licensure requirements or in the interest of public safety.

In paragraph 29.1., edits for clarity.

In paragraphs 29.4.1 and 29.5., edits to clarify dates for after 2000 and edits for clarity.

Deleting all Appendices.
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TITLE 175

&L

LEGISLATIVE RULE

ALCOHOL BEVERAGE CONTROL COMMISSION /"

SERIES 5

LICENSING OF RETAIL-HIQUGOR-STORES OUTLETS

§175-5-1. General.

1.1. Scope. ---This legislative rule explains
and clarifies certain powers and duties of the West
Virginia Alcohol Beverage Control Commissioner
as set forth in W. Va. Code §60-3A-1 et seq.,
which relate to the sale of new-10-year franchises
to operate retail-iquorstores outlets to take effect
on July 1, 2000, and on July 1* for every ten year
license period thereafter. Specific emphasis is
given to the Commissioner’s duties relative to the
development of recommendations to be made to
the West Virginia Retail Liquor Licensing Board
relating to the establishment of minimum bids for
the new licenses; the number and types of Class A
retail licenses and Class B retail licenses to be
authorized in each market zone; the development
of purchase option licensing process, license
bidding procedures_and a deferred payment
financing option; the award of residential
preferences and the award of an additional
preference for current licensees_and the right to
match; and the methodology for sefeeting—the
purchase options and selecting successful bidders.
This legislative rule repeats-and-reptaces-amends
175 C.S.R. 5. and establishes the general licensure
rules for the West Virginia Alcohol Beverage
Control Commissioner.

1.2. Authority. -~ W. Va. Code §60-3A-61 et
seq.

1.3. Filing Date. -- May-7,2067.
1.4. Effective Date. - May-72607.

1.5. Type of rule. -- This rule is a legislative
rule within the meaning of W. Va. Code §29A-1-
2(d).

1.6. Citation. -- This rule may be cited as
175 CSR 5.

1.7. Short Title. -- This rule shall be known
and may be cited as the “State—Retail Liquor
License Rule.”

§175-5-2. Definitions.

As used in this rule and unless the context
clearly requires a different meaning, the following
terms shall have the meaning ascribed herein, and
shall apply in the singular and the plural.

2.1. “Active retail license” means a current
license for a retail outlet that has been open and in
continuous operation for a period of not less than
12 months prior to July 1, 2010, or July 1* for
every ten vear license period thereafter.

2.2. “Active retail licensee” means a person
who holds an active retail license as of June 2.
2009, that person’s successor or any person who
holds and operates an active retail license when it
expires at the end of a ten-year period.

2.3. “Alcohol” means ethyl alcohol, whatever
its origin, and shall include synthetic ethyl alcohol
but not denatured alcohol.

2.24. “Alcohol Beverage Control
Commission,” or “ABCC”, or “Commissioner”
means the West Virginia Alcohol Beverage
Control Commissioner or his or her designee.

2.35. “Alcoholic liquor” or “liquor” means
alcohol, beer, fortified wine and distilled spirits,
and any liquid or solid capable of being used as an
alcoholic beverage, but shall not include wine with
an alcohol content of fourteen percent (14%) or
less by volume, nonintoxicating beer or
nonintoxicating beverages.

2.6. “Alcohol-related products” means any
non-alcoholic beer or beverages: non-alcoholic
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mixers; decanters; glass or plastic cups; openers,
corks, or stoppers; gift bags: books, magazines or
novelties: traditional West Virginia lottery
products, such as: instant games, Keno, Powerball,
Hot Lotto, daily games and Cash 25. but not
limited video lottery: or such other alcohol related
items as determined by the Commissioner, on a
case by case basis, after receipt of a written
request from an active retail licensee which must
be sent to the Commissioner’s office via certified
mail.

2.47. “Applicant” means any person who
elects to pay a purchase option for a Class A
license, who bids for a retail license; or who seeks
the Commissioner’s approval to purchase or
otherwise acquire a retail license from a retail
licensee, in accordance with the provisions of the
Retail Liquor Licensing Act and this rule.

2.58. “Application” means the form

prescribed by the Commissioner which must be

filed with the Commissioner by any person
bidding for a retail license.

2.69. “Beer means any beverage obtained by
the fermentation of barley, malt, hops or any other
similar product or substitute and containing more
alcohol than that of nonintoxicating beer,
including nonintoxicating craft beer, and shall be
included in the definition of “liquor” and
“alcoholic liquor”, as used in chapter eleven,
article sixteen and in chapter sixty of the code and
shall not be construed to include or embrace

nonintoxicating beer or nonintoxicating craft beer.

2.10. _“Board” means the retail liquor
licensing Bboard created by W. Va. Code §60-3A-
5.

2.%#11. “Class A retail license” means a retail
license permitting the retail sale of liquor at more
tharrone a freestanding liquor retail outlet.

2.812. “Class B retail license” means a retail
license permitting the sale of liquor at only-onea
mixed retail liquor outlet.

2.913. “Current licensee” means a person
who holds and operates a retail license on Mareh

13;1999;-June 2, 2009, on June 2 of the vear prior
to then end of every ten year license period
thereafter or that person’s successor or any person
who holds and operates a retail license when it
expires at the end of a ten-year (10) period.

2.164. “Designated areas™ mean one or more
geographic areas within a market zone designated
by the Board.

2.15. “Displayed inventory” means the
current inventory of West Virginia product in the
quantity as required for a Class A retail license or
a Class B retail license that is available for sale in
the set square footage of retail floor space of a
retail outlet as established for a freestanding liquor
retail outlet or a mixed retail liquor outlet and in
sufficient quantities to service consumer demand
at the retail outlet.

2.1146. “Distilled spirits” means ethyl alcohol,
ethanol or spirits, or wine, including all dilutions
and mixtures thereof, from whatever source or by
whatever process produced, for beverage use, and
shall include, but not be limited to, natural spirits,
whiskey, brandy, rum, gin, vodka, cordials and
liqueurs. Any alcoholic beverage or other food
product containing more than twenty-four percent
(24%) of alcohol by volume shall be deemed to be
distilled spirits.

2.17. “Deferred payment financing option”
means the deferred payment financing available to
active retail licensees who elect the purchase
option and operate or seek to operate a
freestanding liquor retail outlet and requires a
down payment and either monthly or guarterly
installment payments, plus interest, to pay the
balance due in the first five (5) years or sixty (60)
months of the ten-year license period.

2.128.  “Executive officer” means the
president or other principal officer, partner or
member of an applicant or retail licensee, any vice
president or other principal officer, partner or
member of an applicant or retail licensee in charge
of a principal business unit or division, or any
other officer, partner or member of an applicant or
retail licensee who performs a policy making
function.
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2.19. “Freestanding liquor retail outlet”
means a retail outlet that sells only liquor, beer,

nonintoxicating beer and other alcohol-related
products, including tobacco-related products.

2.3320. “Fortified wine” means any wine to
which brandy or other alcohol has been added and
includes dessert wines which are not fortified and
any wine containing greater than fourteen percent
(14%) of alcohol by volume.

24421. “Intoxicated” means having one’s
faculties impaired by alcohol or other drugs to the
point where physical or mental control or both are
markedly diminished.

2.22. “Inventory” means the inventory of
West Virginia product available at a retail outlet
that is maintained in non-retail floor space of the
retail outlet.

2.3523. “Liquor” means alcoholic liquor that
includes alcohol, beer, wine and distilled spirits,
and any liquid or solid capable of being used as a
alcoholic beverage or food product, but shall not
include nonintoxicating beer and also includes
wine which means any alcoholic beverage
obtained by the natural fermentation of the natural
content of grapes, other fruits or honey or other
agricultural products containing sugar and to
which no alcohol has been added and shall include
table wine, and shall exclude fortified wine and
shall also exclude any product defined as or
embraced within the definition of nonintoxicating
beer; and shall include fortified wine which shall
mean any wine to which brandy or other alcohol
has been added and shall include dessert wines
which are not fortified.

2.1624. “Lineal descendant” means that kind
of consanguinity which subsists between persons
of whom one is descended in a direct line from the
other; as between a particular person and his
father, grandfather, great-grandfather and so
upward, in the direct ascending line; or between
the same person and his son, grandson, great-
grandson, and so downwards in the direct
descending line.

2.3725. “Market zone” means a geographical

area designated as such by the Board for the
purpose of issuing retail licenses.

2.26. “Mixed retail liquor outlet” means a
retail outlet that sells liquor, beer. nonintoxicating
beer and other alcohol-related products, including
tobacco-related products. in _addition to
convenience and other retail products.

2.1827. “Nonintoxicating beer” means any
cereal malt beverages; or products of the brewing
industry commonly referred to as beer, lager, ale
and all other mixtures and preparations produced
by the brewing industry, including malt coolers
and nonintoxicating craft beers obtained—by-the

i containing at least one
half of one percent (.5%) alcohol by volume, but
not more that feur-and—two nine and six-tenths
percent (4:29.6%) of alcohol by weight, or six
twelve percent (612%) of alcohol by volume,
whichever is greater, all of which are declared to
be nonintoxicating beer and the word “liquor” as
used in W. Va. Code §60-1-1 et seq.. shall not be
construed to include or embrace nonintoxicating
beer or any of the beverages. products, mixtures or

preparations included within this definition.

2.28. “Nonintoxicating craft beer” means any
beverage obtained by the fermentation of barley,
malt, hops or any other similar product or
substitute and containing not less than one half of
one percent (.5%) by volume and not more than
twelve percent (12%) alcohol by volume or nine
and six-tenths (9.6%) percent alcohol by weight,

2.1929. “Original package™ means any closed
or sealed container or receptacle used for holding
alcoholic liquor.

2.2030. “Person” means an individual, firm,
corporation, association, partnership, limited
partnership, limited liability company or other
entity, regardless of its form, structure or nature.

22131. “Public place” means any place,
building or conveyance to which the public has, or
is permitted to have access, including but not
limited to, establishments that provide lodging
and/or sell food for consumption on or off the
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premises, and any highway, street, lane, park or
place of public resort or amusement: Provided,
that the term “public place” shall not mean or
include any of the above-named places or any
portion or portions thereof which qualify and are
licensed under the provisions of W. Va. Code §60-
I-1, et seq. to sell alcoholic liquors for
consumption on the premises.

2.32. “Purchase option” means the choice
provided to all active retail licensees who operate
or seek to operate a Class A retail license or
freestanding liquor retail outlet, and who elect, in
advance of bidding licenses, to pay ten percent
over and above the minimum bid set by the board
for such licensee’s active retail license, all subject
to the requirements of the rules and the code.

2.2233. “Retail license” means a license
issued under the provisions of W. Va. Code §60-
3A-1, et seq., and this rule, permitting the sale of
liquor at retail.

2.234. “Retail licensee” means the holder of
aretail license.

2.2435. “Retail outlet” means a specific
location_or store where liquor—West Virginia
product may be lawfully sold by a retail licensee
in the original package for consumption off the
premises.

2.2536. “Secretary” means the Secretary of
the West Virginia Department of Revenue.

2.2637. “State” means the State of West

‘Virginia.

2.38. “Tobacco-related products” means
tobacco: snuff: chew tobacco; pipe tobacco,
cigarettes, specialty cigarettes; cigars; pipes:;
hookahs: rolling papers; matches: lighters; lighter
fluid: tobacco water; tobacco topical paste; cigar
cutters or punches; humidors and products to
maintain _a humidor: nicotine gum: smoking
prevention products; smoke cleaning products or
smoke smell erasing products; other tobacco-
related products or accessories; or such other
tobacco-related items as determined by the
Commissioner, on a case by case basis, after

receipt of a written request from an active retail
licensee which must be sent to the
Commissioner’s office via certified mail.

2.2439. “TTB” means U.S. Department of the
Treasurv Alcohol and Tobacco Tax and Trade
Bureau.

2.40. “West Virginia product” means all
bourbon, brandy. cognac., cordials, gin, grain
alcohol, rve, rum. scotch. tequila, vermouth,
vodka, whisky, apertifs, pre-mixed cocktails,
fortified wines, spirit blends., marsala, sake, sherry
and all other liquor types and classes as approved

by the Commissioner and maintained on the
ABCC retail liquor product list.

2.41. “Wine” means any beverage obtained by
the fermentation of the natural content of fruits, or
other agricultural products, containing sugar and
to which no alcohol has been added, and includes,
but is not limited to, still wines, champagne and
other sparkling wines, carbonated wines, imitation
wines, vermouth, cider, perry, sake or other
product offered for sale or sold as wine containing
not less than seven percent (7%) nor more than
twenty-four percent (24%) alcohol by volume.

§175-5-3. Criteria, Limitation and Necessity
for Retail Operations.

3.1. State stores. -- In general, the
Commissioner may not operate state retail fiquor
stores_outlets. However, when circumstances
prescribed by law exist, the Commissioner may
open and operate a state Heuor-store retail outlet in
a market zone provided the Board gives its prior
consent.

3.2. Application of Commissioner. -- When
the Commissioner desires to operate a state liquor
store retail outlet in a market zone, the
Commissioner shall apply to the Board for consent
to operate a state tiquor-store retail outlet in that
market zone. Application shall be made by filing
a petition with the chairman of the Board and
forthwith mailing or otherwise delivering copies
of the petition to the other members of the Board.
This petition shall:
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3.2.1. Identify the market zone in which
the state store will be located, the Commissioner’s
reason(s) for opening a state store in that market
zone including the facts upon which the
Commissioner relies, the estimated cost of
opening the state store, and the estimated period of
time needed to open the store;

3.2.2. Include a map of the market zone
and the immediately adjacent market zones that
provide state roads, the location of the proposed
state tiquor-store-retail outlet and the locations of
retail liquor-stores-retail outlets in the adjacent
market zones; and

3.23. Any other information the
Commissioner desires to submit.

Upon receipt of the petition, the Chairman
of the Board, who is also the Secretary ofthe-West
VirginiaDepartment-of Revenue, shall set a date,
acquire a meeting place, and conduct a meeting on
such date at the prescribed place for purposes of
considering the application.

3.3. Evidence that licensee is unable or
unwilling to open a retail outlet in a market zone.

3.3.1. Failure of a licensee to open a retail
outlet in a market zone and operate it in a
commercially reasonable manner within one
hundred-twenty ninety (12690) days after June 30,
2000, and after June 30" for every ten year license
period thereafter or the date the retail license is
issued to the licensee, whichever occurs last, shall
be prima facie evidence that the licensee is unable
or unwilling to open a retail outlet in that market
zone. In any proceeding before the Board on this
issue, the burden of proof shall be on the licensee
to show by clear and convincing evidence that the
licensee is not unwilling and not unable to open a
retail outlet in the market zone.

3.3.2. For purpose of this section, the
term “commercially reasonable manner” means
that the retail outlet has regularly scheduled
business hours on all days of the week [or at least
four (4) days of the week] during which liquor in
sealed containers may be sold to consumers under
state law and that those hours reasonably meet

R .

expectations of consumers in the market zone
desiring to purchase liquor in seal containers. In
any proceeding before the Board on this issue, the
burden of proof shall be on the licensee to show
by clear and convincing evidence that the licensee
is operating the retail outlet in a commercially
reasonable manner.

3.3.3. Evidence that a licensee is unable
to open a retail outlet includes, but is not limited
to:

3.3.3.a. Probative evidence that the
licensee is unable to obtain financing necessary to
open a retail outlet or is unable or unwilling to pay
the installment payments required by the deferred
payment financing option;

3.3.3.b. Probative evidence that the
licensee is unable to obtain liability and fire
insurance for the retail outlet; or

3.3.3.c. Probative evidence that the
licensee is unable to obtain all necessary permits,
stamps and licenses to open a retail outlet.

33.4. Evidence that a licensee is
unwilling to open a retail outlet includes, but is
not limited to:

3.3.4.a. Probative evidence that the
licensee failed to make reasonable efforts to
obtain, by purchase or lease, a location for the
retail outlet or, having a location, the licensee
failed to construct a building, or prepare an
existing building, to house a retail outlet to operate
either a Class A retail license or a Class B retail
license.

3.3.4.b. Probative evidence that the
licensee failed to make reasonable efforts to: '

3.3.4b.1. Apply for or obtain
financing for the retail outlet;

3.3.4b.2. Interview or hire
employees for the retail outlet;

3.3.4.b.3. Apply for or obtain fire
and liability insurance for the retail outlet;
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3.3.4.b.4. Apply for all necessary
certificates, licenses, permits or stamps to do
business at a retail outlet including, but not limited
to, the basic permit and retail and wholesale
stamps issued by the Bepartment-of-the-Freasury
Aleoholtand-TobaccoTax-and Trade Bureanr TTB
and a business registration certificate issued by the
Tax Commissioner.

3.4. Pending Litigation. -- Whether the
operation of any retail outlet in the market zone is
prevented by a matter in controversy pending
judicial adjudication that will continue for such
duration that the opening of a state Hquor—store
retail outlet is necessary to meet reasonable
consumer expectations regarding the availability
of liquor in sealed containers is a fact-specific and
case- specific issue to be decided by the Board
which does not lend itself to governance by a
uniform code.

3.5. Reasonable consumer expectations. --
Evidence that liquor in sealed containers is not
'reasonably available to consumers residing in a
market zone_in sufficient quantities to service
consumer demand includes, but is not limited to:

3.5.1. A resolution filed with the
Commissioner adopted upon majority vote of the
county commission in whose jurisdiction the
market zone is located, in whole or in part, finding
that liquor in sealed containers is not reasonably
available to individuals residing in that market
zone and requesting the Commissioner to open a
state store.

3.52. A resolution filed with the
Commissioner adopted upon majority vote of the
governing body of a municipal corporation
located, in whole or in part, in a market zone,
finding that liquor in sealed containers is not
reasonably available to individuals residing in the
market zone and requesting the Commissioner to
open a state store.

3.5.3. A petition for a state store filed
with the Commissioner signed by twenty-five
percent (25%) or more of the individuals residing
in voting precincts [or magisterial districts]
located, in whole or in part, in the market zone

based upon the results of the most recently
completed decennial census conducted by the
United States government.

3.5.4. A petition for a state store filed
with the Commissioner signed by a majority of the
private clubs located in the market zone.

3.6. When there is no retail outlet operating in
a market zone because the current licensee is
unwilling or unable to operate a retail outlet in that
market zone and the Commissioner receives a
resolution or petition filed under section 3.5 of this
rule, the Commissioner shall forthwith mail or
otherwise deliver a copy of the resolution or
petition to each member of the Board. The
chairman of the Board, after consultation with the
Commissioner, shall then schedule a meeting of
the Board to consider the resolution or petition.
At this meeting, the Commissioner shall present
the Board with the Commissioner’s preliminary
assessment of the situation including, but not
limited to:

3.6.1. Whether the absence of any
operating retail outlet in a market zone is due to
the current licensee or licensees’ inability or
unwillingness to operate a retail outlet, or is
prevented by a matter in controversy pending
judicial adjudication that will continue for some
duration and the facts upon which the
Commissioner relies;

3.6.2. The estimated cost of setting up
and operating a state store in the market zone;

3.6.3. The estimated period of time
necessary to set up the state store and begin its
operation;

3.6.4. The estimated period of time the
state store might be in operation before a retail
outlet is opened in that market zone by a licensee;

3.6.5. The Commissioner’s evaluation of
the assessment or claim that liquor in sealed
containers is not reasonably available to
individuals residing in the market zone;

3.6.6. A map showing the boundaries of
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the market zone, municipalities located in whole
or in part in the market zone, the location of retail
outlets in market zones adjacent to the market
zone for which the resolution or petition was filed,
and state roads located in the market zone for
which the petition was filed and in adjacent
market zones;

3.6.7. Any other information the
Commissioner believes to be relevant; and

3.6.8. Any information the Board or the
chairman may request prior to the meeting.

3.7. At the meeting of the Board called to
consider a resolution or petition filed under
subsection 3.5 of-this—section, the Board may,
upon majority vote:

3.7.1. Direct that one or more members of
the Board, or the entire Board, hold a public
hearing in the market zone to solicit public
comments on whether or not liquor in sealed
containers is reasonably available to individuals
residing in that market zone. Notice of the public
hearing shall be published in the State Register at
least twenty (20) days before the day of the public
hearing;

3.7.2. Act upon the petition or resolution;

3.7.3. Defer action on the petition or
resolution;

3.74. Request additional information
from the Commissioner, the person who filed the
resolution or petition with the Commissioner or
any interested person who appeared at the public
meeting; or

3.7.5. Take any other action within the
power of the Board.

3.8. In the event the Board approves and
consents to the Commissioner’s application to
operate a state store in a market zone, the
Commissioner shall, as soon as practicable after a
licensee opens a retail outlet in that market zone,
discontinue operating that state store as provided
in W. Va. Code §60-3A-3.

§175-5-4. Limitations on Hoelding-Licenses.

4.1. In general. -- A person may hold,
directly or indirectly, one or more Class A retail
licenses and one or more Class B retail licenses:

: . 1 s
. . 4 ’ PeTsSe 3

:, Y SE] s 3.1 ” for t’hE :_:SE;I"EB 2 E.lt
lieense;or-more-thatrone-Class B-retait-teense-for
a market zone. TFhe—following—constitutes
examples-of the-instant-rule:
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4.2. Aggregate limitation rule. - No
individual or other person may directly or
indirectly hold a combination of licenses that, in
the aggregate, authorizes that person to operate
more than twenty-five thirty percent (2530%) of
the total number of Class A and Class B retail
outlets authorized under the provisions of W. Va.
Code §60-3A-1 et seq. to be operated in this state
during the ten-year (10) license period that begins
Fuly126006;0r-July 1, 2010. The following

constitutes examples of the instant rule:

Example 1. -- The Commissioner advertises
for bid Class A and Class B retail licenses that, in
the aggregate, will allow one hundred eighty (180)
retail outlets to be operated in this state during the
ten-year (10) period that begins July 1, 26662010.
Fwenty-five—Thirty percent (2530%) of one
hundred eighty (180) retail outlets is forty-five
fifty-four (4554) retail outlets. ABC Corporation
submits bids for Class A and Class B licenses that
would authorize it to operate 55 retail outlets
should ABC Corporation be the winning bidder
for all of those licenses. After the bids are opened,
it is determined that ABC Corporation would be
the winning bidder for licenses authorizing it to
operate 56 55 retail outlets. Due to the aggregate
limitation rule, ABC Corporation may only be
issued licenses that allow it to operate no more
than 4554 retail outlets.

Example 2. -- The Commissioner advertises
for bid Class A and Class B retail licenses that, in
the aggregate, will allow one hundred eighty (180)
retail outlets to be operated in this state during the
ten-year (10) period that begins July 1, 26662010.
Fwenty-five Thirty percent (2530%) of one
hundred eighty (180) retail outlets is forty-five
fifty-four (4554) retail outlets. ABC Corporation

submits bids for Class A and Class B licenses that
would authorize it to operate twenty-five thirty
(2530) retail outlets should ABC Corporation be
the winning bidder for all of those licenses. D&E
Corporation submits bids for Class A and Class B
licenses that would authorize it to operate twenty=
five thirty (2530) retail outlets should D&E
Corporation be the winning bidder for all of those
licenses.  After the bids are opened, it is
determined that ABC Corporation would be the
winning bidder for licenses authorizing it to
operate 2530 retail outlets and that D&E
Corporation would be the winning bidder for
licenses authorizing it to operate 2530 retail
outlets. However, because ABC Corporation and
D&E Corporation are wholly owned subsidiaries
of Alphabet Corporation, they are disqualified
from holding a license that allows them to operate,
in the aggregate, more than 4554 retail outlets due
to application of the twenty-five thirty percent
(2530%) rule. No individual or other person may
directly or indirectly hold a license that authorizes
the operation of more than 4554 retail outlets.

4.3. Indirect ownership. - A license is
indirectly held by a person when that license is
held by:

4.3.1. Members of a family. For purposes
of this rule, the family of an individual includes
only his or her brothers and sisters (whether by
whole or half blood), spouse, ancestors, and lineal
descendants, whether by birth or adoption and
within the degree of consanguinity of second
cousins and persons related by current marriage;

4.3.2. An individual and a corporation if
more than fifty percent (50%) in value of the
outstanding stock of the corporation is owned,
directly or indirectly, by or for the individual;

4.3.3. An individual and a partnership or
limited liability company if more than fifty
percent (50%) in value of the ownership interests
is owned, directly or indirectly, by or for that
individual;

434, A partnership and another
partnership if the same persons own, directly or
indirectly, more than fifty percent (50%) of the
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capital interest, or the profits interest, in each
partnership;

43.5. A limited liability company and
another limited liability company if the same
persons own, directly or indirectly, more than fifty
percent (50%) of the capital interest, or the profits
interest, in each limited liability company;

4.3.6. A partnership and a limited liability

company if the same persons own, directly or

indirectly, more than fifty percent (50%) of the
capital interest, or the profits interest, in the
partnership and the limited liability company;

4.3.7. Two corporations that are members
of the same “controlled group” as that term is
defined in section 4.6 of this rule;

4.3.8. A grantor of a trust and a fiduciary
of a trust created by that grantor;

‘ 43.9. A fiduciary of a trust and a
fiduciary of another trust, if the same person is a
grantor of both trusts;

43.10. A fiduciary of a trust and a
beneficiary of that trust;

43.11. A fiduciary of a trust and a
beneficiary of another trust, if the same person is
a grantor of both trusts;

4312. A fiduciary of a trust and a
corporation if more than fifty percent (50%) in
value of the outstanding stock of the corporation
is owned, directly or indirectly, by or for the trust
or by or for a person who is a grantor of the trust;

4.3.13. A corporation and a partnership or
limited liability company if the same persons own,
directly or indirectly, more than fifty percent
(50%) in value of the outstanding stock of the
corporation, and more than fifty percent (50%) of
the capital interest, or the profits interest, in the
partnership or limited liability company;

4.3.14. An S corporation and another S
corporation if the same persons own, directly or
indirectly, more than fifty percent (50%) in value

of the outstanding stock of each corporation; or

43.15. An S corporation and a C
corporation, if the same persons own, directly or
indirectly, more than fifty percent (50%) in value
of the outstanding stock of each corporation.

4.4. Constructive ownership of stock. - For
purposes of applying section 4.3 of this rule; when
determining the ownership of stock:

4.4.1. Stock owned, directly or indirectly,
by or for a corporation, partnership, limited
liability company, estate, or trust shall be
considered as owned proportionately by or for its
shareholders, partners, members, or beneficiaries;

4.4.2. An individual shall be considered
as owning the stock owned, directly or indirectly,
by or for his or her family;

4.4.3. An individual owning (otherwise
than by the application of subsection 4.4.2 of this
section) any stock in a corporation shall be
considered as owning the stock owned, directly or
indirectly, by or for his or her spouse;

4.4.4. The family of an individual shall
include only his or her brothers and sisters
(whether by whole or half blood), spouse,
ancestors, and lineal descendants, whether by birth
or adoption; and

4.4.5. Stock constructively owned by a
person by reason of the application of subsection
44.1 of this section shall, for the purpose of
applying subsections 4.4.1, 4.4.2 or 4.4.3 of this
section, be treated as actually owned by that
person. However, stock constructively owned by
an individual by reason of the application of
subsections 4.4.2 or 4.4.3 of this section shall not
be treated as owned by him or her for the purpose
of again applying either of these paragraphs in
order to make another the constructive owner of
the stock.

4.5. Constructive ownership in the case of
partnerships and limited liability companies. For
purposes of determining ownership of a capital
interest, or profits interest, in a partnership or
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limited liability company, the principles of section
4.4 shall apply, except that:

4.5.1. Subsection 4.4.3 of this rule shall
not apply, and

4.5.2. Interests owned, directly or
indirectly, by or for a C corporation shall be
considered as owned by or for any shareholder
only if the shareholder owns, directly or indirectly,
five percent (5%) or more in value of the stock of
that corporation.

4.6. Controlled group of corporations defined;
special rules applicable to controlled groups. — For
purposes of this rule, the term "controlled group of
corporations” means any group of’

4.6.1. Parent-subsidiary controlled group.
-- One or more chains of corporations connected
through stock ownership with a common parent
corporation if:

4.6.1.a. Stock possessing at least fifty
percent (50%) of the total combined voting power
of all classes of stock entitled to vote or at least
fifty percent (50%) of the total value of shares of
all classes of stock of each of the corporations,
except the common parent corporation, is owned
(within the meaning of subsection 4.7.1 of section
4.7) by one or more of the other corporations; and

4.6.1.b. The common parent
corporation owns (within the meaning of
subsection 4.7.1 of section 4.7) stock possessing at
least fifty percent (50%) of the total combined
voting power of all classes of stock entitled to vote
or at least fifty percent (50%) of the total value of
shares of all classes of stock of at least one of the
other corporations, excluding, in computing such
voting power or value, stock owned directly by
such other corporations.

4.6.2. Brother-sister controlled group. -
Two or more corporations if 5 or fewer persons
who are individuals, estates, or trusts own (within
the meaning of subsection 4.7.2 of section 4.7)
stock possessing:

4.6.2.a. At least fifty percent (50%)
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of the total combined voting power of all classes
of stock entitled to vote or at least fifty percent
(50%) of the total value of shares of all classes of
the stock of each corporation, and

4.6.2.b. More than fifty percent (50%) of the total
combined voting power of all classes of stock
entitled to vote, or more than fifty percent (50%)
of the total value of shares of all classes of stock
of each corporation, taking into account the stock
ownership of each such person only to the extent
such stock ownership is identical with respect to
each corporation.

4.6.3. Combined group. -- Three (3) or
more corporations each of which is a member of a
group of corporations described in subsections
4.6.1 or 4.6.2 of this section and one of which:

4.63.a. Is a common parent
corporation included in a group of corporations
described in subsection 4.6.1 of this section, and
also

4.6.3.b. Is included in a group of
corporations described in subsection 4.6.2 of this
section.

4.7. Rules for determining stock ownership of
controlled group.

4.7.1. Parent-subsidiary controlled group.
-~ For purposes of determining whether a
corporation is a member of a parent-subsidiary
controlled group of corporations (within the
meaning of subsection 4.6.1 of section 4.6), stock
owned by a corporation means:

4.7.1.a. Stock owned directly by the
corporation, and

47.1b. Stock owned with the
application of subsections 4.8.1, 4.8.2 and 4.8.3 of
section 4.8.

4.7.2. Brother-sister controlled group. --
For purposes of determining whether a corporation
is a member of a brother-sister controlled group of
corporations (within the meaning of subsection
4.6.2 of section 4.6), stock owned by a person who
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is an individual, estate, or trust means:

4.7.2.a. Stock owned directly by such
person, and

4.72.b. Stock owned with the
application of section 4.8 of this rule.

4.8. Constructive ownership of stock of
corporation.

4.8.1. Options. -- If any person has an
option to acquire stock, the stock shall be
considered as owned by the person. For purposes
of this paragraph, an option to acquire an option,
and each one of a series of options, shall be
considered as an option to acquire the stock.

4.8.2. Attribution from partnerships and
limited liability companies. -- Stock owned,
directly or indirectly, by or for a partnership or

timited liability company shall be considered as

owned by any partner or member having an
interest of five percent (5%) or more in either the
capital or profits of the partnership or limited
liability company in proportion to his or her
interest in capital or profits, whichever proportion
is the greater.

4.8.3. Attribution from estates or trusts.

4.8.3.a. Stock owned, directly or
indirectly, by or for an estate or trust shall be
considered as owned by any beneficiary who has
an actuarial interest of five percent (5%) or more
in the stock, to the extent of his or her actuarial
interest. For purposes of this subparagraph, the
actuaria] interest of each beneficiary shall be
determined by assuming the maximum exercise of
discretion by the fiduciary in favor of the
beneficiary and the maximum use of the stock to
satisfy his or her rights as a beneficiary.

4.8.3.b. Stock owned, directly or
indirectly, by or for any portion of a trust of
which a person is considered the owner under
Internal Revenue Code of 1986, as amended; 26
U.S.C. §§ 671 through 679 (relating to grantors
and others treated as substantial owners) shall be
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considered as owned by the person.

4.8.4. Attribution from corporations. --
Stock owned, directly or indirectly, by or for a
corporation shall be considered as owned by any
person who owns (within the meaning of section
4.7 of this rule) five percent (5) or more in value
of its stock in that proportion which the value of
the stock which such person so owns bears to the
value of all the stock in the corporation.

4.8.5. Spouse. - An individual shall be
considered as owning stock in a corporation
owned, directly or indirectly, by or for his spouse
(other than a spouse who is legally separated from
the individual under a decree of divorce whether
interlocutory or final, or a decree of separate
maintenance), except in the case of a corporation
with respect to which each of the following
conditions is satisfied for its taxable year:

4.8.5.a. The individual does not, at
any time during such taxable year, own directly
any stock in the corporation;

4.85.b. The individual is not a
director or employee and does not participate in
the management of such corporation at any time
during the taxable year;

4.8.5.c. Not more than fifty percent
(50%) of the corporation's gross income for the
taxable year was derived from royalties, rents,
dividends, interest, and annuities; and

4.8.5.d. The stock in the corporation
is not, at any time during the taxable year, subject
to conditions which substantially restrict or limit
the spouse's right to dispose of such stock and
which run in favor of the individual or his or her
children who have not attained the age of twenty-
one (21) years.

4.8.6. Children, grandchildren, parents,
and grandparents.

4.8.6.a. Minor children. -~ An
individual shall be considered as owning stock
owned, directly or indirectly, by or for his or her
children who have not attained the age of twenty-
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one (21) years, and, if the individual has not
attained the age of twenty-one (21) years, the
stock owned, directly or indirectly, by or for his or
her parents. '

4.8.6.b. Adult children and
grandchildren. -- An individual who owns
(within the meaning of subsection 4.7.2 of this
rule, but without regard to this subparagraph)
more than fifty percent (50%) of the total
combined voting power of all classes of stock
entitled to vote or more than fifty percent (50%) of
the total value of shares of all classes of stock in a
corporation shall be considered as owning the
stock in such corporation owned, directly or
indirectly, by or for his parents, grandparents,
grandchildren, and children who have attained the
age of twenty-one (21) years.

4.8.6.c. Adopted child. -- For
purposes of this section, a legally adopted child of
an individual shall be treated as a child of such
individual by blood.

§175-5-5. General Powers and Duties of
Commissioner.

5.1. Based upon an definitive-evaluation and
analysis of relevant economic and demographic
factors in each county of the State, the
Commissioner shall make recommendations to the
Board as to how many market zones are necessary,
and the Board shall create market zones in each
county and provide for the issue of retail tiquor
store-licenses in each market zone. - For the ten

year license period beginning on July 1, 2010, and

for every ten year license period beginning July 1%
thereafter, the Commissioner shall determine the

minimum bid based upon a review of the inflation
data, demographic data, sales data at each retail
outlet and such other factors that are relevant for
the State to generate revenues. Thereafter, the
Commissioner shall develop recommendations for
the Board to consider relating to:

5.1.1. F For each market zone, setting the
number of Class A retail licenses and Class B
retail licenses to be issued, if any, within each a
market zone;
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5.1.1.a. The number of Class A retail
licenses is only limited by the total number of
licenses issued by the Board for all market zones,
and all retail licenses made available by Board
could be Class A retail licenses and meet the
freestanding liquor retail outlet requirementss;

5.1.1.b. In no market zone may the
number of Class B retail licenses exceed 150% of
the Class A retail licenses except: (i) as otherwise
authorized in W. Va. Code § 60-3A-7(d); or (ii)
only during the ten year license period beginning
July 1. 2010. all mixed retail liquor outlets in
existence as of October 31, 2009. must choose
between either a Class A retail license or a Class
B retail license, the number of Class B_retail
licenses in a market zone may exceed the 150%
limit. In determining the 150% limit for a market
zone, the Commissioner may round up to the next
highest whole number if the number of Class A
retail licenses is an odd number;

5.1.2. The number, if any, of designated
areas recommended for the market zones;

5.1.3. The minimum bid amounts to be
established for each Class A and Class B licenses
and designated areas to be authorized by the
Board;

5.1.4. The bidding procedures to be
utilized;

5.1.5. The factors to be considered in
determining a bidder’s entitlement to a 5%
residential preference (See section 12 of this rule)
and a 5% current licensee’s preference and right to

match the highest bidder’s bid amount (See
section 13 of this rule); and

5.1.6.  The standards, criteria and
formulae _or utilized by the board when
establishing the minimum bid for each license and
the methodology to be followed for the purchase
option and in selecting the-successful bidders.

5.1.7. The formula to_calculate the
minimum bid, as determined by the board, which

.

is:
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3.1.7.a. 7Z=X(B)+ Y/(B)+ [.50(B)

+.50(C)].

5.1.7.b. _The methodology of the
formula is: (i) Z = Current Ten Year Minimum
Bid; (ii) B = Previous Ten Year Minimum Bid;
(iii} X = Inflation Factor; (iv) Y, = Sales Factor:;
and (v) C = Previous Ten Year Actual Successful
Bid paid for a retail outlet or Previous Ten Year

Minimum Bid, whichever is higher; and

5.1.7.c. The Commissioner may make
assumptions on the time periods, indexes and

practical application of the formulas and
methodology to determine the inflation factor,
sales factor and make the necessary calculations.

5.1.7.d. Notwithstanding the above
formula to calculate minimum bids in subsection
5.1.7.b.. the board directs the Commissioner, in
the event that a retail outlet’s ten vear minimum

bid calculated by the formula is below the retail

outlet’s previous ten vear actual successful bid, to
use the retail outlet’s previous ten year actual
successful bid as it current ten vear period
minimum bid.

5.1.8. The board shall direct the
Commissioner or his or her designee to calculate
the minimum bid.

5.1.9. If during the initial solicitation of
bids for the current ten vear license period no
successful bids are received for a particular retail
outlet, the board may adjust the minimum bid in
its statutory discretion and rebid any such

remaining retail outlets in subsequent bidding.

5.2. The Commissioner shall:

5.2.1. Prescribe application forms for
persons desiring to acquire retail licenses and
adopt an orderly procedure and time table for
investigating, processing and approving
applications;

5.2.1.a. The prescribed form which
has been designed and used for this purpose is

attached-at-AppendixA shall be provided by the

Commissioner. The Licensing and Enforcement

Divisions of the ABCC work hand-in-hand under
the direction of their respective Directors, in an
orderly procedure in the initial evaluation of initial
applications, inspections and investigators are
detailed to make Initial Inspection Reports;
attached—at—Appendix—P; which are completed
promptly in order that a decision to grant or deny
licensure can be made within 30 days following
the receipt of the application or until such time as
Commissioner has completed his _inspection,
background investigation, credit check and any
other additional investigation or request for
information.

5.2.2. Develop a form of retail license to
be issued to each retail licensee under the
provisions of W. Va. Code §60-3A-12;

5.2.2.a. The prescribed form which
has been designed and used for this purpose will
be provided by the Commissioner-istocated—at

AppendixB.

5.2.3. Disseminate to the public
information relating to the issuance of retail
licenses;

5.2.3.a. The Commissioner shall
advertise on a state-wide coverage plan giving
details about the procedure to be used in the
making of sealed, competitive bids for ten-year
€+6) franchises for retail licenses as-retail-liquor
store-owners. These advertisements must contain
particulars as to how a person can receive a bid
package containing all the information a bidder
would need in order to make a bid on a retail store.
(In addition, full-partieutars-the information and
advertisements relating to the bidding procedures
are available on the ABCC web site).

52.4. Promulgate standards for
advertising the sale, availability, price and
selection of liquor;

5.2.4.a. Standards for advertising are
set forth in West Virginia Legislative Rule,
Alcohol Beverage Control Commission 175 CSR
1-6, Retail Store Operations the provisions of
which are incorporated herein by reference.
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5.2.5. Set minimum standards for retail
outlets regarding: (i) the amount and variety of
alcoholic liquors which they must offer for sale at
each retail outlet; (ii) the size space and design of
each retail outlet: (iii) the amount of inventory and
displayed inventory of liquor in each retail outlet
(For i, ii, iii, and viii See this rule); (iv) order
quantities sufficient to qualify for delivery to each
retail outlet; (v) phone, computer and internet
requirements for each retail outlet; (vi) the
verification of liquor orders; (vii) liquor delivery
dates and routes for each retail outlet; and (viii)
such other requirements the Commissioner deems
necessary (For iv, v, vi, vii and viii See 175 CSR

1)

5.2.5.a. The standard for each retail
outlet shall be determined by the Commissioner
based upon community/market zone needs and
best management practices.

, 5.2.5.b. Set minimum standards for
the display of inventory in retail outlets operating
pursuant to a Class A retail license which shall
include, without limitation, the requirement that a
minimum square footage of displayed inventory
available for retail purchase at the retail outlet be
composed of alcoholic liquors, beer and
nonintoxicating beer products and that alcoholic
liguors, beer and nonintoxicating beer products
available for sale are placed for sale throughout
the entire retail area of the retail outlet including
the retail floor space and shelving.

5.2.5.b.1. All Class A retail
Jlicenses or freestanding liquor retail outlets must
have a minimum of 750 square feet of retail floor
space, as measured by the Commissioner, devoted
to the retail sale West Virginia product, wine and
nonintoxicating beer, and shall maintain a
displayed inventory of at least 4 brands of each
West Virginia product and sufficient quantities of
displayed inventory and inventory to service
consumer demand.

5.2.5.b.2. A freestanding liquor
retail outlet shall only sell West Virginia product,
wine, beer, nonintoxicating beer, and other alcohol

related products, including tobacco related
products. throughout the entire area of retail outlet
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including the retail floor space and shelving.

5.2.5.b.3. A freestanding liquor
retail outlet must not have direct access to another
business and must be separate and apart from
other businesses.

5.2.5b4. A freestanding liquor
retail outlet must meet the requirements of the
rules and the code in order to be licensed and
maintain its license and is subject to penalties for
failure to meet or maintain these requirements.

5.2.5.c. Set minimum standards for
the display of inventory in retail outlets operating
pursuant to a Class B retail license which shall
include., without limitation. the requirements that
a minimum square footage of the displayed
inventory available for purchase at the retail outlet
be composed of liquor products; that liquor
available for sale in the retail outlet is placed only
in an area of the retail outlet that prominently
displays signage identifying the area as a restricted
area and stating that no one under the age of
twenty-one (21) may purchase liquor, wine or
beer; and that the area is separate and apart from
other retail floor space and is not highly visible to

persons outside of the restricted area.

. 5.2.5.c.1. All Class B retail
licenses or mixed retail liquor outlets must have a
minimum of 150 square feet of retail floor space,
as measured by the Commissioner, devoted solely
1o the retail sale of West Virginia product and no
limit on the amount of total retail floor space.

5.2.5.c.1.a. Retail outlets with
150 square feet to 449 square feet of retail floor
space, as measured by the Commissioner, devoted
solely to the retail sale of West Virginia product,
shall maintain a displayed inventory of at least 2
brands of each West Virginia product and

sufficient quantities of displayed inventory and
inventory to service consumer demand.

5.2.5.c.1.b. Retail outlets with
450 square feet up to 749 square feet of retail floor

space, as measured by the Commissioner, devoted
solely to the retail sale of West Virginia product

shall maintain a displayed inventory of at least 3
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brands of each West Virginia product and
sufficient quantities of displayed inventory and
inventory to service consumer demand.

5.2.5.c.1.c. Retail outlets with
750 square feet and above of retail floor space as
measured by the Commissioner, devoted solely to
the retail sale of West Virginia product shall
maintain a displayed inventory of at least 4 brands
of each West Virginia product and sufficient
quantities of displayed inventory and inventory to
service consumer demand.

5.2.5.c.2. All Class B retail
licenses or mixed retail liquor outlets must restrict
the view of the retail floor space devoted solely to
the sale of West Virginia product, wine and
nonintoxicating beer by constructing batriers,
shelving or other apparatus of sufficient height
and width, as approved by the Commissioner, that
would prevent persons from viewing the items in
the restricted area and make such items not highly
‘visible.

5.2.5.c.3. All Class B retail
licenses or mixed retail liquor outlets must
maintain separate retail floor space devoted solely
to the sale of West Virginia product, wine and
nonintoxicating beer that is prominently marked
with_signage located in the retail floor space
consisting of at least six signs sized at a minimum
of 24 inches in height by 24 inches in width with
prominent and highly visible uppercase and bold
lettering_indicating that persons are entering a
restricted liquor, wine and beer area, and “NO
PERSON UNDER THE AGE OF 21 MAY
PURCHASE LIQUOR., WINE OR BEER”, all in
the form, color. lettering and with the ABCC logo
as provided in a format approved by the
Commissioner.

5.2.5.c4. A mixed retail liquor
outlet shall only sell West Virginia product, wine,
beer. nonintoxicating beer, and other alcohol
related products, including tobacco related
products. in addition to convenience and other
retail products. West Virginia product, wine, beer
and nonintoxicating beer shall only be sold in the
restricted area retail floor space of the mixed
retail liquor outlet and such products shall not be
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viewable, displaved or available for sale outside
the restricted area.

5.2.5.c.5. A mixed retail liquor
outlet must meet the requirements of the rules and
the code in order to be licensed and maintain its
license and is subject to penalties for failure to
meet or maintain these requirements.

5.2.6. Enforce the provisions of W. Va.
Code §60-3A-1, et seq., and this rule.

5.2.7. Impose civil_and administrative
penalties upon retail licensees;

52.7.a. The procedures to be
followed by the Commissioner in imposing civil
penalties upon retail licensees are set forth and
explained in section 269 of this rule and in W. Va.
Code §60-3A-26.

5.2.8. Enter the retail outlet of any retail
licensee at reasonable times for the purpose of
inspecting the same, and determining the
compliance of each retail licensee with the
provisions of W. Va. Code §60-3A-1, et seq., and
any rules promulgated by the Board or the
Commissioner pursuant to the provisions of W.
Va. Code §60-3A-6(c)(2).

5.2.9. Issue subpoenas and subpoenas
duces tecum for the purpose of conducting
hearings under the provisions of W. Va. Code
§§60-3A-26 or 60-3A-27 or 60-3A-28 and
sections 2831, and 2932 of this rule which
subpoenas and subpoenas duces tecum shall be
issued in the time, for the fees and shall be
enforced in the manner specified in W. Va. Code
§29A-5-1 with like effect as if §29A-5-1 were set
forth in extenso in W. Va. Code §60-3A-1, et seq.,
and this rule.

5.2.10.  Settle, through the hearing
procedure provided in 175 CSR 5-2932 disputes
relative to the boundaries of market zones and
designated areas within market zones.

§175-5-6. Duties of Purchase Option
Applicants and Applicants who are Successful
Bidders for Class A Retail Licenses and Class
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B Retail Licenses To Open and Operate Its
Authorized Stores; Limitation on Number of
Retail Outlets a Person May Hold.

6.1. An applicant who meets all requirements
and who becomes a purchase option applicant or
a successful bidder for a Class A ten-year (10)
retail license or Class B A2;A3;A4or-ASten-
year (10) retail license to become effective on July
1, 20810, and on July 1* for every ten vear license
period thereafter shall be required to open and
operate all authorized retail stores for each ef such
licenses within ninety (90) days following July 1,
20610, and on July 1* for every ten year license
period thereafter, or within ninety (90) days
following the date upon which he or she or it is
issued a Class A retail license, whichever comes
last. The holder of such a license shall operate
each of the authorized retail stores for a minimum
period of one year.

6.1.1. Any person who acquires such a
Jicense subsequent to July 1, 20610, and
subsequent to July 1* for every ten year license
period thereafter, as a result of a purchase option,
purchase made during a competitive, rebid
process, or as a result of a license transfer or
purchase approved by the Commissioner, shall be
required to comply with the opening of all
authorized stores on a date specified by the
Commissioner and shall open and operate such
stores for a minimum period of one year.

6.2. No person may hold a combination of
licenses that, in the aggregate, authorizes the
operation of more than twenty=five_thirty percent
(2530%) of the total number of retail outlets
authorized to operate in the State.

§175-5-7. Retail License Application
Requirements; Federal Licensing
Requirements.

7.1. Following the purchase option licensing
process and the license bidding procedure for

selection of the successful bidders, they successful
applicants shall file an “Application For Retail

Eiquor-Stere License” form;a-copy-of-which—is
attached-as-AppendixA; with the Commissioner.

In addition to answering the questions asked on
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the application, the applicant shall attach a copy of
its corporate charter or other agreements under
which the entity operates to its application, and
shall add the name of the market zone and the

county inquestionnumber-four-(4)-refating-to-its
mailing-address.

7.2. A person who purchases alcoholic liquors
for resale to retail customers is required to register
for and obtain a retail dealer in liquors tax stamp
from the TTB Y5 Department—of—Treasury
Adeoholand-FobaccoFaxand-FradeBureat. This
stamp must be obtained before engaging in any
business which will involve the retail sales of
alcoholic liquors. As of July 1, 20009, the cost of
this tax stamp is two hundred and fifty dollars

($250.00) per year.

7.2.1. Current licensees who are purchase
option applicants or who are successful bidders
will have an opportunity to have this stamp

renewed and the TTB B-S—DPepartment—of-the

Freasury, Alcohot-and—Fobacco—TFax—and—Trade
Bureau-will notify those licensees as to when they
must renew.

7.2.2. Purchase option applicants or
Ssuccessful bidders who are not current licensees
shall be required to submit Alcohol-and-Fobacco
Fax-and-Frade Bureau. Form TTB 5630.5, Special
Tax Registration And Return, to TTB Aleohotand
FobaccoFaxandFradeBureau, P.O. Box 371962,
Pittsburgh, PA 15250-7962 and enclose a check or
money order for two hundred fifty dollars
($250.00) to pay the Retail Special Occupation
Tax which will result in the issue of a Retail
Dealer In Liquors Tax Stamp. This stamp must be
purchased and displayed in each retail store before
a retail licensee can engage in the retail sale of
liquor.

7.3. The Commissioner shall not issue a retail
license to an applicant who does not hold a license
issued by the TTB Y-S Department-of-Treasury;
Alcohol—and—Fobacco—TFax—and—TradeBureau
pursuant to federal law to sell liquor at wholesale.

7.3.1. Current licensees who are purchase
option applicants or successful bidders and who
hold a Federal Wholesaler’s Permit and Wholesale
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Dealer In Liquors Tax Stamp will have an
opportunity to have this stamp renewed and the
TTB Y-S—Department-of-the-Freasury; Alecohot
and-Tobacco—TFax—and-Frade Burean—will notify
those licensees as to when they must renew.

7.3.2. Successful bidders who are not
current licensees shall be required to obtain a
Wholesaler’s Basic Permit by submitting Alecohot
and-Tobaceo—Fax-and-Frade BureaurForm TTB
5100.24 Application For Basic Permit Under The
Federal Alcohol Administration Act and mailing
it to TTB Alcohol-and-Tobacco—TFax—and—Frade
Bureau, 550 Main Street, Cincinnati, OH 45202-
3263. If this permit is issued, the successful
bidder shall submit an ATFF TTB Form 5630.5,
Special Tax Registration and Return, to qualify for
a Wholesale Dealer In Liquors Tax Stamp and
mailing it along with a check or money order for
five hundred dollars ($500.00) made payable to
TTB Aleohotand TobaccoFaxand Frade Bureau.
P.O. Box 371962, Pittsburgh, PA 15250-7962
Questions about this matter can be answered by
telephoning TTB, 1-800-937-8865 at its
Cincinnati, OH office.

£
.

7.3.3. A “NOTICE TO ALL BIDDERS
FOR RETAIL LICENSES - FEDERAL
LIQUOR DEALER PERMITS AND TAX

STAMPS REQUIRED” is-attached-asAppendix
€_will be provided by the Commissioner.

§175-5-8. Investigation of Applicants for Retail
License,

8.1. Following receipt of a completed
application for a retail license containing
additional or supplemental information as the
Commissioner may require, the Commissioner
may conduct such investigation of an applicant as
deemed necessary or desirable in determining
whether the applicant is qualified to receive a
retail Hquor-store license. The Commissioner may
request any additional information necessary to
complete a review of an applicant’s application.

8.1.1. The Commissioner will conduct
background investigations for the purpose of
determining whether an applicant has been
charged with, indicted for, or convicted of a crime
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that may have bearing upon the applicant’s fitness
to hold a retail liquor license. For purposes of this
paragraph, “background investigation:” means a
security, criminal and credit investigation of an
applicant who has applied for the issuance or
renewal of a retail liquor license. The applicant
will submit West Virginia Alcohol Beverage
Control Administration Release of Information
and Waiver of Confidentiality of Records Form
(AppendixT) for this purpose. The applicant will
submit a full set of fingerprints to facilitate a
criminal background check and the
eCommissioner will request the state police to
submit the fingerprints and identifying
information to the Federal Bureau of Investigation
for a national criminal history record check. The
results of the fingerprint check will be returned to
the West Virginia Lottery Commission and the
Alcohol Beverage Control Commission.

8.1.2. The applicant will reimburse the
ABCC for all fees or charges that are incurred by
the ABCC for a background investigation
undertaken pursuant to subdivision 8.1.1. of this
rule.

8.1.3. The applicant must verify that it
is a United States citizen of good moral character
and, if a naturalized citizen, when and where
naturalized; and, if a corporation organized and
authorized to do business under the laws of West
Virginia, when and where incorporated, with the
name and address of each officer; that each officer
is a citizen of the United States and a person of
good moral character; and if a firm, association,
partnership or limited partnership, that each
member is a citizen of the United States and, if a
naturalized citizen, when and where naturalized,
each of whom must sign the application.

8.1.34. The Commissioner, after initial
examination and evaluation of the application may
determine that an Initial Inspection Report is
warranted and, accordingly, have one made by a
staff investigator using the “West—Virginia

Bivistenr-Initial Inspection Report-Form™;a~copy

8.2. Upon completion of any investigation of
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an applicant, the Commissioner shall inform such
applicant in writing whether the application has

been approved or denied;-and-shalt-post-acopy-of
he-decisionin-the-€ - ssioner’soffice.

§175-5-9. Purchase Option and the Purchase
Option Licensing Process for Active Retail

Licensees operating a Class A retail license.

9.1. At least 60 days prior to the bidding
procedure for July 1. 2010, and prior to July 1% for
every ten vear license period thereafter:

9.1.a. All active retail licensees will
receive _information from the Commissioner

explaining the choice between the purchase option
licensing process and the license bidding

procedure; and

9.1.b. All active retail licensees will
receive _information from the Commissioner
explaining Class A retail licenses, Class B retail
licenses. freestanding liquor retail outlets, mixed
retail liquor outlets, the purchase option, the
deferred payment financing option, eligibility,
forms and other requirements.

9.2. All active retail licensees must respond on
the form provided by the Commissioner, in
writing. and indicate their choice and intent to
operate: (i) a Class A retail license, select the
purchase option and select the deferred payment
financing option; or (ii) a Class B retail license.

9.2.a. All active retail licensees electing
a Class A Retail license must be licensed and
operate a freestanding liquor retail outlet either
on July 1, 2010, or July 1* for every ten vear
license period thereafter, or within 90 days of July
1. 2010, or July 1% for every ten vear license
period thereafter.

9.2.b. All active retail licensees electing a
Class B retail license must be licensed and operate
a mixed retail liquor outlet either on July 1, 2010,
or July 1% for every ten vear license period
thereafter, or within 90 days of July 1, 2010, or
July 1* for every ten year license period thereafter

9.3. An_active retail licensee is limited to
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applving the purchase option to active retail
licenses held and operated by the active retail
licensee and to the lesser of: (i) four (4) Class A
retail licenses held and operated by the active
retail licensee: or (ii) the number of active retail
licenses currently held and operated by the active
retail licensee.

9.4. Within 30 days prior to the bidding
procedure an active retail licensee electing the

purchase option shall either:

9.4.a. Agree to pay and pay in full to the
Commissioner an amount equal to ten percent
(10%) over and above the minimum bid amount,
as determined by the board, for each active retail
license upon which the active retail licensee has
elected the purchase option, or

9.4.b. Agree to pay to the Commissioner
an amount equal to ten percent (10%) over and
above the minimum bid amount, as determined by
the board, for each active retail license upon
which the active retail licensee has elected the
purchase option, by paying to the Commissioner
an amount equal to the down payment required by
the deferred payment financing option (See section
10) for each active retail license upon which the
active retail licensee has elected the purchase

option.

9.5. An active retail licensee electing the
purchase option and the deferred payment
financing option must make all pavments and
installment payments timely, subject to the
requirements and penalties in _section 10 of this
rule.

9.6. An active retail licensee electing the
purchase option will receive notice that the
purchase option was accepted for each active retail
license upon which the active retail licensee
elected the purchase option,

9.7. An active retail licensee electing the
purchase option must complete an application
form provided by the Commissioner, meet all
other licensure, rule and code requirements; be in
good standing with all branches of government
and meet all requirements to operate a Class A
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retail license,

9.8. Upon_meeting the requirements and
paying the annual retail license fee, an active retail
licensee electing the purchase option will receive
a license, subject to making any installment
payments, completing renewal forms, continually
meeting Class A retail license requirements and
paying the annual retail license fee during the ten
year license period beginning July 1, 2010, or July
1 for every ten year license period thereafter, and
expiring on June 30, 2020, or on June 30 for every
ten year license period thereafier.

9.9. Failure of an active retail licensee, who
elected the purchase option and indicated its intent
to operate freestanding liquor retail outlets, to
open and operate any of its retail outlets on July 1.
2010, or July 1 every ten vear license period
thereafter, or within 90 days of July 1, 2010, or
July 1 for every ten vear license period thereafter,
shall be considered prima facie evidence that the
licensee falsified documentation to the
Commissioner regarding the operation and
licensure of a Class A retail license(s) and result in
the immediate suspension of the license(s) and is
grounds for revocation of all retail outlet licenses
held by the licensee, and also shall result in the
forfeiture of all moneys paid to the Commissioner,
including any bond or other down payments
installment payments, payments in full or annual
retail license fees as agreed to by the active retail
licensee in the deferred payment financing
agreement (See also section 31).

9.10. The purchase option is not available to
any active retail licensee, applicant or subsequent
licensee who is a successful bidder or purchaser of
a retail license and who subsequently chooses to
open and operate a Class A retail license or
freestanding liquor retail outlet or who converts a
Class B retail license to a Class A retail license,

9.11. This rule and the code do not create any
expectation or rights in any retail licensee that the
purchase option will or will not be available for
any subsequent ten year license period.

§175-5-10. Deferred payment financing option.
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10.1. Any active retail licensee who elects the
purchase option for a Class A retail license or
licenses and complies with the requirements of W.
Va. Code 60-3A-10d shall be permitted to apply
for the deferred payment financing option for each
such license.

10.2. The Commissioner shall require a signed
letter of intent and a deferred payment financing
agreement, in the form provided by the
Commissioner, from any such active retail
licensee electing the purchase option and the
deferred payment financing option.

10.3.As part of the application for the deferred
financing payment option, to be provided by the
Commissioner at least 60 days prior to the license
bidding procedure, the Commissioner shall
require, at a minimum, the following information:

10.3.a. Certification that the applicant
elects to pay the purchase option for a Class A
retail license or licenses as provided in W. Va.

Code §60-3A-10b;

10.3.b. Certification that the applicant is
the current holder and operator of the active retail
license issued by the board and for which the
purchase option and the deferred payment
financing option is elected;

10.3.c. A description of the retail license
or licenses currently held by the applicant;

10.3.d. Any_ _information the
Commissioner _requires to evaluate the
creditworthiness of the applicant, including
without limitation the applicant’s authorization to
perform a criminal background check and credit
check: and

10.3.e. Any additional information the

Commissioner requires to effectuate the purposes
of W. Va. Code 60-3A-10d.

10.4. Any applicant must submit with its
deferred payment financing option application, a
down payment of fifty percent (50%) of the total
amount due under the deferred payment financing
agreement and subject to W. Va. Code 60-3A-
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10d(d) no later than May 1. 2010, or May 1% for
every ten vyear license period thereafier.
Installment payments are subject to interest. All
payments shall be payable via electronic funds
transfer, certified check or money order.

10.4.a. The total amount due is an amount
equal to the ten percent (10%) over and above the

minimum bid amount, as determined by the board.

10.4.b. The down payment is fifty (50%)
percent of the total amount due.

10.4.c. The remaining balance of the total
amount due is the total amount due minus the

down payment.

10.4.d. The interest rate is a rate computed
by using the adjusted prime lending rate minus
one hundred basis points. The interest rate shall
be set on the date the financing is approved by the
Commissioner.

10.5. Upon_review of each applicant’s
completed deferred payment financing option
application, the Commissioner shall make a
determination of the applicant’s eligibility within

fifteen (15) days.

10.5.a. Ifthe Commissioner determines an
applicant is ineligible for deferred payment
financing, is not in good standing with the state or
does not otherwise meet the requirements of
chapter 60, article 3A of the code for the issuance
of a Class A retail license, the Commissioner shall
notify the applicant that his or her application for
deferred payment financing is denied and shall
refund in full any moneys paid to the
Commissioner as a down payment,

10.5.b. Ifthe applicant’s deferred payment
financing application is denied for any reason
other than the fact that the applicant is not in good
standing with the state or is not otherwise eligible
for the issuance of a Class A retail license, the
Commissioner shall allow the applicant to pay the
full amount of a purchase option for its Class A
retail license or licenses as provided in W. Va.
Code 60-3A-10d. At the request of the applicant.
the Commissioner may credit any moneys
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received as a down payment towards payment of
the full amount of a purchase option for its Class
A retail license or licenses.

10.6. All eligible applicants shall enter a
deferred payment financing agreement with the
Commissioner, which shall contain such terms and

conditions as required by the Commissioner but at
a minimum shall contain the following:

10.6.a. The total amount due;

10.6.b. The interest amount to be charged
on the total amount due; and

10.6.c. The remaining balance of the total
amount due, and the installment payments

(including interest) which are payable over a
period of the first sixty (60) months from July 1.
2010, or for every July 1* for every ten year
license period thereafter.

10.6.c.1. The installment payvments
are payable in monthly or quarterly installment
pavments as elected by the retail licensee on its
deferred payment financing application.

10.6.c.2. If a retail licensee elects to
pay monthly, his or her first installment payment
is due on August 1, 2010, or on August 1* for
every ten vear license period thereafter, and
successive installment payments are due on the
first day of each month thereafter until the
remaining balance of the total amount due, plus
interest. is retired.

10.6.c.3. If a retail licensee elects to
pay quarterly, his or her first installment payment
is due on October 1, 2010, or on October 1* for
every ten vear license period thereafter, and
successive installment payments are due on the
first day of every third month thereafter until the
remaining balance of the total amount due, plus
interest, is retired.

10.6.c.4. A retail licensee may elect at
some point during the deferred payment financing
process to pay the remaining balance of the total
amount due, plus interest. There is no prepayment
penalty for such a payment in full.
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10.7. The failure of a retail licensee to make
an installment payment in accordance with the
terms of the deferred payment financing
agreement shall result in the entire remaining
balance of the total amount due. plus interest.
becoming immediately due and payable to the
Commissioner;

10.7.a. Upon the retail licensee’s payment
of remaining balance of the total amount due, plus
interest, the Commissioner may review the facts
and circumstances surrounding the failure to make
an installment payment and determine if the retail
licensee should continue to be licensed and
operate its Class A retail license or licenses. The
Commissioner may choose a number of penalties,
including probation, suspension. monetary
penalties, any combination of such penalties or
revocation;

10.7.b. The revocation of a retail license
for non-payment of an installment payment or
failure to pay in full of the remaining balance of
the total amount due, plus interest, shall result in
the forfeiture of the down payment and any

moneys paid to the Commissioner in accordance
with W. Va. Code 60-3A-10d.

10.8. The failure of a retail licensee to make
an installment payment in accordance with the
terms of the deferred payment financing
agreement, as agreed to by the retail license,
within thirty (30) days of the day on which the
payment was due shall result in the immediate
revocation of the Class A retail license held by the
licensee for which the non-payment occurred.

10.9. The Commissioner shall reissue any
license revoked pursuant to Section 10.8 and
proceed to advertise and offer for sale by sealed
competitive bid in accordance with this rule and
the code.

10.10. A retail licensee whose retail license is
revoked for failure to make payments as provided
in the deferred payment financing agreement and
pursuant to Section 10.8 is deemed an unsuitable
retail licensee who would not qualify to hold a
Class A retail license or Class B retail license or

any such license provided by the Commissioner

TGS
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and shall be permanently prohibited from bidding
on a retail license in any subsequent bids in any
ten year license period.

10.11. The purchase option and the deferred
payment financing option are not available to any
active retail licensee, applicant or subsequent
licensee who is a successful bidder or purchaser of
a retail license and who subsequently chooses to
open _and operate a Class A retail license or
freestanding liquor retail outlet or who converts a
Class B retail license to a Class A retail license..

10.12. This rule and the code do not create any
expectation or rights in any retail licensee that the
deferred payment financing option will or will not
be available for any subsequent ten vear license

period.

§175-5-911. License Bidding Procedure.

911.1. The issuance of retail licenses shall be
based on sealed competitive bids which have been
submitted on Bid Forms which have been
completed in accordance with written instructions
from the Commissioner.

911.1.1. A “BID FORM?” is-attached-as
AppendixE-and a 2-page “INSTRUCTIONS TO
COMPLETE BID FORM” is—attached—as
Appendix—F__will be provided by the

Commissioner.

911.1.2. Bidders submitting bids on forty-
five (45) or more of the authorized retail stores
shall submit in the bid package a prioritized list of
the stores in numerical order for which they have
bid. In the event that such bidders are not
successful bidders on any of their listed,
prioritized stores, such stores shall be removed
from the list in descending order, and may be
replaced in ascending order with any retail stores
listed above number forty-five (45) on their list
and for which they are successful bidders. For
each-ClassAlicense-histed-the-number-of stores

911.2. Each person desiring to submit a bid
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shall file the bid with the West-Virginia-Secretary
fAdministration—Purchasing—Bivision—2619

March—B—E(-)(—)G—at—l—%O—o—dockpm Comm1ss1oner

or his or her designee at a date, time and location
specified by the Commissioner in the bid

information packet. The Purchasing—Diviston

Commissioner or his or her designee will
safeguard the bids and will conduct the opening of

the bids on March-3;-2600-at+:36-o’clockpm- a

date and time specified by the Commissioner. ¥

The Commissioner or his or her designee will also
determine if the bids have been submitted in

compliance with the bidding requirements

established by the provisions of W. Va. Code

§§60-3A-1 et seq., 60-3A-10, 60-3A-10a and 60-

3A—10b For—this—purpose;—the—Secretary—of
; s Fthe-C STE 1 ' .:sa:th

Memorandum—of—Understanding—between—the

.
s dmmrinistration. e tary ¢

911.2.1. The failure to deliver or the
nonreceipt of a bid prior to the appointed date and
hour constitutes sufficient reason for the rejection
of a bid. After the bid opening process is
completed, the Commissioner or his or her
designee Director—of-thePurchasing—Division,
shall, by Affidavit, certify the name of each
bidder, the correct amount bid after adjusting for
each applicable preference, and whether the bid
was submitted timely and in correct form;,—and
The Commissioner’s designee shall have the-State
Poliee_a secure and bonded delivery firm or its
own emplovees securely deliver all of the bids and
the Affidavits to the Commissioner's office-or-to

hisdesiomee.

911.2.2. After the award of the retail
license, the Commissioner shall indicate upon the
successful bid that it was the successful bid.
Thereafter, a copy of the bid and the bidder's
application shall be maintained as a public record
in the Commissioner's office. It shall be open to
public inspection during normal business hours of
the Commissioner. These documents shall not be
destroyed without the written consent of the
Legislative Auditor.
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911.3. The Commissioner shall notify the
successful bidders of their winning bids and of the
deadline for bid payment which shall be by
certified mail, return receipt requested, by express
delivery with delivery confirmation or by personal
service in accordance with Rule 4, West Virginia
Rules of Civil Procedure for Trial Courts of
Record, the provisions of which are incorporated
into this rule by reference.

911.3.1. If the successful bidder fails to
pay to the Commissioner the bid price within the
deadline date specified by the Commissioner, the
bid bond provided for in W. Va. Code §§60-3A-
11 and 175 CSR 5-12 shall be forfeited and the
bidder shall not be issued the retail license_and be

prohibited from bidding on or purchasing a retail
license for any ten vear license period.

911.3.2. A bid bond shall not be forfeited
but shall be released if a purchase option applicant
or the successful bidder fails to qualify for the
Federal Wholesaler’s Basic Permit or the
wholesale dealer in liquors tax stamp and the retail
dealer in liquors tax stamp, unless the bidder
provided false information to the federal
government or to the Commissioner and such false
information was the basis for denial of the basic
permit in which case the bid bond shall be
forfeited.

911.3.3. In either event, the
Commissioner shall issue the retail license to the
next highest bidder for the retail license or reject
all bids and rebid the license in accordance with
the bid procedures contained in the provisions of
W. Va. Code §60-3A-] et seq., 60-3A-10, 60-3A-
10a, 60-3A-10b and this rule.

911.4. The successful bidder shall remit the
bid price and the annual retail license fee, as
specified in W. Va. Code §60-3A-10(e), to the
Commissioner by electronic funds transfer, money
order, certified check, or cashier's check. Payment
must be received in the Commissioner’s office no
later than the date and time specified by the

Commissioner in the bid information packet 4:66¢
p-m-on-Thursday, May25;2600. In the event that

the Board determines that a necessity exists to
require additional bids, then bids will be taken
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pursuant to the provisions of W. Va. Code §60-
3A-1, et seq., and this rule.

9.5. In the event two (2) more bids for the
same retail license are for the same amount, the
following procedure will be followed to determine
the successful bidder.

911.5.1. The bidders shall be notified to
meet at the Commissioner's office at a specified
date and time.

5911.5.2. At the time of the meeting the
names of the affected bidders shall be written on
individual slips of paper, and placed in a hat or
similar container.

911.5.3. The Commissioner shall then
draw from the hat one of the pieces of paper and
the bidder named thereon shall be declared the
successful bidder.

‘§175-5-1812. License Bidding Procedure and
the Preference for Resident Bidders.

1612.1. In determining the highest bidder for
purposes of W. Va. Code §60-3A-10a, and 175
CSR 5-10, the Board shall afford a five percent
(5%) preference for West Virginia resident
bidders. This preference shall be computed by
adding five percent (5) of the bid price to the bid
price submitted by the West Virginia resident
bidder for a retail license. This preference shall be
forfeited by any resident bidder who fails to
submit the minimum bid amount specified by the
Board for a particular retail license.

1612.1.1. This preference shall not be
added to the amount of any bid that is less than the
minimum amount specified by the Board for that
retail license.

1612.2. For purposes of W. Va. Code §60-
3A-10a and this section_of the rule, a bidder shall

be considered a West Virginia resident if the
bidder:

1012.2.1. Being an individual, has
resided in West Virginia for at least four (4) years
during the 48 consecutive month period
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immediately prior to the date on which the bid is
opened; or:

Example 1. The minimum bid for a Class
# B retail license is $300,000. Two (2) bids are
received. A West Virginia resident bidder submits
a bid of $305,000 and a nonresident submits a bid
of $310,000 for that license. The bid is awarded
to the West Virginia resident bidder. [$3005,000
+ $15,250.00 (which is five percent (5%) of
$305,000) equals $31520,250.00 which is greater
than the bid of $310,000 submitted by the
nonresident bidder.]

Example 2. The minimum bid for a new
Class B retail license is $200,000. Two bids are
received. A West Virginia resident bidder submits
a bid of $200,000 and a nonresident submits a bid
of $215,000 for that license. The bid is awarded
to the nonresident bidder. [$200,000 + $10,000
(which is five percent (5%) of $200,000.00)
equals $210,000, which is less than the bid of
$215,000 submitted by the nonresident bidder.]

Example 3. The minimum bid for a new
Class B retail license is $200,000. Two bids are
received. A West Virginia resident bidder submits
a bid of $190,000 and a nonresident submits a bid
of $205,000 for that license. The bid is awarded
to the nonresident bidder because the resident
bidder failed to bid the minimum bid amount. The
five percent (5%) resident bidder preference does
not apply in this example.

1612.2.2. Being a person other than an
individual, has had its headquarters or principal
place of business in this State for at least four (4)
years during the forty-eight (48) consecutive
month period immediately prior to the date on
which the bid is opened.

1612.3. “Headquarters™ or “principal place of
business” means the place where the majority of
the governing power of a bidder resides and is
executed.

Example 1. ABC Corporation is a Delaware
corporation whose corporate headquarters has
been located continuously in West Virginia since
July 1, 1990. ABC Corporation is a West Virginia
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resident for purposes of the preference allowed by
W. Va. Code §60-3A-10a and this section_of the
rule.

Example 2. D & E Corporation is
incorporated under the laws of West Virginia. Its
corporate headquarters is located in Alpha State.
D & E Corporation is not a West Virginia resident
for purposes of the preference allowed by W. Va.
Code §60-3A-10a and this rule.

Example 3. A corporation, whether
incorporated in West Virginia or in another state,
that operates retail outlets in this State but does
not have its headquarters in this State is nota West
Virginia resident.

Example 4. A partnership, limited liability
company or other legal entity that is not a
corporation, whether formed under the laws of this
or another state, that operates one or more retail
outlets in this State but does not maintain its
headquarters or principal place of business in this
State is not a West Virginia resident for purposes
of the resident vendor preferences allowed under
W. Va. Code §§60-3A-10a and 60-3A-10b and
this rule.

1012.4. In order to qualify as a resident
bidder, a person other than an individual, means a
bidder who in each year of the four (4) year period
during the forty-eight (48) consecutive months
immediately prior to the date on which the bid is
opened, did as follows:

1612.4.1. Had registered in accordance
with W. Va. Code §11-12-1, et seq., [“Business
Registration Tax”] to transact business within the
State of West Virginia;

1012.4.2. Maintained its headquarters or
principal place of business in this State:

1612.4.2.a. Whether or notthe person
other than an individual maintained its
headquarters or principal place of business in this
State for the required period can be certified by
the chief operating officer, by whatever name
called, of the person certifying, under penalty of
perjury, that the period of time the person’s
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headquarters or principal place of business was
continuously located in this State met the time
requirement, as of the date the affidavit is signed
and properly acknowledged, and stating that that
address will remain the same as of the date on
which the bids are to be opened. In addition to the
submission of an affidavit, the person shall also be
required to provide documentary proof that that
person has complied with all other requirements
specified in section 162.4. of this rule.

1612.4.3. Had actually paid, and not just
applied to pay, county personal property taxes on
the equipment used in the regular course of its
business activity; and

1012.4.4. Had actually paid, and not just
applied to pay, required business taxes imposed by
W. Va. Code §11-1-1, et seq.; a resident bidder
shall give written consent to the Tax
Commissioner authorizing disclosure to the
ABCC Commissioner of appropriate information
which will verify that the bidder has paid the
required business taxes, but such information shall
not contain the amounts of taxes paid nor any
other information deemed by the Tax
Commissioner to be confidential. An
“Authorization to Release Information™ will be
provided by the Commissioner formrprepared-by
attached-asAppendixG.

1012.5. A bidder who is an individual shall
be able to meet the four year continuous residency
requirement by providing the Commissioner with
documentary proof that he/she has resided
continuously in West Virginia for four (4) years
during the forty-eight (48) month period
immediately preceding the filing of the bid.
Copies of receipts from the Sheriff of a County
indicating payment of personal property taxes
and/or real estate taxes for each of the four (4)
years which indicate a West Virginia address for
the bidder; copies of Department of Motor Vehicle
documents such as a Driver’s License,
Registration Card, and Certificate of Title
indicating a West Virginia address for the bidder
during those four years; copies of Voter
Registration office documents indicating a West
Virginia residence address for the bidder during
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those four years; certification from the Tax
Commissioner that the bidder had filed Income
Tax Returns for the previous four year period prior
to the bid which indicated a West Virginia
residence address for the bidder are examples of
documents which can be submitted to the
Commissioner in proof of a bidder’s residence
address during the four (4) years in question.
Copies of any two documents mentioned above
shall be submitted with the bid form and to the
Commissioner’s office by any individual bidder
who desires to be granted a Preference For
Resident Bidders.

1612.5.1. An individual may prove that
he or she continuously resided in this State during
the required period ending with the day the
individual’s bid is opened by submitting with his
or her bid form an affidavit signed and
acknowledged, under penalty of perjury, certifying
the period of time the individual continuously
resided in this State, as of the date the affidavit is
signed and acknowledged, and stating that he or
she intends to be a resident of this State on the day
his or her bid is opened. In addition to this
affidavit, the individual will also be required to
submit supporting documents in proof of his or
her residency during the required period.

+012.6. A bidder who is other than an
individual and is claiming a preference for
residential bidders, shall submit documents in its
bid package which prove its entitlement to this
preferential treatment. The documents must
establish that the requirements of section 162.4 of

this rule have been satisfied.

4612.7. A bidder who believes he meets the
requirements for residency must affirmatively
assert his or her claim on the official application
form to receive this preferential treatment.

1612.8. A supplemental two-page (2)
guideline for bidders seeking a residential
preference is—attached—as—form—entitled
“Residential Bid Preferences” will be provided by

the Commissioner{Appendix1h.

§175-5-1113. License Bidding Procedure and
the Current Licensee’s Preference and the

Current Licensee’s right to match highest
bidder.

13.1. In determining the highest bidder for
purposes of W. Va. Code §60-3A-10b, and 175

CSR 5-10, the Board shall apply a current licensee
preference and a current licensee’s right to match
the highest bidder’s bid price. Any current
licensee who fails to submit the minimum bid
amount specified by the Board for its active retail
license or who is not operating a retail outlet for
which he or she is authorized under his or her
current license is not eligible for the current
license preference or the right to match the highest
bidder’s bid price.

13.2. No current licensee preference orright to
match shall reduce a bid below the minimum bid
established by the Board.

13.3. Current licensee preference.

13.3.1.An unsuccessful bidder who is a
current licensee and meets the Code and the rule’s
requirements shall have a 5% current licensee
preference for a retail license it holds and operates.

13.3.2. The 5% current licensee
preference for a current licensee who is an
unsuccessful bidder shall be computed by
subtracting 5% of the highest bid price from that
bid price. For any bidder who qualifies for the
West Virginia resident bidder preference and who
is also a current licensee, this preference shall be
an additional 5% preference.

13.4. Current licensee’s right to match the

highest bidder’s bid price.

13.4.1. An unsuccessful bidder who is a
current and active retail licensee, submitted a bid
higher than the minimum bid and who after
applying all preferences remains an unsuccessful
bidder, shall have the right to match the highest
bid for its active retail license subject to
complying with the requirements of this rule and
W. Va. §60-3A-1 et seq. and W. Va. Code §60-

3A-10b(e).

13.5. The Commissioner will provide a
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guideline entitled “Current Licensee Preferences”
for bidders seeking a current licensee preference
and a current licensee right to match.

§175-5-14. Criminal Penalties For Unlawful
Inducement.

114.1. It is unlawful for any person to give
another person any thing of value to induce the
other to refrain from bidding for a retail license.
Any person doing so is guilty of a misdemeanor,
and upon conviction, shall be fined not more than
ten thousand dollars ($10,000), and in addition,
shall be subject to a civil penalty payable to the
Commissioner of not more than one million
dollars ($1,000,000).

1+4.2. It is unlawful for any person to give
another person any thing of value to induce the
other to refrain from operating an outlet
authorized under a retail license. Any person
doing so is guilty of a misdemeanor and, upon
conviction, shall be fined not more than ten
thousand dollars ($10,000), and, in addition, shall
be subject to a civil penalty payable to the
Commissioner of not more than one million
dollars ($1,000,000).

§175-5-125. Bonding Requirements.

125.1. Each purchase option applicant or
applicant submitting a bid or bids for a retail
license under the provisions of this rule, shall
furnish to the Commissioner a bond at the time of
the purchase option or bidding. The bond shall
guarantee the payment of twenty-five percent
(25%) of the total price_of the purchase option or
the bid for each retail license. In the event that a
winning bid is not paid, the bid—bond will be
forfeited to the State.

125.2. A four-page (4) “Approved Format for
an “Irrevocable Letter of Credit” will be provided

by the Commissioner is-attached-as-Appendix1.
§175-5-136. Annual Retail License Fee.

136.1. The annual retail license fee for a
Class A retail license or a Class B retail license is

the-sunmrobtained-by-multiplying-the-number-of
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appliesby onetwo thousand dollars ($12,000)_per
each retail license operated by a retail licensee and

is due on or before June 30, 2010, or on or before
June 30" for every vear thereafter during a ten

ear license period.

B 1 Lottt 1 I doft
51,000):

§175-5-147. Sale, Assignment or Transfer of
Retail License.

147.1. No person may purchase or otherwise
acquire a retail license unless the Commissioner
has first approved the person’s qualifications to
hold a retail license. Those qualifications are the
same as those required by W. Va. Code §§60-3A-
1 et seq.8 and +75-€ESR-5-8 this rule.

147.2. No person may sell, assign or
otherwise transfer a retail license without the prior
written approval of the Commissioner. The
Commissioner’s approval shall not be
unreasonably withheld. For purposes of W. Va.
Code §§60-3A-14 and this 175-5-14, the merger
of a retail licensee or the sale of more than fifty
percent (50%) of the outstanding stock of a
licensee which is a corporation, or of the
partnership or ownership interests of a partnership
or other entity that is not a corporation, shall be
deemed to be a sale, assignment or transfer of a
retail license.

§175-5-158. Surrender of Retail License.

158.1. When a retail licensee surrenders a
retail license to the Commissioner or when it is
revoked or forfeited, the Commissioner shall then
proceed to reissue the retail license by following
the bidding and other procedures set forth in W.
Va. Code §60-3A-1, et seq., and this rule for the
initial issuance of a retail license.
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158.2. The effective date of a rebid license
under this section shall be only for the portion of
the ten-year (10) license remaining after the bid is
awarded.

§175-5-169. Restriction on Location of Retail
Outlets.

169.1. No retail outlet may be located within
the immediate vicinity of a school or church.

169.2. The provisions of W. Va. Code §60-
3A-16 and this subsection do not apply to the
location of a retail licensee who, on February 27,
1990, held a license for the retail sale of wine,
fortified wine or nonintoxicating beer at such a
location.

§175-5-1720. Wholesale Prices Set By
Commissioner.
4720.1. The Commissioner has fixed

‘wholesale prices for the sale of liquor, other than
wine, to retail licensees. The Commissioner shall
sell liquor, other than wine, to retail licensees
according to a uniform pricing schedule.

+720.1.1. The Commissioner has
established wholesale prices for the sale of liquor
to retail licensees which is based upon the
delivered cost of distilled spirits which ABCC
purchases plus a mark-up of 258%, or a
percentage the Commissioner may otherwise
determine. A shipping, delivery and handling
charge of-one—dolar-and-fivecents($+65)per
case delivered_as periodically set by the
Commissioner will be added to the total purchase
price._The Commissioner charges additional fees
pursuant to 175 CSR 6 to ensure the efficient
operation of the ABCC warehouse

1720.1.2. A uniform pricing schedule is
maintained by the publication of an ABCC
“Quarterly Spirits Price List—Wholesale—Spirits
€atalog™ which is sent to all retail licensees on a
quarterly basis on February 1, May 1, August 1
and November 1 of each year or shall be made
available by the Commissioner on the ABCC
website. This catalog contains all alcoholic
products normally available from the ABCC in
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addition to complete product information and
pricing structure. Further pricing is disseminated
in the annual ABCC Tradeshow Catalog with
pricing, as submitted by manufacturers and
suppliers. for West Virginia product available for
purchase at the ABCC Tradeshow by retail
licensees.

§175-5-1821. Days and Hours Retail Licensees
May Sell Liquor.

1821.1. Retail licensees may not sell liquor
on Sundays, Christmas or election day, or between
the-hoursof tenro’elock 12:00 p=mr, midnight, and
eight o’clock a.m. on weekdays and Saturdays.
Wine and fortified wines may not be sold between
the hours of two o’clock a.m. and one o’clock
p.m. on Sundays, or between the hours of two
o’clock a.m. and seven o’clock a.m. on week days
and Saturdays.

1+821.2. For purpose of this section, "election
day" shall mean only statewide primary election or
general election days, and shall not mean any
other State or local election day.

§175-5-1922. Limitation on Amount to be Sold.

Not more than ten gallons of alcoholic liquor
may be sold by a retail licensee to a person at one
time without the approval of the Commissioner.
However, a sale in excess of ten gallons may be
made to a religious organization purchasing wine
for sacramental purposes. This section does not
apply to purchases by private clubs as defined in
W. Va. Code §60-7-2.

§175-5-263. Nonapplication of Rules to Retail
Sales of Nonintoxicating Beer.

263.1. This rule does not apply to retail sales
of nonintoxicating beer. 1756 CSR 1, contains
the rule for nonintoxicating beer licensing and
operations procedures.

§175-5-214. Tax on Purchases of Alcoholic
Liquor.

244.1. In addition to the cost of alcoholic
liquor, a State tax authorized by W. Va. Code §60-
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3A-21 of five percent (5%) of the purchase price
must be added to all purchases from retail
licensees, and the tax must be collected with the
purchase price by the retail licensee.

§175-5-225. Requirement for Posting
Information Signs.

225.1. Each retail licensee shall post in an
open and prominent place within each retail outlet
a blood-alcohol chart in the form prescribed by W.
Va. Code §60-6-24, the provisions of which are
incorporated in this rule by reference. The chart
will be provided by the Commissioner-tAppendix
M.

225.2. All persons licensed to sell alcoholic
liquor, wine, beer. er—monintoxicating beer,
nonintoxicating craft beer or other alcohol product
at retail either for consumption off-premises or on-
premises, or both, shall display signs provided by
the Commissioner warning of the possible danger
of birth defects which may result from the
consumption of alcohol during pregnancy

AppendixN).

25.3. All Class B retail licensees or mixed
retail liquor outlets shall post and display, in and
around their restricted area or separate retail floor
space devoted solely to the sale of West Virginia
product, wine and nonintoxicating beer, at least

six prominently marked signs as provided in
subsection 5.2.5.¢.3.

22534. Upon a determination by the
Commissioner that a licensee has failed to comply
with these provisions, the Commissioner may
impose a civil administrative penalty for not less
than one hundred dollars ($100) nor more than
one thousand dollars ($1,000) for each violation_,
suspend the retail licensee, or a combination of
monetary penalty and suspension.

§175-5-236. Records Required of Retail
Licensees; Inspection of Records.

236.1. Each retail licensee must keep a record
in book form showing the date that all West
Virginia product, distilled spirits, wine and beer
were received on his or her, or its premises, and
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from whom received.

236.2. Each retail licensee shall also maintain
records including ABCC Form 190 showing the
merchandise code, the total quantity of sales, and
the quantity of each sale to a religious
organization or to a private club as defined in W.
Va. Code §60-7-2. A copy of ABCC Form 190 1s
attached-as-Appendix—_will be provided by the

236.2.1. In the case of sales to a private
club, ABCC Form 190 shall be maintained by the
retail licensee and the club must be identified by
name, address and ABCC license number, and the
full name of the person receiving the order must
be clearly listed.

236.2.2. Each retail licensee must send a
copy of ABCC Form 190 to the ABCC
Warehouse each week, together with the Weekly
Invoice which is a computer printout of the
products ordered and delivered each week to a
retail licensee. The driver of the delivery truck
will take the ABCC Form 190 and the ABCC
Weekly Invoice to the ABCC Warehouse each
week. A copy of the ABCC Weekly Invoice-ts
attached-as—Appendix= will be provided by the

236.2.3. Failure by a retail licensee to
comply with the provisions of subsection 236.2.2
will subject him, or her, or it, to assessment of a
Civil Penalty under the provisions of W. Va. Code
§60-3A-26.

236.3. Records required to be maintained by
this Section 236 shall not be destroyed, erased or
altered for at least four (4) complete calendar
years or until the year the retail licensee is audited
and accepted by the department of revenue.

§175-5-247. Unlawful Acts by Persons.

247.1. It shall be unlawful for any person
under the age of twenty-one (21) years who, for
the purpose of purchasing alcoholic liquor from a
retajl licensee, misrepresents his or her age, or
who for such purpose presents or offers any
written evidence of age which is false, fraudulent
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or not actually his or her own, or who illegally
attempts to purchase alcoholic liquor from a retail
licensee. Any person who violates the provisions
of W. Va. Code §60-3A-24(b) is guilty of a
misdemeanor, and, upon conviction thereof, shall
be fined in an amount not to exceed fifty dollars
($50.00) or imprisoned in the regional jail for a
period not to exceed seventy-two (72) hours, or
both fined and imprisoned, or, in lieu of such fine
and imprisonment, may, for the first offense, be
placed on probation for a period not exceeding
one (1) year.

247.2. Tt shall be unlawful for any person to
knowingly buy for, give to or furnish to anyone
under the age of twenty-one (21) to whom he or
she is not related by blood or marriage any
alcoholic liquor from whatever source. Any
person who violates the provision of W. Va. Code
§60-3A-24(c) is guilty of a misdemeanor and
shall, upon conviction thereof, be fined in an
amount not to exceed one hundred dollars
(8100.00) or imprisoned in the regional jail for a
period not to exceed ten (10) days, or both fined
and imprisoned.

247.3. It shall be unlawful for a person while
on the premises of a retail outlet to consume
alcoholic liquor or break the seal on any package
or bottle of liquor. Any person who violates the
provisions of W. Va. Code §60-3A-24(d) and this
subsection is guilty of a misdemeanor and shall,
upon conviction thereof, be fined in an amount not
to exceed one hundred dollars ($100.00) or
imprisoned in the regional jail for a period not to
exceed ten (10) days, or both fined and
imprisoned.

247.4. 1t shall be unlawful for any person
under the age of twenty-one years to purchase,
consume, sell, serve or possess alcoholic liquor.
Any person who violates the provisions of W. Va.
Code §60-3A-24(a) is guilty of a misdemeanor
and upon conviction thereof, shall be fined in an

amount not to exceed five hundred dollars or shall -

be incarcerated in the regional jail for a period not
to exceed seventy-two hours, or both fined and
imprisoned, or, in lieu of such fine and
incarceration, may, for the first offense, be placed
on probation for a period not to exceed one year.
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247.5. Nothing in W. Va. Code §60-3A-
24(a), nor any rule of the Commissioner, shall
prevent or be deemed to prohibit any person who
is at least eighteen years of age from serving in the
lawful employment of a licensee which includes
the sale and serving of alcoholic liquor.

247.6. Nothing in this subsection shall
prohibit a person who is at least eighteen years of
age from purchasing or possessing alcoholic liquor
when he or she is acting upon the request of or
under the direction and control of any member of
a State, federal or local law-enforcement agency
or the Commissioner while the agency is
conducting an investigation or other activity
relating to the enforcement of the alcohol
beverage control statutes and the rules of the
Commissioner.

§175-5-258. Certain Acts of Retail Licensees
Prohibited; Criminal Penalties.

258.1. It is unlawful for any retail licensee, or
agent or employee thereof, on such retail licensee's
premises to:

258.1.1. Sell or offer for sale any
alcoholic liquor other than from the original
package or container;

258.1.2. Sell, give away, or permit the
sale of, gift of, or the procurement of, any
alcoholic liquor, for or to any person under the age
of twenty-one (21);

258.1.3. Sell, give away, or permit the
sale of, gift of, or the procurement of, any
alcoholic liquor, for or to any person who is
visibly intoxicated,

258.1.4. Sell or offer for sale any
alcoholic liquor on any Sunday or other than
during the hours permitted for the sale of alcoholic
liquor by retail licensees as provided under W. Va.
Code §60-3A-1, et seq., and this rule;

258.1.5. Permit the consumption by any
person of any alcoholic liquor;

258.1.6. With the intent to defraud, alter,
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change or misrepresent the quality, quantity or
brand name of any alcoholic liquor;

258.1.7. Permit any person under
eighteen (18) years of age to sell, furnish or give
alcoholic liquor to any other person;

258.1.8. Purchase or otherwise obtain
alcoholic liquor in any manner or from any source
other than the Commissioner; or

258.1.9. Permit any person to break the
seal on any package or bottle of alcoholic liquor.

258.2. Any person who violates any provision
of this section is guilty of a misdemeanor, and
shall, upon conviction thereof, for each offense be
fined not less than one hundred dollars ($100) or
no more than five thousand dollars ($5,000), or
imprisoned in the regional jail for not less than
thirty (30) days nor more than one (1) year or both
fined and imprisoned.

258.3. Nothing in W. Va. Code §60-3A-1 et
seq., or this rule, or any other rule of the Board or
Commissioner, prevents or prohibits any retail
licensee from employing any person who is at
least eighteen (18) years of age to serve in any
retail licensee's lawful employment at any retail
outlet operated by such retail licensee, or from
having such person sell liquor under the
provisions of W. Va. Code §60-3A-1 et seq., and
this rule.

258.3.1. With the prior written approval
of the Commissioner, a retail licensee may employ
persons at any retail outlet operated by such retail
licensee who are less than eighteen (18) years of
age but at least sixteen (16) years of age, but such
persons' duties shall not include the sale of liquor:
Provided, that the authorization to employ such
persons under the age of eighteen (18) years shall
be clearly indicated on the retail license issued to
any such retail licensee.

258.3.2. Permission to employ persons who
are sixteen (16) or seventeen (17) years of age
must be sought on the application for license or on
any annual license renewal form only and such
approval will not be unreasonably withheld.
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258.3.3. The age restrictions in his section
apply to minor children of the licensee.

§175-5-269. Civil Penalties.

269.1. Any retail licensee who violates any
provision of W. Va. Code §60-3A-1 et seq., any
rule promulgated by the Board or any rule
promulgated by the Commissioner may be
assessed a civil money penalty by the
Commissioner. The amount of this money penalty
may not exceed one thousand dollars ($1,000) for
each violation of the Act, the Board rule or a rule
of the Commissioner.

269.2. Each day the violation continues shall
constitute a separate violation.

§175-5-2730.
Retail License.

Suspension or Revocation of

2730.1. The Commissioner may, upon his or
her motion, or upon the sworn complaint of any
person, conduct an investigation to determine if
any provision of W. Va. Code §60-3A-1 et seq.,
this rule or of any other rule promulgated by the
Board or Commissioner under authority of W. Va.
Code §60-3A-6 has been violated by any retail
licensee. The Commissioner may immediately
suspend a retail licensee for failing to meet and
maintain licensure requirements, purchase option
requirements or deferred payment financing
requirements, or if the Commissioner determines
that public safety will be adversely affected by the
licensee’s continued operation. The Commissioner
may suspend or revoke a retail license if the retail
licensee, or any employee thereof acting in the
scope of his or her employment, has violated any
such provision, and may suspend a retail license
without hearing for a period not to exceed twenty
(20) days if he or she finds probable cause to
believe that the retail licensee, or any employee
thereof acting in the scope of his or her
employment, has willfully violated any such
provision.

2730.2. The Commissioner may revoke a
retail license for any reason which would
constitute grounds for the denial of an application
for retail license filed pursuant to W. Va. Code
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§60-3A-8.

§175-5-2831. Revocation of License For
Failure to Operate Retail Outlet & Forfeiture
of Retail Outlet for Failure to Operate Retail
Outlet.

2831.1. Revocation. -- The Commissioner,

. . . o

rute; may revoke a Class A retail license if the
licensee fails to operate at—teast-one—of-the a
freestanding Jiquor retail outlets authorized under
the license and may revoke a Class B retail license
if the licensee fails to operate the-a mixed retail
liquor outlet authorized under the license.

31.1.a. The Commissioner may revoke a
retail licensee who fails to meet the requirements

of section 9.

31.1.b. The Commissioner may revoke a
retail licensee who fails to meet the requirements

of section 10.

31.1.c. The Commissioner may revoke a
retail licensee who fails to meet the requirements

of this rule and the code.

2831.2. Disqualification of current licensee
whose license is revoked. - When a license is
revoked under W. Va. Code §60-3A-27a(a), the
Commissioner may not accept the bid of the
person who _has had the-a license revoked, or of a
related person, when the license is offered for bid
following the reyocation. As used in this
subsection, a bidder is a “related person” when the

‘relationship between the bidder and the person
whose license was revoked is such that the latter
indirectly owns or controls the bidder under the
provisions set forth in section 53 4 of this rule.

2831.3. Procedural due process. - A
revocation of a Class A retail license or Class B
retail license under W. Va. Code §60-3A-27a is
subject to the provisions for notice, hearing and
judicial review prescribed in W. Va. Code §60-
3A-28.

2831.4. Forfeiture of authorization to operate

3

retail outlet. -- When a person operates atteast
one-ofthe aretail outlets authorized under a Class
A retail license but fails to operate the—entire
number-of-another retail outlets authorized under
the_as a separate license, the Commissioner may,
after employing criteria prescribed by the Board,
reduce the number of retail outlets the person is
authorized to operate under-that-license-by the
number not being operated. As used here, “failure
to operate a retail outlet” includes, but is not
limited to:

2831.4.1. Total failure to open and
operate a retail outlet within ninety (90) days after
July 1, 2000, and July 1* for every ten year license
period thereafter or the day the person is awarded
the license, whichever day occurs last;

2831.4.2. Failure to reopen the retail
outlet within 90 days after it is closed, unless the
closure was due to fire, flood or other act of God,
war, riot, or other catastrophe as to which
negligence or willful misconduct on the part of the
licensee or a person under the control of the
licensee was not the proximate cause, unless the
reopening is prevented by a matter in controversy
pending judicial adjudication on or before the 60th
day;

2831.4.3. Failure to reopen the retail
outlet within 180 days after it was closed due to
fire, flood or other act of God, war, riot, or other
catastrophe as to which negligence or willful
misconduct on the part of the licensee or a person
under the control of the licensee was not the
proximate cause, unless the reopening is prevented
by a matter in controversy pending judicial
adjudication on or before the 180th day; or

2831.4.4. Failure to operate a retail outlet
in a commercially reasonable manner as defined in
subsection 3:3:3- of this rule.

Example 1. -- The holder of a Class A
license authorizing the operation of two retail
stores opens the second retail outlet but operates it
only six hours per week.

2831.5. Issuance of Class B license. -- The
Board may authorize the Commissioner to issue,
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subject to the bid requirements of W. Va. Code
§60-3A-16 et seq., a Class B license for each retail
outlet for which authority to operate is forfeited
under this section 28-of this rule. The Board shall
set a minimum bid for each Class B license.

2831.6. Procedural due process. -- A
reduction in the number of retail outlets that may
be operated by the holder of a Class A retail
license under W. Va. Code §60-3A-27a is subject
to the provisions for notice, hearing and judicial
review prescribed in W. Va. Code §60-3A-28.

§175-5-2932. Notice of and Hearing on
Boundary Disputes.

2932.1. Any retail licensee who disputes the
placement of any part of the boundary which
forms a part of the boundary of the market zone,
or designated area within the market zone, within
which the retail licensee's retail outlet is located
may petition the Commissioner for a resolution of
the dispute.

2932.1.1. The petition shall be in writing,
and shall state the boundary in dispute, the
grounds of the petition and all persons who may
be affected by the Commissioner's decision.

2932.1.2. A copy of the petition shall be
concurrently served upon all persons who may be
affected by the Commissioner's decision and the
petitioner shall verify under oath that such service
has occurred.

2932.1.3. Within ten (10) days after
receipt of the petition, the Commissioner shall
schedule a hearing on the matter. At least twenty
(20) days' notice of the hearing shall be provided
to affected persons. Notice is to be sent by
certified mail, return receipt requested to the
addresses provided by the petitioner.

2932.2. The hearing and the administrative
procedures prior to, during and following the
same, shall be governed by and in accordance with
the provisions of W. Va. Code §29A-5-1, et seq.,
in like manner as if those provisions were fully
set forth in this section.

32

2932.3. Any person adversely affected by an
order entered following a hearing shall have the
right of judicial review thereof in accordance with
the provisions of W. Va. Code §29A-5-4 with like
effect as if those provisions of said §29A-5-4 were
fully set forth in this section.

2932.4. The judgment of a circuit court
reviewing such order of the Commissioner shall
be final unless reversed, vacated or modified on
appeal to the supreme court of appeals in
accordance with the provisions of W. Va. Code
§29A-6-1.

2932.5. Each party shall be responsible for
his or her own legal representation.
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MAILING ADDRESS: PHYSICAL ADDRESS:

Given under my hand this,
Notice: This license is issued only to the Licensee named above foruseas  the day of
specified, and cannot be abandoned, loaned, rented or leased, and is not
signable or transferable.

992842 FILE-COPY Commissioner
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STATE OF WEST VIRGINIA
DEPARTMENT OF REVENUE
ALCOHOL BEVERAGE CONTROL ADMINISTRATION

322 70" Street, SE
Charleston, West Virginia 25304-2900

JOE MANCHIN III DALLAS S. STAPLES VIRGIL T. HELTON
GOVERNOR COMMISSIONER CABINET SECRETARY
December 10, 2009

Ashley Summitt, Esq., Chief Counsel
West Virginia Secretary of State
Bldg. 1, Suite 157-K

1900 Kanawha Blvd. East
Charleston, WV 25305-0770

Re:  Amendment to Emergency Rule 175 CSRS and
2™ Comment of Legislative Rule 175 CSR 5

Dear Ms. Summitt:

From our meeting on December 8, 2009, the WVABCA is amending the Emergency Rule filed
and in effect for 175 CSR 5 and is simultaneously filing for a Second Comment Period for 175
CSR 5’s Legislative Rule pursuant to the actions of the Retail Liquor Licensing Board (the
“RLLB” and see also W.Va. Code §60-3A-5 and 6, as amended).

The RLLB at its November 6 and 18, 2009 meetings discussed and approved amendments to the
minimum bid formula set in the RLLB’s previously approved Emergency and Legislative Rule
for 175 CSR 5 filed with your office on August 31, 2009 (See W.Va. Code §60-3A-6(c)(3) and
60-3A-10b(b), as amended). Attached to this letter are the November 6 and 18, 2009 RLLB
meeting minutes and approvals. The emergency amendments are only on page 13 of 175 CSR 5
(see attached highlighted page 13).

The emergency to have the amendments to the Emergency Rule is now greater since the first
phase of the re-licensing process addressed in 175 CSR 5 for retail liquor stores begins in
December. I would request that the Secretary of State’s office review the Emergency Rule and
approve the Amendment to the Emergency Rule on or before Wednesday, December 16, 2009.

Thanks for the meeting with me and please call me at 304-558-2481 x255 if you have questions
or need any additional information.

Sincerely, @
Anoop "fghasin

" WVABCA General Counsel
(304) 558-2481 “AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION EMPLOYER” FAX (304) 558-0081

http://www.wvabca.com
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MINUTES

The West Virginia Retail Liquor Licensing Board mecting was called to order by the
Department of Revenue Secretary and Chairman of the Board, Virgil Helton, on Friday,
November 6, 2009 at 1:45 p.m. in the Department of Revenue’s Conference Room, State Capitol
Complex, Charleston, West Virginia.

Members Participating:
'William B. Ferrell, Jr., Board Member
f’ prcﬂ Shell, III, Board Member
Virgil Helton, Cabinet Secretary of the Department of Revenue
Dallas Staples, WVABCA Commissioner

Also present were staff and guests:
Anoop Bhasin, WVABCA General Counsel
Keith Wagner, WVABCA Deputy Commissioner
Betsy Smith - WVABCA Accountant
Kathy Lawson, Deputy General Counsel of the Department of Revenue
Kimberly Osborne — Department of Revenue
Bridget Lambert, WV Retailers Association
Chuck Smith, Smith Cochran & Hicks
Patrick Smith, Smith Cochran & Hicks
Greg Hoyer — Rite Aid
Thomas Zamow — Attorney
William Horne — Welch
B. Mowdy — Welch
Mark Borror -
Lori McClung - Lewisburg
Harold Wilkes — Parkersburg
Joseph Moser — Morgantown
Joseph Moser II - Morgantown
Regan Bartley — Parkersburg
Butch Pennington — Martinsburg
Kim Winkler — Charleston

A sign-in sheet was passed around the room for all who were present to sign.

Chairman Helton noted there was a 100% quorum esent, therefore the meeting could begin.
He then asked if the board members had reviewed the minutes from the previous meeting on
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August 31, 2009. It was indicated they had. Chairman Helton then asked for a motion to
approve the minutes. Mr. Ferrell noted that on page three of the minutes, it read that he made a
motion and then seconded the motion himself. Mr. Bhasin stated they would research the tape
from the previous meeting and corrections would be made. Chairman Helton stated they could
approve the amended minutes at the next scheduled meeting.

The next item on the agenda was the WVABCA Commissioner’s report. Commissioner Staples
updated the Board on the September 23, 2009 Trade Show. He stated that Trade Show revenues
have been steadily climbing since 2004. The 2009 fiscal year for the WVABCA ended with
record sales of $80,800,000.00 from the WVABCA bailment warechouse and Commissioner
Staples stated he appreciates the efforts brought forth by the retail locations. Chairman Helton
congratulated the WVABCA on a fine year.

hairman Helton decided to move to “Other Business” on the agenda due to the number ¢f i
| guests present at the meeting. He asked for comments from any of the guests, but due to the ti 1 /
| constraints and the number of guests present, he allowed 5 minutes per speaker to make'

comments. Three people indicated they wanted to speak.

"Bridget Lambert, President of the WV Retailers Association, stated there were possibly 5 to rT |
re}tall liquor outlets who may pay less under this current bidding system than they did in the 2000 |
b}dd:mgprocess, and wanted to explain to the Board why that may occur. She asked if she co d'
ass out a pamphlet that shows what occurred in the zones in Berkeley and Jefferson counties in |
000, versus what will occur in 2010 with the current system. Chairman Helton agreed to her |

 request. Ms. Lambert explained a few stores had to go up against large chain store bids in 2000,

‘ qausing them to pay huge amounts to hold onto their licenses. If the formula uses the actual bi
versus the minimum bid of 2000, these stores will again have to face tremendous odds
mamtam their licenses in the 2010 bidding process. She feels Senate Bill 282, the Governor® s
Blll was developed to assist the free-standing retail liquor stores in the bidding process, and\ ;

ts the RLLB to allow for the few stores affected to be formulated by the minimum bid in
their respective zones. The Board did not have any questions for Ms. Lambert.

Eutch Pennington then addressed the Board. He first praised Commissioner Staples and thé
1 WVABCA for their hard work with the legislative bills concerning the 2010 rebid process. He
' stated the store in Berkeley County which Ms. Lambert was referring to is his retail liquor store.
Due to a large chain store bid in 2000, he and his wife ended up paying three times what ‘\
license was worth to hold onto their license. Mr. Pennington stated his business has besn
successful since 2000, and now with the 2010 rebid, he feels like he is being penalized all over
-again for the huge payment he had to make 10 years earlier. He feels all licenses in a If
should be rated on an equal basis. The Board did not have any questions for Mr. Pennington. B
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Thomas Zamow then addressed the Board and handed out some economic data from Logan
County. He asked the Board to add an additional Class A liquor license in Logan County at the
Fountain Place Mall, where 40,000 cars pass by per day. Mr. Zammo also suggested the Board
could possibly move a dormant license into this area where there is a perceived need. He stated
that due to its location, his proposed store would not be in direct competition with the other retail
liquor outlets in Logan County. The Board did not have any questions for Mr. Zamow.

Chairman Helton asked if anyone else had anything to add, thanked those for their comments and
said the Board would take them into consideration.

Chairman Helton said that a decision on the formal request to create a new license in Logan
County could not be made during this meeting. He asked the Consultant to look at all of the
dormant licenses, population shifts, increases and decreases in sales, etc. He asked the
Consultant to prepare a report with data and recommendations, not just on the Logan County
proposal, but on all of the dormant licenses, to be presented to the Board within a week to ten
days. Mr. Bhasin asked if the third item on the agenda (Review of Data by the Consultant ...)
would be tabled until the next meeting. Chairman Helton agreed.

@omss1oner Staples moved to table the third item on the agenda until the next meetm@
' Mr. Shell seconded.

'VOTED:  The third item was tabled until the next meeting.

qm Helton asked the Board to review the minimum purchase price calculations. He sai “g?
the formula is in Tab 3 on page 4. Patrick Smith passed hand-outs to the group and went thro
' the process of the calculations. There was discussion of whether to add the 10% increase to the
1 censes which were never purchased, or apply a 0% sales factor. The Board was asked to make \
assumption on this matter. It was decided to table a decision until after the recommendatmns)
are made by the Consultant at the next meeting.

,.///

(ﬂ Mr Bhasin said that the Board should review the minimum bid calculations and, except for

inactive licenses, make a motion to approve the calculations. Chairman Helton said that pnor\to{
the motion, he would like to talk about a concept with regard to the potential of amending —'in|
certammstances the formula which was developed. He said the Board heard two md1v1duarls~

4 speak of the minimum bid and the impact it would have on certain stores in certain markets.

' Chairman Helton wanted the Board to discuss the pine licenses who wonldpayJesmﬂaeQQlO

‘ rebld for the purchase option with the current calculations than they mdmlmrﬁﬁméd‘

those nine license blds be at least equal to the actual bid in 2000
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’,f'\gcommissioner Staples said that he could appreciate the comments on both sides of the issue. |

¢ Chairman Helton said they should realize that those bids which were above the minimum bid in\k

2000 were market value bids, made by individuals who made a decision to make those higher
~ bids at the time. Mr. Shell asked if the Board needed to make a decision at this meeting, or iﬁ

they should decide after looking at all of numbers at f later time. Mr. Ferrell said that when

- making a decision, the Board should hear a recommendation from the Consultant at the next
meeting and also consider that only nine stores out of 165 are involved. Chairman Helton stated
' they could decide at the next meeting to be scheduled in approximately 7 days afier the Board
and the Consultant have more time to look at the issue.

f(llommissioner Staples made a motion to table
' calculations until the next meeting. Mr. Shell secon

Chairman Helton then asked for a discussion on approving the definition of creditworthiness. If
an entity takes the purchase option, paying 50% down and paying the next 50% within 5 years at
a market interest rate, then the state is therefore extending credit to that entity. Mr. Bhasin
explained the financing agreement and the credit application were in Tab 4. He then asked the
group to turn to Tab 2 where there is an analysis of itworthiness. Mr. Smith would speak to
the Board about creditworthiness. He said as part of the credit application, there were mandatory
requirements. The first is the ability to give a down payment of 50%. The next is that the
applicant must have a favorable payment history with the WVABCA and not have previous
violations. The applicant must also submit copies of articles of incorporation or organization
filed with the Secretary of State’s office, a copy of their business license, a copy of their
certificate of Workman’s Comp. coverage, copies of the last 3 years of federal income tfax
returns and also be in good standing with the State Tax Department through the Secretary of
State’s Office and Bureau of Unemployment. The B also reserves the right to perform a
credit check if it feels necessary. Mr. Bhasin said if their payment is more than 30 days late,
there are provisions in the code to revoke the license. Therefore, the collateral is the 50% down
payment, any payments they have made afterward and the license itself. Chairman Helton stated
the Board may want to look at the mandatory requirement that states the Licensee may not have
ever had a violation, and reword it to state ‘a major violati

Mr. Shell moved the Board approve the definition of
wording to read ‘a major violation.” Commissioner Staples seconded.

VOTED: The definition of creditworthiness was accepted.

e minimum bid and purchase optioﬂ )

.
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Chairman Helton stated the next item on the agenda is the review and approval of purchase
option packets and related documents, deferred payment financing option and related documents,
and to instruct the WVABCA to proceed with printing the packets and the Consultant with
mailing the packets. The Board has deferred action on certain minimum bids and therefore
computation of the Purchase Options until the next meeting. Mr. Bhasin said that since the
Board tabled a decision on the minimum bids, he suggested they also table the printing of the
packets. Chairman Helton agreed.

Mr. Bhasin then asked the Board to review and approve the information packet. It starts with the
background of the bidding process and the Senate Bill process. Definitions, requirements,
appendices and Frequently Asked Questions were listed to assist in making the process as simple
as possible, due to the complexity of the Senate Bill. Documents are also available on the web
site for potential Licensees to reference, as well as a reminder that there have been changes and
new restrictions from the 2000 rebid process. Explanations of the formula are discussed, the
phases and timelines of the bidding process are defined (Phase 1- the Purchase Option Process
and Phase 2 — the License Bidding Process) and the Deferred Payment Option is outlined with
the different payment options. The disclaimer in the 2010 packet is similar to the one in the
2000 packets, stating there is no guarantee of profit in bidding and maintaining a retail liquor
license. The Supplemental Packet is separated from the larger packet of information because it
contains all of the forms and documents which need to be completed and returned to the
WVABCA. When the packets are sent to the 165 retail liquor licensees, they will each contain
individual information which applies to each specific retail liquor outlet along with letter of
intent, release of information forms and a promissory note to sign.

Chairman Helton stated the WVABCA and the Consultant had done a very good job on the
document. He asked for an explanation on how the interest rate is established for the Deferred
Payment Options. Mr. Bhasin said the prime rate published by the Federal Reserve on February
1, 2010 (minus 100 basis points) would be the fixed rate of interest for the deferred payments.
Chairman Helton said that if the rates stay close to as they are now, this will be the “best deal in
town” for those who choose to take advantage of the deferred payment plan. He then asked for
comments or suggestions for any changes, which there were not.

Chairman Helton asked for a specific motion to approve the document with the exclusion of the
items tabled to the next meeting (the final decision on minimum bids which will define the
purchase option prices and the printing.)

Commissioner Staples moved they approve the document with the above exclusions. Mr. Shell
seconded.
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VOTED: The document was approved with the above exclusions, which are deferred until the
next meeting.

Chairman Helton then wanted to review what the Board is asking the Consultant to do between
this meeting and the next meeting.

The Consultant is to review the minimum bid process, especially as it relates to the 9 licenses
previously discussed, according to the formula or some other minimum bid amount such as the
actual bid in 2000, and give this data to the Board.

The Consultant is also asked to review if and where dormant licenses need to be placed. They
should also have some data concerning the minimum bid, considering population changes and
any other factors.

Mr. Bhasin reviewed another packed with the Board. It contains maps by the counties which
lists both current active and inactive retail liquor stores. The maps can be helpful when the
Board discusses any potential movement of dormant licenses at the next meeting. Another set of
maps give demographic data from 2000, 2008 and projections of 2013 for populations, ages and
incomes. It was noted by Chairman Helton that some of the dormant licenses were bid on and
forfeited at a later date and then others were not bid on at all. A decision would have to be made
in the next meeting whether those stores, if offered for bid, will have the 10% sales factor
applied, as well as other considerations on the dormant licenses. It was also stated by Mr. Bhasin
that those who are taking the Purchase Option in a specific zone (which may have a new store
added) would have to be notified there is the possibility of competition from that new store in
their zone.

Before the meeting was adjourned, the Board discussed the best time for the next meeting.

Commissioner Staples moved the next meeting would be for Wednesday, November 18, 2009 at
1:30 p.m. Mr. Shell seconded.

VOTED: The next Retail Liquor Licensing Board Meeting will be held Wednesday, November
18, 2009 at 1:30 p.m. in the Department of Revenue’s Conference Room, State Capitol Complex,
Charleston, West Virginia.

Commissioner Staples moved the meeting be adjourned. Mr. Ferrell seconded. The meeting
was adjourned at 3:15. p.m.
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MINUTES

The West Virginia Retail Liquor Licensing Board meeting was called to order by the
Department of Revenue Secretary and Chairman of the Board, Virgil Helton, on Wednesday,
November 18, 2009 at 1:30 p.m. in the Department of Revenue’s Conference Room, State
Capitol Complex, Charleston, West Virginia.

Members Participating:
[ William B. Ferrell, Jr., Board Member
! Fiiobert Shell, I1I, Board Member
- Virgil Helton, Cabinet Secretary of the Department of Revenue
[ Dallas Staples, WVABCA Commissioner

Also present were staff and guests:
Anoop Bhasin, WVABCA General Counsel
Keith Wagner, WVABCA Deputy Commissioner
Betsy Smith - WVABCA Accountant
Kathy Lawson, Deputy General Counsel of the Department of Revenue
Kimberly Osborne — Department of Revenue
Erica Mani — Department of Revenue
Mark Muchow - Department of Revenue
Bridget Lambert, WV Retailers Association
Chuck Smith, Smith Cochran & Hicks
Patrick Smith, Smith Cochran & Hicks
Greg Hoyer — Rite Aid
Mark Borror — Cruise Thru
Denise Aikers — Cruise Thru
Chuck McClung — The Loft Liquor and Wine Shoppe
Harold Wilkes — Parkersburg, Mini Giants
Joseph Moser — Ashebrooke Liquor Outlet
Joseph Moser II - Ashebrooke Liquor Outlet
Regan Bartley — Smoker Friendly’s Liquor Plus
Butch Pennington — Martinsburg

A sign-in sheet was passed around the room for all who were present to sign.

Chairman Helton noted there was ai100% quorum present, therefore the meeting could begin at
1:30 pm. He then asked the board members to review the minutes from the previous two
meetings — (August 31, 2009 and November 6, 2009). Chairman Helton then asked for a motion
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to approve the amended minutes from the August 31, 2009 meeting with the corrections made.
Commissioner Staples moved the minutes be approved, and Mr. Ferrell seconded. Chairman
Helton then asked for a motion to approve the minutes from the November 6, 2009 meeting. Mr.
Shell moved the minutes be approved, and Commissioner Staples seconded.

VOTED: The amended minutes from the August 31, 2009 meeting and-the minutes from the
Navember 6, 2009 meeting were both approved.

The next item on the agenda was the WVABCA Commissioner’s report. Commissioner Staples
said he did not have anything new to report since the last meeting.

Chairman Helton said the next item on the agenda was a report from Smith, Cochran & Hicks,
who were asked at the last meeting to provide data to the Board on a number of different issues.

Patrick Smith passed out a packet and discussed License Distribution by County Based on
Population. The purpose of this report is to give the Board a general idea of how the population
has increased and decreased in each county from 2000 to 2007 and their rankings among other
counties within the state with respect to population growth. The Consultant’s recommendations
for the movement of inactive licenses used actual population changes, as well as actual and
projected changes in population, age and income, as a basis. The Consultant also took into
consideration the Secretary of Revenue and WVABCA staff’s opinions concerning any zones
that staff felt were currently underserved. The Consultant also received information that a very
large liquor store exists across the border in Maryland which could affect revenue in adjoining
Mineral County. The Consultant recommended adding one license each to: Berkeley, Jefferson,
Morgan, Monongalia, Putnam, Grant and Mineral Counties. The Consultant recommended
removing two licenses each from: Raleigh, Harrison and McDowell Counties. The Consultant
also recommended removing the one license from Cathoun County since it is a ‘dry county’.
The Consultant also gave additional data on each of the above counties and zones, addressing the
potential movement of licenses within specific zones for better market utilization. This
information was provided to assist the Board in making their decisions concerning the movement
of inactive licenses.

Chairman Helton asked for a motion to approve the above recommendations from the
Consultant. Commissioner Staples asked if the recommendations included the suggestions
involving the specific zones and designated areas within each county. Chairman Helton said it
did. Commissioner Staples moved the Board approve the recommendations as presented by the
Consultant and Mr. Shell seconded.

VOTED: The Board voted to approve the addition of one license each to the seven counties
listed above, remove 2 licenses each in the three counties listed above and remove one license in
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the dry county — including the recommendations as to the specific zones and designated areas in
each of the counties.

The Board then discussed the possibility of moving an inactive license into Logan County. The
Consultant’s handout showed a population decrease in Logan County. The Consultant stated that
the proposed site at the Fountain Place Plaza appears to be an ideal location due to the economic
development of retail stores and restaurants in that area. The Consultant noted that the economic
development and tourism growth in that part of Logan County due to the Hatfield and McCoy
Trail was significant. The Consultant looked at Boone County that has 2 licenses, an active
license and an inactive license. Chairman Helton said the inactive license is in Danville, near the
Corridor, US Route 119. The proposed Logan County license is just off of the Corridor, US 119,
a few miles south of Danville. He stated that people in the area currently either drive to Madison
in Boone County or to Logan in Logan County to purchase liquor. The proposed Fountain Place
Plaza area also appears to be a good site due to its central location between the other two liquor
stores.

Chairman Helton said the Board may want to make a motion to move the inactive license in
Boone County to Logan County. He also said they probably want to define a specific geographic
area, a zone or an area within a zone, for this new license.

Commissioner Staples made a motion the Board accept the recommendation to move the inactive
Boone County license to Logan County, specifically into the designated area defined by the
Consultant which shows the economic growth at or near Fountain Place Plaza. Mr. Ferrell
seconded.

VOTED: The above motion was approved unanimously.

@ memo was circulated for the Board members to read. Chairman Helton asked that everyo e!
r?ad it. He felt the memw-is self-explanatory, concerning WV retail liquor stores which are clo

t(p the state lines;-and close to lower-priced out of state stores. ChanmanHelto;maskedIheBoard
members if they had any comments, and they did not. / ;

I
‘ :

f Chairman Helton said at the last meeting there was a lengthy discussion among many hcensee§

/ émd the Board members concerning the minimum bid formula for the purchase option packets

| ' The Consultant referred to the Minimum Bid and Purchase Option Calculations handout whi

| gave specific figures for 156 stores without exceptions, not including the inactive licenses or the |
inine stores in question where the 2010 calculations would be less than in 2000 bid calculations. |
‘The e last page showed the data for the nine stores using the 2010 mm;mumbuisaleulaﬂensand i
also using a mod:ﬁec’xr bid based on_the 2000 actua]_blds Chairman Helton asked for
aggggate tota] of the nine stores. ‘The Consultant stated that the 2010 minimum bid calculatlons
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fepiheﬁn&siateswomd:takeﬁﬁrﬁﬁrﬁiﬁzﬂﬂﬂ Using the amended bid calculations based on the
faqtual bid-caleulations for-the nine sfores, it increased to $1,666,850.00. The di e
be:twee‘?ﬁe two. calculations was $212,225.00. Chairman Helton asked the Board if they hhd
/ any comments on the information. The Board did not. He asked if there was a motion to am %

!the bid formula. Commissioner Staples made the motion, specifically with the propose
| languagd\ Notthhstandmg the above formula to calculate minimum bids in subsection 5.17.b
\ the Bo >cts the Commissioner, in the event that a retail outlet’s ten year minimum b d
‘ calculated by formula is below the retail outlet’s previous ten year period actual successful blli
“ to use the retail outlet’s preVé),us ten year period actual bid as its current ten year peri c{
\Minimum Bid. Mr. Shell seco@

SRAVARE
L ‘
VUTﬁ The above motion was approved t unammously C '

Chairman Helton said the next item on the agenda was to dlscuss a subsequent bid rounds
@iﬁ‘éﬁdﬂiénh This would possibly occur if the purchase option was not taken and no acceptabl

bids were received, then the Board could take action and change the minimum bid. The
L:nembers were asked if they understood this situation. They did. Commissioner Staples made a/"
motion that, “If during the initial solicitation of bids for the current ten year license period no|
‘ successful bids are received for a particular license, the Board may adjust the minimum bid at its-
' |discretion and rebid those remaining licenses in subsequent bidding.” Mr. Ferrell seconded.

VOTED: The above motion was approved unanimously:

Based on the last two motions just passed, Chairman Helton asked for a motion to direct
WVABCA working with the Department of Revenue, to @menc ergen “an
LegstaiWTules to reflect the two amendments the Board just made Mr. Ferrell motloned
Emergency Rules and the Legislative Rules be amended. Commissioner Staples seconded.
VOTED: The above motion was approved-unanimeusly--

Chairman Helton asked the Board to vote to approve the 2010 minimum bids, but felt they
needed to do this in four different motions.

The first motion was for approval of the minimum bid calculations for the 156 active licenses
which total $26,469,807.00, and the total with the purchase option factor of $29,116,787.70.

Mr. Shell motioned the above minimum bid calculations be approved. Commissioner Staples
seconded.

VOTED: The above motion was approved unanimously.
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~The second motion was for approving the minimum bids for the nine licenses which W&e‘

previously discussed using the actual 2000 bid for a total of $1,666,850.00 and adding the 10%
. purchase option factor, making it a total of $1,833,535.00. Commissioner Staples so moved d\
er Ferrell seconded.

VOTED: The above motion was aq—)pfeved4;}131ﬁ111i11101131y.v[/\\/\:i

The third motion was for the approval of bid calculation on the inactive licenses moved earlier,
including Boone County to Logan County, described on Report 2 of 3 on the handout. Eight of
those include an increase in the Calculated Minimum Bid, totaling $1,157,977.70. It was noted
there is not a Purchase Option for these, because they are moving into a new zone.
Commissioner Staples so moved and Mr. Ferrell seconded.

VOTED: The above motion was approved unanimously.

The fourth motion was concerning the eight remaining inactive licenses. The Board was asked
to look at the 2010 Calculated Minimum Bids recommended for those eight stores and approve
those calculations. Commissioner Staples so moved and Mr. Shell seconded.

VOTED: The above motion was approved unanimously.

In order for the Consultant to go forward with the requirements under their contract, a motion
was needed to approve printing and mailing purchase option packets and related documents,
deferred payment financing option and related documents. Mr. Shell moved the above motion
and Mr. Ferrell seconded.

VOTED: The above motion was approved unanimously.
There was not any other 2010 Rebid business for this meeting. The next meeting will be

scheduled for some time in January, 2010. Commissioner Staples moved the meeting be
adjourned and Mr. Ferrell seconded. The meeting was adjourned at 2:15 p.m.
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3.1.7.a. Z=X(B)+ Y, (B)+[.50(B)
+.50(C)].

5.1.7.b. The methodology of the
formula is: (i) Z =2010 Minirmum Bid: (i) B =
2000 Minimum Bid; (iii) X = Inflation Factor: (iv
Y. = Sales Factor; and (v) C = 2000 Actual Bid

Qa_d for a retaﬂ outIet m 2000 or the 2000

3.1.7.c. The Commissioner may make
assumptions on the time periods, indexes and
practical application of the formulas and
methodology to_determine the inflation factor,
sales factor and make the necessary calculations,

5.1.8. The board shall direct the

Commissioner or his or her designee to calculate
the minimum bid.

5.2. The Commissioner shall:

5.2.1. Prescribe application forms for
persons desiring to acquire retail licenses and
adopt an orderly procedure and time table for
investigating, processing and approving
applications;

5.2.1.a. The prescribed form which
has been designed and used for this purpose is
attached-at-Appendix—2 shall be provided by the
Commissioner. The Licensing and Enforcement
Divisions of the ABCC work hand-in-hand under
the direction of their respective Directors, in an
orderly procedure in the initial evaluation of initial
applications, inspections and investigators are
detailed to make Initial Inspection Reports;
attached—at-Appendix—D; which are completed
promptly in order that a decision to grant or deny
licensure can be made within 30 days following
the receipt of the application_or until such time as

Commissioner has completed his inspection,
background investigation, credit check and any

other additional investigation or request for
information.

5.2.2. Develop a form of retail license to
be issued to each retail licensee under the
provisions of W. Va. Code §60-3A-12;

13

ec‘\ gv\@rj-en&/ anel Leﬁ\glcd’&VQ/Qu.lt

175CSRS

5.2.2.a. The prescribed form which
has been designed and used for this purpose will
be provided by the Commissioner-istocated—at
AppendixB.

5.23. Disseminate to the public
information relating to the issuance of retail
licenses;

5.23.a. The Commissioner shall
advertise on a state-wide coverage plan giving
details about the procedure to be used in the
making of sealed, competitive bids for ten-year
€10} franchises for retail licenses asretait-diquor
storeowners. These advertisements must contain
particulars as to how a person can receive a bid
package containing all the information a bidder
would need in order to make a bid on a retail store.
(In addition, fult-particutars-the information and
advertisements relating to the bidding procedures
are available on the ABCC web site).

5.24. Promulgate standards for
advertising the sale, availability, price and
selection of liquor;

5.2.4.a. Standards for advertising are
set forth in West Virginia Legislative Rule,
Alcohol Beverage Control Commission 175 CSR
1-6, Retail Store Operations the provisions of
which are incorporated herein by reference.

5.2.5. Set minimum standards for retail
outlets regarding: (i) the amount and variety of
alcoholic liquors which they must offer for sale at
each retail outlet; (i) the size space and design of

each retail outlet; (jii) the amount of inventory and
displayed inventory of liquor in each retail outlet
(For i, ii, iii, and viii See this rule); (iv) order
quantities sufficient to qualify for delivery to each
retail outlet: (v) phone. computer and internet
requirements for each retail outlet; (vi) the
verification of liquor orders; (vii) liquor delivery
dates and routes for each retail outlet: and (viii)
such other requirements the Commissioner deems
necessary (For iv, v, vi, vii and viii See 175 CSR
1

5.2.5.a. The standard for each retail
outlet shall be determined by the Commissioner
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3.1.7.a. Z=X(B)+Y,(B)+[.50(B)

+.50(C)].

5.1.7.b. The methodology of the
formula is: (1) Z= 2010 Mi ,punum Bid: (i) B =
) id: (i) X =

5.1.7.c. The Commissioner may make

assumptions on the time periods. indexes and
practical application of the formulas and
methodology to determine the inflation factor,
sales factor and make the necessary calculations.

5.1.8. The board shall direct the

Commissioner or his or her designee to calculate
the minimum bid. '

5.2. The Commissioner shall:

5.2.1. Prescribe application forms for
persons desiring to acquire retail licenses and
adopt an orderly procedure and time table for
investigating, processing and approving
applications;

5.2.1.a. The prescribed form which
has been designed and used for this purpose is
attached-at-Appendix—# shall be provided by the
Commissioner. The Licensing and Enforcement
Divisions of the ABCC work hand-in-hand under
the direction of their respective Directors, in an
orderly procedure in the initial evaluation of initial
applications, inspections and investigators are
detailed to make Initial Inspection Reports;
attached-at—Appendix—B; which are completed
promptly in order that a decision to grant or deny
licensure can be made within 30 days following
the receipt of the application_or until such time as

Commissioner has completed his inspection,
background investigation, credit check and any

other additional investigation or request _for
information.”

5.2.2. Develop a form of retail license to
be issued to each retail licensee under the
provisions of W. Va. Code §60-3A-12;
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5.2.2.a. The prescribed form which
has been designed and used for this purpose will
be provided by the Commissioner—ts-tocated-at
AppendixB.

523. Disseminate to the public
information relating to the issuance of retail
licenses;

5.23.a. The Commissioner shall
advertise on a state-wide coverage plan giving
details about the procedure to be used in the
making of sealed, competitive bids for ten-year
€16) franchises for retail licenses as-retait-iquor
storeowners. These advertisements must contain
particulars as to how a person can receive a bid
package containing all the information a bidder
would need in order to make a bid on a retail store.
(In addition, fult-particulars-the information and
advertisements relating to the bidding procedures
are available on the ABCC web site).

524. Promulgate standards for
advertising the sale, availability, price and
selection of liquor;

5.2.4.a. Standards for advertising are
set forth in West Virginia Legislative Rule,
Alcohol Beverage Control Commission 175 CSR
1-6, Retail Store Operations the provisions of
which are incorporated herein by reference.

5.2.5. Set minimum standards for retail
outlets regarding: (i) the amount and variety of
alcoholic liquors which they must offer for sale at
each retail outlet; (ii) the size space and design of

each retail outlet; (iii) the amount of inventory and
displayed inventory of liquor in each retail outlet
(For i, ii, iii, and viii See this rule); (iv) order
quantities sufficient to qualify for delivery to each
retail outlet: (v) phone, computer and internet
requirements for each retail outlet; (vi) the
verification of liquor orders: (vii) liquor delivery
dates and routes for each retail outlet; and (viii)

such other requirements the Commissioner deems
necessary (For iv, v, vi. vii and viii See 175 CSR

1%

5.2.5.a. The standard for each retail
outlet shall be determined by the Commissioner




3.1.7.a. Z=X(B)+Y,(B)+[50(B)
+.50(C)].

5.1.7.b. The methodology of the
formula is: (i) Z = Current Ten Year Minimum
Bid: (ii) B = Previous Ten Year Minimum Bid;
(iii) X = Inflation Factor; (iv) Y, = Sales Factor:
and (v) C = Previous Ten Year Actual Successful
Bid paid for a retail outlet or Previous Ten Year

Minimum Bid, whichever is higher; and

3.1.7.c. The Commissioner may make
assumptions on the time periods, indexes and
practical application of the formulas and
methodology to determine the inflation factor,
sales factor and make the necessary calculations.

5.1.7.d. Notwithstanding the above

formula to calculate minimum bids in subsection

5.1.7.b., the board directs the Commissioner, in

the event that a retail outlet’s ten vear minimum
bid calculated by the formula is below the retail
outlet’s previous ten vear actual successful bid, to

use the retail outlet’s previous ten vear actual

successful bid as it current ten vear period
minimum bid.

5.18. The board shall direct the

Commissioner or his or her designee to calculate
the minimum bid.

5.1.9. If during the initial solicitation of
bids for the current ten year license period no
successful bids are received for a particular retail

outlet, the board may adjust the minimum bid in

its statutory discretion and rebid any such

remaining retail outlets in subsequent bidding.

5.2, The Commissioner shall:

5.2.1. Prescribe application forms for
persons desiring to acquire retail licenses and
adopt an orderly procedure and time table for
investigating, processing and approving
applications;

5.2.1.a. The prescribed form which
has been designed and used for this purpose is

attached-at-Appendix-A shall be provided by the

Commissioner. The Licensing and Enforcement
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Divisions of the ABCC work hand-in-hand under
the direction of their respective Directors; in an
orderly procedure in the initial evaluation of initial
applications, inspections and investigators are
detailed to make Initial Inspection Reports;
attached—at-Appendix—B; which are completed
promptly in order that a decision to grant or deny
licensure can be made within 30 days following
the receipt of the application_or until such time as
Commissioner has completed his inspection

background investigation. credit check and any
other additional investigation or request for

information.

5.2.2. Develop a form of retail license to
be issued to each retail licensee under the
provisions of W. Va. Code §60-3A-12;

5.2.2.a. The prescribed form which
has been designed and used for this purpose will

be provided by the Commissioner-is—tocated—at
AppendixB.

5.23. Disseminate to the public
information relating to the issuance of retail
licenses;

5.23.a. The Commissioner shall
advertise on a state-wide coverage plan giving
details about the procedure to be used in the
making of sealed, competitive bids for ten-year
€16) franchises for retail licenses as-retait-tquor
store-owners. These advertisements must contain
particulars as to how a person can receive a bid
package containing all the information a bidder
would need in order to make a bid on a retail store.
(In addition, full-particutars-the information and
advertisements relating to the bidding procedures
are available on the ABCC web site).

524. Promulgate standards for
advertising the sale, availability, price and
selection of liquor;

5.2.4.a. Standards for advertising are
set forth in West Virginia Legislative Rule,
Alcohol Beverage Control Commission 175 CSR
1-6, Retail Store Operations the provisions of
which are incorporated herein by reference.




