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proposed rules and regulations concerning topics of material not
covered by existing rules and regulations;
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DECLARATION OF EMERGENCY

Pursuant to Chapter 29A, Article 3, Section 14 of the Code of
West Virginia, 1977, as amended, the Reclamation Commission hereby
promulgates the attached regulations on an emergency basis and makes
the following ''Statement of Facts and Circumstances Constituting
the Emergency'.

The United States Congress, in passing the federal Surface
Mining Control and Reclamation Act of 1977 (P.L. 95-87), mandated
that all coal producing states, with the approval of the Secretary
of the United Statés Department of the Interior, adopt and implement
a state program regulating the environmental effects of all coal
mining operations in cdnformity with the mandates of P.L. 95-87 and
regulations promulgated by the Secretary of the Interior or, in the
alternative, if a state was unable to adopt such a program, Congress
mandated the Secretary of the Interior to preempt state regulation
of coal mining operations through the establishment of a federal
program in such state. The 1980 session of the West Virginia Legis-
lature recognized the necessity from both an economic and environmental
standpoint that regulation of West Virginia's coal mine industry was
best left to the West Virginia Department of Natural Resources. On
March 8, 1980, the Legislature passed Committee Substitute for H.B.
1529 (the state countervart of P.L. 95-87) and made H.B. 1529 effective

after approval of the Secretary of the Interior upon proclamation of

the Governor.
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The Secretarv of the Interior, on January 15, 1981, approved the
program submitted by the West Virginia Department of Natural Resources

to comply with the mandates of P.L. 95-87. On January 19, 1981,

Governor John D. Rockefeller IV declared H.B. 1529 effective. The |
regulations which accompany this emergency declaration were enacted
into law on an emergency basis on January 19, 1981, thereby insuring
the State of West Virginia primacy over its surface and underground
coal mining industry as desired by the West Virginia Legislature.

In accordance with P.L. 95-87, the West Virginia Department of
Natural Resources could not legally continue to issue any new permits
or continue to regulate coal mining under H.B. 1529 unless rules and
regulations were promulgated pursuant thereto were also fully enacted
as law. P.L. 95-87 requires that states with primacy have the necessary
legal authority at all times to issue permits and require compliance
with federal law and regulations. This can only be done in West
Virginia if both H.B. 1529 and these rules and regulations remain
effective. The inability of the State of West Virginia to issue new
permits after April 20, 1981, seriously jeopardizes the economic
stability of this State and that of the Nation as a whole. The in-
ability of this State to issue permits after April 20, 1981, would
result in further future economic losses.

On the other hand, the inability of the State of West Virginia to
regulate the environmental effects of its coal industry after April 20,
1981, could have serious consequences upon public health and the safety

and general welfare of the citizens and environment of the State of

West Virginia as found by the State Legislature in West Virginia Code

20-6-1,




In the event that the State of West Virginia would not have
adequate legal authority to regulate its mining industry in com-
pliance with P.L. 95-87, federal law mandates that the federal
government preempt and assume present Department of Natural Resources'
functions. The federal Office of Surface Mining is not equipped to
regulate West Virginia's coal industry or to protect West Virginia's
environment in the manner heretofore accomplished by the West Virginia
Department of Natural Resources.

Without an emergency declaration which immediately promulgates
these rules and regulations, the State of West Virginia will be dis-
qualified from receiving approximately 30 million dollars in funds
which are earmarked to reclaim areas of land in this State that were
affected by past coal mining operations and left in an abandoned or
unreclaimed state on or before August 3, 1977. The Department of
Natural Resources has already targeted 40 priority projects which will
be eligible for funding and have already begun preparatory work on
some of these projects., Were the State unable to promulgate these
regulations today, given the present rate of inflation, the 30 million
dollars available to it would accomplish less in the future than it
could now. The inability of the State to‘remain eligible for these
funds serves no one's pﬁrpose.

Furthermore, the inability of the State of West Virginia to retain
primacy under P.L. 95-87 would serve to defeat the declared intentions
of both the Congress of the United States and the Legislature of the
State of West Virginia. Both recognized that regulation of the coal

mining industry was best left to the individual states. As Section

101(f) of P.L. 95-87 and West Virginia Code 20-6-2(a) clearly demonstrate,




state‘governments should be and are best able to tailor regulatory
programs to satisfy the needs of industry within their borders. Thus,
this emergency promulgation is inrtotal accord with the express intent
of both federal and state governments.

Finally, the Legislative Rule Making Committee, the Committee
vested by law with the responsibility of approving these regulations
has only met once since these regulations were originally promulgated
on January 19, 1981. At that one meeting, an organizational meeting,
th2z Committee did not review any regulations. Since the first formal
meeting of the Committee will not take place until mid-May 1981, the

Reclamation Commission has no alternative but to repromulgate these

regulations on an emergency basis.




WEST VIRGINIA SURFACE MINING RECLAMATION REGULATIONS

Department of Natural Resources

Chapter 20-6
Series VIII
(1981)

Subject: Rules and regulations pertainina to definitions, general permit
requirements, transportation facilities, drainage systems, blasting,
post mining land use, fish and wildlife considerations,
revegetation, prime farmlands, bonding, prospecting, additional
permit requirements and performance standards for surface mining
operations, additional permit requirements and performance standards
for surface effects of underground mining operations, subsidence
control, additional permit requirements and performance standards
for facilities incidental to coal mining, additional permit
requirements and performance standards for coal removal incidental
to development, exemptions, small operators assistance program,
notice of citizens' suits, citizens' inspections, designation of
areas unsuitable for coal mining, inspections, enforcement, open
meetings and Reclamation Board of Review appeals.

SECTION 1. GENERAL

1.01. Scope - These regulations establish general and specific rules for
general permit requirements, transportation facilities, drainage systems,
blasting, post mining land use, fish and wildlife considerations,
revegetation, prime farmlands, bondina, prospecting, additional permit
requirements and performance standards for surface mining operations,
additional permit requirements and performance standards for surface effects
of underground mining operations, subsidence control, additional permit
requirements and performance standards for facilities incidental to coal
mining, additional permit requirements and performénce standards for coal
removal incidental to development, exemptions, small operators assistance
program, notice of citizens' suits, citizens' inspections, desianation of
areas unsuitable for coal mining, inspections, enforcement, open meetings

and Reclamation Board of Review appeals.
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1.02.

1.02. Applicability - These rules and regulations:

(a) Apply to any prospecting which is required by the Act to submit a
notice of intent to prospect or obtain approval to prospect over two hundred
and fifty (259) tons of coal after March 20, 1981;

(b} Apply to any surface mining permit, incidental permit or special
permit obtained pursuant to this Act after January 18, 1981;

(¢} With the exception of Sections 2, 3A.02, 11, 12, 14, 15, and
16, do not apply to any existing incidental mining, surface mining, or
existing underground mining operation until after the appropriate date
specified in Section 42 of the Act; and

(d) Do not repeal any rules or regulations promulgated pursuant to the
provisions of Chapter Sixty-three, acts of the Legislature, regular session,
one thousand nine hundred seventy-nine which continue to govern those
operations listed in Subsection (c) above until after the applicable date

specified in Section 42 of the Act.

1.03. Authority - These regulations are issued under the authority of

Article 6, Chapter 20, Code of West Virginia, as amended.

1.04. Effective Date - These requlations were promulgated on the 21st

day of April, 1981.

1.05. Filina Date - These regulations were filed in the Office of the

Secretary of State on the 21st day of April, 1981.
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