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Title 175, Series 5
Legislative Rule
Alcohol Beverage Control Commission

LICENSING OF RETAIL LIQUOR STORES

SUMMARY OF PROPOSED CHANGES

This legislative rule explains licensing of retail liquor stores.
In paragraph 1.1., clarifying dates for bids after 2000 and scope of rule.
In paragraph 1.3., and paragraph 1.4., correction for filing and effective date.

In paragraphs 2.3. and 2.16., amend the definition of “Alcobolic liquor” or “liquor” to clarify alcoholic
beverages.

In paragraph 2.6., add the definition of “Beer” and renumber paragraphs thereafter.

In paragraph 2.7., amend the definition of “Board” for clarity.

In paragraph 2.8., amend the definition of “Current Licensee” to clarify for future rebids.
In paragraph 2.12., amend the definition of “Distilled Spirits”.

In paragraph 2.19., amend definition of “Nonintoxicating beer”.

'In paragraph 2.20., add the definition of “Nonintoxicating craft beer”, and renumber paragraphs
thereafter.

In paragraph 2.29., add the definition of “TTB”, and renumber paragraphs thereafter.

In paragraph 2.30., add the definition of “West Virginia product” and renumber paragraphs.
In paragraph 2.31., amend definition of “Wine”.

In paragraph 3.3.1., clarifying dates for bids after 2000.

In paragraph 3.3.4.b.2., striking the dash in 1% word, interview.

In paragraph 3.3.4.b.4., editing and adding TTB.

In paragraph 5.1, edits for dates after 2000 and clarify Commissioner’s duties per the Code.
In paragraph 5.1.5., edits for clarity per W.Va. Code §60-3A-10b.

In paragraph 5.2.1.a., provide for Appendix forms to be provided by the Commissioner and
Commissioner’s inspection and investigation powers.

In paragraph 5.2.2.a., provide for Appendix forms to be provided by the Commissioner.

In paragraph 5.2.3.a.,edits for rebid process clarity.

In paragraph 5.2.5.b. and its subsections, adding minimum standards for amount and variety of alcoholic
liquors each retail outlet must offer for sale based on community/market zone needs and best
management practices.




In paragraph 5.2.7, clarify penalties per the code.
In section 6,edits for dates after 2000.

In sections 7 and 8, edits adding TTB, the Commissioner will provide forms no longer in Appendix, and
some clean up edits.

In section 9, edits to clarify bid process and Commissioner’s duties.

In paragraphs 10.1., 10.4.4., and 10.8., edits for clarity and the Commissioner will provide forms no
longer in Appendix.

In section 11, adding new section per W.Va. Code §60-3A-10b and clarifying the current licensee’s
preference and right to match the highest bidder’s bid price, and further renumbering of all sections and
paragraphs thereafter.

In paragraph 13.2., edits for the Commissioner to provide forms no longer in Appendix.

In paragraph 15.1., edits for clarity.

In paragraphs 18.1.1., 18.1.2,, 19.1, and 21.1., edits to match current code and present day operations.

In paragraphs 23.1., 23.2,, 23.3., 24.2.,24.2.2., and 24.3., edits for clarity and the Commissioner will
provide charts or forms no longer in Appendix.

'In paragraph 28.1., edits to clarify Commissioner’s powers to suspend licensee for failure to meet
licensure requirements or in the interest of public safety.

In paragraph 29.1., edits for clarity.

In paragraphs 29.4.1 and 29.5., edits to clarify dates for after 2000 and edits for clarity.

Deleting all Appendices.




Title 175, Series 5
Legislative Rule
Alcohol Beverage Control Commission

LICENSING OF RETAIL LIQUOR STORES
STATEMENT OF CIRCUMSTANCES

With HB 2719’s passage during the 2009 Regular Session of the 79" Legislature, the passage
of SB 712 in 2007 Regular Session of the 78" Legislature, the failure of SB 282 to pass both
chambers during the 2009 Regular Session of the 79™ Legislature, and based on existing code
language not in the rule, the Commissioner is amending 175 CSR 5, to add the definitions of
nonintoxicating craft beer, beer, TTB, and WV product; amend the definitions of liquor, board,
current licensee, distilled spirits, wine, nonintoxicating beer; make all application and forms to
be provided by the Commissioner; correct dates in the rule; clarify the procedures and
preferences for licensing retail liquor stores; and other general clean up and clarification in the
rule.




EMERGENCY RULE QUESTIONNAIRE

DATE: May 1, 2009

TO: LEGISLATIVE RULE-MAKING REV[EW COMMITTEE

FROM:(4gency Name, Address & Phone No.) West Virginia Alcohol Beverage Control Commission
322 70™ Street East, S.E., Charleston, WV 25304

Telephone: 304-558-2481

EMERGENCY RULE TITLE: Licensing of Retail Liquor Stores

1. Date of filing May 20, 2009

2. Statutory authority for promulgating emergency rule:
W.Va. Code §60-3A-1 et seq.

3. Date of filing of proposed legislative rule: May 20, 2009

4, Does the emergency rule adopt new language or does it amend or appeal a current legislative rule?
Some new language from HB 2719 and SB 712 and amendments to the rule

5. Has the same or similar emergency rule previously been filed and expired?
No.

6. State, with particularity, those facts and circumstances which make the emergency rule necessary
for the immediate preservation of public peace, health, safety or welfare.
Public welfare would be adversely affected by the state not being able to

provide liquor at wholesale to licensed retail liquor stores. The stores would

not be able to order, receive delivery, pick-up, or pay for liquor in an effective

manner. Thus, the public and retail licensees would suffer great harm in not

being able to obtain liquor in the State of West Virginia until such time as the

rule changes would go into effect. The Commissioner would not be able to
perform his statutory duties and responsibilities. Further the WVABCA and

the State would lose revenues.




7. If the emergency rule was promulgated in order to comply with a time limit established by the Code
or federal statute or regulation, cite the Code provision, federal statute or regulation and time limit
established therein.

The 2010 rebid process needs to begin in January 2010 so that the retail liquor licenses

can be issued on or before July 1, 2010 since the previous licenses expire on June 30,

2010. Legislative rules through the normal process would not be effective likely until

on or after July 1, 2010. See W.Va. Code §60-3A-1 et seq., and legislative rule process.

8. State, with particularity, those facts and circumstances which make the emergency rule necessary
to prevent substantial harm to the public interest.
The emergency rule is needed so that the retail liquor licenses can be bid in time.

Without the rule changes the licenses will not be able to be bid and all retail

liquor sales will cease on June 30, 2010.




APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

Rule Title: 175 CSR 5 - Licensing of Retail Liquor Stores
Type of Rule: X Legislative Interpretive Procedural
Agency: West Virginia Alcohol Beverage Control Commission
Address: 322 70" Street, S.E., Charleston, WV 25304
1. Effect of Proposed rule:
ANNUAL FISCAL YEAR
INCREASE DECREASE CURRENT NEXT THEREAFTER
ESTIMATED TOTAL
COST
PERSONAL SERVICES
CURRENT EXPENSE
REPAIRS &
ALTERATIONS
EQUIPMENT
OTHER

2. Explanation of Above Estimates:

There will be no added financial increase or decrease to the public or government.

3. Objectives of These Rules:

Per HB 2719, SB 712, the death of SB 282 and to clarify the rule based on existing code language, the
objective is to add the definitions of nonintoxicating craft beer, beer, TTB, and WV product; amend the
definitions of liquor, board, current licensee, distilled spirits, wine, nonintoxicating beer; make all
application and forms to be provided by the Commissioner; correct dates in the rule; clarify the procedures
and preferences for licensing retail liquor stores; and other general clean up and clarification.




Rule Title: 175 CSR 5 - Licensing of Retail Liquor Stores

4. Explanation of Overall Economic Impact of Proposed Rule:

A. Economic Impact on State Government:

B. Economic Impact on Political Subdivisions; Specific Industries; Specific Groups of Citizens:

C. Economic Impact on Citizens/Public at Large.

Date:

4 sentative:
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LICENSING OF RETAIL LIQUOR STORES

§175-5-1. General.

1.1. Scope. - This legislative rule explains
and clarifies certain powers and duties of the West
Virginia Alcohol Beverage Control Commissioner
as set forth in W. Va. Code §60-3A-1 et seq.,
which relate to the sale of new 10-year franchises
to operate retail liquor stores to take effect on July
1, 2000,_and on July 1* for each ten year period
thereafter. Specific emphasis is given to the
Commissioner’s duties relative to the development
of recommendations to be made to the West
Virginia Retail Liquor Licensing Board relating to
the establishment of minimum bids for the new
licenses; the number and types of Class A and
Class B licenses to be authorized in each market
zone; the development of bidding procedures; the
award of residential preferences and the award of
an additional preference for current licensees; and
the methodology for selecting the successful
bidders. This legislative rule repeals-and-replaces
amends 175 C.S.R. 5. and establishes the general
licensure rules for the West Virginia Alcohol
Beverage Control Commissioner.

1.2. Authority. -- W. Va. Code §60-3A-6.

1.3. Filing Date. - May72007.

1.4. Effective Date. -- May-7-2007.

1.5. Type of rule. -- This rule is a legislative
rule within the meaning of W. Va. Code §29A-1—
2(d).

1.6. Citation. - This rule may be cited as
175 CSR 5.

1.7. Short Title. -- This rule shall be known
and may be cited as the “State Retail Liquor
License Rule.”

§175-5-2. Definitions.

As used in this rule and unless the context
clearly requires a different meaning, the following
terms shall have the meaning ascribed herein, and
shall apply in the singular and the plural.

2.1. “Alcohol” means ethyl alcohol, whatever
its origin, and shall include synthetic ethyl alcohol
but not denatured alcohol.

2.2. “Alcohol Beverage Control
Commission,” or “ABCC”, or “Commissioner”
means the West Virginia Alcohol Beverage
Control Commissioner or his or her designee.

2.3. “Alcoholic liquor” or “liquor” means
alcohol, beer, fortified wine and distilled spirits,
and any liquid or solid capable of being used as an
alcoholic beverage, but shall not include wine with
an alcohol content of fourteen percent (14%) or
less by volume, nonintoxicating beer or
nonintoxicating beverages.

2.4. “Applicant” means any person who bids
for a retail license, or who seeks the
Commissioner’s approval to purchase or otherwise
acquire a retail license from a retail licensee, in
accordance with the provisions of the Retail
Liquor Licensing Act and this rule.

2.5. “Application” means the form prescribed
by the Commissioner which must be filed with the
Commmissioner by any person bidding for a retail
license.

2.6. “Beer means any beverage obtained by
the fermentation of barley, malt, hops or any other
similar product or substitute and containing more
alcohol than that of nonintoxicating beer,
including nonintoxicating craft beer, and shall be

included in the definition of “liquor” and
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“alcoholic_liquor”, as used in chapter eleven,
section sixteen and in chapter sixty of the West

Virginia code and shall not be construed to include
or embrace nonintoxicating beer or

nonintoxicating craft beer.

2.7. “Board” means the retail liquor licensing
Bboard created by W. Va. Code §60-3A-5.

2.78. “Class A retail license” means a retail
license permitting the retail sale of liquor at more
than one retail outlet.

2.89. “Class B retail license” means a retail
license permitting the sale of liquor at only one
retail outlet.

2.910. “Current licensee” means a person
who holds and operates a retail license on March
13,1999, -October 31, 2009, on October 31 of the
year prior to_then end of each ten vear period
thereafter or that person’s successor or any person
who holds and operates a retail license when it
expires at the end of a ten-year (10) period.

2.181. “Designated areas” mean one or more
geographic areas within a market zone designated
by the Board.

2.112. “Distilled spirits” means ethyl alcohol,
ethanol or spirits, or wine, including all dilutions
and mixtures thereof, from whatever source or by
whatever process produced, for beverage use, and
shall include, but not be limited to, natural spirits,
whiskey, brandy, rum, gin, vodka, cordials and
liqueurs. Any alcoholic beverage or other food
product containing more than twenty-four percent
(24%) of alcohol by volume shall be deemed to be
distilled spirits.

2.123.  “Executive officer” means the
president or other principal officer, partner or
member of an applicant or retail licensee, any vice
president or other principal officer, partner or
member of an applicant or retail licensee in charge
of a principal business unit or division, or any
other officer, partner or member of an applicant or
retail licensee who performs a policy making
function.

2.134. “Fortified wine” means any wine to
which brandy or other alcohol has been added and
includes dessert wines which are not fortified and
any wine containing greater than fourteen percent
(14%) of alcohol by volume.

2.145. “Intoxicated” means having one’s
faculties impaired by alcohol or other drugs to the
point where physical or mental control or both are
markedly diminished.

2.156. “Liquor” means alcoholic liquor that
includes alcohol, beer, wine and distilled spirits,
and any liquid or solid capable of being used as a
alcoholic beverage or food product, but shall not
include nonintoxicating beer and also includes
wine which means any alcoholic beverage
obtained by the natural fermentation of the natural
content of grapes, other fruits or honey or other
agricultural products containing sugar and to
which no alcohol has been added and shall include
table wine, and shall exclude fortified wine and
shall also exclude any product defined as or
embraced within the definition of nonintoxicating
beer; and shall include fortified wine which shall
mean any wine to which brandy or other alcohol
has been added and shall include dessert wines
which are not fortified.

2.167. “Lineal descendant” means that kind
of consanguinity which subsists between persons
of whom one is descended in a direct line from the
other; as between a particular person and his
father, grandfather, great-grandfather and so
upward, in the direct ascending line; or between
the same person and his son, grandson, great-
grandson, and so downwards in the direct
descending line.

2.198. “Market zone” means a geographical
area designated as such by the Board for the
purpose of issuing retail licenses.

2.189." “Nonintoxicating beer” means any
cereal malt beverages; or products of the brewing
industry commonly referred to as beer. lager, ale

and all other mixtures and preparations produced
by the brewing industry, including malt coolers

and nonintoxicating craft beers obtained—by-the
. . F bartey—malt—hops. i
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products-or-substitute-and containing at least one
half of one percent (.5%) alcohol by volume, but

not more that four-and-two nine and six-tenths
percent (4:29.6%) of alcohol by weight, or six
twelve percent (612%) of alcohol by volume,
whichever is greater, all of which is declared to be
nonintoxicating beer and the word “liquor” as
used in W.Va. Code §60-1-1 et seq., shall not be
construed to include or embrace nonintoxicating
beer or any of the beverages, products. mixtures or

preparations included within this definition.

-2.20. “Nonintoxicating craft beer” means any
beverage obtained by the fermentation of barley.
malt. hops or_any other similar product or
substitute and containing not less than one half of
one percent (.5%) by volume and not more than

twelve percent (12%) alcohol by volume or nine

and six-tenths (9.6%) percent alcohol by weight.

2.1921. “Original package” means any closed
or sealed container or receptacle used for holding
"alcoholic liquor.

2.262. “Person” means an individual, firm,
corporation, association, partnership, limited
partnership, limited liability company or other
entity, regardless of its form, structure or nature.

2.213. “Public place” means any place,
building or conveyance to which the public has, or
is permitted to have access, including but not
limited to, establishments that provide lodging
and/or sell food for consumption on or off the
premises, and any highway, street, lane, park or
place of public resort or amusement: Provided,
that the term “public place” shall not mean or
include any of the above-named places or any
portion or portions thereof which qualify and are
licensed under the provisions of W. Va. Code §60-
1-1, et seq. to sell alcoholic liquors for
consumption on the premises.

2.224. “Retail license™ means a license issued
under the provisions of W. Va. Code §60-3A-1, et
seq., and this rule, permitting the sale of liquor at
retail.

2.235. “Retail licensee” means the holder of
a retail license.

2.246. “Retail outlet” means a specific
location where liquor may be lawfully sold by a
retail licensee.

2.257. “Secretary” means the Secretary of the
West Virginia Department of Revenue.

2.268. “State” means the State of West
Virginia.

2.299. “TTB” means U.S. Department of the

Treasury Alcohol and Tobacco Tax and Trade
Bureau.

2.30. “West Virginia product” means all
bourbon, brandy. cognac, cordials, gin, grain
alcohol, rve, rum, scotch, tequila, vermouth,
vodka, whisky. apertifs, pre-mixed cocktails,
fortified wines, spirit blends, marsala, sake, sherry

and all other liquor types and classes as approved
by the Commissioner on _the ABCC product

listing.

2.31. “Wine” means any beverage obtained by
the fermentation of the natural content of fruits, or
other agricultural products, containing sugar_and
to which no alcohol has been added, and includes,
but is not limited to, still wines, champagne and
other sparkling wines, carbonated wines, imitation
wines, vermouth, cider, perry, sake or other
product offered for sale or sold as wine containing
not less than seven percent (7%) nor more than
twenty-four percent (24%) alcohol by volume.

§175-5-3. Criteria, Limitation and Necessity
for Retail Operations.

3.1. State stores. -- In general, the
Commissioner may not operate state retail liquor
stores. However, when circumstances prescribed
by law exist, the Commissioner may open and
operate a state liquor store in a market zone
provided the Board gives its prior consent.

3.2. Application of Commissioner. - When
the Commissioner desires to operate a state liquor
store in a market zone, the Commissioner shall
apply to the Board for consent to operate a state
liquor store in that market zone. Application shall
be made by filing a petition with the chairman of
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the Board and forthwith mailing or otherwise
delivering copies of the petition to the other
members of the Board. This petition shall:

3.2.1. Identify the market zone in which
the state store will be located, the Commissioner’s
reason(s) for opening a state store in that market
zone including the facts upon which the
Commissioner relies, the estimated cost of
opening the state store, and the estimated period of
time needed to open the store;

3.2.2. Include a map of the market zone
and the immediately adjacent market zones that
provide state roads, the location of the proposed
state liquor store and the locations of retail liquor
stores in the adjacent market zones; and

323. Any other information the
Commissioner desires to submit.

Upon receipt of the petition, the Chairman
of the Board, who is also the Secretary of the West
Virginia Department of Revenue, shall set a date,
acquire a meeting place, and conduct a meeting on
such date at the prescribed place for purposes of
considering the application.

3.3. Evidence that licensee is unable or
unwilling to open a retail outlet in a market zone.

3.3.1. Failure of a licensee to open a retail
outlet in a market zone and operate it in a
commercially reasonable manner within one
hundred twenty (120) days after June 30, 2000,
and after June 30" for each ten year period
thereafter or the date the retail license is issued to
the licensee, whichever occurs last, shall be prima
facie evidence that the licensee is unable or
unwilling to open a retail outlet in that market
zone. In any proceeding before the Board on this
issue, the burden of proof shall be on the licensee
to show by clear and convincing evidence that the
licensee is not unwilling and not unable to open a
retail outlet in the market zone.

3.3.2. For purpose of this section, the
term “commercially reasonable manner” means
that the retail outlet has regularly scheduled
business hours on all days of the week [or at least

four (4) days of the week] during which liquor in
sealed containers may be sold to consumers under
state law and that those hours reasonably meet
expectations of consumers in the market zone
desiring to purchase liquor in seal containers. In
any proceeding before the Board on this issue, the
burden of proof shall be on the licensee to show
by clear and convincing evidence that the licensee
is operating the retail outlet in a commercially
reasonable manner.

3.3.3. Evidence that a licensee is unable
to open a retail outlet includes, but is not limited
to:

3.3.3.a. Probative evidence that the
licensee is unable to obtain financing necessary to
open a retail outlet;

3.3.3.b. Probative evidence that the
licensee is -unable to obtain liability and fire
insurance for the retail outlet; or

3.3.3.c. Probative evidence that the
licensee is unable to obtain all necessary permits,
stamps and licenses to open a retail outlet.

33.4. Evidence that a licensee is
unwilling to open a retail outlet includes, but is
not limited to:

3.3.4.a. Probative evidence that the
licensee failed to make reasonable efforts to
obtain, by purchase or lease, a location for the
retail outlet or, having a location, the licensee
failed to construct a building, or prepare an
existing building, to house a retail outlet.

3.3.4.b. Probative evidence that the
licensee failed to make reasonable efforts to:

33.4b.1. Apply for or obtain
financing for the retail outlet;

33.4.b.2. Inter-view or hire
employees for the retail outlet;

3.3.4.b.3. Apply for or obtain fire
and liability insurance for the retail outlet;
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3.3.4.b.4. Apply for all necessary
certificates, licenses, permits or stamps to do
business at a retail outlet including, but not limited
to, the basic permit and retail and wholesale

stamps issued by the Department-of the-Freasury
Alcohotand-FobaccoFax-and-Frade Bureanr TTB

and a business registration certificate issued by the
Tax Commissioner.

3.4. Pending Litigation. -- Whether the
operation of any retail outlet in the market zone is
prevented by a matter in controversy pending
judicial adjudication that will continue for such
duration that the opening of a state liquor store is
necessary to meet reasonable consumer
expectations regarding the availability of liquor in
sealed containers is a fact-specific and case-
specific issue to be decided by the Board which

does not lend itself to governance by a uniform
code.

3.5. Reasonable consumer expectations. -
Evidence that liquor in sealed containers is not
reasonably available to consumers residing in a
market zone includes, but is not limited to:

3.5.1. A resolution filed with the
Commissioner adopted upon majority vote of the
county commission in whose jurisdiction the
market zone is located, in whole or in part, finding
that liquor in sealed containers is not reasonably
available to individuals residing in that market
zone and requesting the Commissioner to open a
state store.

3.5.2. A resolution filed with the
Commissioner adopted upon majority vote of the
governing body of a municipal corporation
located, in whole or in part, in a market zone,
finding that liquor in sealed containers is not
reasonably available to individuals residing in the
market zone and requesting the Commissioner to
open a state store.

3.5.3. A petition for a state store filed
with the Commissioner signed by twenty-five
percent (25%) or more of the individuals residing
in voting precincts [or magisterial districts]
located, in whole or in part, in the market zone
based upon the results of the most recently

completed decennial census conducted by the
United States government.

3.5.4. A petition for a state store filed
with the Commissioner signed by a majority of the
private clubs located in the market zone.

3.6. When there is no retail outlet operating in
a market zone because the current licensee is
unwilling or unable to operate a retail outlet in that
market zone and the Commissioner receives a
resolution or petition filed under section 3.5 of this
rule, the Commissioner shall forthwith mail or
otherwise deliver a copy of the resolution or
petition to each member of the Board. The
chairman of the Board, after consultation with the
Commissioner, shall then schedule a meeting of
the Board to consider the resolution or petition.
At this meeting, the Commissioner shall present
the Board with the Commissioner’s preliminary
assessment of the situation including, but not
limited to:

3.6.1. Whether the absence of any
operating retail outlet in a market zone is due to
the current licensee or licensees’ inability or
unwillingness to operate a retail outlet, or is
prevented by a matter in controversy pending
judicial adjudication that will continue for some
duration and the facts upon which the
Commissioner relies;

3.6.2. The estimated cost of setting up
and operating a state store in the market zone;

3.6.3. The estimated period of time
necessary to set up the state store and begin its
operation;

3.6.4. The estimated period of time the
state store might be in operation before a retail
outlet is opened in that market zone by a licensee;

3.6.5. The Commissioner’s evaluation of
the assessment or claim that liquor in sealed
containers is not reasonably available to
individuals residing in the market zone;

3.6.6. A map showing the boundaries of
the market zone, municipalities located in whole
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or in part in the market zone, the location of retail
outlets in market zones adjacent to the market
zone for which the resolution or petition was filed,
and state roads located in the market zone for
which the petition was filed and in adjacent
market zones;

3.6.7. Any other information the
Commissioner believes to be relevant; and

3.6.8. Any information the Board or the
chairman may request prior to the meeting.

3.7. At the meeting of the Board called to
consider a resolution or petition filed under
subsection 3.5 of this section, the Board may,
upon majority vote:

3.7.1. Direct that one or more members of
the Board, or the entire Board, hold a public
hearing in the market zone to solicit public
comments on whether or not liquor in sealed
containers is reasonably available to individuals
residing in that market zone. Notice of the public
hearing shall be published in the State Register at
least twenty (20) days before the day of the public
hearing;

3.7.2. Actupon the petition or resolution;

3.7.3. Defer action on the petition or
resolution;

3.7.4. Request additional information
from the Commissioner, the person who filed the
resolution or petition with the Commissioner or
any interested person who appeared at the public
tneeting; or

3.7.5. Take any other action within the
power of the Board.

3.8. In the event the Board approves and
consents to the Commissioner’s application to
operate a state store in a market zone, the
Commissioner shall, as soon as practicable after a
licensee opens a retail outlet in that market zone,
discontinue operating that state store as provided
in W. Va. Code §60-3A-3.

§175-5-4. Limitations on Holding Licenses.

4.1. In general. -- A person may hold,
directly or indirectly, one or more Class A retail
licenses and one or more Class B retail licenses.
However, no individual or other person may
directly or indirectly hold, for the same market
zone, a Class A retail license and a Class B retail
license, or more than one Class B retail license.
The following constitutes examples of the instant
rule:

Example 1. - In market zone Alpha, a Class
A license will be issued, which authorizes the
licensee to operate four retail outlets, and two
Class B licenses will be issued. ABC Corporation
submits the high bid for each of these licenses.
However, ABC Corporation may be awarded only
one license, which is the maximum number of
licenses that any person may hold for market zone
Alpha.

Example 2. — In market zone Bravo, a Class
A license will be issued, which authorizes the
licensee to operate two retail outlets, and one
Class B license will be issued. ABC Corporation
submits the high bid for each of these licenses.
Again, ABC Corporation may be awarded only
one of these licenses because that is the maximum
number of licenses that any person may hold for
market zone Bravo.

Example 3. - In market zone Charlie, two
Class B licenses will be issued. John Smith, an
individual, submits the high bid for one of the
Class B licenses. L&S Partnership submits the
high bid for the second Class B license. John
Smith owns fifty percent (50%) of the L&S
Partnership. A Class B license may be awarded to
either John Smith, the individual, or to L&S
Partnership because no individual or other person
may directly or indirectly hold more than one
Class B license for a market zone.

Example 4. -- In market zone Delta, a Class
A license will be issued authorizing the holder to
operate two retail outlets. One Class B license
will also be issued. ABC Corporation submits the
high bid for the Class A license. L&S Partnership
submits the high bid for the Class B license. John
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Smith owns fifty-one percent (51%) of the L&S
Partnership and sixty percent (60%) of the stock of
ABC Corporation. The Class A license may be
issued to ABC Corporation or the Class B license
may be issued to L&S Partnership. However, the
Class A license may not be issued to ABC
Corporation and the Class B license issued to L&S
Partnership because no individual or other person
may directly or indirectly hold more than one
license for a market zone.

4.2. Aggregate limitation rule. - No
individual or other person may directly or
indirectly hold a combination of licenses that, in
the aggregate, authorizes that person to operate
more than twenty-five percent (25%) of the total
number of Class A and Class B retail outlets
authorized under the provisions of W. Va. Code
§60-3A-1 et seq. to be operated in this state during
the ten-year (10) license period that begins July 1,
2000, or July 1, 2010. The following constitutes
examples of the instant rule:

Example 1. -- The Commissioner advertises
for bid Class A and Class B retail licenses that, in
the aggregate, will allow one hundred eighty (180)
retail outlets to be operated in this state during the
ten-year (10) period that begins July 1, 2000.
Twenty-five percent (25%) of one hundred eighty
(180) retail outlets is forty-five (45) retail outlets.
ABC Corporation submits bids for Class A and
Class B licenses that would authorize it to operate
55 retail outlets should ABC Corporation be the
winning bidder for all of those licenses. After the
bids are opened, it is determined that ABC
Corporation would be the winning bidder for
licenses authorizing it to operate 50 retail outlets.
Due to the aggregate limitation rule, ABC
Corporation may only be issued licenses that
allow it to operate no more than 45 retail outlets.

Example 2. —~ The Commissioner advertises
for bid Class A and Class B retail licenses that, in
the aggregate, will allow one hundred eighty (180)
retail outlets to be operated in this state during the
ten-year (10) period that begins July 1, 2000.
Twenty-five percent (25%) of one hundred eighty
(180) retail outlets is forty-five (45) retail outlets.
ABC Corporation submits bids for Class A and
Class B licenses that would authorize it to operate

twenty-five (25) retail outlets should ABC
Corporation be the winning bidder for all of those
licenses. D&E Corporation submits bids for Class
A and Class B licenses that would authorize it to
operate twenty-five (25) retail outlets should D&E
Corporation be the winning bidder for all of those
licenses. After the bids are opened, it is
determined that ABC Corporation would be the
winning bidder for licenses authorizing it to
operate 25 retail outlets and that D&E Corporation
would be the winning bidder for licenses
authorizing it to operate 25 retail outlets.
However, because ABC Corporation and D&E
Corporation are wholly owned subsidiaries of
Alphabet Corporation, they are disqualified from
holding a license that allows them to operate, in
the aggregate, more than 45 retail outlets due to
application of the twenty-five percent (25%) rule.
No individual or other person may directly or
indirectly hold a license that authorizes the
operation of more than 45 retail outlets.

43. Indirect ownership. -- A license is
indirectly held by a person when that license is
held by:

4.3.1. Members of a family. For purposes
of this rule, the family of an individual includes
only his or her brothers and sisters (whether by
whole or half blood), spouse, ancestors, and lineal
descendants, whether by birth or adoption and
within the degree of consanguinity of second
cousins and persons related by current marriage;

43.2. An individual and a corporation if
more than fifty percent (50%) in value of the
outstanding stock of the corporation is owned,
directly or indirectly, by or for the individual;

4.3.3. An individual and a partnership or
limited liability company if more than fifty
percent (50%) in value of the ownership interests
is owned, directly or indirectly, by or for that
individual;

434. A partnership and another
partnership if the same persons own, directly or
indirectly, more than fifty percent (50%) of the
capital interest, or the profits interest, in each
partnership;
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43.5. A limited liability company and
another limited liability company if the same
persons own, directly or indirectly, more than fifty
percent (50%) of the capital interest, or the profits
interest, in each limited liability company;

4.3.6. A partnership and a limited liability
company if the same persons own, directly or
indirectly, more than fifty percent (50%) of the
capital interest, or the profits interest, in the
partnership and the limited liability company;

4.3.7. Two corporations that are members
of the same “controlled group” as that term is
defined in section 4.6 of this rule;

4.3.8. A grantor of a trust and a fiduciary
of a trust created by that grantor;

4.3.9. A fiduciary of a trust and a
fiduciary of another trust, if the same person is a
grantor of both trusts;

’ 43.10. A fiduciary of a trust and a
beneficiary of that trust;

43.11. A fiduciary of a trust and a
beneficiary of another trust, if the same person is
a grantor of both trusts;

43.12. A fiduciary of a trust and a
corporation if more than fifty percent (50%) in
value of the outstanding stock of the corporation
is owned, directly or indirectly, by or for the trust
or by or for a person who is a grantor of the trust;

4.3.13. A corporation and a partnership or
limited liability company if the same persons own,
directly or indirectly, more than fifty percent
(50%) in value of the outstanding stock of the
corporation, and more than fifty percent (50%) of
the capital interest, or the profits interest, in the
partnership or limited liability company;

4.3.14. An S corporation and another S
corporation if the same persons own, directly or
indirectly, more than fifty percent (50%) in value
of the outstanding stock of each corporation; or

43.15. An S corporation and a C

corporation, if the same persons own, directly or
indirectly, more than fifty percent (50%) in value
of the outstanding stock of each corporation.

4.4. Constructive ownership of stock. - For
purposes of applying section 4.3 of this rule; when
determining the ownership of stock:

4.4.1. Stock owned, directly or indirectly,
by or for a corporation, partnership, limited
liability company, estate, or trust shall be
considered as owned proportionately by or for its
shareholders, partners, members, or beneficiaries;

44.2. An individual shall be considered
as owning the stock owned, directly or indirectly,
by or for his or her family;

4.4.3. An individual owning (otherwise
than by the application of subsection 4.4.2 of this
section) any stock in a corporation shall be
considered as owning the stock owned, directly or
indirectly, by or for his or her spouse;

4.4.4. The family of an individual shall
include only his or her brothers and sisters
(whether by whole or half blood), spouse,
ancestors, and lineal descendants, whether by birth
or adoption; and

4.4.5. Stock constructively owned by a
person by reason of the application of subsection
4.4.1 of this section shall, for the purpose of
applying subsections 4.4.1, 4.4.2 or 4.4.3 of this
section, be treated as actually owned by that
person. However, stock constructively owned by
an individual by reason of the application of
subsections 4.4.2 or 4.4.3 of this section shall not
be treated as owned by him or her for the purpose
of again applying either of these paragraphs in
order to make another the constructive owner of
the stock.

4.5. Constructive ownership in the case of
partnerships and limited liability companies. For
purposes of determining ownership of a capital
interest, or profits interest, in a partnership or
limited liability company, the principles of section
4.4 shall apply, except that:
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4.5.1. Subsection 4.4.3 of this rule shall
not apply, and

4.5.2. Interests owned, directly or
indirectly, by or for a C corporation shall be
considered as owned by or for any shareholder
only if the shareholder owns, directly or indirectly,
five percent (5%) or more in value of the stock of
that corporation.

4.6. Controlled group of corporations defined;
special rules applicable to controlled groups. — For
purposes of this rule, the term "controlled group of
corporations” means any group of:

4.6.1. Parent-subsidiary controlled group.
-- One or more chains of corporations connected
through stock ownership with a common parent
corporation if?

4.6.1.a. Stock possessing at least fifty
percent (50%) of the total combined voting power
of all classes of stock entitled to vote or at least
fifty percent (50%) of the total value of shares of
all classes of stock of each of the corporations,
except the common parent corporation, is owned
(within the meaning of subsection 4.7.1 of section
4.7) by one or more of the other corporations; and

4.6.1.b. The common parent
corporation owns (within the meaning of
subsection 4.7.1 of section 4.7) stock possessing at
least fifty percent (50%) of the total combined
voting power of all classes of stock entitled to vote
or at least fifty percent (50%) of the total value of
shares of all classes of stock of at least one of the
other corporations, excluding, in computing such
voting power or value, stock owned directly by
such other corporations.

4.6.2. Brother-sister controlled group. --
Two or more corporations if 5 or fewer persons
who are individuals, estates, or trusts own (within
the meaning of subsection 4.7.2 of section 4.7)
stock possessing:

4.6.2.a. At least fifty percent (50%)
of the total combined voting power of all classes
of stock entitled to vote or at least fifty percent
(50%) of the total value of shares of all classes of

the stock of each corporation, and

4.6.2.b. More than fifty percent (50%) of the total
combined voting power of all classes of stock
entitled to vote, or more than fifty percent (50%)
of the total value of shares of all classes of stock
of each corporation, taking into account the stock
ownership of each such person only to the extent
such stock ownership is identical with respect to
each corporation.

4.6.3. Combined group. -- Three (3) or
more corporations each of which is a member of a
group of corporations described in subsections
4.6.1 or 4.6.2 of this section and one of which:

463.a. Is a common parent
corporation included in a group of corporations
described in subsection 4.6.1 of this section, and
also

4,6.3.b. Is included in a group of
corporations described in subsection 4.6.2 of this
section.

4.7. Rules for determining stock ownership of
controlled group.

4.7.1. Parent-subsidiary controlled group.
- For purposes of determining whether a
corporation is a member of a parent-subsidiary
controlled group of corporations (within the
meaning of subsection 4.6.1 of section 4.6), stock
owned by a corporation means:

4.7.1.a. Stock owned directly by the
corporation, and

4.7.1b. Stock owned with the
application of subsections 4.8.1,4.8.2and 4.8.3 of
section 4.8.

4.7.2. Brother-sister controlled group. --
For purposes of determining whether a corporation
is a member of a brother-sister controlled group of
corporations (within the meaning of subsection
4.6.2 of section 4.6), stock owned by a person who
is an individual, estate, or trust means:

4.7.2.a. Stock owned directly by such
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person, and

4.72b. Stock owned with the
application of section 4.8 of this rule.

4.8. Constructive ownership of stock of
corporation.

4.8.1. Options. - If any person has an
option to acquire stock, the stock shall be
considered as owned by the person. For purposes
of this paragraph, an option to acquire an option,
and each one of a series of options, shall be
considered as an option to acquire the stock.

4.8.2. Attribution from partnerships and
limited liability companies. -- Stock owned,
directly or indirectly, by or for a partnership or
limited liability company shall be considered as
owned by any partner or member having an
interest of five percent (5%) or more in either the
«capital or profits of the partnership or limited
liability company in proportion to his or her
interest in capital or profits, whichever proportion
is the greater.

4.8.3. Attribution from estates or trusts.

4.83.a. Stock owned, directly or
indirectly, by or for an estate or trust shall be
considered as owned by any beneficiary who has
an actuarial interest of five percent (5%) or more
in the stock, to the extent of his or her actuarial
interest. For purposes of this subparagraph, the
actuarial interest of each beneficiary shall be
determined by assuming the maximum exercise of
discretion by the fiduciary in favor of the
beneficiary and the maximum use of the stock to
satisfy his or her rights as a beneficiary.

4.83.b. Stock owned, directly or
indirectly, by or for any portion of a trust of
which a person is considered the owner under
Internal Revenue Code of 1986, as amended; 26
U.S.C. §§ 671 through 679 (relating to grantors
and others treated as substantial owners) shall be
considered as owned by the person.

4.8.4. Attribution from corporations. --

Stock owned, directly or indirectly, by or for a
corporation shall be considered as owned by any
person who owns (within the meaning of section
4.7 of this rule) five percent (5) or more in value
of its stock in that proportion which the value of
the stock which such person so owns bears to the
value of all the stock in the corporation.

4.8.5. Spouse. — An individual shall be
considered as owning stock in a corporation
owned, directly or indirectly, by or for his spouse
(other than a spouse who is legally separated from
the individual under a decree of divorce whether
interlocutory or final, or a decree of separate
maintenance), except in the case of a corporation
with respect to which each of the following
conditions is satisfied for its taxable year:

4.8.5.a. The individual does not, at
any time during such taxable year, own directly
any stock in the corporation;

4.8.5b. The individual is not a

“director or employee and does not participate in

the management of such corporation at any time
during the taxable year;

4.8.5.c. Not more than fifty percent
(50%) of the corporation's gross income for the
taxable year was derived from royalties, rents,
dividends, interest, and annuities; and

4.8.5.d. The stock in the corporation
is not, at any time during the taxable year, subject
to conditions which substantially restrict or limit
the spouse's right to dispose of such stock and
which run in favor of the individual or his or her
children who have not attained the age of twenty-
one (21) years.

4.8.6. Children, grandchildren, parents,
and grandparents.

4.8.6.a. Minor children. -- An
individual shall be considered as owning stock
owned, directly or indirectly, by or for his or her
children who have not attained the age of twenty-
one (21) years, and, if the individual has not
attained the age of twenty-one (21) years, the
stock owned, directly or indirectly, by or for his or
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her parents.

4.8.6.b. Adult children and
grandchildren. -- An individual who owns
(within the meaning of subsection 4.7.2 of this
rule, but without regard to this- subparagraph)
more than fifty percent (50%) of the total
combined voting power of all classes of stock
entitled to vote or more than fifty percent (50%) of
the total value of shares of all classes of stock in a
corporation shall be considered as owning the
stock in such corporation owned, directly or
indirectly, by or for his parents, grandparents,
grandchildren, and children who have attained the
age of twenty-one (21) years.

4.8.6.c. Adopted child. -- For
purposes of this section, a legally adopted child of
an individual shall be treated as a child of such
individual by blood.

§175-5-5. General Powers and Duties of
Commissioner.

5.1. Based upon an definitive-evaluation and
analysis of relevant economic and demographic
factors in each county of the State, the
Commissioner shall make recommendations to the
Board as to how many market zones are necessary,
and the Board shall create market zones in each
county and provide for the issue of retail liquor
store licenses in each market zone. For the ten
year period beginning on July 1, 2010, and for
each ten year period beginning July 1* thereafter,
the Commissioner shall determine the minimum
bid based upon a review of the sales data at each
retail outlet and such other factors that are relevant
for the State to generate revenues. Thereafter, the
Commissioner shall develop recommendations for
the Board to consider relating to:

5.1.1. The number of Class A retail
licenses and Class B retail licenses to be issued in
each market zone;

5.1.2. The number, if any, of designated
areas recommended for the market zones;

5.1.3. The minimum bid amounts to be
established for each Class A and Class B licenses
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and designated areas to be authorized by the
Board;

5.1.4. The bidding procedures to be
utilized;

5.1.5. The factors to be considered in
determining a bidder’s entitlement to a 5%
residential preference (See section 10 of this rule)
and a 5% current licensee’s preference and right to
match the highest bidder’s bid amount; and

5.1.6. The methodology to be followed in
selecting the successful bidders.

5.2. The Commissioner shall:

5.2.1. Prescribe application forms for
persons desiring to acquire retail licenses and
adopt an orderly procedure and time table for
investigating, processing and approving
applications;

5.2.1.a. The prescribed form which
has been designed and used for this purpose is
attached-at-Appendix—7 shall be provided by the
Commissioner. The Licensing and Enforcement
Divisions of the ABCC work hand-in-hand under
the direction of their respective Directors, in an
orderly procedure in the initial evaluation of initial
applications, inspections and investigators are
detailed to make Initial Inspection Reports;
attached—at-Appendix—P; which are completed
promptly in order that a decision to grant or deny
licensure can be made within 30 days following
the receipt of the application_or until such time as
Commissioner has completed his inspection,
background investigation and any other

investigation.

5.2.2. Develop a form of retail license to
be issued to each retail licensee under the
provisions of W. Va. Code §60-3A-12;

5.2.2.a. The prescribed form which
has been designed and used for this purpose will
be provided by the Commissioner-ts—toeated-at

Appendix B

5.2.3. Disseminate to the public
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information relating to the issuance of retail
licenses;

523.a. The Commissioner shall
advertise on a state-wide coverage plan giving
details about the procedure to be used in the
making of sealed, competitive bids for ten-year
€16) franchises for retail outlet licenses as-retail
hquor-store-owners. These advertisements must
contain particulars as to how a person can receive
a bid package containing all the information a
bidder would need in order to make a bid on a
retail store. (In addition, full-partieutars—the
information and advertisements relating to the
bidding procedures are available on the ABCC
web site.

52.4. Promulgate standards for
advertising the sale, availability, price and
selection of liquor;

5.2.4.a. Standards for advertising are
set forth in West Virginia Legislative Rule,
Alcobol Beverage Control Commission 175 CSR
1-6, Retail Store Operations the provisions of
which are incorporated herein by reference.

5.2.5. Set minimum standards for retail
outlets regarding the amount and variety of
alcoholic liquors which they must offer for sale at
each retail outlet;

5.2.5.a. The standard for each retail
outlet shall be determined by the Commissioner
based upon community/market zone needs and
best management practices.

5.2.5.b, All retail outlets must have a
minimum of 150 square feet of retail floor space,
as measured by the Commissioner, devoted solely
1o the retail sale of alcoholic liquors.

5.2.5.b.1. Retail outlets with 150
square feet to 500 square feet of retail floor space
devoted solely to the retail sale of alcoholic
liguors, as measured by the Commissioner, shall
maintain a current alcoholic liquors inventory
available for sale in its retail floor space consisting
of at least 2 brands of each West Virginia product
in _sufficient gquantities to service consumer
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demand.

5.2.5.b.2. Retail outlets with over
500 square feet up to 1000 square feet of retail

floor space devoted solely to the retail sale of

alcoholic liquors. as measured by the
Commissioner, shall maintain a current alcoholic

liquors inventory available for sale in its retail
floor space consisting of at least 3 brands of each

West Virginia product in sufficient quantities to
service consumer demand.

5.2.5.b.3. Retail outlets with 1000
square feet and above of retail floor space devoted
solely to the retail sale of alcoholic liquors, as
measured by the Commissioner, shall maintain a

current alcoholic liquors inventory available for
sale in its retail floor space consisting of at least 4

brands of each West Virginia product in sufficient
guantities to service consumer demand.

5.2.6. Enforce the provisions of W. Va.
Code §60-3A-1, et seq., and this rule.

5.2.7. Impose civil_and administrative
penalties upon retail licensees;

52.7.a. The procedures to be
followed by the Commissioner in imposing civil
penalties upon retail licensees are set forth and
explained in section 26 of this rule and in W. Va.
Code §60-3A-26.

5.2.8. Enter the retail outlet of any retail
licensee at reasonable times for the purpose of
inspecting the same, and determining the
compliance of each retail licensee with the
provisions of W. Va. Code §60-3A-1, et seq., and
any rules promulgated by the Board or the
Commissioner pursuant to the provisions of W.
Va. Code §60-3A-6(c)(2).

5.2.9. Issue subpoenas and subpoenas
duces tecum for the purpose of conducting
hearings under the provisions of W. Va. Code
§§60-3A-26 or 60-3A-27 or 60-3A-28 and
sections 28, and 29 of this rule which subpoenas
and subpoenas duces tecum shall be issued in the
time, for the fees and shall be enforced in the
manner specified in W. Va. Code §29A-5-1 with
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like effect as if §29A-5-1 were set forth in
extenso in W. Va. Code §60-3A-1, et seq., and this
rule.

5.2.10.  Settle, through the hearing
procedure provided in 175 CSR 5-29 disputes
relative to the boundaries of market zones and
designated areas within market zones.

§175-5-6. Duties of Successful Bidders for
Class A Licenses To Open and Operate Its
Authorized Stores; Limitation on Number of
Retail Outlets a Person May Hold.

6.1. An applicant who becomes a successful
bidder for a Class A2, A3, A4, or AS ten-year (10)
retail license to become effective on July 1, 2000,
and on July 1* for each ten year period thereafter
shall be required to open and operate all
authorized retail stores for each of-such licenses
within ninety (90) days following July 1, 2000,
and on July 1* for each ten vear period thereafter,
or within ninety (90) days following the date upon
which he or she or it is issued a Class A retail
license, whichever comes last. The holder of such
a license shall operate each of the authorized retail
stores for a minimum period of one year.

6.1.1. Any person who acquires such a
license subsequent to July 1, 2000, and subsequent
to July 1* for each ten year period thereafter, as a
result of a purchase made during a competitive,
rebid process, or as a result of a license transfer
approved by the Commissioner, shall be required
to comply with the opening of all authorized stores
on a date specified by the Commissioner and shall
open and operate such stores for a minimum
period of one year.

6.2. No person may hold a combination of
licenses that, in the aggregate, authorizes the
operation of more than twenty-five percent (25%)
of the total number of retail outlets authorized to
operate in the State.

§175-5-7. Retail License Application
Requirements; Federal Licensing
Requirements.

7.1. Following selection of the successful

bidders, they shall file an “Application For Retail

Liquor Store License” form;-a—copy-of-which-is
attached-as-Appendix-A; with the Commissioner.

In addition to answering the questions asked on
the application, the applicant shall attach a copy of
its corporate charter or other agreement under
which the entity operates to its application, and
shall add the name of the market zone and the

county inquestion-number-four-(4)-refating-to-its
matling-address.

7.2. A person who purchases alcoholic liquors
for resale to retail customers is required to register
for and obtain a retail dealer in liquors tax stamp
from the TTB U:S—Department—of—Treasury
Alcohotand-FobaccoFax-and-Frade Bureau. This
stamp must be obtained before engaging in any
business which will involve the retail sales of
alcoholic liquors. As of July 1, 20008, the cost of
this tax stamp is two hundred and fifty dollars
($250.00) per year.

7.2.1.  Current licensees who are
successful bidders will have an opportunity to
have thlS stamp renewed and the TTB S

'-Pax—and-—Trade—Bureau—wﬂl notify those hcensees
as to when they must renew.

7.2.2. Successful bidders who are not
current licensees shall be required to submit
Alcohot-and—Fobacco—Tax—and—TFradeBureau.
Form TTB 5630.5, Special Tax Registration And
Return, to TTB_Adeohol-and—TFobacco—TFax—and
FradeBureau, P.O. Box 371962, Pittsburgh, PA
15250-7962 and enclose a check or money order
for two hundred fifty dollars ($250.00) to pay the
Retail Special Occupation Tax which will result in
the issue of a Retail Dealer In Liquors Tax Stamp.
This stamp must be purchased and displayed in
each retail store before a retail licensee can engage
in the retail sale of liquor.

7.3. The Commissioner shall not issue a retail
license to an applicant who does not hold a license
issued by the TTB Y-S Department-of Freasury;
Alcohol—and—Tobacco—TFax—and—TFrade—Bureau
pursuant to federal law to sell liquor at wholesale.

7.3.1. Current licensees who are
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successful bidders and who hold a Federal
Wholesaler’s Permit and Wholesale Dealer In
Liquors Tax Stamp will have an opportunity to
have this stamp renewed and the TIB Y5

Ta:rmd—Traﬂe—Bnreau—mll notify those hcensees
as to when they must renew.

7.3.2. Successful bidders who are not
current licensees shall be required to obtain a
Wholesaler’s Basic Permit by submitting Afeohot
and-Tobacco-Tax—and-FradeBureanr-Form TTB
5100.24 Application For Basic Permit Under The
Federal Alcohol Administration Act and mailing
it to TTB Adcohel-and—TFobaccoTax—andTrade
Bureau, 550 Main Street, Cincinnati, OH 45202-
3263. If this permit is issued, the successful
bidder shall submit an AFFF TTB Form 5630.5,
Special Tax Registration and Return, to qualify for
a Wholesale Dealer In Liquors Tax Stamp and
mailing it along with a check or money order for
five hundred dollars ($500.00) made payable to
TTB Alechotand-FobaccoTax-and-Frade-Bureau,
P.O. Box 371962, Pittsburgh, PA 15250-7962.
Questions about this matter can be answered by
telephoning TTB, 1-800-937-8865 at its
Cincinnati, OH office.

7.3.3. A “NOTICE TO ALL BIDDERS
FOR RETAIL LICENSES - FEDERAL
LIQUOR DEALER PERMITS AND TAX

STAMPS REQUIRED” is-attached-asAppendix
€_will be provided by the Commissioner.

§175-5-8. Investigation of Applicants for Retail
License.

8.1. Following receipt of a completed
application for a retail license containing
supplemental information as the Commissioner
may require, the Commissioner may conduct such
investigation of an applicant as deemed necessary
or desirable in determining whether the applicant
is qualified to receive a retail liquor store license.

8.1.1. The Commissioner will conduct
background investigations for the purpose of
determining whether an applicant has been
charged with, indicted for, or convicted of a crime
that may have bearing upon the applicant’s fitness

to hold a retail liquor license. For purposes of this
paragraph, “background investigation:> means a
security, criminal and credit investigation of an
applicant who has applied for the issuance or
renewal of a retail liquor license. The applicant
will submit West Virginia Alcohol Beverage
Control Administration Release of Information
and Waiver of Confidentiality of Records Form
AppendixE) for this purpose. The applicant will
submit a full set of fingerprints to facilitate a
criminal background check and the
eCommissioner will request the state police to
submit the fingerprints and identifying
information to the Federal Bureau of Investigation
for a national criminal history record check. The
results of the fingerprint check will be returned to
the West Virginia Lottery Commission and the
Alcohol Beverage Control Commission.

8.1.2. The applicant will reimburse the
ABCC for all fees or charges that are incurred by
the ABCC for a background investigation
undertaken pursuant to subdivision 8.1.1. of this
rule.

8.1.3. The Commissioner, after initial
examination and evaluation of the application may
determine that an Initial Inspection Report is
warranted and, accordmgly, have one made by a

staff investigator using the “West—Virginia

Aleohol Beverage-Control- Commission-Ficensing
Piviston-Initial Inspection Report-Form”;-a-copy
Evehich hedasA 1D,

8.2. Upon completion of any investigation of
an applicant, the Commissioner shall inform such
applicant in writing whether the application has
been approved or denied, and shall post a copy of
the decision in the Commissioner’s office.

§175-5-9. Bidding Procedure.

9.1. The issuance of retail licenses shall be
based on sealed competitive bids which have been
submitted on Bid Forms which have been
completed in accordance with written instructions
from the Commissioner.

9.1.1. A “BID FORM” is-attached-as
AppendixE-and a 2-page “INSTRUCTIONS TO




175CSRS

COMPLETE BID FORM” is—attached—as
Appendix—F_ will be provided by the

Commissioner.

9.1.2. Bidders submitting bids on forty-
five (45) or more of the authorized retail stores
shall submit in the bid package a prioritized list of
the stores in numerical order for which they have
bid. In the event that such bidders are not
successful bidders on any of their listed,
prioritized stores, such stores shall be removed
from the list in descending order, and may be
replaced in ascending order with any retail stores
listed above number forty-five (45) on their list
and for which they are successful bidders. For
each Class A license listed, the number of stores
authorized thereunder shall be listed as separate
numbers. For example, a listing of an A-3 license
bid, shall be prioritized as three separate stores.

9.2. Each person desiring to submit a bid shall

file the bid with the West-Virginia—Seeretary-of
‘Asiministration;—Purchasing—DBivisionr;—2619

Charleston;—West-Virginia25365-6130-priorto
March3;2660-at-+:36-o’clockp:m _Commissioner
or his or her designee at a date, time and location
specified by the Commissioner in the bid
information packet. The Purchasing—DBivision

Commissioner or his or her designee will
safeguard the bids and will conduct the opening of

the bids on March-3;2666-at1:36-0’clockpm- 2

date and time specified by the Commissioner. #

The Commissioner or his or her designee will also
determine if the bids have been submitted in

compliance with the bidding requirements
established by the provisions of W. Va. Code
§§60-3A-1 et seq., 60-3A-10, 60-3A-10a and 60-

3A-10b For—this—purpose;—the—Secretary—of

9.2.1. The failure to deliver or the
nonreceipt of a bid prior to the appointed date and
hour constitutes sufficient reason for the rejection
of a bid. After the bid opening process is
completed, the Commissioner or his or her

designee Birector—of-the—Purchasing—Piviston,
shall, by Affidavit, certify the name of each

bidder, the correct amount bid after adjusting for

each applicable preference, and whether the bid
was submitted timely and in correct form;,-and
The Commissioner’s designee shall have the-State
Police_a secure and bonded delivery firm or its
own employees securely deliver all of the bids and
the Affidavits to the Commissioner's office-or-to

hisdesionee.

9.22. After the award of the retail
license, the Commissioner shall indicate upon the
successful bid that it was the successful bid.
Thereafter, a copy of the bid and the bidder's
application shall be maintained as a public record
in the Commissioner’s office. It shall be open to
public inspection during normal business hours of
the Commissioner. These documents shall not be
destroyed without the written consent of the
Legislative Auditor.

9.3. The Commissioner shall notify the
successful bidders of their winning bids and of the
deadline for bid payment which shall be by
certified mail, return receipt requested, by express
delivery with delivery confirmation or by personal
service in accordance with Rule 4, West Virginia
Rules of Civil Procedure for Trial Courts of
Record, the provisions of which are incorporated
into this rule by reference.

9.3.1. Ifthe successful bidder fails to pay
to the Commissioner the bid price within the
deadline date specified by the Commissioner, the
bid bond provided for in W. Va. Code §§60-3A-
11 and 175 CSR 5-12 shall be forfeited and the
bidder shall not be issued the retail license and be
prohibited from bidding on or purchasing a retail
license.

9.3.2. A bid bond shall not be forfeited
but shall be released if the successful bidder fails
to qualify for the Federal Wholesaler’s Basic
Permit or the wholesale dealer in liquors tax stamp
and the retail dealer in liquors tax stamp, unless
the bidder provided false information to the
federal government or to the Commissioner and
such false information was the basis for denial of
the basic permit in which case the bid bond shall
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be forfeited.

9.3.3. In either event, the Commissioner
shall issue the retail license to the next highest
bidder for the retail license or reject all bids and
rebid the license in accordance with the bid
procedures contained in the provisions of W. Va.
Code §60-3A-] et seq., 60-3A-10, 60-3A-10a, 60-
3A-10b and this rule.

9.4, The successful bidder shall remit the bid
price and the annual retail license fee, as specified
in W. Va. Code §60-3A-10(e), to the
Commissioner by electronic funds transfer, money
order, certified check, or cashier's check. Payment
must be received in the Commissioner’s office no
later than the date and time specified by the
Commissioner in the bid information packet 4:66
p-m-on-Thursday; May 25;2600. In the event that

the Board determines that a necessity exists to
require additional bids, then bids will be taken
pursuant to the provisions of W. Va. Code §60-
:3A-1, et seq., and this rule.

9.5. In the event two (2) more bids for the
same retail license are for the same amount, the
following procedure will be followed to determine
the successful bidder.

9.5.1. The bidders shall be notified to
meet at the Commissioner's office at a specified
date and time.

9.5.2. At the time of the meeting the
names of the affected bidders shall be written on
individual slips of paper, and placed in a hat or
similar container.

9.5.3. The Commissioner shall then draw
from the hat one of the pieces of paper and the
bidder named thercon shall be declared the
successful bidder.

§175-5-10. Preference for Resident Bidders.

10.1. In determining the highest bidder for
purposes of W. Va. Code §60-3A-10a, and 175
CSR 5-10, the Board shall afford a five percent
(5%) preference for West Virginia resident
bidders. This preference shall be computed by

adding five percent (5§) of the bid price to the bid
price submitted by the West Virginia resident
bidder for a retail license. This preference shall be
forfeited by any resident bidder who fails to
submit the minimum bid amount specified by the
Board for a particular retail license.

10.1.1. This preference shall not be added
to the amount of any bid that is less than the
minimum amount specified by the Board for that
retail license.

10.2. For purposes of W. Va. Code §60-3A-
10a and this section, a bidder shall be considered
a West Virginia resident if the bidder:

10.2.1. Being an individual, has resided
in West Virginia for at least four (4) years during
the 48 consecutive month period immediately
prior to the date on which the bid is opened; or:

Example 1. The minimum bid for a Class
A retail license is $300,000. Two (2) bids are
received. A West Virginia resident bidder submits
a bid of $305,000 and a nonresident submits a bid
of $310,000 for that license. The bid is awarded
to the West Virginia resident bidder. [$300,000 +
$15,250.00 (which is five percent (5%) of
$305,000) equals $315,250.00 which is greater
than the bid of $310,000 submitted by the
nonresident bidder.]

Example 2. The minimum bid for a new
Class B retail license is $200,000. Two bids are
received. A West Virginia resident bidder submits
a bid of $200,000 and a nonresident submits a bid
of $215,000 for that license. The bid is awarded
to the nonresident bidder. [$200,000 + $10,000
(which is five percent (5%) of $200,000.00)
equals $210,000, which is less than the bid of
$215,000 submitted by the nonresident bidder.]

Example 3. The minimum bid for a new
Class B retail license is $200,000. Two bids are
received. A West Virginia resident bidder submits
a bid of $190,000 and a nonresident submits a bid
of $205,000 for that license. The bid is awarded
to the nonresident bidder because the resident
bidder failed to bid the minimum bid amount. The
five percent (5%) resident bidder preference does
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not apply in this example.

10.2.2. Being a person other than an
individual, has had its headquarters or principal
place of business in this State for at least four (4)
years during the forty-eight (48) consecutive
month period immediately prior to the date on
which the bid is opened.

10.3. “Headquarters” or “principal place of
business” means the place where the majority of
the governing power of a bidder resides and is
executed.

Example 1. ABC Corporation is a Delaware
corporation whose corporate headquarters has
been located continuously in West Virginia since
July 1, 1990. ABC Corporation is a West Virginia
resident for purposes of the preference allowed by
W. Va. Code §60-3A-10a and this section.

Example 2. D & E Corporation is
incorporated under the laws of West Virginia. Its
corporate headquarters is located in Alpha State.
D & E Corporation is not a West Virginia resident
for purposes of the preference allowed by W. Va.
Code §60-3A-10a and this rule.

Example 3. A corporation, whether
incorporated in West Virginia or in another state,
that operates retail outlets in this State but does
not have its headquarters in this State is not a West
Virginia resident.

Example 4. A partnership, limited liability
company or other legal entity that is not a
corporation, whether formed under the laws of this
or another state, that operates one or more retail
outlets in this State but does not maintain its
headquarters or principal place of business in this
State is not a West Virginia resident for purposes
of the resident vendor preferences allowed under
W. Va. Code §§60-3A-10a and 60-3A-10b and
this rule.

10.4. In order to qualify as a resident bidder,
a person other than an individual, means a bidder
who in each year of the four (4) year period during
the forty-eight (48) consecutive months
immediately prior to the date on which the bid is

opened, did as follows:

10.4.1. Had registered in accordance with
W. Va. Code §11-12-1, et seq., [“Business
Registration Tax™] to transact business within the
State of West Virginia;

10.4.2. Maintained its headquarters or
principal place of business in this State:

10.4.2.a. Whether or not the person
other than an individual maintained its
headquarters or principal place of business in this
State for the required period can be certified by
the chief operating officer, by whatever name
called, of the person certifying, under penalty of
perjury, that the period of time the person’s
headquarters or principal place of business was
continuously located in this State met the time
requirement, as of the date the affidavit is signed
and properly acknowledged, and stating that that
address will remain the same as of the date on
which the bids are to be opened. In addition to the
submission of an affidavit, the person shall also be
required to provide documentary proof that that
person has complied with all other requirements
specified in section 10.4. of this rule.

10.4.3. Had actually paid, and not just
applied to pay, county personal property taxes on
the equipment used in the regular course of its
business activity; and

10.4.4. Had actually paid, and not just
applied to pay, required business taxes imposed by
W. Va. Code §11-1-1, et seq.; a resident bidder
shall give written consent to the Tax
Commissioner authorizing disclosure to the
ABCC Commissioner of appropriate information
which will verify that the bidder has paid the
required business taxes, but such information shall
not contain the amounts of taxes paid nor any
other information deemed by the Tax
Commissioner to be confidential. An
“Authorization to Release Information” will be
provided by the Commissioner formprepared-by
attached-as-AppendixG.

10.5. A bidder who is an individual shall be
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able to meet the four year continuous residency
requirement by providing the Commissioner with
documentary proof that he/she has resided
continuously in West Virginia for four (4) years
during the forty-eight (48) month period
immediately preceding the filing of the bid.
Copies of receipts from the Sheriff of a County
indicating payment of personal property taxes
and/or real estate taxes for each of the four (4)
years which indicate a West Virginia address for
the bidder; copies of Department of Motor Vehicle
documents such as a Driver’s License,
Registration Card, and Certificate of Title
indicating a West Virginia address for the bidder
during those four years; copies of Voter
Registration office documents indicating a West
Virginia residence address for the bidder during
those four years; certification from the Tax
Commissioner that the bidder had filed Income
Tax Returns for the previous four year period prior
to the bid which indicated a West Virginia
residence address for the bidder are examples of
‘documents which can be submitted to the
Commissioner in proof of a bidder’s residence
address during the four (4) years in question.
Copies of any two documents mentioned above
shall be submitted with the bid form and to the
Commissioner’s office by any individual bidder
who desires to be granted a Preference For
Resident Bidders.

10.5.1. An individual may prove that he
or she continuously resided in this State during the
required period ending with the day the
individual’s bid is opened by submitting with his
or her bid form an affidavit signed and
acknowledged, under penalty of perjury, certifying
the period of time the individual continuously
resided in this State, as of the date the affidavit is
signed and acknowledged, and stating that he or
she intends to be a resident of this State on the day
his or her bid is opened. In addition to this
affidavit, the individual will also be required to
submit supporting documents in proof of his or
her residency during the required period.

10.6. A bidder who is other than an individual
and is claiming a preference for residential
bidders, shall submit documents in its bid package
which prove its entitlement to this preferential

treatment. The documents must establish that the
requirements of section 10.4 of this rule have been
satisfied.

10.7. A bidder who believes he meets the
requirements for residency must affirmatively
assert his or her claim on the official application
form to receive this preferential treatment.

10.8. A supplemental two-page (2) guideline
for bidders seeking a residential preference s
attached—as—form—entitled “Residential Bid

Preferences” will be provided by the

CommissionertAppendixH).

§175-5-11. Preference for current licensee and
right to match highest bidder.

11.1. In determining the highest bidder for
purposes of W. Va. Code §60-3A-10b. and 175

CSR 5-10, the Board shall apply a current licensee
preference and a current licensee’s right to match
the highest bidder’s bid price. Any current
licensee who fails to submit the minimum_ bid
amount specified by the Board for a retail license
held and operated by the current licensee or who
is not operating a retail outlet for which he or she
is authorized under his or her current license is not
eligible for the current license preference or the

right to match the highest bidder’s bid price.

11.2. No current licensee preference or right to
match shall reduce a bid below the minimum bid

established by the Board.

11.3. Current licensee preference.

11.3.1.An unsuccessful bidder who is a
current licensee and meets the Code and the rule’s
requirements shall have a 5% current licensee
preference for a retail license it holds and operates.

11.3.2. The 5% current licensee
preference for a current licensee who is an
unsuccessful bidder shall be computed by
subtracting 5% of the highest bid price from the
highest bid price. For any bidder who qualifies for
the West Virginia resident bidder preference and
who is also a current licensee, this preference shall
be an additional 5% preference to that separately
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calculated resident bidder preference.

11.4. Current licensee’s right to match the

highest bidder’s bid price.

11.4.1. An unsuccessful bidder who is a
current licensee and who submitted a bid higher
than the minimum bid, and who after applying all
preferences remains an unsuccessful bidder, shall
have the right to match the highest bidder’s bid for
a retail license held and operated by the current
licensee subject to complying with the
requirements of this rule and W.Va.§60-3A-1 et
seq. and W.Va. Code §60-3A-10b(e).

11.5. The Commissioner will provide a
guideline entitled “Current Licensee Preferences”

for bidders secking a current licensee preference
and a current licensee right to match.

§175-5-12. Criminal Penalties For Unlawful
Inducement,

1142.1. It is unlawful for any person to give
another person any thing of value to induce the
other to refrain from bidding for a retail license.
Any person doing so is guilty of a misdemeanor,
and upon conviction, shall be fined not more than
ten thousand dollars ($10,000), and in addition,
shall be subject to a civil penalty payable to the
Commissioner of not more than one million
dollars ($1,000,000).

112.2. It is unlawful for any person to give
another person any thing of value to induce the
other to refrain from operating an outlet
authorized under a retail license. Any person
doing so is guilty of a misdemeanor and, upon
conviction, shall be fined not more than ten
thousand dollars ($10,000), and, in addition, shall
be subject to a civil penalty payable to the
Commissioner of not more than one million
dollars ($1,000,000).

§175-5-123. Bonding Requirements.

123.1. Each applicant submitting a bid or bids
for a retail license under the provisions of this
rule, shall furnish to the Commissioner a bond at
the time of bidding. The bond shall guarantee the

payment of twenty-five percent (25%) of the total
price bid for each retail license. In the event that
a winning bid is not paid, the bid bond will be
forfeited to the State.

123.2. A four-page (4) “Approved Format for
_an “Irrevocable Letter of Credit” will be provided

by the Commissioner is-attached-asAppendix1.

§175-5-134. Annual Retail License Fee.

134.1. The annual retail license fee for a
Class A retail license is the sum obtained by
multiplying the number of retail outlets authorized.
for the retail licensee in the market zone to which
the Class A retail license applies by one thousand
dollars ($1,000).

134.2. The annual retail license fee for a
Class B retail license shall be one thousand dollars
($1,000).

§175-5-145. Sale, Assignment or Transfer of
Retail License.

145.1. No person may purchase or otherwise
acquire a retail license unless the Commissioner
has first approved the person’s qualifications to
hold a retail license. Those qualifications are the
same as those required by W. Va. Code §§60-3A-
1 et seq.8 and +75-€SR-5-8 this rule.

145.1.1. In no case may the holder of a
Class A license sell one or more authorized
locations or in any way seek to divide a Class A
license.

145.2. No person may sell, assign or
otherwise transfer a retail license without the prior
written approval of the Commissioner. The
Commissioner’s approval shall not be
unreasonably withheld. For purposes of W. Va.
Code §§60-3A-14 and this 175-5-14, the merger
of a retail licensee or the sale of more than fifty
percent (50%) of the outstanding stock of a
licensee which is a corporation, or of the
partnership or ownership interests of a partnership
or other entity that is not a corporation, shall be
deemed to be a sale, assignment or transfer of a
retail license.
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§175-5-156. Surrender of Retail License.

156.1. When a retail licensee surrenders a
retail license to the Commissioner or when it is
revoked or forfeited, the Commissioner shall then
proceed to reissue the retail license by following
the bidding and other procedures set forth in W.
Va. Code §60-3A-1, et seq., and this rule for the
initial issuance of a retail license.

156.2. The effective date of a rebid license
under this section shall be only for the portion of
the ten-year (10) license remaining after the bid is
awarded.

§175-5-167. Restriction on Location of Retail
Outlets.

167.1. No retail outlet may be located within
the immediate vicinity of a school or church.

167.2. The provisions of W. Va. Code §60-
3A-16 and this subsection do not apply to the
location of a retail licensee who, on February 27,
1990, held a license for the retail sale of wine,
fortified wine or nonintoxicating beer at such a
location.

§175-5-178. Wholesale Prices Set By
Commissioner.
178.1. The Commissioner has fixed

wholesale prices for the sale of liquor, other than
wine, to retail licensees. The Commissioner shall
sell liquor, other than wine, to retail licensees
according to a uniform pricing schedule.

178.1.1. The Commissioner has
established wholesale prices for the sale of liquor
to retail licensees which is based upon the
delivered cost of distilled spirits which ABCC
purchases plus a mark-up of 258%, or a higher
percentage as the Commissioner may otherwise
determine. A shipping, delivery and handling
charge -85)per
case delivered__as periodically set by the
Commissioner will be added to the total purchase
price.

178.1.2. A uniform pricing schedule is

20

maintained by the publication of an ABCC
“Quarterly Spirits Price List—Wholesale—Spirits
€atatog” which is sent to all retail licensees on a
quarterly basis on February 1, May 1, August ]
and November 1 of each year. This catalog
contains all alcoholic products normally available
from the ABCC in addition to complete product
information and pricing structure. Further pricing
is disseminated by the annual publication of the
ABCC “Tradeshow Catalog” with pricing as
submitted by manufacturers and suppliers for
wholesale sales at the ABCC Tradeshow to retail

§175-5-189. Days and Hours Retail Licensees
May Sell Liquor.

189.1. Retail licensees may not sell liquor on
Sundays, Christmas or election day, or between
the-hours-ofteno’ctock 12:00 p.m., midnight, and
eight o’clock a.m. on weekdays and Saturdays.
Wine and fortified wines may not be sold between
the hours of two o’clock a.m. and one o’clock
p-m. on Sundays, or between the hours of two
o’clock a.m. and seven o’clock a.m. on week days
and Saturdays.

189.2. For purpose of this section, "election
day" shall mean only statewide primary election or
general election days, and shall not mean any
other State or local election day.

§175-5-1920. Limitation on Amount to be Sold.

Not more than ten gallons of alcoholic liquor
may be sold by a retail licensee to a person at one
time without the approval of the Commissioner.
However, a sale in excess of ten gallons may be
made to a religious organization purchasing wine
for sacramental purposes. This section does not
apply to purchases by private clubs as defined in
W. Va. Code §60-7-2.

§175-5-201. Nonapplication of Rules to Retail
Sales of Nonintoxicating Beer.

261.1. This rule does not apply to retail sales
of nonintoxicating beer. 1756 CSR 1, contains
the rule for nonintoxicating beer licensing and
operations procedures.
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§175-5-212. Tax on Purchases of Alcoholic
Liquor.

212.1. In addition to the cost of alcoholic
liquor, a State tax authorized by W. Va. Code §60-
3A-21 of five percent (5%) of the purchase price
must be added to all purchases from retail
licensees, and the tax must be collected with the
purchase price by the retail licensee.

§175-5-223. Requirement for Posting
Information Signs.

223.1. Each retail licensee shall post in an
open and prominent place within each retail outlet
a blood-alcohol chart in the form prescribed by W.
Va. Code §60-6-24, the provisions of which are
incorporated in this rule by reference and the chart
will be provided by the Commissioner{Appendix
M).

223.2. All persons licensed to sell alcoholic
liquor, wine, beer, or—nonintoxicating beer,
nonintoxicating craft beer or other alcohol product
at retail either for consumption off-premises or on-
premises, or both, shall display signs provided by
the Commissioner warning of the possible danger
of birth defects which may result from the
consumption of alcohol during pregnancy

AppendixN).

2233. Upon a determination by the
Commissioner that a licensee has failed to comply
with these provisions, the Commissioner may
impose a civil administrative penalty for not less
than one hundred dollars ($100) nor more than
one thousand dollars ($1,000) for each violation or

suspension.

§175-5-234. Records Required of Retail
Licensees; Inspection of Records.

234.1. Each retail licensee must keep a record
in book form showing the date that all distilled
spirits, wine and beer were received on his or her,
or its premises, and from whom received.

234.2. Each retail licensee shall also maintain
records including ABCC Form 190 showing the
merchandise code, the total quantity of sales, and

the quantity of each sale to a religious
organization or to a private club as defined in W.
Va. Code §60-7-2. A copy of ABCC Form 190 is

attached-as—Appendix—J_will be provided by the
Commissioner.

234.2.1. In the case of sales to a private
club, ABCC Form 190 shall be maintained by the
retail licensee and the club must be identified by
name, address and ABCC license number, and the
full name of the person receiving the order must
be clearly listed.

234.2.2. Each retail licensee must send a
copy of ABCC Form 190 to the ABCC Nitro
Warehouse each week, together with the Weekly
Invoice which is a computer printout of the
products ordered and delivered each week to a
retail licensee. The driver of the delivery truck
will take the ABCC Form 190 and the ABCC
Weekly Invoice to the Nitro Warehouse each
week. A copy of the ABCC Weekly Invoice—ts
attached-as—Appendix—F will be provided by the

Commissioner.

234.2.3. Failure by a retail licensee to
comply with the provisions of subsection 23.2.2
will subject him, or her, or it, to assessment of a
Civil Penalty under the provisions of W. Va. Code
§60-3A-26.

234.3. Records required to be maintained by
this Section 234 shall not be destroyed, erased or
altered for at least four (4) complete calendar
years or until the year the retail licensee is audited
and accepted by the department of revenue.

§175-5-245. Unlawful Acts by Persons.

245.1. It shall be unlawful for any person
under the age of twenty-one (21) years who, for
the purpose of purchasing alcoholic liquor from a
retail licensee, misrepresents his or her age, or
who for such purpose presents or offers any
written evidence of age which is false, fraudulent
or not actually his or her own, or who illegally
attempts to purchase alcoholic liquor from a retail
licensee. Any person who violates the provisions
of W. Va. Code §60-3A-24(b) is guilty of a
misdemeanor, and, upon conviction thereof, shail
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be fined in an amount not to exceed fifty dollars
($50.00) or imprisoned in the regional jail for a
period not to exceed seventy-two (72) hours, or
both fined and imprisoned, or, in lieu of such fine
and imprisonment, may, for the first offense, be
placed on probation for a period not exceeding
one (1) year.

245.2. Tt shall be unlawful for any person to
knowingly buy for, give to or furnish to anyone
under the age of twenty-one (21) to whom he or
she is not related by blood or marriage any
alcoholic liquor from whatever source. Any
person who violates the provision of W. Va. Code
§60-3A-24(c) is guilty of a misdemeanor and
shall, upon conviction thereof, be fined in an
amount not to exceed one hundred dollars
($100.00) or imprisoned in the regional jail for a
period not to exceed ten (10) days, or both fined
and imprisoned.

245.3. It shall be unlawful for a person while
on the premises of a retail outlet to consume
alcoholic liquor or break the seal on any package
or bottle of liquor. Any person who violates the
provisions of W. Va. Code §60-3A-24(d) and this
subsection is guilty of a misdemeanor and shall,
upon conviction thereof, be fined in an amount not
to exceed one hundred dollars ($100.00) or
imprisoned in the regional jail for a period not to
exceed ten (10) days, or both fined and
imprisoned.

245.4. It shall be unlawful for any person
under the age of twenty-one years to purchase,
consume, sell, serve or possess alcoholic liquor.
Any person who violates the provisions of W. Va.
Code §60-3A-24(a) is guilty of a misdemeanor
and upon conviction thereof, shall be fined in an
amount not to exceed five hundred dollars or shall
be incarcerated in the regional jail for a period not
to exceed seventy-two hours, or both fined and
imprisoned, or, in lieu of such fine and
incarceration, may, for the first offense, be placed
on probation for a period not to exceed one year.

245.5. Nothing in W. Va. Code §60-3A-
24(a), nor any rule of the Commissioner, shall
prevent or be deemed to prohibit any person who
is at least eighteen years of age from serving in the

lawful employment of a licensee which includes
the sale and serving of alcoholic liquor.

24.6. Nothing in this subsection shall prohibit
a person who is at least eighteen years of age from
purchasing or possessing alcoholic liquor when he
or she is acting upon the request of or under the
direction and control of any member of a State,
federal or local law-enforcement agency or the
Commissioner while the agency is conducting an
investigation or other activity relating to the
enforcement of the alcohol beverage control
statutes and the rules of the Commissioner.

§175-5-256. Certain Acts of Retail Licensees
Prohibited; Criminal Penalties.

256.1. It is unlawful for any retail licensee, or
agent or employee thereof, on such retail licensee's
premises to:

256.1.1. Sell or offer for sale any
alcoholic liquor other than from the original
package or container;

256.1.2. Sell, give away, or permit the
sale of, gift of, or the procurement of, any
alcoholic liquor, for or to any person under the age
of twenty-one (21);

256.1.3. Sell, give away, or permit the
sale of, gift of, or the procurement of, any
alcoholic liquor, for or to any person who is
visibly intoxicated;

256.1.4. Sell or offer for sale any
alcoholic liquor on any Sunday or other than
during the hours permitted for the sale of alcoholic
liquor by retail licensees as provided under W. Va.
Code §60-3A-1, et seq., and this rule;

256.1.5. Permit the consumption by any
person of any alcoholic liquor;

256.1.6. With the intent to defraud, alter,
change or misrepresent the quality, quantity or
brand name of any alcoholic liquor;

256.1.7. Permit any person under

eighteen (18) years of age to sell, furnish or give
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alcoholic liquor to any other person;

256.1.8. Purchase or otherwise obtain
alcoholic liquor in any manner or from any source
other than the Commissioner; or

256.1.9. Permit any person to break the
seal on any package or bottle of alcoholic liquor.

256.2. Any person who violates any provision
of this section is guilty of a misdemeanor, and
shall, upon conviction thereof, for each offense be
fined not less than one hundred dollars ($100) or
no more than five thousand dollars ($5,000), or
imprisoned in the regional jail for not less than
thirty (30) days nor more than one (1) year or both
fined and imprisoned.

256.3. Nothing in W. Va. Code §60-3A-1 et
seq., or this rule, or any other rule of the Board or
Commissioner, prevents or prohibits any retail
licensee from employing any person who is at
least eighteen (18) years of age to serve in any
retail licensee's lawful employment at any retail
outlet operated by such retail licensee, or from
having such person sell liquor under the
provisions of W. Va. Code §60-3A-1 et seq., and
this rule.

256.3.1. With the prior written approval
of the Commissioner, a retail licensee may employ
persons at any retail outlet operated by such retail
licensee who are less than eighteen (18) years of
age but at least sixteen (16) years of age, but such
persons' duties shall not include the sale of liquor:
Provided, that the authorization to employ such
persons under the age of eighteen (18) years shall
be clearly indicated on the retail license issued to
any such retail licensee.

256.3.2. Permission to employ persons who
are sixteen (16) or seventeen (17) years of age
must be sought on the application for license or on
any annual license renewal form only and such
approval will not be unreasonably withheld.

256.3.3. The age restrictions in his section
apply to minor children of the licensee.

§175-5-267. Civil Penalties.
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267.1. Any retail licensee who violates any
provision of W. Va. Code §60-3A-1 et seq., any
rule promulgated by the Board or any rule
promulgated by the Commissioner may be
assessed a civil money penalty by the
Commissioner. The amount of this money penalty
may not exceed one thousand dollars ($1,000) for
each violation of the Act, the Board rule or a rule
of the Commissioner.

267.2. Each day the violation continues shall
constitute a separate violation.

§175-5-278. Suspension or Revocation of Retail
License.

278.1. The Commissioner may, upon his or
her motion, or upon the sworn complaint of any
person, conduct an investigation to determine if
any provision of W. Va. Code §60-3A-1 et seq.,
this rule or of any other rule promulgated by the
Board or Commissioner under authority of W. Va.
Code §60-3A-6 has been violated by any retail

licensee. The Commissioner may immediately
suspend a retail licensee for failing to meet and

maintain licensure requirements or if the
Commissioner’s believes that public safety will be

adversely affected by the licensee’s continued
operation. The Commissioner may suspend or
revoke a retail license if the retail licensee, or any
employee thereof acting in the scope of his or her
employment, has violated any such provision, and
may suspend a retail license without hearing for a
period not to exceed twenty (20) days if he or she
finds probable cause to believe that the retail
licensee, or any employee thereof acting in the
scope of his or her employment, has willfully
violated any such provision.

278.2. The Commissioner may revoke a retail
license for any reason which would constitute
grounds for the denial of an application for retail
license filed pursuant to W. Va. Code §60-3A-8.

§175-5-289. Revocation of License For Failure
to Operate Retail Outlet & Forfeiture of Retail
QOutlet for Failure to Operate Retail Qutlet.

289.1. Revocation. -- The Commissioner,
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; ot - bed-bv-the Board4
rule; may revoke a Class A retail license if the
licensee fails to operate at least one of the retail
outlets authorized under the license and may
revoke a Class B retail license if the licensee fails

to operate the retail outlet authorized under the
license.

289.2. Disqualification of current licensee
whose license is revoked. -- When a license is
revoked under W. Va. Code §60-3A-27a(a), the
Commissioner may not accept the bid of the
person who had the license revoked, or of a related
person, when the license is offered for bid
following the revocation. As used in this
subsection, a bidder is a “related person” when the
relationship between the bidder and the person
whose license was revoked is such that the latter
indirectly owns or controls the bidder under the
provisions set forth in section 5.3 of this rule.

289.3. Procedural due process. - A
revocation of a Class A or B license under W. Va.
Code §60-3A-27a is subject to the provisions for
notice, hearing and judicial review prescribed in
W. Va. Code §60-3A-28.

289.4. Forfeiture of authorization to operate
retail outlet. - When a person operates at least
one of the retail outlets authorized under a Class A
license but fails to operate the entire number of
retail outlets authorized under the license, the
Commissioner may, after employing criteria
prescribed by the Board, reduce the number of
retail outlets the person is authorized to operate
under that license by the number not being
operated. As used here, “failure to operate a retail
outlet” includes, but is not limited to;

289.4.1. Total failure to open and operate
a retail outlet within ninety (90) days after July 1,
2000, and July 1% for each ten year period
thereafter or the day the person is awarded the
license, whichever day occurs last;

28.4.2. Failure to reopen the retail outlet
within 90 days after it is closed, unless the closure
was due to fire, flood or other act of God, war,
riot, or other catastrophe as to which negligence or

willful misconduct on the part of the licensee or a
person under the control of the licensee was not
the proximate cause, unless the reopening is
prevented by a matter in controversy pending
judicial adjudication on or before the 60th day;

289.4.3. Failure to reopen the retail outlet
within 180 days after it was closed due to fire,
flood or other act of God, war, riot, or other
catastrophe as to which negligence or willful
misconduct on the part of the licensee or a person
under the control of the licensee was not the
proximate cause, unless the reopening is prevented
by a matter in controversy pending judicial
adjudication on or before the 180th day; or

289.4.4. Failure to operate a retail outlet
in a commercially reasonable manner as defined in
subsection 3.3.3. of this rule.

Example 1. -- The holder of a Class A
license authorizing the operation of two retail
stores opens the second retail outlet but operates it
only six hours per week.

289.5. Issuance of Class B license. — The
Board may authorize the Commissioner to issue,
subject to the bid requirements of W. Va. Code
§60-3A-16 et seq., a Class B license for each retail
outlet for which authority to operate is forfeited
under this section 28-of this rule. The Board shali
set a minimum bid for each Class B license.

289.6. Procedural due process. - A
reduction in the number of retail outlets that may
be operated by the holder of a Class A license
under W. Va. Code §60-3A-27a is subject to the
provisions for notice, hearing and judicial review
prescribed in W. Va. Code §60-3A-28.

§175-5-2930. Notice of and Hearing on
Boundary Disputes.

2930.1. Any retail licensee who disputes the
placement of any part of the boundary which
forms a part of the boundary of the market zone,
or designated area within the market zone, within
which the retail licensee's retail outlet is located
may petition the Commissioner for a resolution of
the dispute.
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2930.1.1. The petition shall be in writing,
and shall state the boundary in dispute, the
grounds of the petition and all persons who may
be affected by the Commissioner's decision.

2930.1.2. A copy of the petition shall be
concurrently served upon all persons who may be
affected by the Commissioner’s decision and the
petitioner shall verify under oath that such service
has occurred.

B 2930.1.3. Within ten (10) days after
receipt of the petition, the Commissioner shall
schedule a hearing on the matter. At least twenty
(20) days' notice of the hearing shall be provided
to affected persons. Notice is to be sent by
certified mail, return receipt requested to the
addresses provided by the petitioner.

2930.2. The hearing and the administrative
procedures prior to, during and following the
.same, shall be governed by and in accordance with
the provisions of W. Va. Code §29A-5-1, et seq.,
in like manner as if those provisions were fully
set forth in this section.

2930.3. Any person adversely affected by an
order entered following a hearing shall have the
right of judicial review thereof in accordance with
the provisions of W. Va. Code §29A-5-4 with like
effect as if those provisions of said §29A-5-4 were
fully set forth in this section.

2930.4. The judgment of a circuit court
reviewing such order of the Commissioner shall
. be final unless reversed, vacated or modified on
appeal to the supreme court of appeals in
accordance with the provisions of W. Va. Code
§29A-6-1.

2930.5. Each party shall be responsible for
his or her own legal representation.
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