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2. Explanation of above estimates:

The fiscal impact of the rule should not differ from that envisioned by
the legislature when it enacted Senate Rill 337.

3. Chjectives ¢f these rules:
The rule provides appropriate guidance and directicn for +the bid
procedure te be utilized when licensing retail liguor stores, and for
the wholesale mark-up percentzge to be utilized by the ABCC.
4. Explanation of Overall Econémic Impact of Proposed Rule.
A Econcmic Impact on State Government.
The rule should provide an expenditure reduction by reducing the
number of emplovees, reducing the amocunt of rent paid for

facilities, and reducing the amount of state-cwned equipment.

B. Ecconcmic Impact on Polltlcal Subdivisions; Specific Industries;
Specific groups of citizens.

There should be no substantial economic impact.




C. Economic Impact on Citizens/ /Public at Large.

There should be no substantial economic impact.

Date: “tSMLY 35}}??5-

Signature of Agency Head or Authorized Representative

“Tamper, JT. )

Harry &~ Ca

Coemmissioner .-
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GASTON CAPERTON Charleston 25305 - CHARLES O. LORENSEN
GOVERNOR SECRETARY
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July 31, 1990

TC: ’ LEGISLATIVE RULE-MAKING REVIEW CCMMITTEE
FROM: HARRY G. CAMPER, JR.., ALCOHCL BEVERAGE CONTROL COMMISSIONER

LEGISLATIVE RULE TITLE: LICENSING OF RETAIL LIQUOR STORES

1. Authorizing statute(s) citation: W. Va. Code §§ £60-2-16 and 60-3A-€
2. a. Date filed in State Reglster T with Notlce ‘of Public Comment
June 25, 1990 o B o
b. What other notﬂce including advertising, did you give of the
hearing? | T .
Copies were included in the bid packages. QOuestions on anvthing in

the bid vackage were.to be submitted to the ABCC.

c. Date of public comment period:
June 25, 1890 - July 27, 1830

d. Attach list of persons who appeared at hearing, comments
received, amendments, reasons for amendments.

Attached No comments referring to the rule received X
e, Date you filed in State Register the agency approved proposed

Legislative Ru fellowing public hearing: (be exact)

Trzdexs 27 il atalal /; /??é

JOUTY—= T oo
f. Mame and phone number of agency person to contact for
additional infoérmation: John Montgomery — 348-5330

3. If the statute under which you promulgated the submitted rules reguires
certain findings and determinations to be made as a condition precedent
te their promulgation:

a. Give the date upon which you filed in the State Register a notice .

cf the time and place of a hearing for the taking of evidence and a
general description of the issues to be decided.




N/A :
Date cof hearing: N/A _

On what date did you file ih the State Reglster the findings and
determinations required together with the reasons therefor?

N/A L

Attach findings and determinations and reasons:

Attached: N/A




. . . [Tﬂ': _‘»‘_!":‘ "'I‘ ;-'k'li j“ ‘{“”3
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GOVERNOR SECRETARY
CONSENT TO FILE PROPOSED RULE
July 31, 1990
To Whom It May Concern:
Title of Rule: " Licensing of Retall Liguor Stores
Title Number: 175
Series MNumber: 5 0 . : }
Pursuant to West. Virginia Code § 5F-2-2(a), the undersigned

hereby consents to the filing of the foregoing rule.

Signed this 3lst day of July, 1920. T

CboolZ foomon

Charles 0. Lorensen, Secretary
Department of Tax and Revenue




AGENCY APPROVED PROPOSED

WEST VIRGINIA LEGISLATIVE REGULATIONS I R

ALCOHOL BEVERAGE CONTROL COMMISSION
DEPARTMENT OF TAX AND REVENUE
TITLE 175
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LICENSING OF RETAIL LIQUOR STORES
Filed: August 1, 1990

§ 175-5-1. General.

1.1 Type of Requlation. - These regulations are agency approved proposed

1eg1s1at1ve regu?at1ons as def1ned in W. Va Code 88 29A-1-2{d) and 29A-3-1 et

seq.

1.2 Scope. = These_ agency approved proposed Tegislative regulations
it

explain and c?ar1fy the State Refail L7qudr License Act, as stated in W. Va.
Code § 60-3A-1 et seq.

1.3 Authority. - These agency approved proposed Tegislative regulations
are Jssued under the authority of W. Va. Code § 60-3A-6 and W. Va. Code
§ 60-2-1.

1.4 Filing Date. - August 1, 1990.

1.5 Effective Date. - These amended agency approved propcsed legislative
regulations become affective upon being approved by the Legisiature.

1.6 (Citation. - These amended agency approved proposed Tegislative
regulations may be cited as 175 C.S.R. 5, § __ (1990).

§ 175-5-2. - leqgislative Findings and Beclarations; leqislative Purpose.

2.1. It is the intent of the Legislature that the sale of Tiguor at retail
should no Tonger be by the State, but rather by retail licensees; that there is
a need for the State to control the wholesale salas of liquor; that the health
and welfare of the citizens of this State will be adequately protected by the
Ticensing and control of such retail licensees; that the sale of liquor through
retail licensees will satisfy reasonable consumer concerns of availability and
price; and that the operation and efficiency of State government will be
improved by vremeving the State from the retail sale of liquor and permitiing
sales of Tiquor by retail licensees_under licenses issued by the State together
with sirict enforcement of laws and rules relating to the sale of Tiguor.

2.2 71t is the purpose of the Legws?ature in prov1d1ng for the retzil sale
of Tiquar tor

2.2.1 Continue revenue to the State from the wholesale sale of
Tiquor, by requiring all retail Tlicensees to purchase all liquor {other than
wine with an alcohol content of fourteen percent (14%) or less by velume) from
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the Commissioner and by further reguiring 211 private clubs licensed under the
orovisions of West Virginia Code article 60-7 to purchase all Tiguor (other than
wine with an alcohol content of fourieen percent {14%) or less by volume) from
retail 1icensees;

2.2.2 " Provide a system of controls, through Timitations on the
numbers of retail ocutiets and application of the police power of the State, to
discourage the intemperates use of liquor;

2.2.3. Preserve = and continue the tax Dbase of countfes and
municipalities derived from the retail sale of ligquor; and

2.2.4. Qbtain for the State financial gain from the fssuance of
retail Ticenses. - . - o

§ 175-5-3. Sale of Liquor by Retail Licensees Permitted; Cessation of Retail
Sale of Liquor by State.

3.1 Notwithstanding any provision of the Code .of West Virginia of 1931, as
amended to. the contrary, the sale of Tiquor by retail Ticensees in accordance
with the provisions of West Virginia Code article 50-3A shall be Tawful.

3.2 Upon the opening of a retail cutlet in any market zone, the State
shall, as soon as practicable, discontinue opsrating any and all State liguor
stores and agency stores within such market zone so long as a retail cutlet is
in operation in such market zone.

§ 175-5-4. ‘Definitions. As used_in these regulations and unless the context
clearly reguires a different meaning, the following terms shail have ithe meaning
ascribed herein, and shall apply in the singular and the plural,

4.1 "Alcohol™ means ethyl. alcohel, whatever its origin, and shall include
synthetic ethyl alcohol but not denatured. alcchol,

4.2 "Alcohol Beverage Contrel Commissioner,”" "Commissioner," or "ABCC"
means the West Virginia Alcchol Beverage Control Commissioner (Administrator) or
nis delegate. . _ . o

4.3 "Alcoholic 1igquor" or ¥Tiquor'" means alcohol, beer, fortified wine and
distilled spirits, and any iigquid or sclid capable of being used as a beverage,
but shall not include wine with an alcohel content of fourteen percent (14%) or
Tess by velume, nonintoxicating beer or nonintoxicating beverages.

4.4 "Applicant'" means any person who bids for a retai] license, or who
seeks the Commissioner's approval to purchase or otherwise zcquire a retail

Ticense from a retail licensee, 1in acctrdance with the provisions of West
Virginia Code article 60-3A. _

4.5 "AppTlication" means the form prescribed by the Commissioner which must
be filed with the Commissioner by any person bidding fer a retail Ticense.

4.6 "Board" means the Retail Liquor Licensing Board created by West
Yirginia Code zarticle 60-3A.
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4.7 "Class A retail license' means a retazil license permitting the retail
sale of liguor at more than one retail outlet within a specified market zone.

4.8 "Class B retail Ticense"” means a retail license parmitting the sale of
Tiquor at only one retail outlet within a specified market zone.

4.9 "Code" means the Code of West Virginia of 1931, as amended.

4,10 "Designated areas’ means one or more geographic areas within a market
zone designated as such by the Board.

4,11 "Distilled spirits" means ethyl alcohol, ethanol or spirits, or wine,
including all dilutions and mixtures thereof, from whatever source or by
whatever process produced, for beverage use, and shall include, but not be
Timited to, natural spirits, whiskey, brandy, rum, gin, vodka, cordials and
Tiqueurs. Any alcoholic beverage containing more than twenty-four percent (24%
of alcohol by volume shall be deemed to be distilled spirfts.

4.12 "Executive officer" means the president of an applicant or retail
Ticensee, any vice president of an applicant or retail licensee in charge of a
principal business unit or division, or any other officer of an applicant or
retail licensee who performs a policy making fTunction.

4.13 "Fortified wine" means any wine to which brandy or other alcohol has
been added and includes dessert wines which are not fortified and any wine
containing greater than fourteen percent (14%) by volume.

4.14 "Intoxicated" means having cne's faculties impaired by alcohol or
other drugs tc the point where physical or mental contrel or both are markedly
diminished.

4.15 "Market zone" means a geographic area designated as such by the Board
for the purpcse of issuing retail Ticenses. ) ’

4.16 "Nonintoxicating beer" means any beverage, obtained by the
fermentation of barley, malt, hops, or similar products or subsiitute and
containing at least one half of one percent (.5%) alcohol by veolume, but not
more than four and two-tenths percent (4.2%) of alcohol by weight, or six
percent (6%) by volume, whichever is greater.

4.17 "Original package" means any closed or sealed container or receptacle
tused for holding alcoholic 1iquor.

4.18 "Person" means any individual, partnership, Jjoint stock company,
business trust, association, corporation or other form of business enterprise,
including a receiver, trustee or I1iquidating agent.

4.19 "Public place™ means any place, building or convayance to which the
public has, or 1is permitted to have access, including restaurants, soda
fountains, hotel dining rooms, lobbies, and corriders of hotels and any highway,
street, Tlane, park or place of public resort or amusement: Provided, That the
term "public place” shall not mean or include any of the above-named places or
any porticn or poriions thereef which qualify and are licensed under the
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provisions of West Virginia Code Chapter 60 to sell alccholic Tliguors for
consumption on the premises.

4.20 "Retail Ticensa" means a license issued under the provisions of West
Virginia Code article 6C-3A permitting the sale of alcoholic Tiguor at retail.

4.721 "Retail licensee" means the holder of a retail Ticense.

4.22 "Retail outlet" means a specific location where alccholic liguer may
be lawfully sold by a retail Ticensee under the provisions of West Virginia Code
article 60-3A.

4.23 "Secretary’” means the Secretary of the West Virginia Department of Tax
and Ravenue.

4,24 "State" means the State of West Virginia.

4,25 MYine" means any beverage obtzined by the fermentation of the natural
content of fruits, or other agricultural products, containing sugar, and
includes, but is not limited to, still wines, champagne and other sparkiing
wines, carbonated wines, imitation wines, vermouth, cider, perry, sake or other
product offered for sale or sold as wine containing not less than seven percent
(7%) nor more than twenty-four percent (24%) alcohol by volume.

§ 175-5-5. Creation of Retail Liquor Licensing Board; Members, Terms,
Meetings and Officers; General Provisions.

5.1 Wsst Virginia Code § 60-3A-5 created the State Retail Liquor Licensing
Board, such Board being composed of five (5) members, three (3) of whom ave
appointed by the Governor by and with the advice and consent of the Senate, one
(1) of whom being ba the Sscretary of Tax and Revenue, and one (1) of whom being
the Cemmissioner. The Secretary of Tax and Revenue and the Commissioner serve
as the chairman and secretary, respectively, of the Board. No more than two (2)
of the three (3) members appointed by the Governor may De of the same political
party. No member of the Board may hold a retail Ticense or have any financial
interest, directly or indirectly, in any retail licensee. - -

5.2 The provisions of West Virginia Code § 60-3A-5(b) and this Section
175-5-5.2 apply to the three (3) members appcinted by the Governor. They shall
be appointed for overlapping terms of three (3) years each and until their
respective successcrs have been appointed and have qualified, except for the
original appointments. i

5.2.1 For the purpose of original appointments, cne (1) member
shall be appointed for a term of three (3) years and until his or her successor
has been appointed and has qualified, crne (1) member shall be appointed for a
term of two (2) years and until his or her successor has been appointed and has
qualified, and one (1) member shall be appointed for a term of one (1) year and
until his or her successor has been appointed and has qualified.

5.2.2 ‘Members may be reappoinied for any number of terms.
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5.2.3  Befors entering upon the performance of his or her duties,
each member shall take and subscribe to the oath required by West Virginia
Constitution_article IV, § 5. Vacancies shall be filled by appointment by the
Governor in the case of death, resignation, incempetency, negliect of duty, gross
immovrality or malfeasance in office. -

5.2.4 Members shall receive compensation of one hundred dollars
($100.00) per day for each day actually engaged. in the performance of their
duties as board members, and in addition shall be reimbursed for all reasonable
and necessary expenses actually fncurrad in the performance of their duties.

5.2 A majority of the membars of the BOard_réonstitutes a quecrum and
meetings shall be held at the call of the Chairman.

5.4 Staff, office facilities and costs of cperation of the Board shall be
provided by the Coemmissioner.

§ 175-5-6. General Powers and Duties of Board and Commissioner.

6.1 The Board shall create, bhased on economic and demographic factors,
market zones within the State for the issuance of Class A and Class B8 retail
licenses, and, if deemed necessary or desirable by the Board, to create one or
more designated areas within_such market zones for the issuance of Class B
retail licensés. : - :

6.2 The Commissioner shall:

6.2.1 Prescribe application forms for persons desiring to acquire
retail licenses and adopt an orderly procedure. and timetable for investigating,
processing and approving applications;

6.2.2 Develop a form of retail Iicense to be issued to each retail
licensee under the provisions of West Virginia Code articie 60-3A and these
regulations;

£.2.3 °  Disseminate to the public information relating to the
issuance of retail Ticenses;

6.2.4 _ Promulgate standards for advertising the sale, availability,
price and selection of liquor; ’

6.2.5 . Enforce the provisions of West Virginia Code article 60-3A
and these reguiations; :

6.2.6 Impose ¢ivil penalties upon retail Ticensees;

6.2.7 Enter the retail outlet of any retail Ticensee at reasonable

times for the purpose of inspecting the same, and determining the compliance of
such retail licensee with the provisions of West Virginia Code article 60-3A and
any rules promulgated in accordance with West Virginia Code article 29A-3 by the
Board or the Commissicner pursuant to the provisions of West Virginia Code
article 60-3A; and
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6.2.8 Issue subpoenas and subpcenas duces tecum for the purpose of
conducting hearings under the provisicns of West Virginia Code §§ 60-3A-25 or
60-3A~27 and Sections 175-5-25 or 175-5-27 of these requlations, which subpoenas
and subpoenas duces tecum shall be issued in the time, for the fees, and shall
be enforced in the manner specified in West Virginia Code § 29A-5-1 with Tike
effect as if such Section 29A-5-1 was set forth in extenso in West Virginia Code
article 60-3A and these ragulaticns.

6.2.9 Settle, through the hearing procedure provided in Section
175-5-28a disputes relative to the boundaries of market zones and designated
areas within market zones. : B

6.3 The Board and the Commissioner shall each:

6.3.1 Engage accounting, Tegal and other necessary professicnal
consultants to assist them in carrying out their respective duties under West
Virginia Code article 60-3A and these regulations; and

6.3.2 Adopt, amend, or repeal such procedural, interpretive and
legislative rules, censistent with the policy and objectives of West Virginia
Code article 60-3A and these regulations, as they may deem necessary or
desirable for the public interest in carrying out the provisions of said article
and these regulations. Such rules shall be adopted, amended and repealed in
accordance with the provisions of West Virginia Code, chapter 29A.

§ 175-5-7. Market Zones; Class A and Class B Retail Licenses.

7.1 The Board shall determine the number of and establish market zones for
the retail sale of Tligquor within this State. For each market zone so
established, the Board shall designates whether one (1) Class A retail Ticense or
one {1} or mere Class B retail Ticenses, or both, shall be issued for the zone.

7.1.1 Each Ciass A retail Ticense shall permit the holder therecf
to operate such number of Class A retazil outlets as the Board shall have
authorized for that market zone,

7.1.2 If the Beard determines to issue one (1) or more Class B -

Ticenses, the number of Class B retajl licenses to be fssued by the Commissioner
within the market zone shall not exceed fifty percent (50%) of the number of
retail outlets authorized for the Class A retail Ticense for such market zone:
Provided, That in a market zone where the number of retail outlets authorized
under the Class A retail Ticense is an odd number, the number of Class B retail
Ticenses which may be issued in such market zone shall be rounded up to the next
highest whole number following that number which is equal to fifiy percent (50%)
of the number of retail outlets authorized under such Class A retail license.

7.1.3 Market zone boundaries established by the Board on June 1,
1590 will not be affected by any changes in municipal boundaries, tax district
beundaries or any cther boundaries utiiized in establishing such market zones.

7.2 If the Board determines that a market zone 1is not suited for the
issuance of a Class A retail license, then only Class B retail licensas may be
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authorized for such market zone and the Board shall determine the maximum number
of Class B retajl l1icenses which may be issued for such market zone.

7.3 When authorizing Class B retail Ticenses for a market zone, the Board
may create one or more desfgnated areas within such market zone and authorize
one Class B retail license for each such designated area. For each such market
zone, the Commissioner may issue additional Class B retail licenses for retail
outlets to be located cutside any such designated areaz, but the number of such
additional Class B retail Ticenses, when added to the total number of Class B
retail licenses issued for all designated areas within the market zone, shall
ot exceed the maximum number of Class B retail licenses permitisd under West
Virginia Code § 60-3A-7(a) and Section 175-5-7.1.2 of these regulations for that
market zone.

7.4 A person may hold one (1) or more Class A retail licenses and one (1)
or more Class B retail Ticenses, but for the same market zone no persen shall
hold a Class A retail Ticense and a Class B retail Ticense or more than one {1)
Class B retail license. Additionally, & person who holds a Class A license may
not establish a retail out?et in another retail Ticensee's Class B designated
area. , R :

§ 175-5-8. Retail License Application Requirements; Retail Licensee
Qualifications.

2.1 Prioer tc or simultaneously with the submission of a bid for a retail
Ticense, ecach applicant shall file an app11cat1on w1th the Commissioner, stating
under oath the following:

3.1.1 If the applicant is an 1individual, his or her name and
residence address;

8.1.2 If the applicant is a corporation, limited partnership,
partnership or association:

8.1.2.1 the name and business address of such applicant;
8.1.2.2 the state of {ts incorporation or organization;

8.1.2.3 the number, either federal employer number or social
security account number, it uses for tax identification;

8.1.2.4 the names and residence addresses of each executive
officer ahd dirsctor or general pantner of such entity;

8.1.2.5 the names and residence addrassas of any perscn owning,
directly or indirectly, at least twenty percent (20%) of the outstanding stock
of or partnership interest in such applicant; and

8.1.2.6 and the county or counties where the applicant is
considering the conduct of Tiquor sales, if successfully Tlicensed; and

8.1.3 That the applicant has never been convicied in this State of
any felony or other crime involving moral turpitude or convicted of any feleny
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in this or any other state court or any federal court for a violation of any
state or federal Tliquor law, and if the applicant is a corporation, iimited
partnership, partnership or association, that none of its executive officers,
directors or general partners, or any person owning, dirsctly or indirectly, at
Jeast twenty percent (20%) of the cutstanding stock of or partnership interests
in such applicant, has been so convicted.

3.1.4 The application shall dinclude a statement by the applicant
consenting to the conduct of a background Tnvestigation by the Commissioner.

8.2 An applicant shall provide to the Commissioner any such additional
information as the Commissiconer may request.

3.2.1 A certified copy of the applicant's application for the
Federal Basic Permit must be filed with the application for a retail Tiguor

license, ] - e

8.2.2 If the applicant for a retafl Ticense holids a Federal Basic
Permit, the wholesale ‘dealers in liquor tax stamp and/or the retail dealers in
Tiquor tax stamp, only the applications upon which such permit and tax stamps
were issued must be submitted with the application for the retail license.

8.3 Whenever a change occurs in any informatfon provided to the
Commissioner, such change shall immediately be reported io the Commissioner in
the same manner as originally provided.

8.4 The Commissioner shall disqualify each bid submitted by an applicant
under West Virginia Code § 60-3A-10 and Section 175-5-10 of these regulations,
and no applicant shall be issued or be eligible to heold a retail Ticense under
this articie, if:

8.4.1 The applicant has been convicted in this State of any feleny
or other crime involving meral turpitude or convicted of any felony in this or
any othey state court or any federal court for a violation of any state or
federal Tliquor Taw; or

8.4.2 Any executive officer, director or general partner of the
applicant, or any person owning, directly or indirectiy, at Teast twenty percent
(20%) of the outstanding stock of or partnership interests in the applicant, has
been convicted in this State of any felony or cther crime invelving moral
turpitude or convicted of any felony in this or any other state court or any
federal court for a violation of any stats or faderal Tiquor Taw.

8.5 Federal regulations require a person who purchases aicoholic liguors
for resale to obtain a Basic Permit and certain tax stamps.

8.5.1 A Basic Permit will be issued if:

8.5.1.1 Such person (or 1in the case of a corporation, any of
its officers, directors or principal stockholders) has not, within five (5)
years prior to the date of application been convicted of a felony under Federal
or State law, and has not, within three (3) years prior to the date of
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applicaticn, been convicted of a misdemeanor or under any federal law relating
to tiquor, including the taxation thereof; and

8.5.1.2 Such person, by reascn of his business experience, is
Tikely to commence business as a retail Ticensee within a reasonable period and
to maintain such business-activities in conformity with federal law; and

8.5.1.3 The business activities proposed are not in viclaticn
of the Taws of West Virginia. - - - :

8.5.1.4 In order to obtain the Basic Permit for wholesalers and
retailers of zicoholic liquors, an applicant must provide the Bureau of Alcoheol,
Tobacco and Fivearms with the name, including trade name or names, if any, and
the address of the appliicant, the kind of permit applied for and the location of
the business; whether the applicant is an individual, a partnership or a
corporation; 1if a partnership, the name and address of each partrer; if a
corporation, the name and address of each of the principal officers and of each
sharehclder owning ten percent {10%) or more of the corporate stock.

&.5.2 THe retail Ticensee will be required to purchase the
following fTederal tax stamps. -

8.5.2.1 A person who purchases alcoholic liquors for resale and
such resales will be wholesale sales, such as to private clubs, s required to
register for and cbtain a Wholesale Dealer In Liguors tax stamp. The tax stamp
must be obtained before engaging in _any business which will invelve the
wholesale sale of alcoholic Tiquors. The cost of this tax stamp is $500 per
year.

8.5.2.2 ~ A parson who purchases alcoholic ligquors for resale and
such resales will be retail sales, such as sales to consumers, is required to
register for and obtain a Retail Dealer In Ligquors tax stamp. This stamp must
be obtained before engaging in any business which will involve the retail sales
of alccholic liquers. - The cost of this tax stamp is two hundred and fifty
dollars ($250) per year. o - '

8.5.3 An applicant must apply for the Basic Permit and register
for the foregoing dealer classifications and federal tax stamps in a manner
sufficiently timely so that such documents will be provided within twenty (20)
days after the applicant is notified of being the successful bidder.

§ 175-5-9. Investigation of Applicants for Retail License; Notification to
Applicants Approving or Denying Application; General Provisions
Relating to Licensing. '

9.1 Upon receipt of an application for a retail Ticense and such
supplemental information as the Commissioner may vequire, the Commissioner may
conduct such investigation of an application as deemed necessary or desirable.

9.1.1 The applicant, upon submitting an application, is deemed to
consent to the ABCC conducting a complete investigation of the appiicant.
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8.2 Upon the completion of any investigation of an applicant, the
Commissioner shall inform such applicant in writing whether the application has
been approved or denied, and. shall post a copy of the decision in the
Commissioner's office. ' : :

9.3 Whén an application is denied, the Commissioner shall praovide the
appiicant the reasons for the denfal, including specific findings of fact, and
the applicant shall be entitied to a hearing before the Commissioner if the
hearing is requested within five (%) days after the decisjon is issued. Any
such hearing shall be held as specified in West Virginia Code § 60-3A-27 and
Section 175-5-27 of these ragulations, but the decision after hearing shall,
notwithstanding the provisions of West Virginia Code § 60-3A-27 and Section
175-5-27 of these regulations, be final and binding and not subject to judicial
review.

¢.3.1 The hearing request must be in writing and must provide
grounds for the hearing. B _

9.3.2 Within ten (10) days after receipt of the hearing request,
the Commissioner shall schedule a hearing and at Teast twenty (20) days notice
of the hearing shall be provided.

9.3.3 The Commissfoner must render his decision within twenty (20)
days after completicn of the hearing.

9.4 An applicant shall provide a1l information required by West VYirginia
Code article 60-3A and these regulations, and shall satisfy all requests for
information pertaining to gualification and in the form specified by the
Commissfoner. By filing an application, an applicant shall waive 1iability for
any damages resuliing from any disclosure or publication in any mannsyr of any
material or information acquired during inquiries, investigations or hearings.

§ 175~5-10. Bidding Procedure.

10.1 The issuance of retail Ticenses shall be based on sealed competitive
bids in accordance with the provisions of West Virginia Code § 60-3A-10 and
Section 175-5-10 of these regulations. The bidding procedure and timetable for
the issuance of retail licenses shall be announced by pub11c notice published as
a Class II-0 legal advertisement in compliance with the provisions of West
Virginia Code article 59~3, and the publication area for such pubiicatien shall
be each market zome within which a retail outlet shall be located. The second
publication of such notice must appear on or before May 29, 1930.

10.2 Prior to the advertisement for bids for a retail 1icense, the
Commissioner shall determine whether the current Tessor for any existing State
Tiguor store or stores within the applicable market zZone or des1gnated area will
agree to accept the eventual Class B retail licensee as lessee for the remaining
term of the lease. Should such lessor agree to accept the eventual Class B
retail licensee, such retail Ticensee shall have the gption to assume such
Tease. = In market zones where there are two (2) or more Class B retail
licensees, the retzil licensee who ov which submitted the highest responsibie
bid shall have the option to assume such lease and, i1f such vetail Ticensee does
not assume such Teass, then the retail Ticensee who or which submitted the next
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highest responsible bid for a retail Ticense in such market zonz shall have the
opticn to assume such Jease.

10.3 Each bid shall indicate the market zone for which the retail Ticensse
is sought, whether the bid is for a Class A retail Ticense or Class B retaf]
Ticense, and, iT the Board has created one (1) or more designated areas for such
market zone, whether the bid s for the Class B retail Ticense tc be issued for
any such designated area. No bid shall be zltered or.withdrawn after the

appointed hour for the opening of bids. Eacth retail Ticense shall be awarded to

the highest responsibie bidder. In market zones where two (2) or more Class B
retail licenses are authorized (other than for a designated area or areas), such
1icenses shall be awarded to those_.persons submitting the highest responsible
bids. - e :

10.3.1 Lump sum bids for all Cilass~—A retail licenses in the State
will be permitted. L

10.3.2 Lump sum bids for more than one (1) but less than all Class
A retail Ticenses in the State will not be permitted.

10.3.3 A bid submitted for all Class A licenses will be evaluated
by the State Retail Liquor Licensing Board by comparing this bid to the sum of
gach of the highest qualified Class A Ticense bids received for each of the
individual market zones. If the lump sum bid is higher than the total of such
individual highest bids, the Board will award all Class A Ticenses in the State
tc the highest qualified Tump sum bidder. Conversely, if the sum of such
individual bids is equal to or greater than 2ll lump sum bids, then the Class A
1icenses will be awarded to the perscons submitting the highest gqualified bid in
each of the market zones. .

10.3.4 A bid for more than one (1) Class A license but Tess than
all Class A licenses in the State must designate the Class A Ticenses bid upon
and allocate the bid amount for each such Class A license.

10.4 No bid shall be considered unless the bond reguired under West
Virginia Code § 60-3A-11 and Section 175-5-11 of these regulaticns is submitted
to the Commissioner. Al1l bids for a retail license may be rejected by the Board
if the Board determines that the highest rasponsible bid is inadequate, in which
event the Commissioner shall begin anew the bidding process for that retail
license. ] ,

10.5 For each ten (10) year license period, the Board may determine that
the interast of the State is best served by receiving alternate bids in one (1)
or more market zones where the board has authorized both a Class A i1icense and
cne (1) cr more Class B Ticenses. In "such casz, the Commissionsr shall
advertise the zone both for a -Class A license and one (1) or more Class B
Ticenses, and also for only Class B licenses; in ihe second alternative the
number of Class B Tlicenses shall be the sum of the authorized Class A Ticense
iocations and the number of Class B licenses offered for the market zone.

10.5.1 When alternate bidding is authorized by the Board for a

market zone, the Commissicner shall total the apparent successful bids for the
Class A license and the Class B license(s) in alternate one and shall total the
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apparent successful bids for Class B Ticenses in alternate two. If the total of
the apparent successful bids is higher in alternzte one, then the Commissioner
shall award the Class A license and the authorized number of Class B licenses.
If however, the total of the appzarent successful Hids in alternate two is higher
than the total for aliernate one, the Commissicner shalil award oniy the Class B
Ticenses authorized in alternats two and no Class A Ticense shall be issued.

10.6 Each person desiring to submit a bid must file the same with the
Commissiorer and the Commissioner must have date-stamped the bid as having been
received on or before 1:00 p.m. EDT on Tuesday, August 28, 1990. The failure to
deliver or the nonreceipt of a bid prior to the appointed date and hour shall
constitute sufficient reason for the rejecticn of a bid. After the award of the
retzil license, the Commissioner shall indicate upon the successful bid that it
was the successful bid, Subseguent to the awarding of all retail Tiquor
Ticensas, a copy of each bid and the respectiive bidder's application shall ke
maintained as a public recerd, shall be open to public inspection in the
Commissicner's office and shall not be destroyed without the written consent of
the Tegislative auditor.

10.7 In the event iwe or more bids for the same retail? licanses are for the
same amount, the following procedure will be followed to determine the
successful bidder.

10.7.1 Such bidders shall be notified to meet at the Commissioner's
Office at a specified date and time.

10.7.2 At the time of the meeting, the names of the affected
bidders which shall have been written on paper, shail be placed in a hat or
similar container.

10.7.3 The Commissioner shall then draw fTrom the hat one of the
pieces of paper and the bidder named thereon shall be declared to the successful
bidder. :

10.8 Prior to the ijssuance of the retail Ticense to the successful bidder,
the bid price, as specified in West Virginia Code § 60-3A-12 and Section
175-5-12 of these regulations, shall be paid tec the Commissioner Dy money order,
certified check or cashier's check or wire transfer. A1l ratail Ticenses shall
be signed by the Commissioner in the name of the State of West Virginia.

10.9 Notification of successful bid and deadline for bid payment shall be
by certified mail, return receipt requested. If the successful bidder fails to
pay to the Commissioner the bid price within twenty (20) days of the
Commissioner's notification to do so, the bid bond provided for in West Virginia
Code § 60~-3A-11 and Section 17%-5-11 of these regulations shall be forfeited and
such bidder shall not be issued the retail Ticense: Provided, That such bid
bond shall not be forfeited but shall be released if the successful bidder fails
to quaiify for the Federal Basic Permit or the wholesaler or retailer tax stamp
unless the bidder provided faise information to the federal government or the
Commissioner. The Commissioner shall then issue the retail l1icense to the next
highest responsible bidder for such retail license or reject all bids and start
anew the bidding procedure for such retail license.

12




State Tax Depariment
Title 175
Series & G -

10.10 If the successful bidder has paid the entire bid price and then
fails to qualify for the Federal Basic Permit, the Wholesale Dealer In Liguors
permit or the Retail Dealer In Liquors permit, the amount of the bid price will
be refunded unless the successfyl_bidder provided false information to the
federal government or to the Commissioner and such false information was the
basis for denial of such permit. In such a situatien the amount paid by the
successful bidder will be retained by the Commissioner and deposited in the
State Genaral Fund.

§ 175-5-10a. Preference for Resident Bidders.

10a.1 In determining the highest responsible bidder for purposes of
West Virginia Code § 60-3A-1G and Section 175-5-10 of these regulations, the
Board shall afford a five percent (5%) preference for West Virginia resident
bidders, which preference shall be computed by multiplying the bid price
submitted by each resident bidder by 1.05.

10a.2 For purposas of West Virginia Code § 60-3A-10a and this Section
175-5-10a, a bidder shail be deemed to be a. West Virginia resident if the
bidder:

10a.2.1 has resided in West Virginia for at least the four (4) years
immediately prior ta the date on which the bid is opened; or, if the bidder is a
carporatien.

102.2.1.1 has had its headquarters or principal place of business
in this State for at lTeast the four (4) years immediately prior to such date; cor

18a.2.1.2 that each of the principal officers, directors and
sharehalders who own ten percent (10%) or more of the corporate shares of the
corporation have resided in West Virginia for at Teast four (4) years
immediately prior to the date upan which the bid is opened; or

10a.2.1.3 if the bidder s a partnership, that each partner
owning a ten percent (10%) or more partnership interest in a partnership formed
for the purpcse of obtaining a retzil Tiquor licerss have resided in Wast
Virginia for at Tleast four (4) years immediately prior to the date upon which
the &id is opened; and '

10a.2.1.4 if separate corporations form a new corporation for
purposes of obtaining a retail Tiquor license, each corporation has had its
headguarters or principal place of business in this State for at least four (4)
years immediately prior to the date upon which the bid is opened; ar

10a.2.1.5 if a parent corporation forms & subsidfary corporation
for the purpose of obtaining a retail Tiquor license, such parent corporation
has had its headguarters or principal place of business in this State for at
Teast four (4) years immediately prior to the date upon which the bid is opened;
or

10a.2.2 meets the requirements set forth 1in West Virginia Code

§ SA-3-44 relating to a residency of vendors, except for the reguirement of
having paid business and occupation taxes.

13
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10a.3 . A bidder who feels he meets the requirements for residency set
forth in West Virginiaz Code . § 60-3A~10a2 and Section 175-5-10a.2 of these
regulation, must affirmatively assert his claim on the official application form
to receive this preferential treatment.

§ 175-5-11. Bonding Requirements.

11.1 Each applicant submitting a bid or bfds under West Virginia Code
§ 60-3A-10 and Seciion 175-5-10 of these regulations shali furnish to the
Commissioner a bond at the time of bidding, which bond shall guarantee the
payment of twenty-five percent {25%) of the price bid(s) for the retafl
1icense(s).

11.1.1 The bid bond shall be enclosed within the seaied bid of the
app11cant so as not *o reveal the amcunt of the applicant's bid prior te bid
opening day: Provided, That if the bid bond_is in the form of cash or negotiable
securities;

11.1.1.1 1t shall be transmitted directly either in parson or by
Certified Mail Return Receipt Reguested to the State Treasurer's Office, and

11.1.1.2 a certified statement to the effect that the bid bond
in the amount required was in the form of cash or negotiable securities was
transmitted directly to the State Treasurer's Office shall be enclesed with the
sealed bid..

11.2 The bond required by West Virginia Code & £0-3A-11 and this Section
175-5-11 shall be furnmished. in cash c¢or negotiable securities or shall be a
surety bond issued by a surety company authorized to do business with the State
or an irrevocable Tetter of credit issued by a financial institution acceptable
to the Commissioner; a cashier's check or surety bond is the preferred means of
poesting the bid bond If furnished in cash or negotiable securities, the
principal shall be deposited without restriction n the State Treasurer's off1ce
and credited to the Commissioner, but any income shall inure to the beanefit of
the applicant.

11.2.1 When cash or negotiable securitfes are deposited with the
Treasurer to comply with the bid bond recuirement, the treasurer shall noct
reveal the amount of the deposit to the Commissioner or any other official or
person until the bid opening day.

11.2.2 At the time when bids are opened, a representative of the
Treasurer of West Virginia will be present to confirm the amount of deposit made
in behalf of Ticense bids,

11.3 The bond shall be returned to an applicant following the bidding if
such app11cant is not the successful bidder for the retail Ticense, and, if an
appiicant is the successful bwdder, the bond shall be released after wssuance of
the retail license. B

§ 175-5-12. Annual Retail License Fee; Expiration _and Renewal of Retail
Licenses.
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12.1 The annual retail_ Ticense period shall be from July first to June
thirtieth of the following year.

12.1.1 The annual retail license fee for a Class A retail Ticense
shall be the sum obtained by muitiplying the number of retail cutlets operated
by the retail Iicensee in the market zone to which such Class A retail iicense
applies by one thousand five hundred dollars ($1,500. 08).

12.1.2 . The annual retail license fee for a Class B vretail Ticense
shall be five hundred dollars ($500.00). =

12.1.3 The =annual retail Ticense fee Fér the initial year of
issuance shall be prorated based on the number of days remaining between the
date of issuznce and the following June thirtieth.

12.1.4__ The holder of a Class A retail license is not reguired to
operate the maximum number of locations permitted for the license. A Ticense
fee is due only for & location which is selling iiquor during any portion of the
lTicense year.

12.1.5 Once an annual license for a Tocation is established, the
license fee shall not again be pro rated for any subsequent year.

12.2 A1T1 retail licenses shall expire on June thirtieth of each year and
may be vrenewed only upon the submission to the Commissioner of <the same
information required to originally apply for the Ticense and such additional
information as may be requested by the Commissioner on such forms and by such
date as may be prescribed by the Commissioner, together with the payment to the
Commissioner of the applicable annual retzil Tlicense fes required under West
Virginia Code § 60-3A-12 and this Section 175-5-12.

12.3 No person may sell alcoholic Tiquor at any retail outiet if the retail
Ticense applicable to such outlet has been suspended or revoked, or has expired.

12.4 A1l retail iicenses issued or renewed under the provisiens of West
Virginia Code articie 60-3A and these regulaticns .shall expire and be of no
further force or effect as of the July first, in the year 2000, prior to which
time new retail licenses shall be issued by following the bzddiﬂg and othear
procedures set forth in West Virginia Code article €0- 3A and these regulations

for the inftial issuance of retail licenses.

§ 175~-5-13. Commissioner's Reports to the Legws]ature - Reserved for Future
Use. : a
§ 175~-5-14. Sale, Assignment or Transfer of Retail License.

14.1 No person may purchase or otherwise acquire a retail license unless
the Commissioner has first approved of such person's gualifications to hold =z
retail license, which qualifications shall be the same as those reguired under
West Virginia Code § 60-3A-8 and Section 175-5-8 of these regulations.

14.1.1 In no case may the holder of a Class A Ticense sell one (1)
or more authorized tocations or in any way seek to divide a Class A Tigense.
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14.2 No persen may sell, assign or otherwise transfer a retail license
without the prior written approval of the Commissicner, which approval shall noct
be unreasonably withheld. For purposes of West Virginia Code § 60-3A-14 and
this Section 175-5-14, the merger of a retail licensee or the sale of more than
Fifty percent (50%) of the outstanding stock of or partnership interests in the
retail licenses shall be deemed to be a sale, zssignment or transfer of a retail
1icense under said Section 60-3A-14 and this Section 175-5-14.

§ 175-5-15. Surrender of Retail license.

Any retail Ticensee may surrender a retail license to the Commissioner at
any time. The Commissioner shall then proceed to reissue the retail Ticense by
following the bidding and other procedures set forth in West Virginia Code
article 60-3A and these regulations for the initfal fissuance of a retail.
license. - There will be nc pro rata return of the initial bid or of any annual
license fee which has been paid the Commissioner.

§ 175-5-16. Restriction on Location of Retail]l Outlets.

No retail outlet may be located within the immediate vicinity of a school
or church: Provided, That the provisions of West Virginia Code § 60-3A-16 and
this Section 175-5-16 shall not apply to the Jocation of a retafl licensee who,
on the daze of the passage of the State Retail Liquor License Act (West Virginia
Code article 60-3A), holds a license for the retail sale of wine, fortified wine
or nenintoxicating beer at such Tocation.

§ 175-5-17. Wholesale Prices Set.by Commissioner; Continuation of Price
Increases on Liguor; Retail Licensees to Purchase Liquor from

State; lransportation and Storage; Method of Payment.

17.1 The Commissioner shall fix wholeszle prices for the sale of alcoholic
Tiquor to retail licensees. . The Commissicner shall sell alcoholic Tiquor to
retail licensees according to a uniform pricing schedule: Provided, That the
Commissioner may also establish discount prices for the sale to retail licensees
of alccholic liguer in inventory at State. Tiquor steres and agency stores, but
such discount prices shall only be available to retail l1icensees who pick-up
such alcoholic Tiquor at such stores. The Commissioner shall obtain if
possible, upon request, any alcoholic liguor requested.by a retail licensee.

17.1.1 Any alcoholic Tiguer picked up by a retail Ticensee from a
State 1iquor store or agency prior to November 30, 71990 shall be discounted
twenty percent (20%) from its wholesale catalog price as that price is defined
in Administrative Rule 175-1-4.2. -

17.2 On or before July 1, 1990, the Commissioner shall specify the maximum
wholesale markup percentage which may be appifed te the prices pzid by the
Commissioner for all alcgholic liquor in erder to determine the prices at which
all alcoholic Tiquor will be sold to retail Tlicensees during the succeeding
three (3) years. ' ' ) C '

17.2.1 Until July 1, 1993, the wholesale liquor mark-up used to

calculate the uniform cost for alcoholic Tigquor charged to every retail licensese
by the Commissioner will be twenty-five parcent (25%). During the three (3)
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yvear period ending July 1, 1993, price changes will only occur because cf
changes in the distillers’ delivered price toc the ABCC and the Federal Excise
Tax. The sum of thase two variables times 1.25 shalil be the wholesale cost
charged by the Commissioner to every retetl Tiguer iicenses. A shipping and
handling charge of one dollar and five cents ($1.05) per case delivered shall
also be charged. _ . e

17.3 A retail Jicensee shall purchase all alcoholic Tigquor (other than
wine) for resale in this State only from the Commissioner, and the provisions ef
West Virginia Code 8§ 60-6-12 and 60-6-13 shall not apply to the transpertation
of such liquor: Provided, That a retafl licensee shall purchase wine from a
distributor thereof who is duly Ticensed under West Virginia Code article €0-8,
A1l alconolic liguor (other than wine) purchased by retaiil licensees shall be
stored in the State at the retail outiet or outlets ogperated by the retail
Ticensee. - Fortified wines and cordials must be purchased only from the
Commissioner. _ . : — e

§ 175-5-18. Days and Hours Retail Licensees May Sell Liquor.

Retail Tlicensees may not sel1l Tiquor on Sundays, Christmas or any primary
or general statewide election day, or betwean the hours of 10:00 p.m. and 8:00
a.m. on weekdays and Saturdays, wine and fortified wines may not be sold between
2:00 a.m. and 1:00 p.m. on Sundays or between 2:00 _a.m. and 7:00 a.m. on
weekdays or Saturdays. ) )

18.1 For plUrpose of this section, "election day" shall mean only statewide
primary elaction or general election days, and shall not mean any other State or
Toca?® election day.

§ 175-5-19. Limitation on Amount to be Sold.

Not mor2 than ten galions of alcohelic Tiquor may he sold by a retaiji
Ticensee to a person at one time without the approval of the Commissioner, but a
sale in excess of ten gallons may be made to. a religious organization purchasing
wine for sacramental purposes. This section does not apply 1o purchases by
private clubs as defined in West Virginia Code article &0-7.

§ 175-5-20. Nonapplication of Reguiations to Retail Sales of Nonintoxicating
Beer.

These regulations do not appiy to retail sales of nonintoxicating beer and
a retzil licensee may sell nonintoxicating beer for consumption off the premises
of any retail outlet operated by such retail licensee if such retail Ticenses
has obtained the appropriate iicense to s2ll the sama under West Virginia Code
article 11-16. Beer which has an alcoholic content in excess of the 1imits set
for nonintoxicating beer by West Virginia Code & 11-16-3 may be sold by a retail
Tiquor Ticensee whan such besr has been purchased from the ABCC.

§ 175-5-21. Tax on Purchases of Alccholic Liquor.

21.1 For ihe purpose of providing financial assistance to and for the use
and benefit of the various counties and municipalities of this State, there is
ievied by West Virginia Code § 60-3A-21 a tax upon all purchases of alcoholic
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Tiquor from retail licensses. The tax so Jevied is five percent (5%) of the
purchase price and must be added to all purchases from retail 1icenses and the
tax must be collected with the purchase price by ths retail licensees.

21.2 ATl such taxss shall be remitted to the Tax Commissicner who shall
then deposit such taxes with the State Treasurer. A1l such taxes shall be
distributed quarterly by the State Treasurer upon warrants of the Auditer
payable to the counties and municipalities.

21.2.1 A1l such tax collected outside of a municipaliiy but within
cne {1) mile of the corporate Timits of any municipality shall be remitted to
such municipality.

21.2.2 ATl other tax so collected shall be remitted toc the county
wherein collected:

21.2.2.1 Where the corporate . limits of more than one (1)
municipality are within one (1) mile of the place of collection of such tax, all
such tax collected shall be divided equally among each of such municipalities.

21.2.2.2 Such mile is measurad by the most direct hard surface
road or access way usually and customarily used as ingress and egress to the
nlace of tax collection.

§ 175-5-22. Requirement for Posting Informational Sign.

22.1 Each retail licensee shall post in an open 2nd prominent place within
each retzil outlet operated by such person a bleod-alcohol chart in the form
prescribed by West Virginia Code § 60-5-24.

§ 175-5-23. Records Required of Retail Licensees; Inspection of Records.

23.1 Every ratail licensee must keep a record in book form showing the date
that all distilled spirits, wine and Deer were received on his premises, and
from whom recefived. . }

23.2 Every vretail licensee shall alse maintain records showing the
merchandise code and quantity for each sale to a religious ecrganization or to a
private club as defined in West Virginia Code article 60-7.

23.2.1 - _In the case of sales to a private club, the club must be
identified by name, address and ABCC lticense number, and the full name of the
person receiving the corder must be clearly Tisted.

23.3 Records reguired to be maintainsd by this Section 23 shall not be
destroyed, erased or altered for at least four (4) complete calendar years or
until the year ths retail licensee is audited and accepted by the Department of
Tax and Revenue.

§ 175-5-24. Unlawful Acts by Persons.

24,1 Any person under the age of twenty-one (21) years who, for the purpose
of purchasing alcohoiic liguor from a retail licensee, misrepresents his or her
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age, or who for such purpose presents or offers any written evidence of age
which {is false, fraudulent or not actually his or her own, or who illegally
attempts to purchase alccholic Tiquor from a retail licensee, is guilty of a
misdemeanor, and, upon conviction therecf, shall be fined in an amount not to
exceed fifty dollars ($50.00) or impriscned in the county jail for a period not
to exceed seventy-twe (72) hours, or beth fined and imprisoned, or, in lieu of
such fine and imprisonment, may, for the first offense, be placed on probation
for a period not exceeding one (1) year.

24 .2 Any person who knowingly buys for, gives to or furnishes to anycne
under the age of twenty-one (21) to whom he or she is not related by blood or
marriage any alcoholic liquor from whatever source, is guilty of a misdemeanor
and shall, upcn conviction thereof, be fined in an amount not to exceed one
hundred dollars (3100.00) or imprisoned in the county jail for a period not te
exceed ten (10) days, or both finsd and imprisoned.

24,3 No person while on the premises of a retail outlet may consume
alcohelic licuor or break the seal on.any package or bottle of Tigquor.  Any
person who violates the provisions of West Virginia Code § 60-3A-24(c) and this
Secticn 175-5-24.3 s gquilty of a2 misdemeancr and shall, upon conviction
thereof, be fined in an zamount not to excesed cne hundred dollars ($100.0C) or
imprisoned in the county jail for a pericd not to exceed ten (10) days, or both
fined and imprisoned.

§ 175-5-25. Certain Acts of Retail Licensees Prohibited; Criminal Penalties.

25.1 It is unlawful for any retail licensee, or agent or employee thereof,
on such retail licsnses's premises to:

25.1.1 Sell or offer for sale any alcohoTlic Tiquor other than from
the original package or container;

25.1.2 Sell, g¢give away, or permit the sale of, gift of, or the
procurement of, any alcoholic liquor, for or to any perscn under the age of
twenty-one (21);

25.1.3 5871, givé away, or permit the sale of, gift of, or the
procurement of, any alcohclic liquor, for or to any person visibly intoxicated;

25.1.4 Seil or offer for sale any aicohclic ligquor on any Sunday or
other than during the hours permitted for the sale of alcoholic liquor by retafl
Ticensees as provided under West Virginia Code article €0-3A and these
regulations; s :

25.1.5 Permit the consumption by any person of any aicoholic
Tiguor; ) ' '

25.1.6 With the intent %o defraud, alter, change or misrepresent
the quality, quantity or Drand name of any alcohclic liquor;

25.1.7 Permit any person under eighteen (18) years of age to sell,
furnish or give aicoholic liquor to any other person;
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25.1.8 Purchase or otherwise obtain alcoholic Tigquor in any manner
or from any source cther than that specifically authorized in West Virginia Code
article 60-3A and thase regulations; or

25.1.9 Fermit any person fo break the seal on any package or bottle
of alcoholic Tiguor.

25.2 Any perscen whe violates any provision cof West Virginia Codz article
60-3A and these regulations, except West Virginia Code § 60-3A-23 and Section
175-5-23 of these regulations, including, but not limited to, any provision of
West Virginia Code § 60-3A-25 and this Section 175-5-25, or zany other ruile
promulgated by the Board or the Commissioner, or wheo makes any false statement
concerning any material fact, or who omits any material fact with intent to
cdecaive, in submitting an application. for a retaii license or for a renewal of a
retail Tlicense or in any hearing concerning the suspension or revocation
thereof, or who commits-any of the actis declared in West Virginiaz Code article
60-3A and these regulaticons to. be unlawful, is guiity of a misdemeanor, and
shall, upon conviciion thereof, for each offense be fined not less than one
hundred dollars ($100.00) or more than five thousand dollars ($5,000.00), or
impriscned in the county jajl for not Jess than thirty (30) days nor more than
cne {1) year, or both fined and imprisoned. Magistrates have concurrent
jurisdiction_ with the _gircuit courts for offenses under West Virginia Code
article 60-3A and these regulations.

25.3 Nothing In West Virginia Code article 60-3A or these regulatiens, or
any other rule of the Beoard or Commissioner, prevents or prohibits any retail
licensea from employing any person who is at least eighteen {18) years of age to
serve in any retail licensee’'s Tawful employment at any retail outlet operated
by such retail licensee, or from having such person sell 1liqueor under the
provisicns of West Virginia Code article § 60-3A and these regulations. With
the prior approval of the Commissicner, a retail licensee may employ persons at
any retail outlet operated by such retail licensee who are less than eighteen
(18) years of age but at least sixteen (16) years of age, but such persons'
duties shall not include the sale of liquor: Provided, That the authorization to
empicy such persons under the age of eighteen (18) years shall be clearly
indicated on the retzil Ticense fssued to any such retail licensee. Permission
to employ persons who are sixteen (16} or seventeen {17) years of age must be
sought on the application for license or on any annual Ticense renewal form only
and such approval will not be unreasonably withheld,

25.3.1 The age restrictions in Section 175-5-25.3 applies to mineor
children of the Ticanses. o

§ 175-5-26. Civil Penalties.

26.1 Any retail Ticensee who viclates any provision of West Virginia Code
article 60-3A or these regulations or any cther rule promulgated by the Board or
Commissioner, may be assessed a civil penalty by the Commissioner, which penaity
shall not be more than one thousand dollars ($1,000.00) for each such violation.
Each violation shall constitute a separate offense. .In determining the amount
of the penalty, the Commissioner shall consider the retail Ticensee's history of
pravious viclations, {he appropriatensss of such penalty to the size of the
business of the retail licensee charged, the gravity of the violation and the

20



State Tax Department
~ 1itle 175
Series 5

demonstrated good faith of the retail licensee charged in attempting to achieve
ranpid compliance after notification of a violation.

26.2 A civil penalty shall be assessed by the Commissicner only after the
Commissicner shall have given at Tleast ten (10) days' notice to the retail
licensee. Notice shall be in writing, shall state the reason for the proposad
civil penalty and the amount thereof, and shail designate a fime and place for a
hearing where the retzil licensse may show cause why the civil penalty should
not be imposed. Notice shall be sent by certified mail to the address for which
the retail license was issued. The retajl licensee may, at the time designated
for the hearing, produce evidence in his or her behalf and be represented by
counsel,

26.3 The provisions West Virginia Code § 60-3A-28(b), (c), {d} and (e) and
Section 175-E-28.2, 28.3, 28.4 and 28.5 of these regulations are applicable to
any such hearing and with respect to judicial review thereafter.

§ 175-5-27. Suspension or Revocation of Retail License.

27.1 The Cemmissioner may, upon his or her own motion, o¢r upen the sworn
complaint of any perscn, conduct an fnvestigation to determine if any provision
of West Virginia Code article 60-3A, these regulations or of any other rule
promulgated by the Board or Commissioner under authority of West Virginia Code
article 60-3A has been violated by any retail Ticensee. The Commissioner may
suspend or revoke a retail license if the retafl licensee, or any employee
thereocf acting in the scope of his or her employment, has violated any such
provision, and may suspend a retajl license without hearing for a period not to ~
exceed twenty (20) days if he or she finds probablie cause to believe that the
retail licensee, or any employee thereof acting in the scope of his or her
empioyment, has willfully viclated any such provision.

27.2 The Commissioner may revoke a vretail Ticense for any reason which
would constitute grounds for the denfal of an application filed pursuant to West
Virginia Code § 60-3A-3. o ,

§ 175-5-28. Notice of and Hearing on Revocation. . .

28.1 Before a retail license issued under the authority of West Virginia
Code article 60-3A may be suspended for z pericd of more than twenty (20) days,
or revoked, the Commissicner shall give at least ten (10) days notice to the
retail licensee. '

28.1.1 Notice shall be in writing, shall state the vreason for
suspension or revocation, and shali designate a time and place for a hearing
where the retail licensee may show cause why the retail license should not be -
suspended or revoked.

28.1.2 Netice shall be sent by certified mail to the address for
which the retail license was issued.

28.1.3 The retail Ticensee may, at the time designated for the
hearing, produce evidence in his or her behalf and be represented by counsel.

2l




R I R —— R ———

State Tax Departiment
- Title 175
Series b o B o S

28.2 Such hearing and the administrative procedures prior to, during and
foilowing the same, shall be governed by and in accordance with the provisions
of West Virginia Code article 29A-5 in 1ike manner as if the provisions of said
Article 29A-5 were fully set forth in this section.

28.3 Any person adversely affected by an order entered following such
hearing shail have the right of judicial review thereof in accordance with the
provisions of West Virginia Code § 29A-5-4 with 17ke effect as_if the provisions
of said Section 2%A-5-4 were fully set forth in this section.

28.4 The Judgment of a circuit court reviewing such order of the
Commissicner shall be final unless reversed, vacated or modified on appeal to
the Supreme Court of Appeals in accordance w1th the provisions of West Virginia
Code § Z29A-6-1. R L

28.5 Legal «counsel and services for  the Commissioner in all such
oroceedings in any circuit court and the Supreme Court of Appeals shall be.
provided by the Attorney General or his or her assistants and in any proceedings
in any circuit court by the prosecuting attornsy of that county as well, all
without additional compensation.

28.6 Upon final revocaticn, the Commissioner shall proceed to reissue the
retail Ticense by following the procedures set forth in West Virginia Code
articlie 60-3A and these regulations for the finitfal issuance of a retail
iicense. ' .

§ 175-5-28a. Notice of and Hearing on Boundary Disputes.

78a.1 Any retail licensee who disputes the placement of any part of the
boundary which forms a part of thz boundary of the market zone, or designated
area within the market zone, within which the retail Ticensee's retail outlet is
lTocated may petition the Commissioner Tor a resoluticn of the dispute.

23z.1.1 The petition shall be in writing, and shall state the
boundary 1in dispute, the grounds of the petiticn and all persons who may be
affected by the Commissionar's decision.

28a.1.2 A copy of the petition shall be concurrently served upon all
persons who may be affected by the Commissfoner's decision and the petiticner
shall verify under oath that such service has occurred.

283.1.3 Within ten (10) days after receipt of the petition, the
Commissioner shall schedule a hearing on the matier. At least twenty (20) days’
notice of the hearing shall be provided to affected persons, such notice to be
sent by Certified Mail, Return Receipt Requested to the addressas provided by
the petitioner.

78a.2 Such hearing ard the administrative procedures prior to, during
and following the same, shall be . governed by and in accordance with the
provisions of West Virginia Code article Z29A-5 in Tike manner as if the
provisions of said Article 29A-5 were fully set forth in this section.
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28a.3 Any person adversely affected by an order entered following such
hearing shall have the right of judicial review thereof in accordance with the
provisions of West Virginia Code § 29A~5-4 with Tike effect as if the provisicns
of said Section 79A~5-4 were fully set forth in this section.

78a.4 The judgment of a circuit court reviewing such ordasr of the
Commissioner shall be final unless reversed, vacated or modified on appeal to
the Supreme Court of Appea?s 1n accordance with the provisfons of West Virginia
Code § Z29A-6-1. - L o .

28a.5 L2zgal counsel and services for the Commissionsr in all such
proceedings in any circuit court and the Supreme Court of Appeals shall be
provided by the Attorney General or his or her assistants and in any proceedings
in any circuit caurt by the prosecuting attorney of that county as well, all
without additional compensation.

28a.5.1 Each  party shall be responsible for his own TJegal
representation.

§ 175-5-29. Disposition of Inventory upon Revocation or Surrender of Retail
License. -

In the =avent of the revocation or surrender of any retail Tlicense in
accordance with the provisions of West Virginia Code article 80-3A and thess
regulations, the Commissioner shall purchase, and the retail licensee holding
such retail Ticense shall sell to the Commissioner, all of the alcoholic liquer
inventory of such retail Ticensee based on the then current delivered cost to . .
the retailer of such inventory less any expenses incurred by the Commissicner in
connection with the respossession thereof. The Commissioner, before paying such
net ameount to such retail Ticensee, shall henor all liens and warrants issued by
the Tax Commissicner pursuant %o West Virginia Code article § 11~10 and shall
then pay any remaining proceseds to the licenses.

§ 175-5-30. Employees of ABCC ~ Reserved for Future Use.,

§ 175-5-31. Rules of Construction; Severability.

31.1 Nothing contained in West Virginia Cecde article 60-3A and these
regulations shall be construed to modify ihe provisions of West Virginia Code
article 60-5 relating To local option elections, except that the references to
szles of alccholic Tiquor by the Commissicner shall be deemad to refer to sales
of alcoholic Tiquor by vretail Ticensees.

31.2 If any section, subsection, subdivision, provision, clause or phrase
cf West Virginia Code article 60-3A and these regulations, or the applicaticn
thereof, to any person or circumstance is neld unconstitutional or invalid, such
unconstitutionality or invalidity shall not affect other sections, subsections,
subdivisions, ©provisions, «clauses or phrases or applications of these
regulations, and to this end each and every section, subsection, subdivision,
provision, clause and phrase of Article 60-3A and these regulations is declaread
to be severable.
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31.3 The provisions cof West Virginia Code & 60-3A-31(b) and Seciion
175-5-31.2 of these regulations shall be fully applicable to all future
amendments or additions to this West Virginiz Code article 60-3A and these
regulations, with Tike effect as if the provisions of said sections were set
ferth in extenso in every such amendment or addition and were reenacted as z
part thereof. '

31.4 In the event of any confiict between any provision of West Virginia
Code article €0-3A and any other provision of the Code, any such other provision
shall be construed and applied so as to enzble the Brard and Commissioner to
impTement and make effective the provisions of said Article 60-3A.
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