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hereby consents to the filing of the foregecing rule.
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State of West Virginia

Department of Tax and Revenue S o
GASTON CAPERTON o Charleston 25305 - CHARLES O. LORENSEN
GOVERNOR SECRETARY
DATE: August 24, 1989
TC: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM: HARRY G. CAMPER, JR., ALCOHOL BEVERAGE CONTROL comxsszomg%fé’/
EMERGENCY RULE TITLE: LICENSING OF RETAIL LIQUOR STORES
1. Date of filing: August 24, 1990
2. Statutery authority for promulgating the emergency rule: W. Va, Code
§§ 60-2-16 and 60-3A-%
3. Date of filing of preoposed leglislative rule: June 25, 19390
4. Does the emergency rule adopt new language or does it amend or repeal a

current legislative rule?

No

5. Has the same or similar emergency rule previously been filed and
expired? No :

6. . Btate, with particularity, those facts and circumstances which make the
emergency rule necessary for the immediate preservation of public peace,
health, safety or welfare.

N/A




I1f the emergency rule was promulgated in order <o comply with =2 time
limit established by the Code or federal statute or regulation, cite the
Code provision, federal statute or regulation and time limit established

therein.

S.B. 337 required the Alcohol Beverage Control Ccommisgioner to establish

by July 1, 1890, the maximum whelesale mark-up percentage to be applied

to prices paid by the ABCC and which will determine the prices of licuor

sold to retail liquor stores.

State, with particularity, those facts and circumstances which make the
emergency rule necessary to prevent substantial harm to the public

interest.

S.B. 337 authorized the privatization of ABCC stores, such action to

occur _within a given time-frame. The rule provides appropriate

procedures and guidance for the activity which will be completed before

December 31, 199C.




FISCAL NOTE FOR PROPOSED RULES BRI Y

PO I VAR
Rule Title: Licensing of Retail Ligucr Stores —— ——
Type of Rule: X  Legislative __ Interpretive . . Procedural

Agency: Alcchol Beverage Control Commissioner Address: P. O. Box 4047

Charleston, WV 25304

1 H
1 i
i :
1. Effect of I ANNUAL ! FISCAL YEAR
Proposed Rule ! Increase| Decrease | Current| Next | Thereafter
t ’ 1 ] ! 1
| | | | |
Estimated Total Ccsti 3 - P8 s [
; | E — i
| | E | 1
Personal Services b =0- 1 =0- 1 =0~ ! -0- | =0-
! | 1 i |
1 1 1 i {
Current Expense I -0- b =0 I =-0- ! -C- I =-0-
| | | | t
| i I 1 I
Repalirs and . ! : ! {
Alterations [ -0- -0- I -0- ; -0- |  -0-
t [ I ! |
I [ i 1 1
Egquipment 1 -0- b =0- i -0~ ! -0- 1 =0C-
i | [ [ I
i ! i b 3
Other . -1 -0- I -0- I -0- g -0- ¢ -0~
_ - i ! | — i
2. Explanation of abovée estimates:
The fiscal impact of the rule should not differ from that envisioned by
the legislature when it enacted Senate Bill 337.
3. Objectives of these rules:
The rule provides appropriate guidance and direction for the bid
procedure to be utilized when licensing retail ligquor stores, and for
the wholeszale mark-up percentage to be utilized by the ABCC.
4. Explanation of Overall Economic Impact cf Proposed Rule.

A, Economic Impact on State Government,
The rule should provide an expenditure reduction by reducing the
nunber of employees, reducing the amecunt of rent paid for
facilities, and reducing the amount of state-owned eguipment.

B. Economic Impact on Political Subdivisions; Specific Industries:;
Specific groups of citizens.

There should be no substantial economic impact.




C. Econemic Impact on Citizens/Public at Large.

There should be no substantial economic Impact.

oo, (e 155

Signature of Agency Head or Authorized Representative

Harty ‘5-/'{Cam15er, “Jr. i —
n

Commissioner
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LICENSING OF RETAIL LIQUOR STORES
Filed: August 24, 1990
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§ 175-5-1. .General.

1.1 Type &f Regulaticn. - These regulations are emergency legislative

regulations as defined in W. Va. Code §§ 29A-I-2(d) and 29A-3-15.

1.2 Scope. - These emergency legislative regulations explain and clarify
the State Retail Liguor License Act, as stated in W. Va. Code § 60-3A-1 et seq.

1.3 Authority. - These emergency legislative regulations are issued under
the authority of W. Va. Code § 29A-3-15 and W. Va. Code § 60-2-16. _

1.4 Filing Date. - August 24, 1890.

1.5 Effective Date. - These amended  emergency legislative regulations
become effective immediately upen filing. - : . ' - T T

1.6 Citatien. = These amended emergency Jlegislative regulations may be
cited as 175 C.S.R. 5, § ___ (1950). TooT T T

§ 175-5-2. Legistative Findings and Declarations; legislative Purpose.

2.1. It is the intent of the Legislature that the sale of liguor at retail
should no longer be by the State, but rather by retail Ticensees; that there is
a need for the State to control the wholesale sales ¢f liquor; that the health
and welfare of the citizens of this State will be adequately protected by the
Ticensing and control of such retail licensees; that the sale of Tiquor through
retai]l Ticensees will satisfy reasonable consumer concerns of availability and
price; and that the operation and efficiency of State government wiil be
improved by removing the State from the retail sale of liguor and permitting
sales of Tiquor by retail licensees under licenses fssued by the State together
with strict enforcement of laws and rules relating to the sale of liquor.

2.2 It is the purpose of the Legislature in providing for the retail sale
of Tligquor to: - '

2.2.1 Continue revenue to the State from the wholesale sale cof

Tiguor, by requiring all retail 1icensees to purchase all Tiquor {other than
wine with an alecchol content of fourteen percent (14%) or Tess by volume) from
the Commissicrer and by further requiring all private clubs Ticensed under the
provisions of West Virginia Code articie 60-7 to purchase all Tiquor (other than
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wine with an alcohol conteni of fourteen percent (14”) or less by volume) from
retail licensess; -

2.2.2 Provide a system of controls, through Timitations on the
numbers of retail outlets and application of the police power of the State, to
discourage the intemperate usa of Tiguor;

2.2.3. Preserve and _continue the tax base of counties and
municipalities derived from the retail sale of Tiquor; and

2.2.4.  Obtain for the State financial gain from the issuance of
retaii iicenses. : : - . :

§ 175-5-3. Sale of Liquor by Retail L1censees Permitted; Cessation of Retail
Sale of Liquor by State

. A

2.1 Notwithstanding any provision of the Code of West Virginia of 1931, as
amended to the contrary, the sale of Tiquor by retail licensees in accordance
with the provisions of West Virginia Cede article 60-3A shall be lawful.

3.2 Upon the opening of a retail outlet in any market zone, the State
shall, as soen as practicabTe, discontinue aperating any and aTT State 1iquor

in operatwon in such market zone.

§ 175-5-4. Definitions. As used in these emergency reguiations and unless
the context ciearly requires a different meaning, the following terms shall have
the meaning ascribed herein, and shall apply in the singular and the plural.

4.1 . "Alcohol" means ethyl alcohol, whatever its origin, and shall include
synthetic ethyl alcohol but not denatured alcohol.

4.2 ""Alcohol Beverage Control_ Commissioner,” "Commissiomer," or "ABCC"
means the West Virginia Alcohol Beverage Control Commissioner (Administrator) or
his delegate. . : S

4.2 "Alcoholic Tiguer" or "liquor” means alcochol, beer, fortified wine and
distiiled spirits, and any Tiguid or solid capable of being used as a beverage,
but shall not include wine with an aicohol content of fourteen percent (14%) or
less by volume, nonintoxicating beer or nonwnuo%1cat1ng bevprages

4.4 "Applicant'" means any persan who bids for a retafl Ticense, or who
secks the Commissioner's approval to purchase or otherwise acquire a retai]
license from a retail. 1icéhsee, in accordance with the provisions of West

Virginia Code article 60-3A.

4.5 "Application" means the form préscribed by the Commissioner which must
be filed with the Commissioner by any person bidding for a retail license.

4.6 "Board" means the Retail Liquor Licensing Board created by West
Virginia Code article 60-3A.
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4.7 "Class A retail license"” means a retail Ticense parmitting the retail
sale of Tiquor at more than one retail outlet within a specified market zone.

A8 "Class B retail license" means & rezail license permitting the sale of
liquor at only one retail outlet within a specified market zone.

4.9 "Code" means the Code of West Virginia of 1931, as amended.

4.10 "Designated areas" means one or more geographic areas within a market
zone designated as such by the Board.

4,11 "Distilled spirits" means ethyl alcohol, ethancl or spirits, or wine,
inciuding all dilutions and mixtures. thereaf, from whatever source or by
whatever process produced, for beverage use, and shall fnclude, but not be
Timited to, natural spirits, whiskey, brandy, rum, gin, vodka, cordfals and
Tiqueurs. -~Any alcoholic beverage containing more than twenty-four percent (24%)
of alcohol by volume shall be deemed to be_distilled spirits.

4.12 "Executive officer" means the president of an applicant or retail
Jicensse, any vice president of an applicant or retail licensee in charge of a
principal business unit or. divisicn, or any cther officer of an applicant or
retail licensee who performs a policy making function.

4,13 "Fortified wine" mesans any wine to which brandy or other alcohol has
been added and inciudes. dessert wines_which are__not fortified and any wine
containing greater than fourteen percent (14%) by volume.

4,14 "Intoxicated" means having one's faculties fimpaired by alcohol or
other drugs. to the point where physical or mental control or both are markedly
diminished.

4.15 "Market zone" means a geographic area designated as such by the Board
for the purpose of issuing retail licenses.

4.16 "Nonintoxicating beer" means ~any beverage, obtazined by th=
fermentation of barley, malt, hops, or similar products or substitute and
containing at least one half of one percent (.5%) alcchol by voiume, but not
more than four and two-tenths percent (4.2%) of alcohol by weight, or six
percent (6%) by volume, whichever s greater.

4,17 "Original package"” means any closed or sealed container or receptacle
used for holding alcoholic Tiguor.

4.18 "Person" means any individual, partnership, Jjoint stock company,
business trust, association, corporation or other form of business enterprise,
including a receiver, trustee or liquidating agent.

4.1% "Public place™ means any place, building or conveyance to which the
public has, or is permitted to have access, including restaurants, soda
fountains, hotel dining rooms, lebbies, and corriders of hotels and any highway,
street, lane, park or place of public resort or _amusement: Provided, That the
term "public place" shall not mean or include any of the above-named places or
any portion or portions thereof which qualify and are 1licensed under the
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provisions of West Virginia Code Chapter 60 to. sell  alceholic  liquors for
consumption on the premises.

4.20 "Retail license" means a license issued under the provisions of West
Virginia Code article 60-3A permitting the sale of alcoholic Tiguer at retail.

4.21 "Retail licensee" means the holder of a retail Ticense.
4.22 "Retail outlet" means a specific lecation where alccholic Tiguor may
1

be Tawfully sold by 3 retaii gg ensee under the.prgyjsygns of West Virginia Cods
article 60-3A. o N o

4.23 "Secretary" means the Secretary of the West Virginia Depariment of Tax
and Revenue.

4.24 "State" means the State of West Virginia,

4.25 "Wine" means any beverage obtained by the fermentation of the natural
content of fruits, or other agricultural products, containing sugar, and
includes, but is not Tlimited to, still wines, champagne and other sparkling
wines, carbonated wines, imitation winss, vermouth, cider, perry, sake or other
product offerad for sa?e or. sold_as wine conta1n1ng not 1ess than seven percent

7%) nor more than twenty- four percent (24%) alcohol by voiume,

§ 175-5-5. Creation of Retail Liquor Licensing Board; Members, Terms,
Meetings and 0ff1cers Genera] Prov1swons '

5.1 West Virginia Code § 60-3A-5 created the State Retail Liguor Licensing
Board, such Board being composed of five (5) members, three (3) of whom are
appointed by the Governor by and with the advice and consent af the Senate, one
(1) of whom being be the Secretary of Tax and Revenue, and one (1) of whom being
the Commissioner. The Secretary of Tax and Revenue and the Commissioner serve
as the chairman and secretary, respectively, of the Board. Mo more than two (2)
of the three (3) members appointed by the Governar may be of the same political
party. No member of the Board may hold a retail Ticense or have any financial
interest, directly or indirectly, in any retail licensee.

5.2 The provisions of West Virginia Code § 60-3A- 5(b) and this Section
175-5-5.2 apply to the three (3) members appointed by the Governer. They shall
be appointed for overlapping terms of three (3) years each and until their
respective successors have been appo1nted and have qua11f1ed except for the
original appointments. )

5.2.71 For the purpose .of original appointments, one (1) member
shall be appointed for a term of three (3) years and until his or her successaor

has been appointed and has qualified, one (1) member shall be appointed for a B

term of two (2) years and until his or her successor has been appointed and has
qualified, and one (1) member shall be appointed for a term of one (1) year and
until his or her successer has been appointed and has qualified.

5.2.2 Members may_be reappointed for any number of terms,
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5.2.3 Before entering upon the performance of his or her duties,
sach member shall take and subscribe te the oath reguired by West Virginia-
Constitution article IV, § 5. Vacancies shall be filled by appointment by the
Governor in the case of death, resignation, incompetency, neglect of duty, gross
immorality or malfeasance in office, . L

5.2.4 Members shall receive compensation of one hundred dollars
($100.00) per day for each day actually engaged in the performance of thair
duties as board members, and in addition shall. be reimbursed for all reasonable
ahd necessary expenses actually incurred in ths performance of their duties.

5.3 A majority of the members cof the Board constitutes a quorum and
meetings shall be held at the call of the Chafrman.

5.4 Staff, office facilities and costs of operation of the Board shall be
provided by the Cemmissioner. -

§ 175-5-6. General Powers and Duties of Board and Commissioner.

6.1 The Beard shall create, based on economic and demographic factors,
market zones within the State for the issuance of Class A and Class B retail
1icenses, and, if deemed necessary oy desirable by the Beard, to create one or
more designated areas within such market zones for the issuance of Class B
retafl licenses. = - - '

6.2 The Commissioner shall:

5.2.1 Prescribe application forms for persons desiring to acguire
retail Ticenses and adopt an orderly procedure and timetable for investigating,
precessing and approving applications; '

6.2.2 Develop a form of retail license to be issued to each retail
licensee under the provisions of West Virginia Code article 60-3A and these
regulations; o T o T

£.2.3 ~ Disseminate to the public dinformaiion relating to the
issyance of retail licenses; :

£.2.4 Promulgate standards for advertising the sale, availability,
price and selection of Tiquor;

£.2.5 Enforce the provisions of West Virginia Code article 60-3A
and these regulations; :

£.2.6 Impose ¢ivil penalties upon retail Ticensess;

6.2.7 Enter the retzil outlet of any retail licensee at reasonable

times for the purpose of inspecting the same, and determining the compliance of
such retail licensee with the provisions of West Virginia Code article 60-3A and
any rules promuigated in accordance.with West Virginia Code article 29A-3 by the
Board or the Commissioner pursuant to the provisicns of West Virginia Code
article 60-3A; and
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6.2.8 . Issue subpoenas and subpoenas duces tecum for the purpcse of
conducting hearings under the provisions of West Virginia Code §§ 60-3A-25 or
60-3A-27 and Sections 175-5-25 or 175-5-27 of these regulations, which subpoenas
and subpoenas duces tecum shall be issued in the time, for the fees, and shall
be enforced in the manner specified in West V1rg1n1a Code _§ 29A-5- 1 with like

effect as if such Section 29A-5-1 was set forth in extenso in West Virginia Code

article 60-3A and these regu?at1ons

6.2.9 Settle, "through the hearing procedure provided in Section
175-5-23a disputes relative to ithe boundaries of market zcones and designated
areas within market zones.

6.3 The Beard and the Commissioner shall each: | -
6.3.1 Engage account1ng, Tegal and other necessary professionai
consultants to assist them in carrying out their respective duties under West
Virginia Code article 60-3A and these ?egp1aﬁjqqs and

£.3.2_ . Adopt, amend, or repeal such procedural, interpretive and
Tegislative rules, consistent with the policy and objectives of West Virginia
Code article 60~3A" and these. regu?at1ons as they may deem necessary or
desirable for the public interest in carrying out the provisions of said article
and these regulations. Such ruies shall_be adopted, amended and repealed in
accordance with the provisions of West Virginia Code, chapter 29A,

§ 175-5-7. Market Zones; Class A and Class B Retail Licenses.

7.1 The Board shall determine the number of and establish market zones for
the retail sale of  Tiquer within this State. For each market zone so
established, the Board shall designate whether one (1) Class A retail license or
one (1) or more Class B retail licenses, or both, shall be 1ssued for the zone.

7.1.1 Each Class A retail license shaT]’permit the holder._ thereof
to operate such number of Class A retail outlets as . the Board shall have
authorized for that market zone. o

7.1.2 If the Board determines to issue one (1) or more Class B
1icenses, "the number of Class B retail Ticenses to be {ssued by the Commissioner

within the market zone shall néf exceed fifty percent (50%) of the number of

retajl outlets authorized for the Class A_retail Ticense for such market zone:

L,

Provided, That in a market zone where the number of retail outlets authorized 7'

under the CTass A retail license is an odd number, the number of Class B retatl]
Ticenses which may be issued 7n such market zone shall be rounded up to the next
highest whole number foilowing that number which is equatl to fifty percent (50%
of the number of retail outlets authorized under such Class A retail license.

7.1.3 ~ Market zone boundaries established by the Board on June 1,
1990 will not be affected by any changes in municipal boundaries, tax district
boundaries or any other boundaries .utilized in establishing such market zones.

7.2 If the Board determines that a market zone s not suited for the
issuance of a Class A retail Ticense, then only Class B retail Ticenses may be
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authorized fer such market zone and the Board shali determine the maximum number
of Ciass B retail licenses which_may be issued for such market zone.

7.3 When authorizing Class B retajl licenses for a market zone, the Board
may create one or more designated areas within such market zone and authorize
one Class B retail license for each such designated arsa. For each such market
zone, the Commissionsr may issue additional Class B retafl ticenses for retail
outlets tc be Tocated outside any such designated area, but the number of such
additional Class B retai] licenses, when added to the total number of Class B
retail Ticenses issued fer all dPSTgnated areas within the market zone, shaill
not exceed_the maximum number of Ciass B retail Ticenses permitted under West
Virginia Code § 60-3A-7(a) and Section 175-5-7.1.2 of these regulations for that
market zone.

7.4 A person may hold one (1) or more Class A retail Ticenses and one (1)
or more Class B retail licenses, but for the same market zones no persen shall
hold a Class A retail license and a Class B retail Ticense or more than one (1)
Class B retail license. ,_Addwt1gﬂ&11y,_a person who holds a Class A Ticense may
not establish a retail outlet in another retail licensee's Class B designated
area. C - - -

§ 175-5-8. Retail License Application Requirements; Retail Licensee
Qua11f1cat10ns

8.1 Prior to or simultaneously with the submission of a bid for a retail
license, each appiicant shatl f11e an app11cat1on with the Commissioner, stating
under oath the following: :

8.1.1 If the applicant is an individual, his or her nams and
residence address; v

8.1.2 IT the applicant is a corpovation, limited npartnership,
partnership or asseciztion:

8.1.2.1. the name and business address of such applicant;
8.1.2.2. the state of its incorpcration or organization;

8.1.2.3 the number, either federzl employer number or social
security account number, it uses for tax identification;

8.1.2.4 the names and residence addresses of each executive
officer and director cr general partner of such entity;

8.1.2.5 _tihe names and residence addresses of any person owning,
directly or indirectly, at Teast twenty percent (20%) of the outstanding stock
of or partnership interest in such appificant; and

8.1.2.6 and. the county or counties where the appiicant is
considering the conduct of liquor sales, i¥ successfully licensed; and

8.1.3 “That the applicant has never been convicted in this State of
any feleny or other crime involving moral turpitude or convicted of any felony
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in this or any other state court or any federal court for a vieclation of any
state or federal Tiguoyr law, and if the applicant is a corporation, limited
partnership, partnership or association, that none of its executive officers,
directors or general partners, or any person owning, directly or indirectly, at
Teast twenty percent (20%) of the outstanding stock of or partnership interests
in such applicant, has been so convicted.

8.1.4 The application shall dinclude a statement by the applicant
consenting to the conduct of a background investigation by the Commissioner.

8.2 An applicant shall provide to the Commissioner any such additional
information as the Commissioner may reguest. .

8.2.1 A certified copy of the applicant's application for the
Federal Basic Permit must be filed with the application for a retail Tiguor
Ticense. - - oo

8.2.2 . Ifthe applicant for a retail license hclds a Federal Basic
Permit, the wholesale dealers in Tliguor tax stamp and/or the retail dealers in
Tiquer tax stamp, only the applications upon which such permit and tax stamps
were issued must be submitted with the application for the retail Ticense.

8.3 ‘Whenever 2 change occurs in any information provided to the
Commissioner, such change shall immediately be reported to the Commissioner 1in
tha same manner as originally provided. :

8.4 The Commissioner shall disqualify each bid submitted by an applicant
under West Virginia Code § 60-3A-10 and Section 175-5-10 of these regulations,
and no applicant shall be issued or be eligible to hoid a retail license under
this article, if: ’

8.4.1 The applicant has been convicted in this State of any felony
or other crime involving moral turpitude or convicted of any felony in this or
any other state court or any federal court for a violation of any state or
federal liquor Taw; or ' C oo

8.4.2 Any executive officer, director or. general partner of the
applicant, or any pérsen owning, directly or indirectly, at Teast iwenty percent
(20%) of the outstanding stock of or partnership interests in the applicant, has
baen convicted in this State of any felony or other crime invelving moral
turpitude or convicted of any felony in this or any other state court ar any
federal couri for a violation of any state or federal Tiquor law.

8.5 Federal regulations regquire a person who purchases alccholic Tiquors
for resale to obtafn a Basic Permit and certain tax stamps.

8.5.1 A Basic Permit will be issued if;

8.5.1.1 Such person (or in the case of a corporation, any of
its officers, directors or principal stockholders) has not, within five (5}
years prior to the date of application been convicted of a felony under Federal
or State  law, and has not, within three (3) years prior to the date of
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application, Dbeen convicted of a misdemeancr or_under any federal law relating
to liquor, including the taxation therecf; and

3.5.1.2 Such person, by reason of his business experience, fis
1ikely to commence busiress as a retail licensee within a reasonable period and
to maintain such business activities in _conformity with fedpra1 1aw and

8.5.1.3  The business act1v1t1es proposed are not in violation
of the Jaws of West Virginia.

8.5.1.4 In order tc obtain the Basic Permit for wholesalers and
retailers of alcohoiic Tiquors, an applicant must provide the Bureau of Alcohol,
Tobacco and Firearms with the name, including trade name aor names, if any, and
the address of the applicant, the kind of permit applied for and the location of
the business; whether the applicant is an individual, a partnership or a
corporation; ff & partnership, the name and address of each partner; if a
corporation, the name and address of each of the principal officers and of each
sharehclder cwning ten_ percent (10%) or more of the corporate stock.

8.56.2 The retail Ticensee will be reguired %o purchase <the
following federal tax stamps. :

8.5.2.1 A person who purchases alcoholic liquors for resale and
such resales.will be wholesale sales, such as to private ctubs, is required to
register for and_obtain a Wholesale Dealer In Ligquors fax stamp. The tax stamp
must be obtained before engaging in any business which will involve the
wholesale sale of alcohelic Tiguors., The cost of this tax stamp s 3500 per
year.

B.5.2.2 A person who purchases alcoholic Tiquors for resale and
such resales will be retail sales, such as sales to consumers, s reguired to
register for and obtain a Retail DeaTer In_Liquors tax stamp. This stamp must
be obtained before engaging in any bus1ness which will invoive the retail sales
of alcoholic Tiguors. The cost of this tax stamp is two hundred and fifty
doTlars ($250) per year. C - '

8.5.3 ° An applicant must apply for the Basic Permit and register
for the foregoing dealer classifications and federal tax stamps in a manner
sufficiently timely so that such documents will be pravided within twenty (20)
days aftey the applicant is notified of being the successful bidder.

§ 175-5-9. Investigation of Applicants for Retail License; Notification to
Applicants Approving or Deny1gg App11cat1on- Genera] Pr0v1510ns o
Relating to licensing.

.1 Upon receipt of an application for a vretail Tlicense and such
supplemental information as the Commissioner may reqguire, the Commissioner may
conduct such investigation of an application as deemed necessary or desirable.

9.1.1 The applicant, upon submitting an application, is deemed to
consent teo the ABCC conducting a complete investigation of the applicant.
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8.2 Upon the compietion of any investigation of an applicant, the
Commissicner shall inform such applicant in writing whether the application has
been approved or denied, and shall post a copy of the decision in the
Commissicner's office. - S -

8.3 When an application 1is denjed, the Commissioner shall provide the
applicant the reasons for the denial, inciuding specific findings of fact, and
the applicant shall be entitled to a hearing befare the Commissicner if the
hearing is requested within five (5) days after the decision is issued., Any
such hearing shall be held as specified in West Virginia Code § 60-3A-27 and
Section 175-5-27 of these regulations, but the decision after hearing shall,
notwithstanding the provisions of West Virginia Code § 60-3A-27 and Section
175-5-27 of these regulations, be final and binding and not subject to judicial
review.

g.3.1 The hearing request must be in writing and must provyide = -

grounds for the hearing.

8.3.2 Within ten (10) days after receipt of the hearing request,
the Commissioner shall schedule a hearing and at least twanty (20) days notice
of the hearing shall be provided. . .

g.3.3 The Commissioner must render his decision within twenty (20}
days after completion of the hearing.

3.4 An applicant shall provide all information required by West Virginia
Code article 60-3A and these regulations, and shall satisfy all requests for
information pertaining to qualification and in the form specified by the
Commissioner. By filing an appiication, an applicant shall wafve Tiability for
any damages resulting from any disclosure or publication in any manner eof any
material or information acquired during inguiries, investigations or hearings.

§ 175-5-10. Bidding Procedure.

10.1 The dssuance of retajl licenses shall be based on sealed competitive
bids in accordance with the provisions of West Virginia Code § 60-3A-10 and
Section 175-5~10 of these regulations. The bidding procedure and timetable for
the issuance of retail Ticenses shall be _announced by public notice published as
a Class II-0 legal advertisement in compliance with the proyisions of West
Virginia Code article 59-3, and the publicatjon aresa for such publication shall
be each market zone within which a retail outlet shall be located. The second
publication of such notice musi appear on or before May 29, 1890.

10.2 Prior to the _advertisement for bids for a retail T1icense, the
Commissioner shall determine whether the curvent Tessor for any existing State
Tiquor store or stores within the applicable market zone or designated area will
agree to accept the eventual Class B retail licensee as lessee for the remaining

term of the Tease. Should such lessor agree to accept the eventual Class B .
retail licensee, such retail Tjcensee shall have the option to assume such
lease. In market =zones where there are itwo (2) or mora Class B retail

Ticensees, the retail licensde who or which submitted the highest responsible
bid shall have the opticn to assume such lease and, if such retail Ticensee does
not assume such lease, then the retail Ticensee who or which submitted the next

10
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highest responsible Did for a retail Ticense in such market zone shall have ‘the
option to assume such Tease._

10.3 Each bid shall indicate the market zone for which the retail Ticense
is sought, whether the bid is for a Class A retail license or Class B retail
1icense, and, if the Board has creatad one (1) or more designated areas for such
market zone, whether the bid is for the Class B retail_license tc be issued for
any such designated aresz. No bid shall be alterad or withdrawn after the
appointed hour for the opsning of bids. Each retail Jicense shall be awarded to
the highest responsible bidder. TIn market zones where two (2) or more Class B
retail licenses are authorized (ofher than for a designated area or areas), such
1icenses shall be awarded to. those persons submitting the highest responsibie
bids. _
10.3.1 .. Lump sum bids for a1l Class A retail licenses in the State
will be permitted. = . : - '

10.3.2 Lump sum bids .for more than onz (1) but less than all Class
A vretail licenses in the State will not be permittied.

10.3.3 A bid submitted for ali Class A Ticenses will be evaluated
by the State Retail Liquor Licensing Board by comparing this bid to the sum of
each of the highest qualified Class A license bids received for each of _the
individual market zones. . If the lump sum bid is higher than the total of such
individual highest bids, the Board will award all Class A Ticensas in the State
to the highest quaIified Tump sum bidder. Cdnveﬁse]y, if the sum of such
individual bids ‘is equal to. or greater than all Tump sum bids, then the Class A
1icenses will be.awarded to the persons submwtt1ng the h1ghest qualified bid in
each of the market zones. - ... o _ R

10.3.4 A bid for mere than one (1) Class A license but Tess than
all Class A Ticenses in the State must designate the Class A licenses bid upon
and allocate ®£he bid amount for each such Class A Ticense.

10.4 No bid shall be considered uniess the bond regquired under West
Virginia Code & 60-3A-11 and Section 175-5-11 of these regulations is submitted
to the Commissioner. A1l bids for a retail license may be rejected by the Beard
if the Board determines that ihe highest respensible bid is inadequate, in which
event the Commissioner shall begin anew the bidding process. for that retail
license, _ . - -

10.5 For cach ten (10) year Ticense period, the Board may determine that
the interest of the State s best served by receiving alternate bids in one (1)
or more market zones where the board has authorized both a Class A Ticense and
one (1) or more Class B ligenses, In such case, the Commissioner shall
advertise the zone both for a Class A license and one (1) or more Class B
licenses, and also for only Class B licenses; in the second alternative the
number of Class B licenses _shall be the sum of the authorized Class A license
locations and the number of Class B 1icenses offered for the market zone.

18.5.1 When alternate bidding is authorized by the Beard for =

market zone, the Commissioner shall total the apparent successful bids for the
Class A Ticense and the Class B Ticense(s) in alternate one and shall total the
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apparent successful bids for €lass B licenses in alternate two., If the total of
the apparent successful bids is higher in alternate one, then the Commissioner
shall award the Class A ligense and the authorized number of Class B licenses.
If however, the totail of the apparent successful bids in alternate two is higher
than the total fTor alternate one, the Commissioner shall award only the Class B
1icenses authprized in alternate two and no Class A Ticense shall be issued.

10.6 Each person desiring to submit a bid must file the same with the
Commissioner and the Commissioner must have date-stamped the bid as having been
received on or before 1:80 p.m. EDT on Tuesday, August 28, 1990. The failure to
deliver or the nonreceipt of & bid prior to the appointed date and hour shall
constitute sufficient reason for thg rejection of a bid. After the award of the
retail Ticense, the Commissioner shall indicate upon the successful bid that it
was the successful bid. Subsequent to the awarding of all retail Tiquor
Ticenses, a copy of each successful bid and tha respective bidder's application
shall bes maintained as a public record, shall be opern to publiic inspection in
the Commissioner's office and shall not be destroyed without the written consent
of the legislative auditor.

180.7 In the event two or more bids for the same retail license are for the
same amount, the following procedure will be followed +to determine the
successful bidder.

10.7.1 Such bidders shall ba notified to meet at the Commissioner's
Office at a specified date and time.

10.7.2 . At the time of the meeting, the names of the affected
bidders which shall have been written on paper, shall be placed in a hat or
similar container. ' ' '

10.7.3 The Commissioner shall then draw from the hat one of the
pieces of paper and the bDidder named therecn shall be declared to the successful
bidder.

10.8 Prior to the fssuance of the retail license to the successful bidder,
the bid price, as specified in West Virginia Code & 60-3A-12 and Section
175-5-12 of these regulaticns, shall be paid to.the Commissioner by money order,
certified check or cashier's check or wire {ransfer. A1l retail licenses shali
be signed by the Commissioner in the name of the State of Wesi Virginia.

10.8 Notification of successful bid and deadline for bid payment shall be
by certified mail, return receipt requested. If the successful bidder fails %o
pay to the Commissioner the bid price within twenty (20) days of the
Commissionar's notification to do so, the bid bond provided for in West Virginia
Code § 60-3A-11 and Section 175-5-11 of these regulations shall be forfeited and
such Didder shall not be fissued the retail license: Provided, That such bid
bond shall not be forfeited but shall be released if the successful bidder fails
to qualify for the Federal Basic Permit or the whelesaler or retailer tax stamp
unless the bidder provided .faise information to the _federal government or the
Commissionar. The Commissioner shall then issue the retail Ticense to the next
kighest responsible bidder for such retail license or reject all bids and start
anew the bidding procedure for such retail license.

12
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10,10 - If the successful bidder has paid the entire bid price and then
fails to qualify for the Federal Basic Permit, the Wholesale Dealer In Liquors
permit or the Retail Dealer In Liquors permit, the amount of the bid price will
be refunded unless the successful bidder provided false information to the
federal government or to the Commissioner and such false information was the
basis for denial of such permit. In such a situation the amount paid by the
successful bidder will be reta1ned”by_tthComm1§510ner and _deposited in the
State General Fund. : '

§ 175-5-10a. Preference for Resident Bidders.

i0a.1 In determining the highest responsible bidder for purposes of
West Virginia Code § 60-3A-10 and_Section 175-5-10 of these regulations, the
Board shall afford a five percent (5%) preference for West Virginia resident
bidders, which preference shall be computed by multiplying the bid price
submitted by each resident bidder by 1.05.

10a.2 ~ For purposes of West Virginia Code § 60-3A-10a and this Section
175-5-10a, a bidder shall be deemed to be a West_ Virginia resident if the
bidder:

10a.2.1 has resided in Wesi Virginia for at Teast the four (4) years

immediately prior to the date on which the bid is opened; or, if the bidder is &
corporation. o - .

10a2.2.1.1 has had its headgquarters or principal place of business

in this State for at least the four (4) years immediately prior to such date; or

10a.2.1.2 that each of the principal officers, directors and
shareholders who own ten percent (10%) or more of the corporate shares of the
corporation have resided in West Virginia _ for at Teast four (4) wyears
immediately prior to the date upon which the bid is opened; or

i0a.2.1.3 1f the bidder 1is a paritpership, that each partner
owning a ten percent (10%) or more partnership interest in a partnership formed -
for the purpose of obtaining a retail Tiguor Ticense have resided in West
Virginia for at least four (4) years immediately prior. to the date upon which
the bid is opened; and

10a.2.1.4 if separate corporations form a new corporation for
purposes of obtaining a retail liquor license, each _ corporation has had 1its
headquarters or principal place of business in this State for at least four (4)
years immediately prior to the date upon which the bid is opened; or

10a.2.1.5 if a parent corporation forms a subsidiary corporation
for the purpose of obtaining a retail Tliquor 1Tcense, such parent corporation
has had 1its headquarters or principal place of business in this State for at
Teast four (4) years 1mmed1ate7y prwor to the date upon which the bid is opened;
or

10a.2.2 meets the requirements set forth in West Virginia Code

§ BA-3-44  relating te a residency of vendors, except for the reguirement Qf

having paid business and ocgcupation taxes.
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10a.3 A bidder who feels he meets ths requirements for residency set
forth in West Virginia Code § 80-3A-10a and Section  175-5-10a.2 of these
regulation, must affirmatively assert his claim on the official application form
to receive this preferential treatment.

§ 175-5-11. Bonding Requirements.

11.1 Each applicant submitting & bid or bids under West Virginia Code -
§ 60-3A-10 and Section 175-5~10 of thesé regulations shall furnish to the
Commissioner a bond at the time of bidding, which bond shall guarantee the
payment of twenty-five percent (25%) of the price bid(s) for the retail
Ticensg{s}.

11.1.1 The bid bond shall be enclecsed within the sealsd bid of the
app?wcant s as not to reveal the amount of the'app11canc s bid prior to bid
opening day: Provided, That if the bid bond is in the ferm of cash or negotiable
securities; - S B '

11.1.1.1 3t shall be transmitted directiy either in person or by
Certified Mail Return Receipt Requested to the 3State Treasurer's Office, and

11.1.1.2 a certified statement to the effect that the bid bend
in the amount required was in the form of cash or negotiable securities was
transmitted directiy to the State Treasurer's (Qffice shall he enclosed with the
sealed bid.

11.2 The bond regquired by West Virginia Code § 60-3A~11 and this Section
175-5-11 shall be furnished in cash or negotiable securities or shall be a
surety bond issued by a surety company authorized to do business with the State,
or an irrevocable Tetter of credit issued by a financial institution acceptable
to the Commissioner; a cashier's check or surety bond is the preferred means of
posting the bid bond. If furnished in cash or negotiable securities, the
principal shall be deposited without restriction in the State Treasurer's office
and credited to the Commissioner, but any income shall inures to the benefit of
the applicant.

11.2.1. . When cash or negotiable securities are deposited with the
TreasSurer to comply with the bid bond requiremeni, the treasurer shall not
reveal the amount of the deposit to the Commissioner or any cther official or
person until the bid opening day.

11.2.2 At the time when bids are opened, a representative of the
Treasurer of West Virginia will be present to confirm the amount of deposit made
in behalf of Jicense bids. .
11.3 The bond shall be returned to an applicant following the bidding if
such applicant s not the successful bidder for the retail Ticense, and, if an
applicant is the successful Didder, the bond shall be released after issuancs of
the retail Ticense. , :

§ 175-5-12. Annual Retail Ljcense Fee; Expiration and Renewa] of Retail
Licenses. '
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12.1 The annual retail Jicense period sha]l be. from July first "to June
thirtieth of the following year. '

12.1.1 The annual retail license fee Tor a Class A retail license
shall be the sum obtained by multiplying the number of retail outlets operated
by the retail Ticensee in the market zone to which such Class A retail Ticense
applies by one thousand five hundred dollars ($1,500.00).

12.1.2 The annual retail Tlicense fee for a Class B retail license
shall be five hundred dollars ($500.00).

12.1.3 The annual vretail 1license fee gor the initial year of
jssuance_shal]l be prorated based an the number of days remaining between the
date of issuance and the following June thirtieth.

12.1.4 The holder of a Class A retail Ticense s not required to
operate the maximum number of locations permitted for the license. A Ticense
fee is due only for a location whwch 15 seiT1qg Tiquor during any portion of the
license year, | ) -

12.1.5 Once an annual Ticense for a location is established, the
1icense fee shall not dgain be pro rated for any subsequent year.

12.2 A1l retail licenses shall expire on June thirtieth of each year and
may be renewed only upon the submission fto ihe Commissioner of the same
information required to originaily apply for the license and such additional
information as may be requested by the Commissioner on such forms and by such
date as may be prescribed by the Commissioner, together with the payment to the
Commissioner of the applicable annual retail license fee required under West
Virginia Code § 60-3A-12 and this Section 175-5-12. i

12.3 No person may sell alcoholic liquor at any retail outlet {f the retail
1icense applicable to such outlet has besn suspended or revoked, or has expired.

12.4 A1 retail Tlicenses fssued or renewed under the provisions of West
Virginia Code article 60-3A and these regu1at1ons shall exp1re and be of no
further force or effect as of the July first, 1in the year 2000, prior to which
time new retail licenses_shall be issued. by following the b1dding and other
procedures set forth in West Virginiz Codg article 60~3A and_ these regulations
for the initial issuance of retail licenses.

§ 175-5-13. Commissioner's Reports to the Leg1s1ature -~ Reserved for Future
Use. ’
§ 175-5-14. Sale, Assignment or Transfer of Retail License.

14.1 No person may purchase or otherwise acquire a retail license unless
the Commissioner has first approved of such parson's qualifications to held a
retail license, which qualifications shall be the same as those reguired under
West Virginia Code § 60-3A-8 and Section 175-5-8 of these regulations.

14.1.1 In no case may the holder of a Class A license sell one (1)
or mere authorized lacations or in any way seek to divide a Class A Ticense.
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14.2 No persen may sell, assign or otherwise transfer a retail license
without the prior written approval of the Commissioner, which approval shall not
be unreasonably withheld. For purposes of West Virginia Code & 60-3A-14 and
this Section 175-5-14, the merger of a retail Ticensee or the sale of more than
fifty percent (50% of the outstanding stock of .or partnership interests in the
reta11 Ticensee sha]? be deemed to be 3 saTe asswgnmont or transfer of a retail

§ 175-5-15. Surrender of Retail License.

Any retail Ticensee may surrender a retail license to the Commissioner at
any time. The Commissicrner shall then proceed to reissue the retail license by
following the bidding and other procedures set forth in West Virginia Code
article 60-3A and these regulations for the initial issuance of a retail
Ticense. There will be no pro rata return of the initial bid or of any annual
Ticensa fee which has been paid the Commissioner.

§ 175-5-16. Restriction_on_Location of Retail Outlets.

No retail]l ocutlet may be located within the immediate vicinity cof a school
or church: Provided, That the provisions of West Virginia Code § 60-3A-16 and
this Section 175-5- 16_5ha1] not apply to the Tocation of a retail Ticensee whe,
cn the date of the passage of the State Retail Liguor License Act (West V1rg1n1a
Code article 60-2A), holds a license for the retail sale of wine, fertified wine

or nonintoxicating beer at such location.

§ 175-5-17. Wholesale Prices Set by Commissioner; Continuation of Price
Increases on L1quor Reta11 Licensees to Purchase Liquor from
State; Transportat1on and Storage Method of Payment.

17.1 The Commissioner shall fix wholesale prices. for the szle of alcohcliic
Tiquor toc retail licensees. The Commissioner shall sell alcoholic liguor to
retail licensees accerding to a uniform pricing schedule: Provided, That the
Commissioner may also establish discount prices for the sale to reta17 licensees
of alcoholic ligquor in inventory at State Tiquor stores and agency stores, but
such discount prices shall only be available to retail licensees who pick-up
such alccholic .liquer at such stores. _ The Commissioner shall obtain if
nossible, upon request, any alcoholic liguor requested by a retail Ticensee.

17.1.1 Any alcoholic Tiquor picked up by a retail licensee from a
State liguor store or agency prior to November 30, 13990 shall be discounted
twenty percent {20%) from iis wholesazle catalog price as that price is defined
in Administrative Rule 175-1-4.2.

17.2 On or before July 1, 1990, the Commissicner shall specify the maximum
wholesale markup percentage which may be applied to the prices paid by the
Commissicner for all alcohclic liguor in order to determine the prices at which
all alcoholic liquor will be sold to retail licensees during the succeeding
three (3) years. B " S )

17.2.1 Until July 1, 1993, the wholesale Tliguor mark-up used to

calcuiate the uniform cost for alcoholic Tigquor charged to every retafl licensee
by the Commissioner will be twenty-five percent (25%). During the three (3}
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year per1od ending July 1, 1993, price changes will only ctcur because of

changes in the distillers! de11vered _price to the ABCC and the Federal Excise -

Tax. The sum of these two variables times 1.25 shall be the wholesale cost
charged by the Commissioner. to every retail 1liquor Tlicensee. A shipping and
handling charge of one doI]ar and five cents (31. 05) per case delivered shall
also be charged. o - .

17.3 A retail 1icensee shall purchase 211 alcchelic Tiguor {other than
wine) for resale in this State only from the Commissioner, and the provisions of
West Virginia Code §§% 60~6~1Z and 60-6-13 shall not apply to the transportatioen
of such liguor: Provided, That a retail Tlicensee shall purchase wine from =a
distributor thereof who is duly licensed under West Virginia Code article 60-8.
A1l alecoholic Tiguor (other than wine) purchased by retail licensees “shall be
stored in the State at the retail outlet or outlets operated by the retail
licensee, Fertified wines and cordials must be purchased only from the
Commissioner.

§ 175-5-18. Days and Hours Retajl Licensees May Sell Liquor.

Retail Ticaensees may not sell Tiquor on Sundays, Christmas or any primary
or general statewide election day, or betweern the hours of 10:00 p.m. and 85:00
a.m. on weekdays and Saturdays, wine and fortified wines may not be sold batween
2:00 a.m. and 1:00 p.m. on Sundays or between 2:00 a.m. and 7:00 a.m. on
weekdays or Saturdays. - :

18.1 For purpose of this section, "election day" shall mean only statewide
primary election or general election days, and shall not mean any cther State or
+ Tocal election day.

§ 175-5-19. Limitation on Amount to be Sold.

Mot more than *en gallons of alcoholic liguor may he sold by a retail
licensee to a person at one time without the approval of the Commissioner, but a
sale in aexcess of ten gallions may be made to. a religious crganization purchasing
wine for sacramental purposes. ~ This section doss not apply to purchases by
private clubs as defined in West Virginia Code article 60-7.

§ 175-5-20. Nonapplication of Requlatigns to Retail Sales of Nonintoxicating
Beer.

These regulations do not apply to retail sales of nonintoxicating beer and
a retail licensee may sall nonintoxicating beer for consumpticn off the premises
of any retail outlet operated by such retail 1icenses if such retail Ticenses
has obtained the appropriate license to sell the same under West Virginia Code
article 11-16. Beer which has an alcoheolic content in excess of the Timits set
for nonintoxicating beer by West Virginiz Code § 11-16-3 may be sold by a retail
Tigueor licensee when such beer has been purchased from the ABCC.

§ 175-5-21. Tax on Purchases of Alcoholic Liguor.

21.1 For the purpose of providing financial assistance to and for the use
and benefit of the various counties and municipalities of this State, there is
levied by West Virginia Code § 60-3A-21 a tax upon all purchaszs of alcoholic
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Tiquor from retail licensees. The tax so levied is five percent (5%) of the
purchase price and must be added to_all purchases from retail Ticenses and the
tax must be collected with the purchase price by the retail licensee.

21.2 A1l such taxes shall be remitted to the Tax Commissioner who shall
then deposit such taxes with the State Treasurer. A1l such taxes shall be
distributed quarterly by the State Treasurer upon warrants of the Auditor
payable to the counties and municipalities.

21.2.1 A11 such tax collected outside of a municipaiity but within
one (1)_mile of the corporate limits of any municipality shall be remitted to
such municipaiity.

21.2.2 A1l other tax so collected shall be remitted to the county
wherein collected: . L N
21.2.2.1 Vhere the corporate Timits of more than one (1)
municipality are within one {1) mile of the place of collection of such tax, all
such tax coliescted shall be divided equally among each of such municipalities.

21.2.2.2 Such mile is measured by the most direct hard surface
read or access way usually and customarily used as ingress and egress to the
pilace of tax colleciion. ' .

§ 175-5-22. Requirement for Posting Informational Siqn.

22.1 Eich retail licensee shall post in an open and preminent place within
cach retail outlet operated by such person a blood-aicohol chart in the form
prescribed by West Virginia Code § €0-6=24.

§ 175-5-23. Records Required of Retail Licensees; Inspection of Records.

23.1 Every retail licensee must keep a recoerd in book form showing the date
that all distilled spirits, wine and beer were received on his premises, and
from whom received. '

23,2 Every vretail Tlicensee shall also  maintain records showing the
merchandise code and quantity for each sale to a religious organization or to a
private club as defined in West Virginia Code article 60-7.

23.2.1 In the case of sales to a private club, the cTub must be
identified by name, address and ABCC license number, and the full name of the
person receiving the order must be clearly Tisted.

23.3 Records required to be maintained by this Section 23 shall not be
desiroyed, erased or altered for at least four (4) complete calendar years or
until the year the retail Ticensee s audited and accepted by the Department of
Tax and Revenue.

§ 175-5-24. Unlawful Acts by Persans.

24.1 Any person under the age of twenty-one {21) years who, for the purpose
of pufchasing alcohelic liquor from a retail Ticensee, misrepresents his or her

18




State Tax Department
Title 175

Series § . . - -7,'777”

age, or who for such purpcse presents or offers any written evidence of age
which is false, fraudulent or not actually his or her own, or who illegally
attempts to purchase alecoholic Tliquor from a retail ?1censee, iz guilty of a
misdemeanor, and, upon conviction thereof, shall be fined in an amount net to
exceed fifty dollars_($50.00) or imprisoned in the county jail for a period not
to exceed seventy-two (72) hours, or both fined and impriscned, or, in lieu of
such fine and imprisonment, may, for the firsti offense, be placed on probation
for a period not exceeding one (1) year.

24.2 Any person who knowingly buys for, gives to or furnishes to anyone
undar the age of twenty-cne (21) to whom he or she is not related by blood or
marriage any alcoholic Tiguor from whatever source, is guilty cf & misdemeanor
and shall, upon conviction %hereof, be fined in an amount not to exceed one
hundred do?1ars (3100.00) or 1mpr1soned in the county Jjail for a period not to
excead ten (10) days, or both fined and imprisoned.

24.3 No person while on _the premises of a retail outlet may consume
alcoholic 1iquor or break the seal on any package or bottie of Tigquer. Any
person who viclates the provisions of West Virginia Code § 60-3A-24{c) and this
Section 175-5-24.3 s quilty of a misdemeanor and shall, upon conviction
therecf, be fined in an_amount not te exceed one hundred do11ars ($100.00) or
1mprwsoned in the county Jjail for a period not to exceed ten (10} days, or both
fined and imprisoned. — , _ '

§ 175-5-25. Certain Acts of Retail Licensees Prohibited; Criminal Penalties.

25.1 It is unlawful for any retail licensee, or agent or employee thereof,
on such retail Ticensee's premises to: )

25.1.1 . S&ll e¢r offer for sale any alcecholic Tiquor other than from
the orfginal package or container;

25.1.2 S211, give away, or permit the sale of, gift of, or the
procurement of, any aicoholic JTiquor, for or to any person under the age of
twenty-one (21); '

25.1.3 . 5el1, give away, or permit the sale of, gift of, or the
orocurement of, any alcoholic Tiguor, for or to any person visibly intoxicated;

25.1.4 Sell or offer Tor sale any alcoholic Tiquor on any Sunday ov
other than during the hours permitted for the szle of alcohclic liquor by retail
Ticensees as provided under West  Virginia Code article 60-3A and these
regulations;. T o

25.1.5 Permit <he consumption by any person of any alcoholic
Tiquer; - ‘ : '

25.1.86 With the Tntent to. defraud, alter, change or misrepresent
the quaiity, quantity or brand name of any alcgholic Tiquor;

25.1.7 ~Permit any person under eighteen (18) years of age to sell,
furnish or give alcoholic liquor to any other persom;
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25.1.8 Purchase or otherwise obtain alcoholic Tligquor in any manner
or from any source othar than that specifically authorized in West Virginia Code
article 60~3A and these regulations; or

25.1.9 Permit any person to break the seazl on any package or boitle
of alcoholic tiguor. ' )

25.2 Any parsen who violates any provision of West Virginia Code article
E0-3A and these regulations, except West Virginia Code § 60-3A-23 and Section
175-5-23 of these regulations, including, but not limited to, any provision of
West Virginia Code § 60~3A-25 and this Sactien 175-5-25, or any other rule
promulgated by the Board cr the Commissioner, or who makes any faise statement
congerning any material fact, or who omits any material fact with intent to
deceive, in submitting an application for a retail license or for & renswal of a
retajl license or in any hearing concerning the suspension or revecatien
thereof, cor who commits any of the acts declared in West Virginia Code articie
60-3A and these regulations to .be unlawful, s quilty of a misdemeanor, and
shall, uPpon conviction therecef, for each offense be fined not less than one
hundred dollars ($100.00)_or more than five thousand dollars ($5,000.00), or
imprisonad in the county Jjail for not Tess than thirty (30) days nor more than
one (1) year, or both fined and Jmprisonead. Magistrates have concurrent
Jurisdiction with the circuit courts for offenses under West Virginia Code
article 60-3A and thess regulatians.

25,3 Nothing in West Virginia Code article 60-3A or these regulations, or
any other rule of the Board or Cemmissioner, prevents or prohibits any retail
licensese from employing any person whe is at least eighteen (18) years of age to
serve in any retail licensee's lawful employment at apy retall outlet operated
by such retail Tlicensee, or from having such person seil Tliguor under the
provisions of West Virginia Code article § 60-3A and these regulations. With
the prior approval of the Commissioner, a retail Ticensse may employ persons at
any retzil outlet operated by such retail Ticensee who are Tess than eighteen
(18) years of age but at least sixteen (16) years of age, but such persons'
duties shall not include the sale of Tiquor: Provided, That the authorization to
employ such persons under the age of eighteen (18) wyears shall be clearly
indicated on the retail Ticense issued to any such retail licensee. Permission
to employ persons who are sixteen (18) or seventeen (17) years of age must be
sought on the application for license or on any annuzl license renewal form only
and such approval will not be unreasonably withheld.

25.3.1 The age restrictions in Section 175~5-25.3 applies to minor
childran of the Ticensee.

§ 175-5-26. Civil Pepalties.

26.1 Any retail licensee who violates any provision of YWest Virginia Code
article 60-3A or these ragulations or any other ruie promulgated by the Board or
Commissioner, may be assessed a civil penalty by the Commissioner, which penalty
shall net be more than cne thousand dollars (3$1,000.00) for each such violation.
Each violation shall constitute.a separate offense. In determining the amount
of the penalty, the Commissioner shall consider the retajl Ticensee's history of
previous violations, the appropriateriess of such penalty to the size of the
business of the retail Tlicensee charged, the gravity of the viclation and the
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demonstrated good faith of the retail licensee charged in attempting to.achieve.
rapid compliance after notification of a violation.

26.2 A civil penalty shall be azssessed by the Commissicner only after the
Commissioner shall have given at least ten (10) days' notice to the retail
licensee. Notice shall be in writing, shall state the reason for the proposed
civil penaity and the amount thereof, and shall designate a time and place for a
hearing where the retail Ticensee may show cause why the c¢ivil penalty should
not be imposed. HNotice shall be sent by certified mail teo the address for which
the retail license was issued. _The retail_ licensee may, at the time designated
for the hearing, produce evidence in his or her behalf and be represented by
counsel. T oo o T : '

26.3 The provisions West Virginia Code § 60-3A-238(b), {c), {d) and (e) and
Section 175-5-28.2, 28.3, 28.4 and 28.5 of these regulations are applicable to
any such hearing and with respect to judicial review theresafter.

§ 175-5-27. '~ Suspension or Revocation of Retail license.

27.1 The Commissioner may, upen his or her own motion, or upon the sworn
complaint of any person, conduct an finvestigation to determine if any provision
of West Virginia Code article 60-3A, these regulations or of any other rule
promulgated by the Board or Commissioner_under authority of West Virginia Code
articie 60-3A has been violated by any retail Ticensee. The Commissioner may
suspend or revoke a retail Tlicense if the retail licensee, or any employee
thereof acting in the scope of his or her employment, has violated any such
provision, and may suspend a retail Ticense without hearing for a period not to
exceed twenty (20) days if he or she finds_probable cause to believe that the
retail licensee, or any employee thereof acting in the scope of his or her
employment, has willfully viclated any such provision.

27.2 The Commissioner may revoke a retail license for any reason which
would constitute grounds for the denial of an applicaticn filed pursuant to West
Virginia Code & 80-3A-8.

§ 175-5-28. Notice of and Hearing on Revocation. _

28.1 Before a retail license issued under the authority of West Virginia
Code article 60-~3A may be suspended for a period of more than twenty (Z20) days,
or revoked, the Commissioner shall give at least ten (10) days notice to the
retail ticensee. = T e : : ) -

28.1.1 Notice shall be in writing, shall state the reason for
suspension or revocation, and shall designate a time and place for a hearing
where the retail licensee may show cause why the retail Ticense should not be
suspended or revoked. . . o o o

28.1.2 Netice shall be sent by certified mail to the address for
which the retail license was .issued. i

28.1.3 . The retail lfcensee may, at the time designated for the
hearing, produce evidence in his or her behalf and be represented by counsel.
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28.2 Such hearing and the administrative procedures pricr to, during and
following the same, shall be governed by and in accordance with the provisions
of West Virginia Code article 29A~5 in 1ike manner as if the provisions of said
Article 29A-5 were fully set forth in this section. )

28.3 Any person advarsely affected by an order entered following such
hearing shall have the right of judicial review thereof in accordance with the
provisions of West Virginia Code § 29A-5-4 with 1ike effect as 1f the provisions
of said Section 29A-5-4 were fully set forth in this section.

28.4 The Jjudgment of a circuit court reviewing such order of the
Commissioner shall be final unrless reversed, vacated or modified on appeal to
the Supreme Court of Appeals in accordance with the provisions of West Virginia
Code & Z29A-6-T1. _ L. . ] )

28.5 Legal «counsel and services for the Commissioner in a1l such
proceedings in any circuit court and the Supreme Court of Appeals shall be
provided by the Attorney General or his or her assistants and in any proceedings
in any circuit court by the prosecuting attorney of that county as well, all
without additional compensation.

28.6 Upon final revocation, the Commissioner shall_proceed to reissue the
retail license by following the procedures set forth in West Virginia Code
article 60-3A and these regulations for _the initial issuance of 'a retail
Ticanse. : : SR SR :

§ 175-5-28a. Notice_of and Hearing on Boundary Disputes. .

28a.1 Any retail licensee who disputes the placement of any part of the
boundary which forms a part of the boundary of the market zone, or designated
area within the market zone, within which the retail licensee's retail outlet is
located may petition the Commissioner for a. resclution of the dispute.

28a.1.1 The petition shall be in writing, and shall state the
boundary in dispute, the grounds of the petition and all persons who may he
affected by the Commissioner's decision.

28a.1.2 A copy of ithe petition shall be concurrently served upon all
persons who may be affected by the Commissioner's decision and the petitioner
shall verify under cath that such service has occurred.

282.1.3 Within ten (10) days after receipt of the petition, the
Commissioner shall schedule a hearing on the matter. At least twenty (20) days'
notice of the hearing shall be provided to affected persons, such notice to be
sent by Certified Mail, Return Receipt Requested to the addresses provided by
the petitioner. ' : ,

28a.27 Such hearing and the administrative procedures prior to, during
and following the same, shall be governed by and 1in accordance with ths
provisions of West Virginia Code articie 2%A-5 in 1ike manner as 1if the
provisions of said Article 29A-5 were fully set forth in this secticn.
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28a.3 - Any person adversely affected by an order entered following such

hear1ng shall have the right of judicial review thereof in accordance with the
provisions of West V1rg1nwa Code §_28A-5-4 with Tike effect 2s if the provisions
of said Section 29A-5-4 were fuilly set forth In,chxs section.

28a.4 The Jjudgment of a circuit court reviewing such order of the
Commissicher shall be final unless reversed, vacated or mcdified cn appeal to
the Supreme Court of Appeals in accordance w1ch the provisions of West Virginia
Code & 29A-6-1. ’ o T A

28a.5 Legal counsel and services for the Commissicner in all such
proceedings in any c¢ircuit court and the Supreme Court of Appeals shall be
prov1ded by the Attornsy General or his or her assistants and in any proceedings
in any circuit court by the prosecuting attorney of that county as well, ali
without additional compensation.

28a.5.1 Each party shall be _responsible for his own legal
rapresentation.

§ 175-5-29. Dispesition of Inaventory upon Revocation or Surrender of Retail
License. - - o

In the event of the revocation or surrender of any retail Ticense in
accordance with the provisions of West Virginia Code article 60-3A and these
reguiations, the Commissioner shall purchase, and the retajl Ticensee holding
such retail license shall séll to the Commissioner, all of the alcoholic liquor
inventory of such retail Ticensee based on the then current delivered cost fo.
the retailer of such inventory Jess any expenses incurred by the Commissioner in
connection with the repossession thereof. The Commissicner, before paying such
net amount to such retail Ticensee, shall honor all liens and warrants issued by
the Tax Commissioner pursuant to West Virginia Code article & 11 10 and shall
then pay any vemaining proceeds to. the 1icensee.

§ 175-5-30. Employees of ABCC - Reserved for Future Use.

§ 175-5-31. ° Rules of Construction; Severability.

31.1 Nothing contained in West Virginia Code articie 60-3A and these
regulations shall be construed to modify the provisions of West Virginia Code
article 60-5 veTating to local option elections, except that the references to
sales of alcoholic Tiquoer by the Commissioner shall be deemed to refer to sales
of alesholic Jigquor by ratail licensees.

31.2 If any secticn, subsecticn, subdivision, provision, clause or phrase
of West Virginia Code article. 60-3A_ and_ these regulations, or the applicatien
thereof, to any person or circumstance is held unconsiitutional or invalid, such
unconstitutionality. or invalidity shall not affect other sections, subsections,
subdivisions, provisions, clauses or phrases or applications of these
regu]at1ons and to this end each and every section, subsection, subdivision,
nrovision, clause and phrase of Article 60-3A and these requ?at1ons is dec?ared
tc be severable.
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31.3 The provisions of West Virginia Code § 60-3A-31(b) and Section
175-5-31.2 of these regulations shall be fully applicable to all future

amendments or additions_to_this_West Virginiz Code article 60-3A and these

regulations, with 1ike effect as if the provisions of said sections were set
forth in extensc in every such amendment or addition and were reenacted as a
part thereof. ' '

31.4 In the event of any conflici between any provision of West Virginia
Code article 60-3A and any other provision of the Code, any such other provision
shall be construed and applied soc as %o enable the Board and Commissioner t¢
implement and make effective the provisicns of said Article 60-3A.
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