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TC: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM: HARRY G. CAMPER, JR., ALCCHCL BEVERAGE CCONTROL COMMISSIONER
EMERGENCY RULE TITLE: o B
/
1. Date of filing: Juatvy— 313 1990 . . _
2. Statutory authority for promulgating the emergency rule: W, Va. Code
§§ 60-2-16 and 60-3A-6 o . . 7 . -
3. Date ¢f filing of proposed legislative rule: June 25, 13350
4. Does the emergency rule adopt new language cr does 1t zmend or repeal
current legislative rule?  _ o _
No = = Rl —— = e
5. Has the same or similar emergency rule previcusly been filed . and .
expired? No —— _ _

State, with particularity, those facts and circumstances which mzke the
emergency rule necessary for the immediate preservation of publlc peace,
health, safety or welfare.
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MN/A




If the emergency rile was promulgated in corder to comply with = time
limit established by the Code or federal statute or regulation, cite the
Code provision, federal statute or regulation and time limit established

therein.

S.B. 337 reqguired the Alcohol Beverage Control Commissioner to establish

by July 1, 1990, the magimum wholesale mark-up percentage to be applied

to prices paid by the ABCC and which will determine the prices of liquor

s0ld to retail liguor stores.

State, with particularity, those facts and circumstances which make the -
emergency rule necessary to prevent substantial harm te the puklic

interest. L

S.B. 337 authorized the Driyati%ggﬁqproﬁ ABCC stores, stich aﬁtion Lo

ogcur within a given time-frame. The rule provides appyropriate

procedures and guidance for the activity which will be completed before

December 31, 1880.  °
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LLICENSING OF RETAIL LIQUOR STORES
Filed: August 1, 19%0

§ 175-5-1. General.

1.1 Type of Reguiation. = These regulatiions are emergency legislative
regulaticns as defined in W. va. Code §§ 29A-1- Z(d) and 29A~3-15.

1.2 Scaope. - These emergency legislative regulations explain and clarify
the 3taie Retail Liguor License Act, as stated in W. Va. Code § 60-3A-1 et seq.

1.3 " Authority. - These emergency jegislative regulations are issued under
the authority of W. Va. Code § 29A-3-15 and W. Va. Code § 60-2-16.

1.4 Filing Date. - Auqust 1, 1390.

1.5 Effective Date. - These amended emergency Jegislative regulations
become effective immediately upon filing.

1.6 Citation. - These amended emergency legislative regulations may be
cited as 175 C.S.R. 5, § ___ '(1890).

§ 175-5-2. -.Legislative Findings and Declarations; legislative Purpose.

2.1. It is the intent of the Legislature that the sale of liguor at retail
should no Teonger be by the State, but rather by retail licensees; that there is
a need for the State to control the wholesale sales of Tigueor; that the heaith
and welfare of the citizens of this State will be adequately protected by the
licensing and control of such retail jicensees; that the sale of liquor through
retail Ticensees will satisfy reascnable consumer concerns of availability and
price; and that the operation and efficiency of State government will be .
improved by removing the State from the retail sale of Tiguor and permitting
sales of Tigquor by retail Ticensees under Tlicenses jssued by ths Stats together
with strict enforcement of Taws and rules relating te the sale of liguer.

2.2 It is the purpose of the Legislature in prov1d1ng for the retail sale
of Tiquor to:

z.2.1 Continue revenue to the State from tha wholasale sale of
Tiquor, by requiring all retail licensess to purchase all Tiguer (other than
wine with an alcohol content of fourteen percent (14%) or less by volume) from
the Commissioner and by further requiring all private clubs Ticensed under the
provisions of West Virginia Code article 80~7 to purchase ali liquor (other than
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wine with an alcohel content of fourteen nercent (14%) or less by vo]ume} from
retail licensees;

2.2.2 Provide a system of_ controls, through limitations on the
numbers of retail outleis and application of the police power of the State, to
discourage the intemperate use of _Tiquor;

2.2.3. -Preserve. and continue the tax _base of counties _and
municipalities derived from the retail sale of liquor: and

2.2.4. Obtain for the State financial gain from the issuance of
retail Ticenses. ; B B S :

§ 175-5-3. Sale of Liquor by Retaijl L];ensees Permitied; Cessation of Retail
Sale of Liquor by State

3.1 Notwithstanding any provision of the Code of West Virginia of 1931, a3
amended to the contrary, the sale of liguor by retail licensees in accordance

with the provisions of West Virginia Code article 60-3A shall be Tawful.

3.2 Upon the opening of a retail outlet in any market zone, the State
shall, as socon as practicable, discontinue operating any and all State Tiquor
stores and agency stores within such market zone s¢ Tong as a retail outlet is
in operation in such market zone.

§ 175-5-4. Def1n1t1ons. As used in these emergency regu]ations apd unless

the meaning ascribed herein, and shall apply in the singular and the piural.

4.1 "Alcohol" means ethyl alcohol, whatever its origin, and shall include
synthetic ethyl alcohol but not denatured alcohal.

4.2 '"Alcohol Beverage Control Commissioner," "Commissioner," or ‘ABCC"

means the West Virginia Alcoho? Beverage Contro] Commissicner. (Adm1n1strator) or
his delegate. o . } -

4.3 M"Alccholic Tigquor" or "liquor" means alcohol, beer, fortified wine and
distitled spirits, and any liquid or solid capable of being used as a beverage,
but shall not include wine with an alcohel content of fourteen percent (14%) or
Tess by volume, nonintoxicating beer or nonintoxicating beverages.

4.4 "Applicant" means any person who bids for a retail license, or who
seeks the Commissioner's approval _to purchases or otherwise acquire a retail
Ticense from a retail 1icensee, 1in accordance with the provisions of West
Virginia Code article 60-3A.

4.5 "Application' means the form prescribed by the Commissioner which must
be filed with the Commissioner by any. person bidding for a retajl Ticense.

4.6 "Board" means the Retail Ligquor Licensing Board created by West
Virginia Code article 60-3A,
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4.7 "Class A retail Ticense™ means a retail license permitting the retail
sale of Tiquer at more than one retail ocutlet within a specifiad market zone.

4.8 "Class B retail license" means a retail license permitting the sale of
Tiquor at only one retail outlet within a specified market zone.

4.9 "Code" means the Code of West Virginia of 1931, as amended.

4.10 "Designated areas' means one or more geographic areas within a market
zone designated as such by the Board.

4.11 "Distilled spirits" means ethyl alcohol, ethanol or spirits, or wine,
including ali dilutions and mixtures thereof, from whatever source or by
whatever process produced, for beverage use, and shall dnclude, but nect be
Timited to, natural spirits, whiskey, brandy, rum, gin, vodka, cordials and
Tiqueurs. Any alcoholic beverage containing more than twenty-four percent (24%)
of alcohol By volume shall be deemed to be distilied spirits. i

4,12 "Executive officer" means the president of an applicant or retail
licensee, any vice president of an applicani or retail licenses in charge of a
principal business unit or division, or any other officer of an applicant or
retail Ticensee who performs a poiicy making function.

4.13 "Fortified wine" means any wine to which brandy or other alcohol has
been added and includes dessert wines which are not fortified and any wine
containing greater than fourteen percent {14%) by volume,

4.14 "Intoxicated" means having one's faculties impaired by aicohol or
other drugs to the point where physical or mental control or both are markedly
diminished.

4.15 "Market zone" means a geographic area des1gnated as such by the Beard
for the purpose of issuing retail 1icenses.

4.16 "Nonintoxicating beer"™ means any beverage, obtained by the
fermentation of barley, malt, hops, or similar products or substitute and
containing at least one half of one percent (.5%) alcohol by velume, but not
more than four and two-tenths percent (4.2%) of alcohel by weight, or six
percent (6%) by volume, whichever is greater.

4.17 "Original package" means any closed or sealed container or receptacle
used for holding alcoholic Tiguor.

4.18 "Person” means any_ individual, partnership, Joint stock company,
business trust, asscciation, corporation or other form of business enterprise,
including a receiver, trustee or Jiquidating agsnt.

13 "Public place” means any place, building or conveyance to which the
public has, or 1s permitted to have access, including rastaurants, soda
fountains, hotal dining rooms, lobbies, and corridors of hotals and any highway,
street, lane, park or piace of public resort or amusement: Proyvided, That the
term "pubTic place” shall not mean or include any of the above-named places or
any portion or_ portions thereof which quaiify and are Tlicensed under the
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provisions of West Virginia Code Chapter 60 to sell alcoholic Tquors for
consumption on the premises. .

4.20 "Retail license” means a license fssued under the provisieons of West
Virginia Code article 60-3A permitting the sale of alcoholic Tiquor at retail.

4.21 “Retail licensee" means the holder of a retail license.

4.22 "Retail outlet" means a specific location where alccholic liquor may
be lawfully sold by a retail Tlicensee under the provisions of West Virginia Code
article 60~3A. . _ o .

4.23 "Secretary' means the Secretary of the West Virginia Department of Tax
and Revenue. _

4.24 "State" means the State of West Virginia.

4.25 "Wine" means any beverage obtained by the fermentation of the natural
content of fruits, or other agricultural products, containing sugar, and
includes, but is not limited to, stiil wines, champagne and other sparkling
wines, carbonated wines, imitation wines, vermouth, cider, perry, sake or other
product offered for sale or’stld as wine containing not Tess than seven percent
(7%) nor more than twenty-four percent (24%) alcohol by volume.

§ 175-5-5. Creation of Retail Liguor Licensing Board; Members, Terms,

Meetings and Officers; General Provisions.

5.1 West Virginia Code § £0-3A-5 created the State Retail Liguor Licensing
Board, such Board being composed of five (B) members, three {3) of whom are
appointed by the Governor by and with the advice and consent of the Senate, one
(1) of whom being be the Secretary of Tax and Revenue, and one (1} of whom being
the Commissioner. The Secretary of Tax and Revenue and the Commissioner serve
as the chairman and secretary, respectively, of the Board. No more than two (2)
of the three (3) members appointed by the Governor may be of the same political
party. No member of the Board may hold a retail Ticense or have any financial

interest, directly or indirectly, in any retail Ticensee.

5,2 The provisions of West Virginia Code § 60-3A-5(b) and this Section
175-5-5.2 apply to the three (3) members appointed by the Governor. They shall
be appointed for overlapping terms.of three (3) years each and until their
respective successors have been appointed and have gualified, except for the
orfginal appointments.

5.2.1 . For the purpocse of original appointments, one (1) member
shall be appointed for a term of three (3) years and until his or her successor
has been appointed and has qualified, one (1) member shall be appointed for a
term of two (2) years and until his or her successor has besen appointed and has
qualified, and one (1) member shall be appointed for a term of one (1) year and
until his or her successor has been appointed and has qualified.

5.2.2 Members may be reappointed for any number of terms.




State Tax Departiment . _ . .
Title 175 ] . L

Series 5 .

5.2.3 Bafore entering upon the performance of his or her duties,
each member shail take and subscribe to the oath reguired by West Virginia
Constitution article IV, 8§ 5. Vacancies shall be filled by appointment by the

Governor in the case of death, resignation, incompetency, neglect of duty, gross

immorality or malfeasance in office,

5.2.4 . Members shall receive compensation of one hundred doliars
{3100.00) per day for each day aciually engaged in the performance of their
duties as board members, and in addition shall be reimbursed for all reasonable
and necessary expenses actually incurred in the performance of their duties.

5.3 A majority of the members of the Board éonstitutes a quorum and
meetings shall be held at the call of the Chairman. '

5.4 Staff, office Tacilities and costs of gperation of the Board shzall be
proyided by the Commissioner.

§ 175-5-6. General Powers and Duties of Board and Commissioner.

6.1 _The Board shall create, based on economic and demographic factors,
market zones within the State for ihe _issuance of Ciass A and Class B retafl

licenses, and, if deemed necessary or desirable by the Board, Zo create one or

more designated areas within such market zones for the issuance of Class B
retail licenses. = o S :

6.2 The Commissioner shall:

6.2.1 Prescribe application forms for pevsons desiring to acquire
retafl licenses and adopt an orderly procedure and timetazble for investigating,
processing and approving applications;

6.2.2 Develop & form of retail license to be issued to each retail
Ticensee under the provisions of West Virginia Code article 60-3A and these
regulations;

6.2.3 Disseminate to .the public finformation relating to the
issuance of retail Ticenses; B

6.2.4 Promulgate standards for advertising the sale, availability,
price and selection of Tiguor;

6.2.5 Enforce the provisions of West Virginia Code article 60-3A
and thesa regulations; :

6.2.6 Impose civil penalties upon retail licensees;

6.2.7 . Enter the retail outlet of any retai]l licensee at reasonable

times for the purpose of inspecting the same, and determining the compliance of
such retail licensee with the provisions of West Virginia Code article 60-3A and
any rules promulgated in accerdance with West Virginia Code article 29A-3 by the
Board or the Commissioner pursuant to the provisions of West Virginia Code

article 60-3A; and )
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§.2.8 " Issue subpoenas and subpoenas duces tecum for the purpose of
conducting hearings under the provisions of West Virginia Code 8§ 60-3A-25 or
60-3A-27 and Sections 175-5-25 or 175-5-27 of these reguiations, which subpoenas
and subpoenas duces tecum shall be issued in the time, for the fees, and shali
be enforced in the manner specified in West Virginia Code § 29A-5-1 with Iike
effect as if such Section 29A-5-1 was set forth in extenso in West Virginia Code
article 60-3A and thesz regulaiions.

6.2.9 Settle, through the hearing procedure provided in Section
175-5-28a disputes ralative to the boundaries of market zones and designated
areas within market zones. : o -

6.3 The Board and the Commissicner shall each:

6.3.1 Engage accounting, legal and othar necessary professional
consultants %o assist them in carrying out their respective duties under West
Virginia Code article 60-3A and these regulations; and

6.3.2 Adopt, amend, or repeal such procedural, finterpretive and
legislative rules, consistent with the policy and objectives of West Virginia
Code article 60-3A and these regulations, as they may deem necessary or
desirable for the public interest in carrying ocut the provisions of safd article
and these regulations. Such ruies shall be adopted, amended and repealed 1in
accordance with the provisions of West Virginia Code, chapter 29A.

§ 175-5-7. Market Zones; Class A and Class B Retail Licenses.

7.1 The Board thall determine the number of and establish market zones for
the retail sale of Tiguor within this State. For each market =zone so
established, the Board shall designate whether one (1) Class A retail license or
one {1) or more Class B retail licenses, or both, shall be issued for the zone.

7.1.1 Fach Class A retail license shall permit the holder therscf
to operate such number of CTass A retail outlets as the Board shall have
authorized for that market zone. o

7.1.2 If the Board determines to issue one (1) or more Class B
licenses, the number of Class B retail licenses to be issued by the Commissioner
within the market zone shall not exceed fifty percent (50%) of the number of
retail outlets authorized fer the Class A retail license for such market zone:
Provided, That in a market zone where the number of retail ocutlets authorized
under the Class A retail Ticense is an odd numbar, the number of Class B retail
Ticenses which may be issued in such market zone shall be rounded up to the next
highest whole number following that number which is equal to fifty percent (50%)
of the number of retafl outlets authorized under such Class A retail Ticense.

7.1.3 Market zone boundaries established by the Board on June 1,
1930 will not be affected by any changes in municipal boundaries, tax district
boundaries or any other boundaries utilized in establishing such market Zones.

7.2 If the Board determines that a market zone {s not suited for the
jssuance of a Class A retail license, then only Class B retail licenses may be
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authorized for such market zone and the Board shalil determine the maximum number
of Class B retail licenses which may be {ssued for such market zone.

7.3 When autheorizing Class B retail licenses for a market zone, the Beard
may create one or more designated areas within such market zone and authorize
one Class B retail license for each such designated area. For each such market
zone, the Commissioner may fssue additional Class B retail Ticenses for retafl
outTets to be located outside any such designated area, but ths number of such
additional Class B retail licenses, when added to the total number of Cliass B
retail licenses issued for all designated areas within the market zone, shall
not excead the maximum number of Class B retail Ticenses permitted under West
Virginia Code § 60-3A-7{a) and Section 175-5-7.1.2 ¢f these regulations for that
market zone. . -

7.4 A person may hold one (1) or more Class A retail licenses and one (1)
or more Class B retail Ticenses, but for the same market zone no person shall
hold a Class A retail license and a Class B retail license or more than one {1)
Class B retail Ticense. Additionally, a person who holds a Class A Ticense may
not establish a retail outlet in another retail licensee's Class B designated
area. S : :

§ 175-5-8. Retail License Application Reguirements; Retail Licensee
Qualifications.

8.1 Prior to or simultaneously with the submission of a2 bid for a retail
Ticense, each applicant shall file an application with the Commissioner, stating
under oath the following: C T

g.1.1 1f the applicant is an individual, his or her name and
residence address; -

8.1.2 If the applicant is a corporation, Tlimited partnership,
partnership or assocfation:

8.1.2.1 the name and business address of such applicant;
g.1.2.2 the state of its ineorporation or organization;

8.1.2.3 the number, either federal employer number or social
security account number, it uses for tax identification;

8.1.2.4 the names and residence addresses of each executive
officer and director or general pariner of such entity;

8.1.2.5 the names and resfdence addresses of any person owning,
directly or indirectly, at least twenty percent (20%) of the cutstanding stock
of or partnership interest in such applicant; and

8.1.2.%6 and the county 6r couniies where the applicant is
considering the conduct of liquor sales, if successfully licensed; and

8.1.3 That the applicant has never been convicted in this State of
any felony or other crime invoiving moral turpitude or convicted of any felony
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in this or any other state court or any federai court for a violation of any
state or federal Tiquor law, and if the appiicant is a corporation, limited
partnership, partnership or association, that none of its executive officers,
directors or general partners, or any persen owning, directiy or indirectly, at
least twenty percent (20%) of the cutstanding stock of or partnership interests
in such applicant, has been so convicted.

8.1.4 The application shall include a statement by the applicant
consenting to the conduct of a background investigation by the Commissioner.

8.2 An applicant shall provide to the Commissipner any such additional
information as the Commissioner may request.

8.2.1 A certified copy of the zapplicant’s application for the
Federal Basic Permii must be Tiled. with the apnlication for a retail Tliguor
Ticense. T : - S -

8.2.2 If the applicant for a retail license holds a Federal Basic
Permit, the wholesale dealers in Tiquor tax stamp and/or the retail dealers in
liquor tax stamp, only the applications upon which such permit and tax stamps
were issusd must be submitted with the application for the retail Ticense.

8.3 Whenever & <change occurs in any information provided +to the
Commissiorner, such change shall immediately be reported to the Commissioner in
the same manner as originally provided.

8.4 The Commissioner shall disqualify each bid submitied by an applicant
under West Vivrginiaz Code 8§ _60-23A-10 and Secticn 175-5-10 of these regulations,
and no applicant shall be _issued or be eligible to hold a retail license under
this articte, if:

8.4.1 The applicant has been convicted in this State of any felony
or other crime involving moral turpitude or convicted of any felony in this or
any other state court or any federal court for a violation of any state or
federal Tiguor law; or '

8.4.2 Any executive officer, director or generzl partner of the
applicant, or any person owning, directly or indirectly, at least twenty percent
(20%) of the outstanding stock of or partnership interests in the applicant, has
been convicted in this State of any felony or other crime involving moral

turpitude or convicted of any felany in this or any other state court or any
federal court for a violation of any state or federal Tiquor Taw.

8.5 Federal regulations requ{re a person who purchases alcoholic liguors
for resale to obtain a Basic Permit _and certain tax stamps.

8.5.1 A Basic Permit will be fssued if:

8.5.1.1 Such person (or in the case of a corporation, any of
its officers, directors or principal stockhoiders) has not, within five (5)
years prior to the daite of application been convicted of a felony under Federal
or State Taw, and has not, within three (3) years prior to the date of
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application, been convicted of a misdemeanor or under any Federa] Taw reiating
to Tiquor, 1nc1ud1ng the taxation thereof; and ’

8.5.1.2  Such person, by reason of his business experience, fis
TikeTy to.commence business as a retail licensee wwth1n a. reasonable pericd and
to maintain such business activities in conform1ty with federa] Taw; and

8.5.1.3 The business activities proposed are not in viclation
of the Taws of West Virginia.

2.5.1.4 Inorder to obtain the Basic Permit for wholesalers and
retailers of alcoholic liquers, an applicant must provide the Bureau of Alcohel,
Tobacco and Firearms with the name, including trade name or names, if any, and
the address of the applicant, the kind of permit applied for and the location of
the business; whether the applicant is an individual, a partnership or a
corporation; if a partnership, the name and address of each  partner; if a
corporation, the name and address of each of the principal officers and of each

shareholder owning ten percent (10%) or more of the corporate stock.

8.5.2 The vretati]l Ticensee will be vrequived to purchase the
Toilowing federal tax stamps.

8.5.2.1 A person who purchases alcohalic liquors for resale and
such resales will be wholesale sales, such as to private clubs, is required to
register for and obtain a Wholesale Dealer In Liquors tax stamp. The tax stamp
must be obtained before engaging in any business which will involve the
wholesale sale of alcoholic liquers. The cost of this tax stamp s $500 per
year.

8.5.2.2 A person who purchases alcoholic Tiquors for resale and
such resales will be retail sales, such as sales to_ consumers, is reguired to
register for and obtain a Retail Dealer In Liquors tax stamp. This stamp must
be cobtained before engaging in any business which will involve the retail sales
of alfcohoiic Tigquors. The cost of this tax stamp is two hundred and fifty
doTlars ($250Q0) per year. - : .

8.5.3 . An appiicant must apply for the Basic Permit and register
for the foregoing dealer classifications and federal. tax stamps in a manner
sufficiently timely so_that such documents will be provided within twenty (20)
days after the applicant is notified of being the successful bidder.

§ 175-5-9. Invest1gat1on of App11cants for Reta11 L1cense' Not1f1cat1on to

Reiating_to L1cens1nq

9.1 Upan receipt of an applicaticen for a retail license and such
supplemental information as the Commissionar may reguira, the Commissioner may
conduct such investigation of an appiication as deemed necessary or desirable.

9.1.1 . The applicant, upon submitting an application, is deemed %o
consent to the ABCC conducting a compiete investigation of the applicant.
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9.2 Upon the completion of any investigation of an applicant, the
Commissioner shall inform such applicant in writing whether the application has
been approved or denied, and shall post a copy of the decision in the
Commissioner's office. . ' .

9.3 When an application is denied,. the Commissioner shall provide the
applicant the vreascons for the denial, including specific findings of fact, and
the applicant shall be entitied to a hearing before the Commissioner if the
hearing is requested within five (5) days after the decision is fissuad. Any
such hearing shall be held as_specified in West Virginia Code § 60-3A-27 and
Section 175-5-27 of these regquiations, but the decision after hearing shall,
notwithstanding the provisions of West Virginia Code § 60-3A-27 and Section
175-5-27 of these regulations, be final and binding and not subject to judicial

review,

9.3.1 The hearing regquest must be in writing and must provide
grounds for the hearing.

§5.3.2 Within ten (10) days after receipt of the hearing request,
the Commissioner shall schedule a hearing and at Teast twenty (20) days notice
of the hearing shall be provided.

9.3.3 The Commissioner must render his decision within twenty (20)
days after completion of the hearing.

9.4 An applicant shall provide all information required by West Virginia
Code article 60-3A and _these regulations, and shall satisfy all requests for
infarmation pertaining to qualificatjon and 1in the form specified by the
Commissioner. By filing an application, an applicant shall waive liability for
any damages resulting from any disclesure or publication in any manner of any
material or information acquired during inquivies, investigations or hearings.

§ 175-5-10. Bidding Procedure.

16.1 The issuance of_retail licenses shall be based on sealed competitive
bids in accordance with the provisions of West Virginia Code § 60-3A-10 and
Section 175~5~10 of these regulations., The bidding procedure and timetable for
the issuance of retail Ticenses shall be announced by public notice published as
a Class II-0 Tegal advertisement 1in compiiance with the provisions of West
Virginia Code article 59-3, and the publication area for such publication shall
be each market zone within which a retail_ocutlet shall be Jlocated. The second
pubiicaticn of such notice must anpear on or before May 29, 1%90.

iD.2 Prior to the advertisement for bids for a retajil Jicense, the
Commissioner shall determine whether the current lessor for any existing State
Tiquor store aor stores within the applicabie market zone or designated area will
agree to accept the eventual Class B retzil Ticensee as lesses for the remaining

term of the lease. Should such Tlessor agree to accept the esventual Class B
retail Ticensee, such retail licenses . shall have the opiien to assume such
Tease. In market zones where there are two (2) or more Class B retail

Ticensees, the retail Ticensee who or which submitted the highest responsible
bid shall have the option to assume such Tease and, if such retail licensee does
not assume such lease, then the retail licensee who or which submitted the next
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highest responsible bid for & retail license in such market zone shall have the
option to assume such lezase.

10.3 Each bid shall indicate the market zone for which the retail license
is socught, whether the bid is for a Class A retail Ticense or {lass B retail
license, and, if the Board has created one (1) or more designated areas for such
market zone, whether the bid s for the Class B retail license to be issued for
any such designated area. No bid shall be altered or withdrawn after the
appointed_hour for the cpening of bids. Each retail Ticense shall be awarded tc
the highest respeonsible bidder._ In market zones where two (2) or more Class B
retail licenses are authorized (other than for a designated area or areas), such
licenses shall be awarded to those persons submwtt1ng the highest responsibie
bids. : a S

10.3.1 Lump sum bids for all Class A retail licenses in the State
will be permitted. - .

10.3.2 Lump sum bids for more than one (1) but less than ail Class
A retail Ticenses in tha State will not be permitted. . _.

10.3.3 A bid submitted for all Class A licenses will he evaluated
by the State Retail Ligquor Licensing Board by comparing this bid to the sum of
each of the highest cuaiified Class A license bids received for each of the
individual market zones. If the Tump sum bid is higher than the total of such
individual highest bids, the Board will award all Class A licenses in the State
to "the highest QU811erd Tump  sum bidder. ConverseTy, if the sum of such
individual .bids is egual to cor greater than a1l Tump sum bids, then the Class A
Ticenses will ha awarded to the persens submitting the hwghest gualified bid in
each of the market zones. : o

10.3.4 A bid for more than one (1) Class A license but less than
all Class A Ticenses in the State must desfgnate the Class A Ticenses bid upon
and allocate the bid amount for each such Class A Ticense.

10.4 No bid shall be considered unless. the bond required under West
Virginia Code § 60-3A-11 and Section 175-5-11 of these regulations is submitted
to the Commissioner. A1l bids for 2 retai]l license may. be rejected by the Board
if the Board determines that the highest responsiblie bid is inadecuate, in which
event the Commissioner shall beg1n anew the bidding process for that retail
lTicense. - I - -

10.5 For each %ten (10) year license period, the Board may determine that
the interest of the State is best served by receiving alternate bids in one (1)
cr more market zones where the board has authcorized both a Class A Ticense ard
one (1) or more Class B Tlicenses. . In such case, the Commissioner shall
advertise the zone both for a [lass. A license and one (1) or more Class B
licenses, and alsoc for only Class B licensss; in the second alternative the
number of Class B licenses shall be the sum of the authorized Class A license
locations and the numbar of Class B licenses offered for the market zons.

106.5.1 When alternate bidding is authorized by the Board for a
market zone, the Commissioner shall total the apparent successful bids for the

Class A Ticense and the Class B license(s) in &lternate one and shall total the .

11




State Tax Department
Title 175

Series b . _

apparent successftul bids for Class B licenses in alternate two. If the total of
the apparent successful bids is higher in alternate one, then the Commissioner
shall award the Class A JTicense and the authorized number of Class B licenses.
If however, the total of the apparent successful bids in alternate two is higher
than the total for alternate one, the Commissiaoner shail award only the Class B
licenses authorized in alternate two and no Class A Ticense shall be issued.

10.6 Each person desiring to submit a bid must file the same with the
Commissicner and the Commissioner must have date-stamped the bid as having been
received on or before 1:00 p.m. EDT on Tuesday, August 28, 1990. The failure to
deliver or the nonreceipt of a bid prior to the appsointed date and hour shail
constitute sufficient reason for the rejection of a bid. After the award of the
retail licanse, the Commissioner shall indicate upon the successful bid that it
was the successful bid. Subseguent to the awarding of all retail Tiquor
1icenses, & copy of each bid and the respective bidder's application shall be
maintained as a public record, shall be open to public inspection in the
Commissioner’s office and shall not be desiroyed without the written consent of
the legislative auditor.

10.7 In the event two or more bids for the same retail l1fcense are for the
same amount, the following procedure will be followed to determine the
successful bidder.

10.7.1 Such bidders shall be notified to meet at the Commissioner's
Office at a specified date and time.

10.7.2 =~ At the time of the meeting, the names of the affected
bidders which shall have been written on paper, shall be placed in a hat or
similar container.

10.7.3 The Commissioner shall then draw from the hat one of the
pieces of paper and the bidder named thereon shall be declared to the successful
bidder. '

10.8 Prior to the issuance of the retail Ticense to the successful bidder,
the bid price, as specified in West Virginia Code § 60-3A-12 and Section
175-5-12 of thessg regulations, shall be paid to the Commissioner by money order,
certified check or cashier's check or wire transfer. A1l retail Ticenses shall
De signed by the Commissioner in the name of the State of West Virginia.

10.8 Notificaticn of successful bid and deadline for bid payment shall be
by certified mail, return receipt reguested. If the successful bidder fails to
pay to the Commissioner the bid price within twenty (20) days of the
Commissiconer's notificaticon to do sc, the bid bond provided for in Wast Virginia
Code § 60-3A-11 and Section 175-5-11 of these regulations shall be forfeited and
such bidder shall not be fssued the retail Ticense: Provided, That such bid
bond shalil not be forfeited but shall be released if the successful bidder fails
to qualify for the Federal Basic Permit or the wholesaler or retailer tax stamp
unless the bidder provided false information to the federal government or the
Commissioner. The Commissicner shall then issue the retzil Ticense to the next
highest responsible bidder for such retail Ticense or reject all bids and start
anew the bidding preccedure for such retail license.
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10.10 If the successful bidder has paid the entire bid price and then
fails to qualify for the Federal Basic Permit, the Wholesale Dealer In Liguors
permit or the Retazil Dealer In Ligquors permit, the amount of tha bid price will
be refunded unless the successful bidder provided fTalse information %o the
federal goverrnment or o the Commissioner and such false information was the
pasis for denfal of such permit. In such a situation the amount paid by the-
successful bidder will be retained by the Commissioner and deposited in the
State General Fund. -

§ 175-5-10a. Preference for Resident Bidders.

i0z.1 In determining the highest responsible bidder for purposes of
West Virginia Code § 60-3A-I10. and Section 175-5-10 of thess regulations, the
Board shall afford a five percent (5%) preference for West Virginia resident
bidders, which preference shall _be computed by multiplying the bid price
submitted by each resident bidder by 1.05,.

10a.2 For purposes of West Virginia Code § £0-3A-10a and this Section
175-5-10a, a bidder shall be deemed to be a West Virginia resident if the
bidder:

10z.2.1 has resided in West Virginia for at least the four {4) vears
immaediately prior to the date on wh1ch the bid is opened ar, if the bidder is a
corpeoration,

10a.2.1.1 has had its headguarters or principal place of business
in this State for at least the four (4) years immediately prior to such date; or

10a.2.1.2 that each of the pr1nc1pa1 officers, directors and
sharehoiders who own ten percent (10%) or more of the corporate shares of the
corporation have resided in West Virginia for at Tleast four (4) years
immediately prior to the date upon which the bid is opened; or

102.2.1.3 if the bidder 9s a partnership., that each partner
owning a ten percent (10%) or more partnership interest in a partnership formed
for the purpose of obtaining a retail liguor license have resided in West .
Virginia for at Teast four (4) years immediately prior to the date upon which
the bid is opened; and

10a.2.1.4 if separate corporations form & new corporation for
purposes of obtaining a retzil liquor license, each corpeoratien has had its
headquarters or principal place of business in this State for at Teast four (4)
years immediately prior to the date:upon which the bid is opened; or

10a.2.1.5 if a parent corporation forms a subsidfary corporation
for the purpose of obtaining a retail Tiquor Ticense, such parent corporation
has had its headquarters or principal place of business in this State for at
Teast four (4) years immediately prior to the date upon which the bid is opened;
or

10a.2.2 meets the requirements set forth in West Virginia Code

§ 5A-3-44 relating to a residency of vendors, except for the requirement of
having paid business and occupation taxes. :
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10a.3 ~A bidder who Tfeeis he meets the_ requirements for residency set
forth in West Virginia Code § 60-3A-10a and Section 175-5-10a.2 of these
regulation, must affirmatively assert his claim on the official appiication form
to recefve this preferential ireatment.

§ 175-5-11. Bonding Requirements..

11.1 Each applicant submitting a bid or bids under West Virginia Code
§ 60-3A-10 and Section 175-5-10 of _these regulations shall furnish to the
Commissioner a bond at the time of bidding, which bond shall guarantee the
payment of twenty-five percent (25%) of the price bid(s) for the retail
Ticense(s). L o I
11.1.1  The bid bond shall be enclosed within the sealed bid of the
applicant so as not to reveal the amount of the applicant's bid prior to bid
opening day: Provided, That if the bid bond is in_the form of cash or negotiable
securities; : ' - S )

11.1.1.1 1t shall be fransmitted directly either in person or by
Certified Mail Return Receipt Requested to the State Treasurer's Office, and

11.1.1.2 a_ certified statement to the effect that the bid bord
in the amount required was in the form of cash _or negotiable securities was
transmitted directiy to the State Treasurer's Office shall be enclosed with the
sealed bid.

11.2 The bond required by West Virginia Code § 60-3A-11 and this Section
175-5-11 shall be furnished in cash or negotiable securities or_shail be a
surety bond issued by a surety company authorized to do business with the State
or an irrevocable letter of credit issusd by a financial institution acceptable
to the Commissioner; a cashier's check or surety bond is the preferred means of
posting the bid bond. I[f furnished in cash or negotiable securities, the
principal shall be depcsited without restriction in the State Treasurer's office
and credited to the Cemmissioner, but any income shall inure to the benefit of
the applicant.

i1.2.1 When cash or negotiable securities are depesited with the
Treasurer to comply with the bid bond reguirement, the treasurer shall not
reveal the amouni of the deposit to the Commissioner or any other official or
person until the bid opening day.

11.2.2 At the time when bids are opened, a representative of the
Treasurer of West Virginia will be present to confirm the amount of deposit made
in behaif of Ticense bids.

11.3 The bond shall be returned to an appliicant following the bidding if
such applicant is not the successful bidder for the retafl Ticense, and, if an
appiicant is the successful bidder, the bond shall be released after issuance of
the retail Ticense. )

§ 175-5-12. Annual Retail License Fee; Expiration and Renewal of Retail
Licenses.
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12.1 The annual vetail Ticense period shall be from July first to June
thirtieth of the following year. - :

12.1.1 The annual retail Jicense fee for a Class A retafl Ticense
shall be the sum obtained by multiplying the number of retail ocutlets operated
by the retail iicensee in the market zcone to which such Class A retail lTicense

applies by one thousand five hundred doilars ($1,500.00).

12.1.2 The annual retail license fee for a Class B retail Ticense
shall be.five hundred dollars ($500.00).

12.1.3 Tha annual retail license fee for. the initial year of
jssuance shall be prorated based on the number of days remaining between the
date of issuance and the follawing June thirtieth.

12.1.4 The holder_of a Class A retail license is not required io
operate the maximum number of locations permitted for the license. A Ticense
fee s due only for a location wh1ch is seTTIng liquor during any porticn of the
Ticense year. o o

12.1.5 Once an annual license for a Jocation is established, the
Ticense fee shall not again bHe pro rated for any subssquent vear.

i2.2 A1l retail Tlicenses shall expire on June thirtieth of each year and
may be renewed only upon ths submission to the Commissioner of the same
information veguired to originally apply for the Ticense and such additional
information as may be requested by the Caommissioner on such forms and by such
date as may be prescribed by the Commissioner, together with the payment to the
Commissicner of the applicable annual ratail Ticense fes required under West
Virginia Code § 6C0-3A-12 and this_Seciion 175-5-12,

12.3 No person may seil alccholic Tiquor at any vretail outlet if the retail
iicense applicable to such outlet has been.suspended or revoked, or has asxpired.

12.4 ATV retail Ticenses issued or renewed under the provisions of West
Virginia Code article 60-3A and these reguiations shall expire and be of no
further force or effect as of the Juiy first, in the year 2000, prior to which
time new retail Ticenses shall be issued by following the bidding and other
procedures set forth in West V?PQTHT& Code article 60~3A and these regulations
for the initial {ssuance of retail licenses.

§ 175-5-13. Commissioner's Reports to the Legisltature. - Reserved for Future
§ 175-5-14. Sale, Assignment or Transfer of Retail License.

14.1 No person may purchase or otherwise acquire a retail Ticense unless
the Commissfoner has first approved of such person’s quaiifications to hold a
retaii license, which qualifications shall be the same as those required under
West Virginia Code § 60-3A-8 and Sectiagn 175-5~8 of thase regulations.

14.1.1 In no case may the holder of a Class A Ticense sell one (1)
or more authorized Tocations or in any way seek to divide a Class A Ticense.
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14.2 No person may sell, assign or otherwise transfer a retail license °

without the prior written approval of the Commissioner, which approval shall not
be unreascnably withheld. For purposes of West Virginia Code § 60-3A-14 and
this Section 175-5-14, the merger of a retail licensee or the sale of more than
fifty percent (50%) of the outstanding stock of or partnership interests in the
retail licensee shall be deemed toc be a sale, assignment or transfer of a retafl
license under said Section 60-3A-14 and this Secticn 175-5-14.

§ 175-5-15. Surrender of Retail Ligense.

Any retail licensee may surrender a retail license to the Commissioner at
any time. The Commissioner. shall then proceed to reissue the retail license by
following the bidding and other procedures set forth in West Virginia Code
article 60-3A and these regulaticns for_ the initial fissuance of a retail
Ticense. There will be no pro rata return of the initfal bid or of any annual
Ticense fee which has Deen paid the Commissioner.

§ 175-5-16. Restriction on Location of Retail Qutlets.

No retai] outlet may be Jlocated within the immediate vicinity of a schooi
or church: Provided, That the provisiocns of West Virginia Code § 60-3A-16 and
this Section 175-5-16 shall not apply to the location of a retail Ticensee who,
on the date of the passage of the State Retail Liquor License Act (West Virginia
Code article 60-3A), holds a license for the retail sale of wine, fortified wine
or nonintoxicating beer at such Tocation.

§ 175-5-17.  Wholesale Prices Set by Commissioner; Continuation of Price
‘ Increases on Liquor; Retail Licensees to Purchase Liguor from
State; Transportation and Storage; Method of Payment.

17.1 The Commissioner shall fix wholesale prices for the sale of alcoholic
liquor to retail Jicensees. The Commissioner shall sell alcoholic Tiguor to
retail Ticensees according to a uniform pricing schedule: Provided, That the
Commissioner may also establish discount prices for the sale to retail Iicensees
of alecohelic Tiguer in inventory at State liquor stores and agency stores, but
such discount prices shall only be avaiiable to retail licensees who pick-up
such alcoholic Tiquor at such stores. The Commissionar shall obtain if
possible, upon requesi, any alcoholic liguor requested by a retail licensee.

17.1.1 Any alcoholic liquor picked up by a retail licensee from a
State Tliquor store or agency prior toc November 30, 1990 shall be discounted
twenty percent (20%) from its wholesale catalog price as that price is defined
in Administrative Rule 175-1-4 2.

17.2_0n or before July 1, 1990, the Commissioner shall specify the maximum
wholesale markup percentage wnich may be applied to the prices paid by the
Commissioner for all_alcoholic liquor in order to determine the prices at which
all alcoholic Tiguor will be sold to retafl Ticensees during the succeeding
three (3) years. =~ = .. _. . '

17.2.1 Until Juiy 1, 1993, the wholesale Tliguor mark-up used to

calculate the uniform cost for alcohelic liguor charged to every retail licensee
by the Commissioner will be twenty-five percent (25%). During the three (3)
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vear peried ending July 1, 1993, price changes will only occur because of
changes in the distillers' dealivered price to the ABCC and the Federal Excise
Tax. The sum of these two_variables times 1.25 shall be the wholesale cost
charged by the Commissioner to_severy retail liquor licensee. A shipping and
handling charge of one do?]ar and five cents (3$1. 05) per case delivered shall
also be charged. - - -

17.3 A retafl Tlicensee shall purchase all alcoholic Tiguor (other than
wing) for resale in this State anly. from the Commissioner, and the provisions of
West Virginia Code §§ 60-6-12 and 60-6-13 shall noit apply %o .the transportation
of such Tiguor: Provided, That a retail Tlicensee .shall purchase wine from a

distributor theresf who s duly ?1cen§gd under West Virginia Code article 60-8.
A1l alcoholic Tiquor (other than wine) purchased by retail licensees shall be
stored Tn the State at the vretaii outlet or ocutlets operated by the retail
licensee. - Fort1fied wines and cordials must be purchased only from™ the

Commissioner.

§ 175-5-18. Days_and Hours Retail Licensees May Sell Liguor.

Retail Ticensees may not sell Tliguor on Sundays, Chrisimas or any primary
or general statewide election _day, or between the hours of 16:00 p.m. and 8:00
a.m. on weekdays and Saturdays wine and fortified wines may not be sold between
2:00 a.m. and 1:00 p.m. on Sundays or between 2:00 a.m, and 7:0G0 a.m. on
weekdays or Saturdays.

18.1 For purpose of this section, "election day" shall mean only statewide
primary election or general eleciion days, and shall not mean any other State or
focal election day.

§ 175-5-19. Limitation on Amount to be Sold.

Not more than ten gallons of alccholic Tiquor may be sold by a retail
licensee to a person at one time without the approval of the Commissioner, but a
sale in excess of ten gallons may be made to a religious organization purchasing
wine for ‘sacramentd] purpdses. This section does not apply to purchases by
private clubs as defined in West Virginia Code article 60-7.

§ 175-5-20. Nonapplication of Regqulations to Retail Sales of Nonintoxicating
Beer. -

These regulations do not apply to retail sales of nonintoxicating beer and
a retail licensee may sell nonintoxicating beer for consumption off the premises
of any retail outlet operated by such retail Ticensee .if such retail Ticensee
has obtained the appropriate license to sell the same under West Virginia Code
articte 11-16. Beer which has an alcoholic content jin _excess of the Timits set
for nonintoxicating beer by West Virginia Code § 11-16-3 may be sold by a retail
liquer Ticensee when such beer has been purchased from the ABCC.

§ 175-5-21. JTax on Purchases of Alcoholic Liquor.

21.1 For the purpose of providing financial assistance to and for the use
and benefit of the various counties and municipalities of this State, there is
levied by West Virginia Code §.60~3A-21 a tax upon all purchases of alcoholic
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liguor from retail Ticensees. The tax so levied is five percent (5%) of the
purchase price and must be added to all purchases from retail licenses and the
tax must be collecied with the purchase price by the retail licensee.

21.2 A17 such taxes shall be remitted to the Tax Commissicner who shall
then deposit such taxes with the State Treazsuyrer. All such iaxes shall be
distributed quarterly by the State Treasurer upon warrants of the Auditor
payable to the counties and municipalities.

21.2.1 AlT such tax collected outside of a municipaility but within
one (1) mile of the corporate limits of any municipality shall be remitted ta
such municipality.

21.2.2 A1T other tax so collected shall be remitted to the county
wherein collected: T

21.2.2.1 Where ihe corporate Tlimits of more than one (1)
municipality are within one (1) mile of the place of collection of such tax, al]
such tax collected shall be divided equally among each of such municipalities.

21.2.2.2 Such mile is mezsured _by the most direct hard surface
road or access way usuaily and customarily used as ingress and egress to the
place of tax colliection.

& 175-5-22. Requirement for Posting Informational Sign.

22.1 Each retail Ticensee shall post in an open and prominent place within
each retail outlet operated by such person a blood-alcohel chart in the form
prescribed by West Virginia Code § 60-6-24.

§ 175-5-23. Records Required of Retail Licensees; Inspection of Records. .

23.1 Every retail 1icenszee must keep a record in book form showing the date
that all distilled spirits, wine and beer were received on his premises, and
from whom receijved,

23.2 Every vretail licensee shali also maintain records showing the
merchandise code and quantity for each sale to a religious organization or to a
private club as defined in West Virginia Code article 60-7.

23.2.1 In the case of sales to a private club, the club must be
identified by name, address and ABCC Ticense number, and the full name of the
person receiving the order must be clearly Tisted.

23.3 Records reguired to be maintained by this Section 23 shall not be
destroyed, erased or altered for at least four (4) compiete calendar years or
until the year the retail Ticensee is audited and accepted by the Depariment of
Tax and Revenue,

§ 175-5-24. UnTawful Acts by Persons.

24.1 Any person under the age of twenty-one {21) years who, for the purpose
of purchasing alcoholic liguor from a retail Ticensee, misrepresents his or her
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age, or who for such purpose presents or coffers any written evidence of age
which is false, fraudulent or not actually his or her own, or who illegally
attempts to purchase alcoholic liquor from a retail Ticensee, is guilty of a
misdemeanor, and, upon conviction thereof, shail be fined in an .amount naot to
exceed fifty dollars ($506.00) or imprisoned in the county jail for a pericd not
to exceed seventy-two (72) hours, or both fined and imprisoned, or, in lieu of
such fine and imprisonment, may, for the first offense, be placed on probation
for a period not exceeding cone (1) year.

24.2 Any person who knowingly buys for, gives toe or furnishes to _anyone
under the age of twenty-one (21) to whom he or she is not related by blood or
marriage any alcoholic Tiquor from whatever source, is guilty of a misdemeanor
and shall, upon conviction thereof, be fined in an amount not to exceed one
hundred dollars ($100.00) or imprisoned in the county jail for a period not to
exceed ten (10) days, or both fined and imprisoned.

24.32 No person while on the premises of a retail outlet may consume
alcoholic liquor or break the seal on any package or bottle of 1iquor. Any
person who violates the provisions of West Virginia Code § 60-3A-24(c) and this
Section 17%~5-24.3 is guilty of a misdemeanor and shall, upon conviciion
therecf, be fined in an amount not to exceed one hundred dollars ($100.00) or
imprisoned in the county jafl for a period nnt to exceed ten (10) days, or both
fined and imprisoned.

& 175-5-25. Certain Acts of Retail Licensees Prohibited; Criminal Penalties.

25.1 It s unlawful for any retail Ticensee, or agent or employee thereof,
on such retail licensee’s premises to:

25.1.1 Sell or offer for sale any alcoholic Tiquor other than from
the original packages or container;

25.1.2 Sell, give away, or permit the sale of, gift of, or the
procurement of, any alcoholic Tiguor, for or to any person under the age of
twenty~-one (21);

25.1.3 Sell, give away, or permit the sale of, gift of, or the
procurement of, any aicohoiic Tiquor, fer or to any person visibly intoxicated,;

25.1.4 Sell or offer for sale any alcoholic liguor on any Sunday or
other than during the hours permitted for the sale of alcoholic Tiquor by retaiil
Ticensees -as . provided under West Virginia Code article 60-3A and these
regulations; . : : -

2h.1.5. Fermit the consumption by any person of any alcoholic
Tiguor;

25.1.6 With the intent to defraud, alter, change or misrepresent
the quaiity, quantity or brand name of any alccholic Tiquor;

25.1.7 Permit any person under eighteen (18) years of age to sell,
furnish or give alcoholic Tiquor tec any cther persor;
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25.1.8 Purchase or otherwise obtain alceholic liquer in any manner
or from any source other than that specifically authorized $n West Virginia Code
article 60-3A and these regulations; or

25.1.5 Permit any person to break the seal on any package or bottle
of alcohalic Tigquor. T T T :

Z5.2 Any person who violates any provision of West Virginia Code ariticle
63-3A and these requlations, except West Virginia Code § 60-3A-23 and Section
175-5-23 of these regulations, including, but not limited to, any provision of
West Virginia Code § 60~3A-25 and this Section 175-5-25, or any other rule
promulgated by the Board or. the Commissioner, or who makes any false statement
concerning any material fact, or who omits any material fact with intent to
deceive, in submitting an appiication for a retail license or for a renewal of a
retail Ticense or in any hearing concerning the suspension or revocation
thereof, or who commits any of the acts declared in West Virginia Code article
60-3A and these regulations to be unlawful, s guilty of a misdemeanor, and
shall, wpon convyiction thereof, for each offense be fined not less than one.
hundred dollars ($100.00) or more than five thousand dollars ($5,000.00), or
imprisoned in the county jail for not less than thirty (30) days nor more than
one (1) year, or both fined and imprisoned. Magistrates have concurrent
jurisdiction with the circuit courts for offenses under West Virginia Code
article 60-3A and these regulations.

25.3 Nothing in West Virginia Code article 6Q-3A or these regulations, or
any other rule of the Board or Commissioner, prevents or prohibits any retail
lTicensee from employing any person who is at least eighteen_(18) years of age %o
serve in any retail licensee's lawful employment at any retail outiet operated
by such retail 1licensee, or from having such person sell Tiguor under the
provisions of West Virginia Code article § 60~3A and these regulations. With
the prior approval of the Commissioner, a retail Ticensee may employ persons at
any retail outlet operated by such retail licensee who are less than eighteen
(18) years of age but at least sixteen (16) years of age, but such persons'
duties shall not include the sale of liguor: Provided, That the authorization to
empioy such persons under the age of eighteen (18) years shall be clearly
indicated on the retail Ticense issued to any such retail licensse. Permission
to empioy persons who are sixteen (16) or seventeen (17) years of age must be
sought on the application for Ticense or on any annual license renewal form only
and such approval will not be unreasonably withheld.

25.3.1 The age restrictions in Section 175-5-25.3 applies to minor
children of the licensee. -

§ 175-5-26. Civil Penalities.

26.1 Any retail licensee who violates any provision of West Virginia Code
article 80-3A or these regulations or any ogther rule promulgated by the Beard or
Commissioner, may be assessed a civil penaity by the Commissioner, which penalty
shall not be more than one thousand dollars ($1,000.00) for each such violation.
Each violation shall constitute a separate offense.. In determining the amount
of the penalty, the Commissioner shall consider the retail Ticensee's history of
previous violations, the appropriateness of such penalty to the size of the

business of the retail licensee.charged, the gravity of the violation and the
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demonstrated good faith of the retail Tlicensee charged in attempting to achieve
rapid compliance after notification of a violatien.

26.2 A civil penalty shall be assessad by the Commissioner only after the
Commissioner shail have given at least ten (10) days' notice tc the retail
1icenses. Notice shall be in writing, shall state the reason for the proposed
civil penalty and the amount thereof, and shall designate a time and place for a
hearing where the retail licensee may show cause why the civil penalty should
not be imposed. Notice shall be sent by certified mail to the address for which
the retail Jicense was fissued. . The retail Ticensee may, at the time designated
for the hearing, produce evidence in his or her behalf and be represanted by
counsel. o oo ' ' :

26.3 The provisicns West Virginia Code § 80-3A-28(b), (c), (d) and (e) and
Section 175-5-28.2, 28.2, 28.4 and 28.5 of these regulaticns are appiicable to
any such hearing and with respect to judicial review thereafter.

§ 175-5-27. Suspension or Revocation of Retail License.

27.1 The Commissioner may, upon his or her own motion, or upon the sworn
complaint of any person, conduct an investigation to determine if any provision
of West Virginia Code ariicle 60-3A, these regulations or of any other rule
promulgated by the Board or Commissioner under authority of West Virginia Code
article 60-3A has been violated by any vetail licensee. The Commissioner may
suspend or revoke a retail license if the retail Ticensee, or any employee
thersof acting in the scope of his or her employment, has violated any such
provision, and may suspend a retail license without hearing for a period not to
axceed twenty (20) days if he or. she finds probable cause to belfeve that the
retzil licensee, or any employee thereof acting in the scope of his or her
employment, has willfully violated any such provision.

27.2 The Commissioner may revoke a retail Ticense for any resason which
would constitute grounds for the denial of an application filed pursuant to Westi
Virginia Code & 80-3A~8.

§ 175-5-28. Notice of and Hearing omn Revocation.

28.1 Before a retail license issued_under the authority of West Virginia
Code article 60-3A may be suspended for a pericd of more than twenty (20) days,
or revoked, the Commissicner shall give at léast ten (10) days nctice to the
retail licensee.

28.1.1. Motice shall be in writing, shall state the reason for
suspension or revecation, and shall designate a time and place for a hearing
where the retail licensee may . show cause why the retafl license should not be
suspended or revoked.

28.1.2 Notice shall be sent hy certified mail to the address for
which the retail license was issued. , .

28.1.3 The vretail licensee may, at the time designated for the
hearing, produce evidence in his or her behalf and be represented by counsel.
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28.2 Such hearing and the administrative procedures prior to, during and
following the same, shall be governed by and in accordance with the provisions
of West Virginia Code article 29A-5 in like manner as {f the provisions of said
Article Z29A-5 were fully set forth in this section.

28.3 Any person adversely affected by an order entered fcilowing such
hearing shall have the right of Judicial review thereof in accordance with the
orovisions of West Virginia Code § 28A-5-4 with 17ke effect as if the provisions
of said Section 29A-5-4 were fully set forth in this section.

28.4 The Jjudgment of a circuit court reviewing such order of the
Commissioner shall be final uniess reversad, vacated or modified on appeal to
the Supreme Court of Appeals in accordance with the provisions of West Virginia
Code § 29A-6-1.

28.5 Legal «counsal and services for the Commissioner in all such
proceedings in any circuii court and the Supreme Court of Appeals shall be
provided by the Attorney General or his or her assistants and in any proceedings
in any circuit court by the prosecuting attorney of that county as well, all
without additional compensation.

28.6 Upon final revocation, the Commissioner shall proceed to reissue the
retail license by following the preocedures set forth in West Virginia Code
article 60-3A and these regulations for the initial Jssuance of a retail
license. . ) '

§ 175-5-28a. Notice of and Hearing on Boundary Disputes.

28a.1 Any retail licensee who disputes the placement ¢f any part of the
boundary which forms a part of the boundary of the market zone, or designated
area within the market zone, within which the retafil Ticensee's retail outlet is
Tocated may patition the Commissioner for a resglution of the dispute.

28a.1.1 The petition shall be in writing, and shall state the
boundary 1in dispute, the grounds of the petition and 2all persons who may be
affected by the Commissionar's decision.

28a.1.2 A copy of the petition shall be concurrently served upon ali
persons who may be affected by the Commissioner's decision and the petitioner
shall verify under oath that such service has occurred.

Z28a.1.3 Within ten (10) days after resceipt of the petition, the
Commissioner shall schedule a hearing on the matter. At least twenty (20) days’
notice of the hearing shall be provided to affectad persons, such notice to be
sent by Certified Mail, Return Receipt Requested to the addresses provided by
the petilioner.

28a.2 Such hearing and the administrative procedures prior to, during
and following the same, shall be governed by and in accordance with the
provisions of West Virginia Code article 2%9A-5 in Tike manner as 1if the
provisions of said Article 29A-5 were fully set forth in this section.
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28a.3 Any person adversely affected by an order entered foliowing such
hearing shall have the right of judicial review thereof in accordance with the
provisions of West Virginja Code & 29A-5-4 with Tike effeact as if the provisions
of said Section 29A-5-4 were fully set forth in this section.

28z.4 The Jjudgment of & circuit court reviewing such order of the
Commissioner shall be final unless reversed, vacated or modified on appeal to
the Supreme Court of Appeals in accordance with the provisions of West Virginia
Code § 2%A-56-1. , - o ..

28a.5 Legal counsel and services for the Commissioner in all such
proceadings in any circuit court and the Supreme Court of Appeals shall be
provided by the Attovrney Ganeral or his or her assistants and in any proceedings
in any circuit court by the prosecuting attorney of that county zas well, al]
without additionzl compensation.

28a.5.1 Each parity shall be  responsible for his own Tlegal
representation. _

§ 175-5-29. Bisposition_of Inventery upon Revocation or Surrender of Retail
License.

In the event of the revocation or surrender of ‘any retail Tlicense .in
accordance with the provisions of West Virginfa Code articie 60-3A and these
reguiztions, the Commissioner shall purchase, and the retail Ticensee holding
such retail Ticense shall segll to the Commissioner, all of the alcohelic Tiguor
inventory of such retzil Ticensee based on the then current delivered cost to
the retailer of such inventory less any expenses incurred by the Commissioner in
connection with the repossessicn thereof. The Commissicner, before paying such
net amount tc such retail Ticensee, shall honor 2ll Tiens and warrants issued by
the Tax Commissioner pursuant to West Virginia Code. article § 11-10 and shall
then pay any remzining proceeds to the Ticensee, -

§ 175-5-30. Employees of ABCC ~ Reserved for Future Use.

§ 175-5-31. Rules of Construction; Severability.

31.1 Nothing contained in West Virginia Code article 60-3A and these
regulations shall be construed to modify the provisions of West Virginia Code
article 60-5 relating to Tocal option elections, axcept that the references to
sales of alcoholic Tiguor by the Commissioner shall be deemad to refer to sales
of alenhelic Tiquor by retail licensess.

31.2 If any section, subsection, subdivision, provision, clause or phrase
of West Virginia Code article 60-3A and these reguiatiocns, or the application
therecf, to any person or circumstance is held unconstitutional or invalid, such
unconstitutionality or invalidity shall not affect other sections, subsections,
subdivisicons, provisions, <clauses or phrases or applications of these
regulations, and teo this end each and every section, subsection, subdivision,
provision, clause and phrase of Article 60-3A and these regulations is declared
te be severable.
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31.3 The provisions of West Virginfa Code § 60-3A-31(b) and Section
175-5-31.2 of these regulations shall be fully applicable to all future .
amendments or additions to this West Virginia Code article 60-3A and these
regulations, with 1ike effect as if the provisions of safd sections were setl
forth in extenso in every such amendment or addition and were reenacted as a
part thereof. o

‘ 31.4 In the event of any conflict between any provision of West Virginia
Code article 60-3A and any other provision of the Cede, any such other provision
shall be construed and applied so as to enable the Board and Commissioner to
implement and make effactive the provisfons of safd Article 60-3A.
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AGENCY: Alcchol Beverage Contrel Commissiconer
RULE: New Rule, Series 5, Licensing of Retail quuor Stores,
FILED AS AN EMERGENCY RULE: June 25, 1990

The Alcohol Beverage Control Commissiocner (ABCC) has filed the
new rule as an emergency.

West Virginia Code. §28A-3-15a reguires the Secretary of State .
to review all emergency rules filed after Maxrch 8, 1986. This
raview reguires the Secretary of State to determine 1f the
agency filing such emergency rule: 1} has complied with the
procedures fcor adopting an emergency rule; 2) exceeded the
scope of its gtatutery authority in promulgating the emergency
rule; or 3) can show that an emergency exists Jjustifying the
promulgation of an emergency rule.

Following review, the Secretary of State shall issue a decision
as to whether or not such an emergency rule should be disap-
proved [29A=-3-15a(a)].

(2} Procedural Ceompliance: WV Code 29A-3-15 permits an agency
tc adopt, amend cor repeal, without hearing, anvy legisla-
tive rule by filing such rule, along with a statement of
the circumstances constituting the emergency, with the
Secretary of State and forthwith with the Legislative
Rule-Making Review Committee (LRMRC).

If an "agenty has accomplished the akove +two reguired f£filings
with the appropriate supporting documents by the time the
emergency rule decision is issusd or the expiration of the
forty-two day review period, whichever is socner, the Secretary
of State shall rule in favor of procedural compliance.

The ABCC filed this emergency rule with supporting documents
with the Secretary of State on June 25, 1990 and with the LRMRC

on June 25, 19%0. B
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It is the determination of the Secretary of State that the ABCC
has complied with the procedural reguirements of WV Code
§29A-3-15 for adoption of an emergency rule.

(B} Statutory Authority -- WV Code §60-2-16 reads:

The commission (Commissioner} shall have the power fo prescribe rules and
regulations to give effect to the powers invested in it (him) by this
chapter. Rufes and regulat:‘ons shall be recorded in @ book especially kept
for that purpose, and in its (his) discretion may be published for general
circulation. All other records and entries necessary to show the official
conduct of the comniission (Commissioner) shall be preserved and shall be
public records and open for inspection during business hours.

§60-32-6 of the WV Code further states in part:

(b} The commissioner shall:

(1) Prescribe application forms for persons desiring to acquire retail
ficenses and adopt an orderly procedure and timetable for investigating,
processing and approving apglications;

{2) Develop o form of retail license fo be jssued toc each retail licensee
under the provisions of this article;

{3) Dissemingte to the public mfor‘maffon re!c;rfmg to the Issuance of retall
ficenses;

(4) Promulgate srandards for odvertising the sale, avaifabih’ty, price and
selection of liguor;

{5) Enforce the provisions of this articie;

{5} Impose civil penalties upon retail licensees;

{7) Enter the retail cutlet of any retail iicensee at reasonable times for the
purpose of inspecting the same, and determining the compliance of such
retail licensee with the provisions c¢f this article and any rules promulgated
by the board or the commissioner pursuant to the provisions of this ariicle;
and

(8) Issue subpoenas and subpoenags duces tecum for the purpose of
conducting hearings under the provisions of §60-3A-26 or $60-3A-28 of this
agrticle, which subpoenas and supcengs duces tecum shall be issued in the
time, for the fees and shalli be enforced in the manner specified in
§29A-5-7 of this code with like effect as if such one was set forth in
extenso herein,

{c] The board and commissioner shall each:

{7} Engage accounting, flegal and other necessary professional consulients
to assist them in carrymg out the;r respective duties under this article;

and

(2) Adopt, amend, or repeal such procedural, interpretive and legislative
ruies, consistent with the policy and objeciives of this article, as they may
deem necessary cor desirable for the public interest in carryving ocut the
provisions of this article. Such rules shall be adopted, amended and
repealed in accordance with the provisions of §29-1-1 et seq. of this code.

It is the determination of the Secretary of State that the ABCC
has not exceeded its statutory authority in promulgating this
emergency rule. _




par.

par.

par.

par.

par,

11

12

13

14

15

(C) Emergency: WV Code 29A-3-15(g) defines "emergency" as
follows:

(g} For the purposes of this section, on emergency exists when the
promulgation of a rule is necessary for the immediate preservation of the
public peace, health, safety or welfare or is necessary to comply with «
time limitation established by this code or by « federal statute or regulation
or to prevent substantial harm to the public interest.

There -are essentially three classes o¢f emergency broadly
presented with the above provision: 1) immediate preservation;
2) time limitation; and 3) substantial harm. An agency need
only document to the satisfaction of the Secretary of State
that there exists a nexus between the proposal and the circum-
stances creating at least one o©f the above three emergency
categories.

.The facts and circumstances as presentsed by the ABCC are as

follows:

with the passage of 8§.B. 337, the Legislature authorized the
establishment of retail liguocr stores by enacting West Virginia
Code Article 60-34. Section 60=3A-17, +the Alcchol Beverage
Control Commissioner i1s regquired to establish by July 1, 1990,
the maximum wholesale mark-up percentage to be applied to
prices paid by the ABCC and which will determine the prices of
ligquor s0ld to retail stores. Thege regulations are necessary
to estabklish the wholesale. mark-up percentage and to provide
appropriate guidance for the license bidding procedure.

It is the determination of the Secretarv of State that this
proposal gualifies under the definition of emergency for "time
limitation",

This decision shall be cited as Emergency Rule Decision 23-90
or ERD 23-90 and may be cited as precedent. This decision 1is
available from the Secretary of State's office and has been
filed with +the Alcohol Beverage C(Control Commissioner, the
Attorney General and the Legislative Rule Making Review

Commission.
e 7Lt
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