











Coxne, Kevin R

From: Angie Rosser <arosser@wvrivers.org>

Sent: Monday, July 29, 2013 10:22 AM

To: DEP Comments

Cc: Coyne, Kevin R

Subject: 47CSR2 Comments

Attachments: 47CSR2 Comments 7.29.13.pdf; Aluminum Summary Report_WV_03182013
Mitchelmore.pdf; Van Gundy WV DEP statement_03 27 13.pdf; Aluminum
pH_Analysis.pdf

Please confirm acceptance df this electronic submission of the attached comments and referenced attachments on Rule
47CSR2. Thank you for the opportunity to submit and have these comments considered.

Attachments:
1. July 29, 2013 Comments on Rule 47CSR2

2. March 18, 2013 Opinion Report by Dr. Carys L. Mitchelmore
3. March 27, 2013 Comments by Dr. James Van Gundy
4. Aluminum pH Analysis

Angie Rosser

Executive Director

West Virginia Rivers Coalition
P.O. Box 906

Elkins, WV 26241
304-637-7201
WWW.WVTIVELS.OI'g




WEST VIRGINIA RIVERS COALITION

P.O. Box 906 « Elkins, WV 26241 (304) 637-7201 « www.wvrivers.org

West Virginia Department of Environmental Protection
601 57" Street SE

Charleston, WV 15304

Attn: Kevin Coyne

dep.comments(@wv.gov

July 29, 2013

Re: Comments on Rule 47CSR2 Requirements Géwerning Water Quality Standards

Dear Mr. Coyne,

West Virginia Rivers Coalition submits these comments on behalf of its 2,500 members and in
collaboration with the organizations listed on the signatory page of this document. Each
signatory has a vested interest in the quality of West Virginia's waters, and believes that
strengthening standards are critical to the future health of our water resources and economic

development opportlmmes in the state.

The followmg comments address the West Virginia Department of Environmental Protection’s
proposed changes to 47CSR2, Requirements Governing Water Quality Standards. We request
the WVDEP act on behalf of the citizens of West Virginia by moving to further protect their
water quality. We are supportive of the changes within these standards that move to do this,
however, we have several concerns and urge the WVDEP to consider the comments on specific
sections of the proposed rule that we provide below. : :

Section 47-2-5: Mixing Zones

Whether to promulgate policies regarding mixing zones is a matter of state discretion. We
remind DEP that the establishment of mixing zones should be in accordance with EPA guidance
and policy. This policy must influence DEP’s consideration of permit applications that purport to
allow the permittee to discharge higher concentrations of a pollutant when a mixing zone is in




place. Mixing zones are not appropriate for relaxing discharge limits when data indicates that a
waterbody lacks the assimilative capacity for a biaccumulative pollutant, such as selenium.
While we do not recommend a specific change to the provisions governing mixing zones, we
strongly suggest that DEP apply these provisions in a manner consistent with the purposes of the
federal Clean Water Act.

Section 7.2.d.19.3: Removal of site-specific criteria for Ward Hollow of Davis Creek

We fully support the removal of this variance.

Section 7.2.d.29.1: Addition of site-specific zinc criteria for Marr Branch

We have general concerns about adding a site-specific zinc criteria and encourage long-term
solutions be sought to find effective ways to treat water without the use of zinc.

Section 8.3.a.2.: Criteria for Nutrients - Lakes
We support the changes to the nutrient criteria for lakes.

We would like to see the WVDEP consider nutrient criteria for streams. The West Virginia
Rivers Coalition actively participated in DEP’s Nutrient Criteria Committee meetings for several
years. However, the nutrient committee has not been active on this issue since 2006. Because the
far greater volume of nutrients are discharged into and carried by rivers and streams, the
development of criteria for rivers and streams is critical to ongoing aquatic health within our
state and beyond. West Virginia’s rivers and streams transport nutrients downstream to the
Chesapeake Bay and Ohio River, and ultimately the Gulf of Mexico. Both the Bay and the Gulf
are currently struggling with the environmental consequences of elevated nutrient levels. Under
the Federal Clean Water Act, West Virginia has an obligation not to contribute to degradation of
its downstream neighbors.

We urge the DEP to reconvene the Nutrient Committee and move the criteria-setting process for
rivers and streams forward as expeditiously as possible. :
Appendix E Table 1 Section 8.1: Dissolved Aluminum

We strongly oppose the proposed revisions to the aluminum water quality criteria. The revisions
are drastic and equate to greater than a 13-fold and 46-fold increase over the current criteria for
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acute and chronic aluminum toxicity to aquatic life respectively.! The Clean Water Act (“CWA™)
requires that States “adopt those water quality criteria that protect the designated use. Such
criteria must be based on sound scientific rationale and must contain sufficient parameters or
constituents to protect the designated use.” 40 C.F.R. 131.11(a)(1). Unfortunately as shown
below, the proposed rule has failed to comply with this mandate. Thus, the proposed rule must be
withdrawn and either the existing standard retained or more extensive scientific research
justifying hardness as a mitigating factor in aluminum toxicity carried out.

We include in our comments the attached report by Dr., Carys Mitchelmore, a tox1cologlst from
the University of Maryland and the attached comments of Dr. James Van Gundy submitted in the
public comment period during the emergency rule process for this criteria change.

The proposed rule change will significantly weaken the aluminum criteria.

The proposed rule requires the calculation of aluminum criteria based on the hardness of the
stream. The new equation in the rule would significantly weaken protectlons as compared to the

existing rule.

As shown in the first chart below, the emergency rule would weaken the current criterion for
trout waters at all hardness values. As hardness increases, it will become increasingly less
stringent. Once hardness reaches 220 mg[L the proposed criterion is more than 46 times less
stringent than the current criterion.

The first chart also compares the proposed chronic criterion to the current cntenon for warm
waters. In this case, the proposed criterion would provide additional protections if hardness is
less than 65 mg/L—a condition that might be found in very few streams, and certainly not in
streams already impacted by coal mining. However, at all other hardness values, the proposed
criterion is weaker than the current criterion. On(:e hardness reaches 220 mg/L, the proposed
criterion is more than 5 times less stringent than the current criterion.

! Mitchelmore, Carys. Opinion Report on the West Virginia DEP’s Emergency Rule For Changes to the Water
Quality Standard for Aluminum. January, 2013 at 2.
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Additionally, a single acute criterion currently applies to both trout and warm waters. As shown
in the following table, the proposed criterion is slightly more protective in streams with hardness
below 34 mg/L— conditions that might be found in very few streams, and certainly not in '
streams already impacted by coal mining. However, at all other hardness values, the proposed
criterion is weaker than the current criterion. Once hardness reaches 220 mg/L, the proposed
criterion is more than 13 times less stringent than the current criterion.
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In short, in any but the most pristine streams, the emergency rule would weaken the existing
aluminum criteria. And in high-hardness conditions witnessed in streams that are impacted by
coal mining, the emergency rule represents a significant weakening of the existing criteria—
more than 46 times weaker for the chronic trout water criterion, more than 5 times weaker for the
chronic warm water criterion, and more than 13 times weaker for the acute criterion.

There lacks sufficient information to promulgate hardness based aluminum criteria,

WVDERP stated that “[d]issolved aluminum toxicity, like other metals, has a direct relationship to
hardness, and numerous scientific studies have validated the impact of hardness as it relates to
toxicity to the aquatic community.”> WVDEP, however, has mischaracterized the state of the
science. In fact, there are few peer reviewed studies on the effects of hardness on aluminum
toxicity. According to Dr. Carys Mitchelmore, an aquatic toxicologist from the University of

Maryland: _

changes to the water quality standards for aluminum in West Virginia are inappropriate
given the paucity of peer-reviewed studies and definitive data sets that specifically

? See WVDEP Secretary of State filing at 5.




investigate the relationship between aluminum toxicity and water hardness. Studies
should include definitive LC50 or EC50 values at multiple and wide-ranging hardness
levels. Unlike other metals (e.g. Cd, Cu, Zn), where we have a good understanding of the
relationship between water hardness and toxicity, there are very few similar robust data
sets regarding this relationship with aluminum. There are indeed hundreds of papers
detailing this relationship in the aforementioned metals but very few for aluminum (with
the majority of studies having been carried out in the 1970-1980’s). Whereas there are
studies that suggest this relationship there are others that also disprove this relationship. It
is unclear whether differences are due to the specific aquatic species under study (or life-
stage) or something else that confounds this relationship (i.e. other water quality
parameters such as pH or dissolved organic matter) until more detailed replicate studies
in numerous aquatic species are carried out. These studies are also laboratory studies that
do not replicate complex field conditions.?

Furthermore, many studies were not designed specifically to look at this
aluminum/hardness relationship and hence are limited in their use of only a few
concentrations of aluminum and often only two (or a small concentration range) of
hardness levels were used. This is especially the case for subacute and chronic studies
where very little data is available.!

Presumably, this is why the Environmental Protection Agency (“EPA”) did not promulgate
hardness based aluminum criteria at the same time it promulgated them for other metals.

Further, WVDEP apparently (although no specific reference is provided) relied on a report by
GEI Consultants done in conjunction with Colorado’s hardness based aluminum criteria as its
primary justification for the current proposal. The report was sponsored by the Colorado Mining
Association and is not peer-reviewed. GEI included data developed after EPA promulgated
aluminum criteria 304(a) guidance. In her critique of that report Dr. Mitchelmore explains:

However, this data is also limited in scope (number of aquatic species, replicated studies,
definitive LC50 levels, pH levels differing between studies and often a small range of
hardness or only two hardness data points used). Indeed, the GEI report (2010) notes that
there are very few LC50 data available in the pH range of 6.5 to 9. Furthermore, in the
GEI report (2010) used to derive the chronic aluminum/hardness equation for Colorado it
was noted that only a few studies were available and that the hardness values used in the
literature only represented a small range (i.e. 7.5-45 mg/L). Furthermore, they present
data from a study by Cleveland (see Table 2; Cleveland manuscript reference in GEI,
2010) where the toxicity (using pH 6.5) of aluminum increased with increasing hardness.

3 Mitchelmore at 2.
‘1d.




The hardness values evaluated in the GEI report i.e. 7.5-45 mg/1 are far lower than those
commonly seen in West Virginia downstream from coal mining discharges. For example in the
chemistry study done for the Mountain Top Mining Environmental Impact Statement, EPA
researchers generally found elevated hardness at coal mining sites versus unmined sites as shown
in the chart below.’

Figure H-1. Hardness Concentration for All Sites vs. Date
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The hardness reported by EPA greatly exceeded values of those addressed in the GEI report
sometimes by approximately 50 times.® Further, WVDEP has collected a significant amount of
hardness data at its ambient water quality monitoring stations across the state; these data
demonstratc that hardness values in West Virginia streams are often significantly higher than 45
mg/L.” Importantly, there appears to be no study that evaluates aluminum toxicity at the
elevated hardness levels common in some West Virginia streams, the very streams where
dischargers are asking for relief from aluminum regulation. WVDEP thus has no valid scientific

5 Bryant, Gary, McPhjlliamy, Scott, USEPA Region III. Childers, Hope, Signal Corporation. A Survey of the Water
Quality of Streams in the Primary Region of Mountaintop / Valley Fill Coal Mining; October 1999 to January 2001.
Mountaintop Mining / Valley Fill Programmatic Environmental Impact Assessment. April 8, 2002 at 44,

¢ - From chart at filled sites.

7 See hitps://apps.dep.wv.gov/dwwm/wqdatac/




basis or justification to support the proposed revision, which significantly and mcrementally
weakens the criteria as hardness values rise above 45 mg/L.*

The nature of the proposed hardness based criteria also presents circularity that perversely
incentivizes pollution. Under this rule, the Aluminum standard becomes increasingly permissive
as hardness increases. We know that Total Dissolved Solids (TDS) values, which include those
ions that contribute to hardness, rapidly increase within a stream following disturbance of its
watershed due to surface mining. Thus, the more Aluminum that is released from a mined or
quarried site, the more Aluminum will be permitted to be discharged. It is a dangerous set-up for
spiraling degradation the State’s water resources, and the provision of the rule that revises the
Aluminum criteria must be withdrawn at this time in order to protect the public interest.

Aluminum toxicity is complex and further undermines the proposed rule.

“Aluminum toxicity depends on many factors other than water hardness, for example major
drivers include pH and also the amount of dissolved organic material (DOM) in the water (see
review by Gensemer and Playle, 1999). The solubility, speciation and/or complexation of
aluminum is highly dependent upon multiple ambient water quality characteristics that ultimately
determine bioavailability and toxicity.”® Researchers characterizing the state of the science
concluded that “...predicting Al toxicity as pH values increase above 7 may not be a simple
matter and is restricted by our limited understanding of Al bioavailability under such conditions.
In particular, the toxicity of AI(OH) -, which predominates at pH 7, is very poorly understood”
(Gensermer and Playle, 1999).”"°

Dr. James Van Gundy’s comments go on to s&y:

The current scientific literature dealing with Aluminum toxicity towards aquatic life is
not extensive and what does exist deals largely with acute rather than chronic effects.
Different Aluminum studies have presented seemingly contradictory results, often due to
the fact that inadequate attention was paid to the many factors that may influence
Aluminum toxicity. Among these factors are temperature, pH, hardness, dissolved
oxygen, dissolved organic materials, and the presence of ionic substances such as sulfate,
fluoride, nitrate, silicates, phosphate, and others, In addition, sensitivity to Aluminum is
known to vary significantly between species and often between life history stages of the
same organism.'!

¥ Note: we do not believe the GEI report is sufficient to justify a hardness based criteria in any state but it is
ganiculaﬂy problematic in West Virginia where streams have extremely high hardness.
Mitchelmore at 3.
1d.
! van Gundy at 1.




While it has been known for some time that water hardness within a certain range can
ameliorate the toxicity of metals such as Zinc and Copper, its effect on Aluminum
toxicity is not nearly as clear-cut. Furthermore, DEP’s Emergency rule assumes that
within the pH range of most natural waters (pH=6.5-9.0) hardness is the only factor that
affects the toxicity of Aluminum and this is seldom if ever the case.

The situation is further complicated by the fact that receiving streams are dynamic -
systems within which conditions change both in time and space. In a stream with
significant plant growth for example, pH may vary considerably between daylight and
nighttime hours. Seascnal changes in temperature and changes in flow due to
precipitation or the lack of it, also affect stream chemistry. The meeting and mixing of
streams with different chemistry is of particular concern as at least one study has shown
that the toxicity of Aluminum increases within such mixing zones, even at circumneutral
pH. The mechanisms behind this observed effect are not well understood. '

The proposed rule does not considered any of these complex interactions affecting aluminum
toxicity. The WVDEP has not provided justification for the new standard’s failure to account for

this complexity. '
The Colorado and New Mexico criteria are more stringent than the proposed rule.

WVDEP stated that new studies (i.e. GEI report noted above) were used to update and support
. new hardness based approaches to dissolved aluminum criteria in Colorado and New Mexico.

WYVDEP mischaracterizes those criteria. -

In Colorado, the aluminum criteria are for total aluminum and not dissolved.'*. This means that
the Colorado criteria are much more stringent than what is proposed by the WVDEP., For
example, monitoring required for two coal mining NPDES permits in West Virginia showed the
relationship between dissolved and total aluminum over time for three separate outfalls. On
average 42% of total aluminum was dissolved.* In other words, on average the Colorado
criteria are nearly 2 % times more stringent than the proposed criteria.

In New Mexico, the aluminum criteria are based on a modified method for generating dissolved
aluminum. Generally in order to analyze a sample for a dissolved parameter the test water is -
filtered to remove particles. The standard filter size for a dissolved analysis is .45 pm pore.’
New Mexico aluminum criteria, however, are “...based on analysis of total recoverable

2 Van Gundy at 2.

' Colorado Regulation #31 at 56. : - .

** See attached spreadsheet Aluminum_pH analysis. Data obtained through FOIA request.

15 See hitp:/testamericalabs blogspot.com/2011/01/what-is-difference-between-toal-metals html

9




aluminum in a sample that is filtered to minimize mineral phases as specified by the department”
(NMED 2011).'¢ A study done by the New Mexico Environment Department concluded that a
10 pm pore size minimized mineral-phase aluminum without restricting amorphous or colloidal
phases and that if turbidity was less than 30 NTU, no filtration was needed. 1

Thirty NTU equates to approximately 46 mg/1 total suspended solids (“TS S”).!® In reviewing the
TSS associated with the example NPDES monitoring reports noted in the paragraph above, the
TSS associated with those discharges are all substantially less than 46 mg/l and thus would not
require filtering under the New Mexico criteria. More generally NPDES discharges are usually
restricted to an average monthly TSS of 35 mg/l. Thus, in effect, the New Mexico criteria are
based on total aluminum and are also nearly 2 % times more stringent that what rule is

proposing.

The proposed aluminum criteria is flawed and must be abandoned. In the past ten years
dischargers have led efforts to make West Virginia’s aluminum criteria less and less protective.
In each instance the state has complied. It is long past time to reverse this trend and respect the
needs of the environment and citizens. :

Appendix E Table 1 Section 8.13: Revision from Fecal Coliform to E. coli

We support this revision in that E. coli is determined to be a more accurate criteria and better
parameter for bacteria harmful to human health. However, we are concerned with how the -
transition from one criteria to another will be handled.

There should be a transition period where both the old and the new bacterial criteria run
concurrently until WVDEP has adequately collected E. coli data on WV streams. Specifically, all
streams listed as impaired based on the existing fecal coliform criterion should remain on the
303(d) list, unless new E. coli data are collected that specifically contradict the existing

impairment. This transition process should be explicitly stated in the water quality standard,

Additionally, we have serious concern over the daily maximum criterion included in the
proposed revision. Understanding that when WVDEP collects fecal coliform data, it rarely does
so more than once a month during routine testing done under the watershed management
framework, we are concerned that the proposed daily value for E. coli “not to exceed a
concentration level of 1074 cfu/100 ml” is likely to become the default criterion - this would

: New Mexico Aluminum Filtration Study. August 24, 2012 at 2.

Id.
'® A log-linear model showed strong positive correlation between TSS and turbidity (R2 = 0.96) with a regression
equation of In(TSS) = 1.32 In(NTU) + C, with C not significantly different than zero for eight of the nine sampled
streams. See www.depts washington.edw/cuwrm/research/tssturb pdf.
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result in criteria less stringent than our existing criteria. This daily maximum criterion
should be dropped and the proposed 410 cfu/100 ml should be interpreted the same as the prior
fecal coliform criterion i.e, that one sample > than 410 cfiv100 ml is an exceedence of the water
quality standard as it would be equal to 10% exceedence even if 10 samples were taken in that
month and 9 of those samples were less than 410 cfu/100ml..

The added daily value provision to the Rule is confusing and could be interpreted and applied as
a weakening of the current bacteria standard and should be removed. :

Appendix E Table 1 Section 8: Total Dissolved Solids and Conductivity

The triennial review fails to update West Virginia’s water quéhty parameters to include numeric
standards for total dissolved solids (“IDS”) and conductivity. We support the establishment of a
TDS standard for aquatic life use for West Virginia. We strongly recommend that the standard be
set at 250mg/l, which is the USEPA recommended Human Health Standard for total dissolved

solids.!

In addition, we believe it is imperative that DEP propose and finalize an aquatic life criterion for
conductivity that is consistent with the recent series of peer-reviewed scientific analyses that link
high conductivity with harms to aquatic life. USEPA published a draft report that derived a
conductivity benchmark of 300 uS/cm in 2010, and after review by its Science Advisory Board,
this draft report was finalized in 2011 (EPA Office of Research & Development Final Report: A
Field-based Aquatic Life Benchmark for Conductivity in Central Appalachian Streams, May 27,
2011). In 2013, the methods and results from this analysis were published as a series of articles
in the peer-reviewed journal, Environmental Toxicology and Chemistry, including: “A method
for assessing causation of field exposure-response relationships,” “A method for deriving water-
quality benchmarks using field data,” “A method for assessing the potential for confounding
applied to ionic strength in Central Appalachian streams,” “Derivation of a benchmark for _
freshwater ionic strength,” “Assessing causation of the extirpation of stream macroinvertebrates
by a mixture of ions,” and “Relationship of land use and elevated ionic strength in Appalachian

watersheds.”

- Many other peer-reviewed analyses have led to consistent conclusions; several of these papers
are referenced in the May 6, 2013 Petition for Rulemaking to Set Water Quality Standards to
Protect Appalachian Waters from Mining Waste and Harmful Levels of Conductivity, which was

submitted to USEPA.

% USEPA, National Recommended Water Quality Criteria available at
; terscien iteri #
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The science is clear. USEPA’s analysis has undergone USEPA Science Advisory Board and -
independent peer review. Other research has also undergone independent peer review.
Conductivity levels of 300 uS/cm and greater harm aquatic life and create conditions that violate
West Virginia’s prohibition against discharging materials in concentrations that are harmful to
aquatic life in state waters. Therefore, an enforceable water quality criterion for conductivity is
necessary to meet this basic requirement.

We thank the West Virginia Department of Environmental Protection for consideration of our
comments. '

Sincerely,

Angela Rosser
West Virginia Rivers Coalition

Don Garvin
West Virginia Environmental Council

Cindy Rank
West Virginia Highlands Conservancy

Helen Gibbons
League of Women Voters of West Virginia

Emily Russell
Appalachian Mountain Advocates

James Kotcon
West Virginia Chapter of the Sierra Club

Dianne Bady ‘
Ohio Valley Environmental Coalition

Brent Walls
Potomac Riverkeeper
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Cozne, Kevin R

From: Jason Bostic <JBostic@wvcoal.com>

Sent: Monday, July 29, 2013 3:55 PM

To: Coyne, Kevin R; DEP Comments

Ce: Mandirola, Scott G; Clarke, Thomas L; Halstead, Lewis A; Ward, Harold D

Subject: WV Coal Association Comments-- Proposed Revisions to 47 CSR, State Water Quality
Standards Rule

Attachments: WVCA Comments- 47CSR 2 July 29, 2013.pdf

July 29, 2013

Mr. Kevin Coyne

West Virginia Department of Environmenta!l Protection

Division of Water & Waste Management

601 57" Street

Charleston, WV 25304

Via Electronic Mail: Kevin.R.Coyne@wv.gov
dep.comments@wv.gov

Re: Public Comment Period on I'-"ro’posed Revisions to 47 CSR 2- State Water

Quality Standards

Dear Mr. Coyne:

Pursuant to the public notice published by the West Virginia Department of Environmental Protection
(WV DEP), attached please find the comments of the West Virginia Coal Association (WVCA) regarding

the agency’s proposed revisions to the state’s water quality standards rule, 47 CSR 2.

Respectfully Submitted,

Jason Bostic

Vice-President

West Virginia Coal Association




West Virginia Cbal AsSociatibn

PO Box 3923, Charleston, WV 25339 » (304) 342-4153 » Fax 342-7651 » www, L.com

July 29, 2013

Mr. Kevin Coyne

West Virginia Department of Environmental Protection
Division of Water & Waste Management

601 57" Street
Charleston, WV 25304

Via Electronic Mail: Kevin.R.Coyne@wv.gov
' dep.comments@wv.gov

Re: Public Comment Period on Progosed Revisions to 47 CSR 2- State Water
Quality Standards :

Dear Mr. Coyne:

Pursuant to the public notice published by the West Virginia Department of
Environmental Protection (WV DEP), the West Virginia Coal Association (WVCA) offers
the following comments regarding the agency’s proposed revisions to the state’s water
quality standards rule, 47 CSR 2.

The West Virginia Coal Association (WVCA) is a non-profit state coal trad;e
association representing the interests of the West Virginia coal industry on policy and
reg;nlation issﬁés before various state 'an'c‘l fedéral agencies. that régulate coal extraction,
processing, trénsportatidn ahd cdnsumption. WVCA’s general mémbers accouﬁt for 95
pen':ent.of the Mounta;n Sfate's ﬁndérground énd sufface co.al prc‘)ductio.n.' WVCA also
represents associate members that supply an array of services to the mimng mdustry in

West Virginia. WVCA's primary goal is to enhance the viability of the West Virginia coal

West Virginla Coal Assodation
Comments on Proposed Revisions to State Water Quality Standards Rule -

July 29, 2013




industry by supporting efficient and environmentally responsible coal removal and
processing through reasonable, eduitable aﬁd achievable state and federal bolicy and
regulation. WVCA is the largest state coal trade association in the nation.

Overall, WV DEP is to be commended for the pronounced improvements to thé
water quality standards rulemaking process since assuming that duty froﬁ the
Environmental Quality Board in 2005. The professional manner in which WV DEP
considei's revisions to the program continually improves, as does the agency’s
commitment to science, public involvement and adherénce té the public policy goals
established by the West Virginia Legislature. WVCA believes the revised tHe éluminum
and beryllium standards, which are currently effective through an 'emergency rule filing,
further advance the effectiveness of the state’s water quality standards program.

On October 12, 2012, WVCA filed comments on the agency’s triennial review of
the state’s water quality standards. The Coal Association would request that WV DEP

consider those comments as part of the current rulemaking initiative.

Aluminum Criteria

WVCA fully supports WV DEP’s efforts to adogf a hardness-based standard for
aluminum to better protect aquatic life and_simplify NPDES compliance with the

aluminum_criteria. While West Virginia has made great strides in revising its water
quality standards for aluminum in years past to reflect the prevailing natural conditions

within the state’s waters, WVCA believes the revisions contemplated in the March 2013

West Virginia Coal Association
Comments on Proposed Revisions to State Water Quality Standards Rule

July 29, 2013




emergency rule and the current rulemaking proposal will finally adopt truly protective
aluminum criteria for West Virginia.

Because aluminum is a very common, naturally occurring element, many streams
in the state exceed the numeric criteria for‘aluminum, with no corresponding signs of
impairment to the aquatic life. The result is a CWA Section 303{d) list of “impaired
waters” with steveral streams identified as impaired for aluminum, mandating the
preparation of Total Maximum Daily Load (TMDL), at state expense, to bring those
waters into compliance with a flawed standard. Additionally, reliance on the current
aluminum standard has burdened NPDES permit holders as they struggle to maintain
compliance with .a standard that, from an aquatic life use protection standpoint, is
meaningless.

As with many other metals, the toxicity of aluminum is inyersely related to water
hardness. In other words, aluminum’s potential toxicity to aquatic life decreases as the
water hardness increases. EPA has developed hardness-dependent equations for a
number of metals to reflect this relationship. For example, West Virginia has adopted
EPA’s hardness-dependent equations for other metals such as cadmium, trivalent

chromium, copper, lead, nickel, silver, and zinc. Similar_hardness-based criteria, as

proposed in the rule should, be adopted for aluminum to reflect the actual toxicity of the

Other states have adopted similar hardness-based aluminum standards. New

Mexico recently adopted a hardness-based standard that was approved by EPA in April

West Virginia Coal Associatlon
Comments on Proposed Revisions to State Water Quality Standards Rule
July 29, 2013




2012, The State of Cblorado received EPA approval of its hardness-based standard in
August 2011.

On March 27, 2013 WVCA submitted detailed comments regarding the state’s
proposed hardness-based aluminum standard. The Coal Association would ask the
agency to consider these previous comments during its deliberations on the current
rulemaking initiative.

Beryllium Criteria

WVCA completely supports WV DEP’s efforts in the proposed rule to -adopt the

bervilium MCL of 0.004 mg/i as the human health Category A criterion.

WV DEP has historically maintained water quality criteria for beryllium that was

proposed, but then speciﬁca-lly rejected, by EPA. West Virginia’s public drinking water
supply/Category A criterion for beryllium is 0.0077 pg/l. However, the national
recommended criterion for beryllium for the protection of human health is 4 ug/l, which
is the maximum contaminant level (MCL) for drinking water. The West Virginia
5éryllium criterion is nearly three orders of magnitude below the EPA recommended
standard.

The current West Virginia criterion appears to be based upon a proposed federal

criterion published in 1991. This proposed rule was never adopted by EPA, and

proposed criterion of 0.0077 1 does not appear in any past versio. EPA’s

nationally recommended water quality criteria. This discarded proposed federal

' 56 Federal Register 58420, November 6, 1991, pg. 58442,

Waest Virginia Coal Association

Comments on Proposed Revisions to State Water Quality Standards Rule
July 29, 2013




recommendation remains in effect for the state and, as a virtue of its misplaced and
illegal application of Category A uses designation (see comments submitted previously
by WVCA on October 12, 2012 regarding the 2014 Triennial Review of water quality
standards), is being applied to all streams and to all NPDES permits by WV DEP.

Following the publication of fhe pfbposed human health water quality criteria,
EPA promulgated the berylliﬁm MCL of 0.004 mg/l in July 1992. West Virginia adopted
its current beryllium criterion of 6.0077 ng/| in 1993; a full year after EPA adopted the
beryllium MCL that remains the national recommended criterion to this day. Therefore,
West Virginia’s beryllium criterion was not based upon the best available science in
1993, and it certainly is no more écientiﬁcallyjustiﬁable now.

The standard for beryllium embodied in the proposed rule has been reaffirmed
by EPA as recently as 2008, when EPA published a draft Integrated Risk Information

System (IRIS) reassessment that proposed no changes to the reference dose upon which

the beryllium MCL is based.?

Continued reliance on the current, unsupported beryllium standard has the
- potential to create substantial regulatory burdens. If beryllium is detected above the
flawed standard, NPDES permit holders could face considerable cost and complications

to assure compliance with a meaningless standard.

see generally “Toxicological Review of Beryllium and Compounds” published by EPA in April 1998 and available at
bttp://www.epa.govfiris/subst/0012.htm
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WVCA appreciates the opportunity to provide these comments regarding the

revisions to the state’s water quality standards.

Respe

Jason D. Bostic
Vice-President
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47 CSR 2. REQUIREMENTS GOVERNING WATER QUALITY
STANDARDS
RESPONSE TO COMMENTS
2014 Triennial Review

On June 14, 2013, the Division of Water & Waste Management (DWWM)
commenced a forty-five day public comment period and subsequently held a public
hearing on July 15, 2013 to accept oral comments on proposed revisions associated
with the Clean Water Act required review of state water quality standards, also
referred to as the “Triennial Review”. The state of WV water quality standards can
be found in the “Rule Governing Water Quality Standards 47CSR2” (“Rule”) and

DWWM proposed the following revisions (summarized):

2.2, and 2.2.1. Revision to “Cool water lakes” definition/addition of “Warm water

lakes™ definition,

7.2.d.8.1. Cat A Use removal, UNT Daugherty Run and Fly Ash Run.

7.2.d. 19.3. Variance removal, Ward Hollow of Davis Creek.

7.2.d.29.1. Zinc site specific, Marr Branch.

8.3.a.2. Lakes nutrient criteria, finalizing language.

8.1. Aluminum, Aquatic Life Use. Revise to hardness based approach.

8.6. Beryllium, Human Health. Revise to the EPA recommended criteria.
8.12.1. Dissolved Oxygen - Removal of Kanawha River main stem, Zone 1.
8.13 and 8.13. 1. Recreational criteria (Fecal coliform to E. coli).

8.29.2. Removal, River specific temperature criteria.




DWWM accepted oral comments at the hearing, and written comments through
July 29, 2013. Twenty-two commenters submitted written comments regarding the
proposed revisions and five commenters provided verbal comments. No comments
were received after the submission deadline. DWWM addresses both the written

and oral comments below.

Written Comments (submitted via email or mail)

1. COMMENTERS: Patrick Gabbert, Bonni McKeown, Robert A. Mertz,
Sara Wilts, Debbie Jarrell, Kathryn A. Stone, Hedda Haning, John Doyle, and
Leigh Anne Keener

COMMENT A: Dissolved Aluminum Criteria

The above listed commenters submitted similar comments, all of which opposed the
revision to the dissolved aluminum criteria. All stated that the revision would not
protect the designated use of WV streams per Clean Water Act Requirements; we
(DEP) need to protect the values of WV's water resources; and protect the public’s
interest and not the interests of a small number of polluters (primarily coal mining
operations) who do not want to pay to treat waste. Some also stated the revision
was based on minimal scientific justification and flawed scientific analysis, the
revision would allow greater than a 13-fold and 46-fold increase over the current
criteria for acute and chronic aluminum toxicity to aquatic life respectively, and

would weaken the standard as it pertains to trout waters.

RESPONSE A: Since the release of the current recommended ambient water
quality criteria for aluminum in 1988, several acute and chronic aluminum toxicity
studies have been published in the scientific literature. These toxicity studies meet
the EPA guidelines for ambient water quality criteria development and also result

in additional data being available for deriving an aluminum acute-chronic
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ratio. These studies also present evidence that a scientifically defensible
relationship exists between the stream hardness concentration and the toxicity of
dissolved aluminum in waters within a pH range of greater-than or equal to 6.5 to
less-than or equal to 9.0. As stated in some of the comments, this revision will
lead to higher aquatic life criteria in some environments, yet in low hardness
streams the criteria will ac‘tually tighten. The information and data presented in
these studies has been vetted and approved by EPA. With respect to trout water
protection, in the analysis of the initial approach, the DWWM requested that the
applicant utilize the toxicity study completed by Cleveland, Little, Wiedmeyer and
Buckler (1989), which included toxicity studies on brook trout, and this study was
included in the calculation of the final equation to ensure that this approach took
into account native trout species and would be protective in B2 Trout designated
waters. As is done for numerous other metal(s) criteria such as zinc, expressing
the aluminum criteria on the basis of a hardness equation, rather than as a single

fixed value, is an acceptable and scientifically defensible approach.

2. COMMENTER: Larry B Dadisman
COMMENT A: Withdrawal of Water Quality Standards Rule

The commenter requests DWWM withdrawal the Rule due to it will harm public

and stream health, and also raises concerns pertaining to water quality pollution.

RESPONSE A: These comments do not pertain to any proposed revisions and at
this time DWWM plans to move forward with the water quality standards rule

making effort. Thank you for your comments.




3. COMMENTER: Bradley Comer
COMMENT A: Various comments on DWWM priorities and water supply.

RESPONSE A: The comments do not pertain to any proposed revisions but thank

you for the comments.

4. COMMENTER: Brian D. Bailey
COMMENT A: Indeno (1,2,3-cd) Pyrene

The commenter recommended a spelling correction to Indeno (1,2,3-cd) Pyrene
which is misspelled in Appendix E of the currently effective water quality

standards rule.

RESPONSE A: DWWM agrees with the comment and will make the correction.

5. COMMENTER: John and Petra Wood
COMMENT A: Dissolved Aluminum Criteria

Commenter disagrees with DEP’s claim that revised aluminum criteria are
necessary to prevent substantial harm to the public interest. Their opinion is that
the proposed changes are in the private interest of industry polluters and will

result in problems down the road that WV taxpayers will have to assume.
RESPONSE A: Please see the response to 1.A

COMMENT B: Dissolved Aluminum Criteria/Water-Effect Ratios (WER)




Commenter states that simply basing a dissolved aluminum aquatic life criterion
on an equation derived from water hardness is not the same as applying a Water-
Effect Ratio. In the public interest, any proposed changes to the criteria would
need to clearly state in 47CSR2 how and when Water-Effect Ratios would be

applied to the proposed aluminum WQS criteria.

RESPONSE B: The commenter is correct in noting the difference between the
water quality criteria and WER. The WER is a tool that is allowed under the Clean
Water Act to help in the development of modifications to water quality standards,
such as the dissolved aluminum criteria. Modifications to state water quality
standards are outlined in section 8.5 of the water quality standards rule. Per the
comment regarding the use of dissolved versus total for the aluminum standard, it
is the policy of the EPA Office of Water that the use of dissolved metal to set and
measure compliance with water quality standards is the recommended approach,
because dissolved metal more closely approximates the bioavailable fraction of
metal in the water column than total recoverable metal. This conclusion regarding
metals bioavailability is supported by a majority of the scientific community within
and outside EPA. It should also be noted that the current aluminum water quality

criteria are listed in the dissolved form.
COMMENT C: Dissolved Aluminum Criteria/Scientific Studies

Commenter suggests that the DEP’s claim that numerous scientific studies have
validated the impact of hardness to the aquatic community is misleading. Most
studies on the biological toxicity of dissolved aluminum have been confined to
trout/salmon species at a pH <6.5. Commenter suggests that impairment due to

dissolved aluminum concentrations can occur in neutral to basic (pH 6.5-9.0)

Appalachian streams. Commenter also implores DEP to provide the public and




the state legislature with a list of the numerous scientific studies referred to in the

Justification.

RESPONSE C: All of these studies have been reviewed by DWWM and
approved by EPA and meet federal guidelines for use in the development of this
approach. Waters with a pH of less than 6.5 are below the acceptable pH range
identified by EPA, and such waters favor the dissolution of aluminum into more
bioavailable monomeric and ionic forms. Consistent with EPA’s existing criteria
for aluminum, the updated aluminum criteria only considered toxicity studies
conducted with in the pH range of 6.5 and 9.0 and is reflected in the proposed
criteria where the hardness based equation can only be utilized in waters where pH

is within this 6.5 to 9.0 range. All materials are available upon request.
COMMENT D: Dissolved Aluminum Criteria/pH/Public Interest

Commenter believes that although the proposed criteria may avoid substantial
economic harm to both the regulated community and the agency, they will not
maintain the level of protection necessary for aquatic life and believes that the
public interest would best be served if DEP withdraws the dissolved aluminum .

amendments from 47CSR2.

RESPONSE D: The revised aluminum standards are based on the protection of
the aquatic life of West Virginia rivers and streams. This data is considered
acceptable for updating the aluminum criteria, which will protect this use by
tightening aluminum standards in low hardness waters as well as prevent
overprotection in high hardness streams. At this time DWWM plans to move

forward with the water quality standards rule making effort.




6. COMMENTER: Janet Keating (Ohio Valley Environmental Coalition)
COMMENT A: Dissolved Aluminum Criteria

The commenter expresses opposition to proposed changes to the rule, specifically
the dissolved aluminum criteria revision. This opposition is based on the change
fo the hardness based approach, allowing significantly more pollution that would
be toxic to aquatic life. The commenter also stated the revision would allow
greater than a 13-fold and 46-fold increase over the current criteria. The
commenter stated this revision would not protect the designated use of WV streams
per Clean Water Act Requirements; we (DEP) need to protect the values of WV's
water resources, and protect the public’s interest and not the interests of a small
number of polluters (primarily coal mining operations) who do not want to pay to

treat waste.
RESPONSE A: Please see the response to 1.A.
COMMENT B: Protection of state water resources

The commenter makes references to the significance of the state of West Virginias
water resources, and the scarcity other states are facing due to long term droughts.
Supporting evidence is also presented pertaining to public opinion on drinking

water protections and a reference is made to the DWWM mission statement.

RESPONSE B: Thank you for the comment and the references to the public
opinion survey. We agree that the protection of the state’s water resources is a

priority and as stated in the comment this is included in the DWWM mission

statement.




7. COMMENTER: Angela Rosser (West Virginia Rivers Coalition)
COMMENT A: Section 47-2-5: Mixing Zones

Commenter states that mixing zones are not appropriate for relaxing discharge
limits when data indicates that a waterbody lacks the assimilative capacity for a
bioaccumulative pollutant, such as selenium. Commenter strongly suggests that
DEP apply these provisions in a manner consistent with the purposes of the federal

Clean Water Act.

RESPONSE A: This comment on mixing zones does not pertain to any proposed
revision but we thank you for the comment. It should be noted that the DWWM
permitting section follows federal and EPA approved state guidelines which are
outlined in 47CSR2 and 47CSR10. The state of West Virginia has stricter mixing
zone requirements than what is allowed in the federal guidelines and it should also

be noted that all mixing zones included in permits are approved by EPA.

COMMENT B: Section 7.2.d.19.3: Removal of site-specific criteria for Ward
Hollow of Davis Creek

Commenter fully supports removal of this variance.
RESPONSE B: Thank you.

COMMENT C: Section 7.2.d.29.1: Additions of site-specific zinc criteria for
Marr Branch

Commenter has general concerns about adding a site specific zinc criterion and
encourages long-term solutions be sought to find effective ways to treat water

without the use of zinc.




RESPONSE C: Thank you for the comment, and we acknowledge the concern
and it should be noted that the treatment efforts in this location will not stop due to
this revision. The permittee is still required to meet this and other water quality

standards.
COMMENT D: Section 8.3.a.2: Criteria for Nutrients-Lakes

Commenter supports the changes to the nutrient criteria for lakes and would like
for WVDEP fto consider nutrient criteria for streams. Under the Federal Clean
Water Act, West Virginia has an obligation not to contribute to degradation of its
downstream neighbors. ~Commenter urges DEP to reconvene the Nutrient
Committee and move the criteria-setting process for riﬁers and streams forward as

expeditiously as possible.

RESPONSE D: Thank you for the comment, and we continue to work on nutrient
criteria for streams and rivers. At this time we do not plan on reconvening the

nutrient committee but we may consider this action moving forward.
COMMENT E: Dissolved Aluminum Criteria

The commenter strongly opposes WVDEP's proposed revisions to the aluminum
water quality criteria. The commenter believes the proposed rule change will
significantly weaken the aluminum criteria and WVDEP lacks the sufficient
information to promulgate hardness based aluminum criteria. The commenter
feels aluminum toxicity is complex and WVDEP has not considered any of the
complex interactions affecting aluminum toxicity. Also, the standards of Colorado
and New Mexico are based on total recoverable aluminum while the agency’s
proposed aluminum standard is based on dissolved aluminum only making the
Colorado and New Mexico criteria more stringent. The commenter believes

WVDEP must abandon the flawed aluminum criteria.




RESPONSE E: Thank you for the comments, please see the responses to

comment 1.A and comment 5.

COMMENT F: Appendix E Table 1 Section 8.13: Revision from Fecal Coliform
to E. coli

Commenter supports revision to E. coli but is concerned with how the transition
will be handled. Commenter feels that the old and new bacterial criteria should
run concurrently until WVDEP has adequately collected E. coli data on WV
streams. Specifically, all streams listed as impaired by fecal coliform should
remain on the 303(d) list, unless new E. coli data are collected that specifically
contradict the existing impairment. This transition process should be explicitly
stated in the water quality standards. Commenter also has serious concerns over
the daily maximum criterion of 1074 cfu/100 ml in the proposed revision, fearing
that since WVDEP rarely collects bacteria samples more than once per month, the
proposed daily value will likely become the default criterion. This would result in
criteria less stringent than the existing criteria. Commenter feels that the proposed
daily maximum criterion should be dropped and the proposed 410 cf/100 ml
should become the maximum not to be exceeded. ﬂte commenter feels that the
added daily provision to the rule is confusing and could be interpreted as a

weakening of the current bacteria standard.

RESPONSE F: Thank you for the comments and at this time we have decided to
remove the proposed revision to replace fecal coliform with E. coli for the state
recreational criteria. This decision was based on some of the concerns raised in
this comment, including the concern per the status of the transition period. Prior to
proposing this revision, West Virginia and many other states requested guidance

from the United States Environmental Protection Agency (“EPA”) on numerous
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issues including how the implementation of the new criteria would impact
assessment efforts and unfortunately that was not provided. Without this guidance
we believe that it is not prudent to move forward with this revision until that

information has been provided.

COMMENT G: Appendix E Table 1 Section 8: Total Dissolved Solids and
Conductivity

The Commenter states that the triennial review fails to update West Virginia’s
water quality parameters to include numeric standards for TDS and Conductivity.
Commenter recommends that the TDS standard be set at 250mg/l, which is the
USEPA recommend Human Health criterion. In addition, commenter believes it
is imperative that DEP proposed and finalized an aquatic life criterion for
conductivity that is consistent with the recent series of peer-reviewed scientific
analyses that link high conductivity with harm to aquatic life. USEPA published a
draft report that derived a conductivity benchmark of 300 uS/cm in 2010.
Conductivity levels of 300 uS/cm and greater harm aquatic life and create
conditions that violate West Virginia’s prohibition against discharging materials
in concentrations that are harmful to aquatic life in state waters. The commenter
therefore feels that an enforceable water quality criterion for conductivity is

necessary to meet this basic requirement.

RESPONSE G: This comment on total dissolved solids and conductivity does not
pertain to any proposed revision but we thank you for the comment. We will
continue to review and update state water quality standards and may consider these

comments in future triennial reviews.
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8. COMMENTER: Brent Walls (Potomac River Keeper)

COMMENT A: Narrative Criteria — Section 47-2-3: Conditions Not Allowable

in State Waters

Commenter states that paragraph 3.2 reads as if these criteria apply only where
“sewage, industrial wastes or other wastes present in any of the waters of the state
“cause or materially contribute to” the undesirable conditions proscribed in
subparagraphs 3.2.a.-3.2.i. The commenter feels that these criteria do not apply to
all designated uses at all flows as stated in section 303(c)(2)}(4) of the Clean Water
Act. Commenter suggests revising the WQS Rule to clearly require that the
conditions listed in 3.2 are prohibited in state waters, without regard to their
causes. In addition to clarifying the narrative criteria, the commenter suggests
that the State adopt an implementation plan to ensure that the criteria will be
applied faithfully and effectively. The commenter is concerned that some waters in
the Potomac watershed and elsewhere are impaired by nutrient-driven algal
blooms and other related pollution problems and note that permit limits have not
been effectively and uniformly implemented. They suggest that DEP develop
reliable and well-supported procedures for developing nutrient limits based on
narrative criteria, pointing to the failure of the DEP to obtain a favorable ruling in
the case Mandirola v. White Sulphur Springs. Another area of concern for the
commenter is mountaintop removal coal mining, the need to update current

implementation procedures as it pertains to the narrative statement.

RESPONSE A: This comment on the narrative statement does not pertain to any
proposed revision but we thank you for the comment, and we may consider this

comment and revisions in future triennial review efforts.

12




COMMENT B: Section 47-2-4. Antidegradation Policy

Commenter suggests that the implementation of this policy is extremely deficient in
numerous ways, as explained below, and that EPA can and should review the

policy during the Triennial Review period.

Trigger for Antidegradation Reviews: Commenter feels that each permitted
activity should be reviewed for antidegradation, whether covered by a new or

existing permit and regardless of any explicit proposal to “expand” the discharge.

Existing Uses: Commenter states that under the Rule, the State claims authority to
exclude uses it deems merely “incidental” but such a limitation on existing uses is

not legally supportable.

Significant or De minimis Water Quality Impacts: Commenter feels that the 10%
de minimis value in the antidegradation policy is not supported by federal law and,
in any case, the application of the type of general rule described here is arbitrary

and technically insupportable.

Commenter states that DEP fails to even acknowledge such factors as
bioaccumulation, bioconcentration, synergistic or additive effects, carcinogenicity,
or many other pertinent technical factors, and thus, its establishment of the
significance threshold in the antidegradation implementation procedures is
arbitrary and capricious. Also, DEP has failed to provide antidegradation
protections in other instances, -particular those relating to mining activities.
Another area in which the commenter feels antidegradation is almost completely
disregarded is in relation to “general” NPDES discharge permits such as the
construction stormwater general permit, which does not include any water quality
based controls that could be said to uphold all numeric and narrative criteria, let
alone the antidegradation policy.

13




RESPONSE B: This comment on anti-degradation does not pertain to any
proposed revision but we thank you for the comment, and we may consider this
comment and revisions in future triennial review efforts. It should also be noted
that the federal government is revising the federal water quality standards rule and
some revisions to the state procedures may be completed once that effort is

finalized.
COMMENT C: Section 47-2-2.1: Definition of “Point Source”

Commenter states that the definition of “point source” in the proposed rule varies
from the federal definition, and that the terms “concentrated animal feeding

operation” and “landfill leachate collection system” should be added.

RESPONSE C: This comment on the definition of “Point Source” does not
pertain to any proposed revision. At this time the definition is adequate but we

may review this topic in future triennial review efforts.

COMMENT D: Appendix E, Table 1 item 8.33.1: Exemption from Turbidity

Criterion

Commenter feels that the BMP exemption from turbidity requirements is unwise,
conflicts with federal regulations, and should be eliminated for two reasons: 1)
The treatment provided for any discharge should be required to meet the same
water quality based effluent limits as those applied to all other discharges and
should reflect a waterbody’s ability to assimilate wastes, not differences in the
activities producing the pollution and 2) Water quality based limits in permits are
to be written to meet certain criteria under critical conditions of stream flow.
Under technology-based limits, BMP’s are allowed to perform less efficiently
under the highest flows in storm events, but this is not allowed when limits are

water quality based. The discharges cited in 8.33.1 should be required to maintain
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the same criteria as all other point source discharges to ensure protection is

provided under critical conditions.

RESPONSE D: This comment on the turbidity criteria does not pertain to any

proposed revision. We may review this comment in future triennial review efforts.

10. COMMENTER: Paul Calamita (West Virginia Municipal Water
Quality Association)

COMMENT A: Section 5.2.h.4 — No Mixing Zones When IWC Exceeds 80%

Commenter feels that mixing zones should be allowed when IWC exceeds 80% of
the 7010 flow because the 7Q10 occurs very rarely (~ 2% of the time).
Prohibiting a mixing zone for a discharge with an IWC >81% means that permit
limits will be significantly overprotective at 7Q10 flows and extremely
overprotective at higher flows. The State limitation should be revised to 95% IWC

instead of the current 80%.

RESPONSE A: This comment on the mixing zone regulations does not pertain to
any proposed revision. At this time we believe the regulations for mixing zones

are appropriate and protective of designated uses at all flow conditions.
COMMENT B: Section 6.2: Category A

Commenter objects to the DEP’s application of Category A criteria to all 1a.w.'ltem,
stating that the policy is technically and legally incorrect and not supported by
State statute. They recommend that DEP reverse this policy and add the Jollowing
to Section 6.2: “This category includes stream segments on which the Jollowing

are located:”’
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RESPONSE B: This comment on application of Category A criteria does not
pertain to any proposed revision. At this time we believe the application of
Category A in state waters is appropriate and protective of drinking water. It
should also be noted that tools are available to modify the designated use of a
water body, as was conducted for the proposed revision to the removal of Category

A use in Fly Ash Run and the UT of Daugherty Run.
COMMENT C: Section 7.a.2: Half-Mile Rule

Commenter urges the DEP to incorporate a waiver provision into the “half-mile”
rule to avoid unnecessary regulation changes. The following language is

suggested:

The one-half mile rule is not applicable to any stream segment upstream from the

intake of a public water supply (Water Use Category A) if the affected water intake

owner waives the benefit of the rule in a writing provided to the department. To

remain effective, the waiver must be renewed by the downstream water intake

owner for each permit renewal of an affected upstream discharger. Any waiver

under this subsection may be revoked by the owner of an affected intake upon the

provision_of written_notice to the department. Upon receipt_of the notice of

revocation. the department _shall modify any upstream permit _to impose

requirements in accordance with the one-half mile zone requirement.

The commenter believes the intake owner should have the opportunity to waive the
rule if they concur that the rule imposes an unnecessary hardship on the upstream
discharger. This change will allow the half-mile rule to be tailored to apply where

it is needed rather than having it apply to everyone.
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RESPONSE C: This comment on the half mile rule does not pertain to any
proposed revision. Thank you for the comment and we may review in future

triennial review efforts.
COMMENT D: Sections 7.b.2 and 8.2.b: Harmonic Mean Flow

Commenter feels that the DEP should use Harmonic Mean Flow for human health
and other long-term bioaccumulative pollutants of concern, including carcinogens.
Commenter is not aware of any other state that applies the 7Q10 flow to all water

quality criteria.

RESPONSE D: This comment on the request to use harmonic mean flow vs
7Q10 does not pertain to any proposed revision. Thank you for the comment and

we may review in future triennial review efforts.
COMMENT E: Sections 8.3.a.2 and 8.3.a.3: Nutrient Criteria for Lakes

Commenter suggests that the DEP re-propose the criteria linking TP and
chlorophyll a in a way that EPA could not partially veto. They mention that the
State of Maine and others have done so to obtain EPA approval of similarly linked

criteria.

RESPONSE E: Thank you for the comment and at this time we will be moving
forward with the proposed revision to the lakes criteria. We have worked
diligently with staff from EPA to resolve the past issues with the proposed (and un-
approved) portion of the lakes nutrient criteria, and believe that we can resolve any
issues in the assessment and listing process. We have reviewed the efforts that
Maine has put forth and do not believe we have the data or resources to take a

similar approach to lakes criteria and assessment protocols.

17




COMMENT F: Sections 8.1.1 and 8.1.2: Hardness-Based Chronic Aluminum

Criteria

Commenter suggests that the DEP use a maximum hardness level of 400 mg/l

instead of 220 mg/l in its revised aluminum criteria.

RESPONSE F: The studies and data used to develop the hardness based equation
did not use hardness greater than 220 mg/L and do not support using a greater level

of hardness than what has been proposed.
COMMENT G: Section 8.13: Change to E. coli

Commenter is concerned about the proposal to establish a daily maximum value of

1074 cfu/100ml and urges the DEP to include the following footnote:

“1074 cfu/100ml will be the daily maximum imposed in permits for publicly-owned
treatment works and this value cannot be exceeded in more than one percent of the

samples taken over the permit term.”

If the above cannot be granted, then the commenter wants the 10 percent
exceedance provision allowed in the EPA criteria. The commenter states that this

is a critical issue for the MWQA members.
RESPONSE G: Please see the response to 7.F.
COMMENT H: Section 8.1.8.2: Methylmercury Water Column Criteria

Commenter urges the DEP to include a footnote on this criterion which clarifies
that it is an Annual Average water column number. Water column methylmercury
is a long-term uptake issue such that annual average limits are technically and
legally appropriate (and fully protective). Day-to-day variations in water column

mercury levels are not significant to the long-term uptake levels.
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RESPONSE H: This comment on the request to revise the methylmercury water
column criteria does not pertain to any proposed revision. It should be noted that
we along with ORSANCO and other states, continue to review the various issues
surrounding mercury criteria and this may be considered in future triennial review

efforts.

11. COMMENTER: David Yaussy (West Virginia Manufactures

Association)
COMMENT A: Aluminum

Commenter supports the change in the aluminum standard to a hardness-based

criterion.
RESPONSE A: Thank you.
COMMENT B: Beryllium

Commenter supports the changes in the beryllium standard that were made by the
emergency rule. They point out that the current criterion of .0077 ug/l is below the
lowest method detection limit. The only extant criterion appears to be the Safe

Drinking Water Act MCL of 4 ug/I.
RESPONSE B: Thank you.
COMMENT C: Selenium

Commenter makes reference to the 2013 WV Legislature mandate that DEP
develop selenium criteria for aquatic life afier consultation with the regulated
community. Commenter requests that they be included among those consulted
during the future selenium criteria development process.
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RESPONSE C: We will keep the WVMA in mind as that process moves forward.
COMMENT D: Category A Use

Commenter objects to the fact that the DEP applies the Category A use to all state
waters, as if all streams in the state were public water supplies, and imposes
permit conditions to protect the public water supply use where that use does not
exist. Commenter indicates that the State has never formally designated all water
bodies as public water supplies and that only Categories B and C automatically
apply to all state surface waters. They point out that other states do not treat all
streams as public water supplies. They also point out that it is a lengthy and
expensive procedure to get the Category A use removed from a stream, which in
many instances would not be required if the Category A did not apply
automatically to all streams. Commenter also states that DEP’s Justification to
preserve the future ability of a stream to serve as a potable water supply is
unwarranted and that such a protection is already afforded by operation of the
water quality standards. Should a public water supply be installed, Category A
becomes an existing use and the public water supply criteria apply at that location.
Commenter indicates that its proj}osed changes to not apply Category A statewide
would provide relief to industry white not removing any protection from WV's

citizens.

RESPONSE D: Please see the response to 10.B




12.  COMMENTER: Rob Reash (American Electric Power)
COMMENT A: Section 47-2-2: Definitions

Commenter believes the definitions of cool water and warm water lakes are

adequate.
RESPONSE A: Thank you.
COMMENT B: Section 47-2-8, subsection 8.3: Criteria Jfor Nutrients

Commenter states that algal blooms can be very transitory and temporal due to
weather and/or lake level conditions. Thus, the narrative criterion that prevents
“algal blooms or concentrations of bacteria which may impair or interfere with
the designated uses of the affected water” (subsection 3.2.g.) should be evaluated
in light of the extent and duration of suspected algal and/or bacterial-caused water

quality changes.

RESPONSE B: Thank you for the comment and we will consider this during the

assessment and listing efforts.
COMMENT C: Appendix E, Table 1: Numeric Water Quality Criteria
Commenter supports the following revisions:

- New hardness-based aluminum criteria for aquatic life, stating that the existing
criteria are overly protective and have resulted in the construction of waste water
freatment units that provide little or no net environmental benefit concerning

aluminum toxicity.

-Revised beryllium criterion for human health, stating that the existing criterion is
overly protective, is less than known detection limits, and has resulted in
permitting and water quality assessment difficulties.
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- Replacement of fecal coliform human health criteria with E. coli criteria, as it

reflects EPA’s most recent assessment of allowable threshold levels.

RESPONSE C: Thank you for the comments and please see the response to the

response to 7.F as it pertains to the fecal coliform to E. coli revision.

13. COMMENTER: Jason Bostic (West Virginia Coal Association)
COMMENT A: Aluminum Criteria

Commenter supports DEP’s efforts to adopt a hardness-based standard for
aluminum to better protect aquatic life and simplify NPDES compliance with the
aluminum criteria. Commenter feels that many streams in the past have been
listed as impaired and targeted for TMDL’s based on a flawed standard. They
point out that other states such as New Mexico and Colorado have adopted similar

hardness-based aluminum criteria.
RESPONSE A: Thank you.
COMMENT B: Beryllium Criteria

Commenter supports DEP’s efforts to adopt the beryllium MCL of 0.004 mg/l for
Category A. They point out that the current criterion for beryllium, 0.0077 ug/l, is
nearly three orders of magnitude below the EPA recommended standard. The old
criterion was adopted a full year afier EPA adopted the beryllium criterion that
remains the national recommended criterion to this day. Commenter feels that
WV's current beryllium criterion was not based upon the best available science in

1993, and remains scientifically unjustifiable.

RESPONSE B: Thank you.
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14. COMMENTER: Tom Boggs (West Virginia Chamber of Commerce)
COMMENT A: Aluminum and Beryllium

Commenter applauds the agency’s work in developing revised criteria for these
parameters. Urges the agency to continue to carefully examine other water quality
standards and policies to ensure they are scientifically justified and strike an
appropriate balance between environmental protection and Jostering a healthy

economy.
RESPONSE A: Thank you.
COMMENT B: Category A

Commenter is disappointed that the DEP is not applying the Category A use
designations in accordance with the existing statutory and regulatory framewortk,
as urged by the Chamber in its letter dated October 12, 2012. The commenter
feels that DEP is implementing by policy an interpretation of Category A that is
not supported by existing regulation, and in doing so, has discouraged
development and investment by imposing standards more stringent than those of
surrounding states, thus placing WV at a competitive disadvantage when it

attemplts to attract new industry and investment.

RESPONSE B: Please see the response to 10.B

14. COMMENTER: Denise Hakowski (Environmental Protection Agency)

COMMENT A: The commenter questions that after the deletion of the site
specific criteria (for dissolved oxygen and temperature) and the variance (for

chlorides) will general statewide criteria apply in those locations?
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RESPONSE A: Yes, general statewide criteria will apply at those sites. We will
ensure that this information will be included in the final rationale package that is

sent to EPA for approval.

COMMENT B: The commenter requests that information be sent concerning the
proposed revisions on Marr Branch and Daugherty Run. The commenter also
states the information and rationale for the modifications must be based on sound

scientific rationale and protects the designated use.

RESPONSE B: We will provide all information pertaining to these modifications
and can ensure that these modifications were based on sound science, followed
proper procedures outlined in both state and federal policy, and protect the
designated use of the streams. We also thank EPA for their assistance and initial

review during the modification efforts.

COMMENT C: The commenter supports the revision from fecal coliform to E.
coli but requests removal of the minimal sample size language found in the criteria
statement and further justification on the protectiveness of the proposed “daily

value”.
RESPONSE C: Please see response to 7.F.

COMMENT D: The commenter recommends that DEP review the State of

Pennsylvania’s sulfate criteria and consider for adoption in West Virginia.

RESPONSE D: While this is not a comment pertaining to a proposed revision, we
are aware of this downstream impairment and consider this in the
permitting/NPDES process; if warranted permit limits can be imposed. Based on

ambient sampling data collected by the WVDEP Watershed Assessment Branch
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(WAB) the Monongahela river has been meeting the PA sulfate WQS limit since
2009.

COMMENT E: The commenter offers support to continually study and update

the proposed aluminum criteria and offers assistance in that effort.

RESPONSE E: Thank you and we welcome that assistance.
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DEPARTMENT OF ENVIRONMENTAL PROTECTION
SUMMARY OF AMENDMENTS
AGENCY APPROVED RULE
“Requirements Governing Water Quality Standards”, 47CSR2

The following amendments have been included in the Agency Approved Rule - Requirements
Governing Water Quality Standards, 47CSR2:

1.

8.13 and 8.13.1. Recreational criteria (Fecal coliform to E. coli). Proposed revision to
remove the fecal coliform bacteria standard and replace with the new EPA recommended
E. coli criteria has been removed. This decision was based on some of the concerns
raised during the comment period, including the concern per the status of the transition
period. Prior to proposing this revision, West Virginia and many other states requested
guidance from the United States Environmental Protection Agency (“EPA”) on numerous
issues including how the implementation of the new criteria would impact assessment
efforts and unfortunately that was not provided. Without this guidance we believe that it
is not prudent to move forward with this revision until that information has been
provided.

8.23. Organics, Indeno (1,2,3-cd) Pyrene - This is a revision to the spelling of “Indeno”
which is currently misspelled as “Ideno” in the currently effective rule.




