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APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

Rule Title: Distribution of Support Payments

Type of Rule: X7 Legislative :_Intcrpretivc [ Procedural
Agency: The Bursau for Ghild Support Enforcement

Address; 330 Capitot Street, Room 147

Char!annn' WV_25301-370%

Phone Number 304-356-4730 Email: kim. s.rider@wy.oov

._—___—__—_,—__—__—_;——__—___—-—___—_——— —— ——

Fiscal Note Summary
Summarize in a clear and concise manner what impact this measure
will have on casts and revenues of state government.

Fiscal Note Detail
Show over-all effect in ltem 1 and 2 and, in ltem 3, give an explanation of
Breakdown by fiscal year, including long-range effect.

FISCAL YEAR
Effect of Proposal Curreat Next Fiscal Year
Increase/Decrease Increase/Decrease {Upon Full Implementation)
{usc »-=) {use =)
1. Estimated Total Cost 0.00 0.00 0.00
Personal Services 0.00 .00 0.00
Current Expenses 0.00 0.00 0.00
Repairs & Alterations 0.00 0.00 0.00
Assets Q.00 0.00 0.00
Other 0.00 0.0% 0.00
e Siimated Total - 0.00 0.00 0.00
Rule Title: Distribution of Suppont Payments




Rule Title: Bistnbution of Suppont Payments

3. Explanation of above estimates (including long-range effect):
Please include any increase or decrease in fees in your estimated total revenues,

None anticipated, as this is merely placing the current Policy Manual into Legisiative Rule format in
order to bring the Bureau into compliance.,

MEMORANDUM

Please identify any areas of vagueness, technical defects, reasons the proposed rule would
not have a fiscal impact, and/or any speeial issucs not captured clsewhere on this form.

Date: 7&?/10/5

Sighatwt of Agency Head og, Awthorized presentative




ESTIONNAIRE

(Please include a copy of this form with each filing of your rule: Notice of Public Hearing or Comment Period: Proposed
Rule, and if needed, Emergency and Modified Rule.)

DATE: JULY 7,2013

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM:(4gency Name, Address & Phone No ) THE BIRFAL] FOR CHII D S1IPPORT ENFORCFMENT

350 CAPITOL STREET, ROOM 147
CHARLESTON, WV 25301-3703

(304) 558-3780
(304) 558-4092 (FAX)

LEGISLATIVERULETITLE: REREALED (INTERSTATEINCOME WITHHOLDING)

RE-PROMULGATED AS 97CSR6

l. Authorizing statute(s) citation W VA_CODE §48-18-105 (19)

2. a.  Date filed in State Register with Notice of Hearing or Public Comment Period:

JUNE 25, 2013

b.  What other notice, including advertising, did you give of the hearing?

NONE

c.  Date of Public Hearing(s) or Public Comment Period ended:

COMMENT PERIOD ENDED JULY 25, 2013

d.  Attachlist of persons who appeared at hearing, comments received, amendments, reasons
for amendments.

Attached No comments received




€. Date you filed in State Register the agency approved proposed Legislative Rule following
public hearing: (be exact)

f.  Name, title, address and phone/fax/e-mail numbers of agency person(s) to receive
all written correspondence regarding this rule: (Please type)

KIM RIDER, ASSISTANT TO GENERAI COUNSFL
BUREAU FOR CHILD SUPPORT ENFORCEMENT
350 CAPITOL STREET, ROOM 147
UHARLCESTUN, WV  203UT-5/0U3

(304) 356-4730

(an) 55840072 (FA)()

KIM.S.RIDER@WV.GOV

g 1E DIFFERENT FROM ITEM ‘P, please give Name, title, address and phone
number(s) of agency person(s) who wrote and/or has responsibility for the contents of this
rule: (Please type)

HEIDIt, TAILMAGE, GENERAL COUNSEL
BUREAU FOR CHILD SUPPORT ENFORCEMENT
350 CAPITOL STREET, ROOM 147
CHARLESTON, WV 2530713703

(304) 558-3780

{304) 558-4092 (FAX)

If the statute under which you promulgated the submitted rules requires certain findings and
determinations to be made as a condition precedent to their promulgation:

a.  Give the date upon which you filed in the State Register a notice of the time and place

of a hearing for the taking of evidence and a general description of the issues to be
decided.

NOFARRPLICABLE




Date of hearing or comment period:

On what date did you file in the State Register the findings and determinations required
together with the reasons therefor?

Attach findings and determinations and reasons:

Attached




STATE OF WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN RESOURCES
BUREAU FOR CHILD SUPPORT ENFORCEMENT

Earl Ray Tomblin Roceo S. Fucillo |
Gavernor Cabinet Secretary

MEMORANDURN

TO: The Office of the Secretary of State
Administratiye Law Division
FROM: Heidi L. Talmage, Esquire
General Counsel
DATE:
SUBJECT: Brief Summary of Propesed Legislative Rule 97.7

e e e e e e e e e e e e e e s s — — T S e e i s .
Tt} -_—— — . . e e — — I ]

Pursuant to West Virginia Code § 48-8-105 (19), the Bureau for Child Support
Enforcement is authorized to file fules to address issues related to the establishment of
paternity, the establishment; modification, and enforcement of support obligations, and
other issues required to maintain compliance with Federal IV-D requirements. This
proposed Legisfative Rule explains the methods that obligors may use to make payments
o the Bureau, the methods that the Bureau shall use to disburse coliections to obligees,
sets forth the hierarchy of payment allocation, and establishes the amount of any collection
that the State will pass through to obligees whose support is assigned to the State.




STATE OF WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN RESOURCES
BUREAU FOR CHILD SUPPORT ENFORCEMENT

Earl Ray Tomblin Karen L. Browning
Governor Cabinet Secretary

MEMORANDUM

TO: The Office of the Secretary of State
Administrative Law Division
FROM: Heidi L. Taimage, General Counsel
DATE:
SUBJECT: Brief Statement of Circumstances Requiring Rule

= o — ——— —— iy o s — —_—————

The West Virginia Supreme Court of Appeals, in Boyd v. Caplinger, stated that the
Bureau's Child Support Manual was not a Legislative Rule because the manual had not
gone through the proper legislative process. The Court directed the Bureau to utiiize the
proper process for incorporating the manual as a Rule.




97 CSR 7

Title 97
Legislative Rules
The Bureau for Child Support Enforcement

Series 7
Distribution of Support Payments
§ 97-7-1. General.

1.1. Scope. - The purpose of this rule is to establish the methods that obligors can
use to make payments to the bureau, the methods that the bureau shall use to disburse
collections to obligees, sets forth the hierarchy of payment allocation, and establishes
the amount of any collection that the state will pass through to obligees whose support
is assigned to the state.

1.2. Authority. — W. Va. Code § 48-18-105 (19)
1.3.Filing Date. -  (Jeeme 2 S, L5
1.4. Effective Date. -

§ 97-7-2. Definitions.

2.1, Bureau. - The Bureau for Child Support Enforcement. The Bureau for Child
Support Enforcement is established by W.Va. Code § 48-18-101 and is designated as
the single state agency to fulfill the obligations of the State of West Virginia under Title
IV-D of the Social Security Act. Pursuant to W. Va. Code § 48-18-122, the bureau
operates the central state case registry.

2.2, Cash public assistance. - Monetary benefits provided to eligible individuals under
Title IV-A of the Social Security Act. Eligibility for these benefits involves meeting
income, asset and household composition reguirements.,




2.3. Department. - The Depariment of Health and Human Resources. The
Department of Health and Human Resources is established pursuant to W. Va. Code
§ 5F-1-2 and contains within it the Bureau for Child Support Enforcement.

2.4. Obligee. - An individual or the estate of a decedent to whom a duty of support is
owed or is alleged to be owed or in whose favor a support order has been issued or a
judgment determining parentage has been rendered: or a state or political subdivision to
which the rights under a duty of support or support order have been assigned or which
has independent claims based on financial assistance provided to an individual obliges;
or an individual seeking a judgment determining parentage of the individual's child.

2.5. Obligor. - An individual or the estate of a decedent who owes or is alleged to
owe a duty of support, or who is alleged, but has not been adjudicated to be a parent of
a child, or wha is liable under an order of support.

2.6. Order of Support. - A judgment, decree or order, whether temporary, final or
subject to modification, issued by a court or an administrative agency of competent
jurisdiction, for the support and maintenance of a child, including a child who has
attained the age of majority under the taw of the issuing state, or a child and the parent
with whom the child is living, or the support and maintenance of a spouse or former
spouse, which provides for monetary support, health care, arrearage or
reimbursements,

2.7. Support. - The payment of money, including interest, for a child or spouse,
ordered by a court of competent jurisdiction or an administrative agency authorized to
establish support obiigations, whether the payment is ordered in an emergency,
temporary, permanent or modified order, the amount of unpaid support shall bear
simple interest from the date it accrued, at a rate of five percent per annum, and
proportionately for a greater or lesser sum, or for a longer or shorter time; or a payment,
including interest, to third parties on behalf of a child or spouse, including, but not
fimited to, payments to medical, dental or educational providers, payments to insurers
for health and hospitalization insurance, payments of residential rent or mortgage
payments, payments on an automobile or payments for day care; or the payment of
money, including interest, to a mother for the necessary expenses incurred by or for the
mother in connection with her confinement or of other expenses in connection with the
pregnancy of the mother.

2.8. Voluntary cooperation Medicaid cases ~ Medicaid recipients who are not required
to cooperate with the establishment of paternity or the establishment and enforcement
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of child support obligations. These include recipients of Transitional Medicaid, Child-
Only Medicaid recipients, and Medicaid cases where a pregnant woman is the only
recipient of the service.

§ 97-7-3. Methods by which an obligor may make support payments.

3.1. An obligor who wishes to make a support paymént or a payment on fees and
costs may do so in a variety of ways:

3.1.a. The bureau accepts payments made by cash, money order or check during
normal business hours in the fifty-four (54) county offices operated by the department
and in the bureau's central administrative office in Kanawha County;

3.1.b. The bureau accepts payments made by money order or check by mail:

3.1.b.1. The mailing address of the bureauy may be obtained by calling any office
of the bureau;

3.1.c. The bureau accepts payments by electronic check or credit card through its‘
twenty-four hour telephone service; “

3.1.d. The bureau accepts payments by electronic check or credit card through its
website. ‘

§ 97-7-4. Hierarchy for allocation of support paymenis when an obligor owes
support to one obligee.

4.1. All amounts collected by the bureau for the payment of child support, spousal
support, medical support, fees and costs shall be allocated or credited to individual
cases according to the terms of 45 C.F.R. § 302.51, 45 C.F.R. § 302.52, and the
attached chart.

4.1.a. When an obligor owes support to only one obligee, all payments collected
from that obligor shall be credited to the account of the obligee.




§ 97-7-5. Hierarchy for allocation of support payments when an obligor owes
support to more than one obligee.

5.1. When more than one obligee is owed support by the same obligor, allocation of
the amounts collected is dependent upon the source of the payment, the status of the
support order, and the character of the amounts owed. In addition to the federal
regulations related to the hierarchy of allocation set forth in § 97-7-4, the following
additional rules apply. '

5.2. When the payment is received that is not from an income withholding or from a
state or federal income tax refund offset:

5.2.a. if none of the cases have an income withholding in place and none have an
order of support, any payments received shall be allocated proportionately among the
cases, based upon the number of children in the obligor's cases for whom paternity is
established.

3.2.b. If none of the cases have an income withholding in place but all have orders
of support, any payments received shall be allocated proportionately among the cases,
based upon each case's relative percentage of the total current support obligation owed
by the obligor in all of his or her cases.

5.2.c. If all of the cases have an order of support but not ail have income withholding
notices issued, any payments shail be allocated to the case or cases where income
withholding notices have not been issued. The funds shall be allocated proportionately,
based upon each case’s relative percentage of the total current support obligation owed
by the obligor in all of his or her cases without income withholding notices in place.

9.2.c.1. If all of the cases have an order of suppoert but not all have income
withholding notices issued, and one or more of the cases without an income withholding
notice issued becomes overpaid, any portion of a payment creating an overpayment on
a case or cases without an income withholding can be realiocated to a case or cases for
the obligor with an arrearage.

9.2.d. If one or more of the cases has an order of support but one or more do not,
any payments shall be allocated to the case or cases with the orders of support. The
funds shall be allocated proportionately, based upon each case’s relative percentage of
the total current support obligation owed by the obligor in all of his or her cases with an
order of support. '




5.2.e. Payments may be accepted in cases in which paternity of a child is not
established. However, if the obligor has cases in which paternity has already been
legally established, the child for whom paternity is not established will receive no
distribution until patemity is established. '

. 5.3. If the source of the payment is an income withholding, the payment shall be
allocated only to the cases of that obligor that have an income withholding issued to the
employer or source of income that remitted the payment.

5.3.a. The payment is first divided proportionately among the cases that have an
unpaid current support obligation for the month in which the payment is received. The
proportion is based upon each case’s current support obligation in refation to the total
amount of current support owed by the obligor on cases with an income withholding
notice issued.

5.3.b. If the payment amount satisfies all of the current support due during the
month in which the payment is received on cases with an income withholding in place
for this source of income, the balance of the payment shall be divided equally among
the obligor's cases with an income withholding issued for this source of income for
which an amrearage exists. '

5.3.b.1. If any cases with an arrearage are owed an amount less than an evenly
divided portion of the payment, only the amount necessary to pay off that arrearage will
be applied to that case. The remainder of the payment will be divided equally among
the remaining cases owed an arrearage.

5.3.c. If all cases for the obligor with an income withholding in place are paid in full,
the balance of any payment collected shall be allocated to any remaining case or cases
of the obligor, regardless of whether an income withholding has been issued, so long as
coliection by income withholding is not prohibited by court order or operation of law in
that case.

5.4. If the source of the payment is a state tax refund offset, the payment shall be
allocated and distributed pursuant fo 45 C.F.R. § 303.102.

9.5. If the source of the payment is a federal tax refund offset, the payment shall be
allocated and distributed pursuant to 45 C.F.R. § 303.72.




§ 97-7-6. Exceptions fo the allocation process.

6.1. When a payment is received from a case-specific enforcement action, such as
the filing of a lien or a contempt action, and the obligor has more than one case open
with the bureau, the bureau employee assigned to the case may authorize an exception
to the normal allocation process to apply the payment to the specific case.

6.2. When a court orders that a specific payment be applied to a specific debt, the
~ bureau shall comply with the terms of the order.

§ 97-7-7. Distribution of collections to a support obligee.
7.1. Obligees may choose between two methods for the receipt of support collected.

7.1.a. Support payments may be accessed by the obligee through the use of a
bureau-issued debit card; or

7.1.b. Support payments may be deposited electronically to the obligee’s bank
account.

7.2. If an obligee fails to make a selection, the bureau shall issue a debit card to the
obligee and shall disburse all support collected for the obligee through the debit card.

7.3. In order to minimize delay and allow the obligee the opportunity to choose
between a debit card or direct deposit to a bank account, the first three payments
received on any case are disbursed by the bureau to the obligee by check. Thereafter,
payments are made through the use of the debit card or the direct deposit.

7.4. An obligee may change the method of receipt at any time by completing the
appropriate form. Forms are available at any bureau office and on the bureau’s
website.

§ 97-7-8. Distribution when an obligee’s whereabouts are unknown.

8.1. When an obligee is owed current support or an arrearage and the bureau is
unable to locate a valid address for the obligee, the bureau shall continue to coliect the
support obligation through all legal methods while searching for an address. Money to
be distributed to the obligee shall be held by the bureau and shall be distributed to the
obligee when a valid address is obtained. The allocation and distribution hierarchy shall
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not be manually overridden to allow funds properly allocated to the missing obligee’ s
case to be disbursed to another obliges, if the obligor owes a support obligation to more
than one individual, or to the state.

8.2. If, after sixty days, the bureau has been unable to locate a valid address for the
obligee and the obligee is not required by law to receive services from the bureau, the
bureau may send a notice by first-class mail to the last known address of the obligee to
advise the obligee that closure of the case will occur if an address is not supplied to the
bureau within sixty calendar days of the date of the letter.

8.3. Should the sixty days elapse without the location of a valid address for the
obligee, the bureau shall close the casa for the obligee and apply any sums held for this
obligee to any other support obligation, court costs or fees owed by the obligor. If no
other support obligation, court costs or fees are owed by the obligor, the balance shall
be refunded to the obligor.

§ 97-7-9. Support assigned to the state.

9.1. When an obligee receives cash public assistance or certain types of Medicaid
services and is owed child, spousal or medical support by an obligor, the obligee is
required by law to assign to the state the right to retain his or her child or spousal
support collected, up to the amount of the cash public assistance or Medicaid received
by the obligee, as a reimbursement to the state and federal government for the
assistance received. Persons who receive voluntary cooperation Medicaid services are
not subject to the provisions of this section.

9.2. The amount assigned to the state as reimbursement for the cash public
assistance, Medicaid benefits or foster care maintenance payments is governed by
federal law. For obligees whose cash public assistance benefits began on or after July
1, 2009, the assignment of support is governed by 45 C.F.R. § 302.32, 45 C.F.R. 8§
302.50, 45 C.F.R. § 302.51, 45 C.F.R. § 303.72, and Actign Transmittal 07-05 from the
Federal Office of Child Support Enforcement, dated July 11, 2007.

§ 97-7-10. Payment collected in excess of the amount due.

10.1. When an order of support has been established and an amount is collected
which is in excess of the amount due and owing on all cases for the obligor, including all
current support, arrearages, fees and costs, the excess collection is considered to be
future support.




10.2. if the obligor owes an on-going support obligation, the future support shall be
retained by the bureau until the next month’s support is due, and shall be applied to that
debt.

§ 97-7-11. Documentation of support payments,

11.1. W. Va. Code § 48-18-115 requires that all support payments owed to an obliges
who is a recipient of services from the bureau shall be paid through the bureau.

11.1.a. Except as provided below, when payments are made directly to the obligee,
the obligee shall immediately provide the payment to the bureau for allocation and
distribution.

11.1.a.1. The receipt of the following types of benefits paid on behalf of a child
shall be reported to the bureau by the obligee but are not required to be redirected to
the bureau for allocation and distribution:

11.1.a.1.A. Any benefits received on behalf of a minor child from the Social
Security Administration:;

11.1.a.1.B. Any benefits received on behalf of a minor child from the United States
Department of Veterans Affairs:

11.1.a.1.C. Any benefits received on behalf of a minor child from the Railroad
Retirement Board;

11.1.2.1.D. Any benefits received from the United States Department of Labor
Black Lung Benefits program.

11.1.b. If the obligee is a recipient of cash public assistance and he or she fails to
immediately provide the payment to the bureau for allocation and distribution, the
bureau employee assigned to the case shall report this information to the IV-A agency
when it is discovered,

11.1.c. If the obligee fails to provide the payment to the bureau for allocation and
distribution, the bureau shall verify the receipt and amount of the payment before

crediting the payment against any current support or arrearage owed by the obligor.

11.1.c.1. Verification may occur through a variety of methods.
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11.1.c.1.A. The parties may agree on the amount and date of the payments
made; or

11.1.c.1.B. A party may present payment receipts, cancelled checks, copies of
money orders, or other documentation of payment.

11.1.d. Upoen receiving documentation of alleged payments by one party to the
case, the bureau employee assigned to the case shall provide copies of the
documentation to the other party, giving him or her ten (10) days notice to object in
writing to the offers of proof submitted.

11.1.d.1. If no objection is received, the payment shall be credited.

11.1.d.2. If an objection is received, either party to the action or the bureau may
file @ motion with the court of competent jurisdiction to determine the amount of the
arrearage due and to grant a judgment for any support due and owing.

§ 97-7-12. Relating to the receipt of Social Security benefits by the minor child.

12.1. A child's Social Security benefits based upon the disability of his or her parent
may only be applied against the parent's current child support obligation or arrearage if
a court of competent jurisdiction enters an order which specifically authorizes such a
set-off.

§ 97-7-13. Designation of Court-Ordered Support Amounts.

13.1. When an order of support specifies that the monthiy support amount is “per
child”, the number of children in the household shall be multiplied by the per child
amount to determine the monthly support obligation.

13.1.a, As each child reaches the age or circumstances for emancipation or if a
child moves from the home, the monthly support obligation shall be automatically
reduced by the “per child” amount.

13.2. If the order does not express the support amount as ‘per child”, the monthiy
support amount is the support for all of the minor chiidren of the obligor residing in the
household. The support amount does not reduce automatically when a child leaves the
home or is legally emancipated.




13.3. If an order of support states that the monthly support amount is for the minor
child or children and the spouse or former spouse, and the order does not designate a
specific amount as spousal support, the entire monthly support amount shall be
considered to be child support until there is no eligible child in the household. When
there is no eligible child in the household, the entire sum shall be designated as spousal
support.

§ 97-7-14. Payments from obligors or employers returned for insufficient funds.

14.1. When the bureau receives a check that is dishonored due to insufficient funds,
the bureau employee receiving notice of the dishonor shall cancel any disbursement
pending within the bureau’s payment system that is based upon the dishonored check.

14.2. If disbursement has already occurred to the obligee of any portion of the
payment made by the dishonored check, the bureau shall send a demand letter to the
maker of the check to demand payment of the disbursed portion of the check. This
letter and the procedures to be followed by the bureau to attempt to collect any
disbursed funds shall be in full compliance with W. Va. Code § 55-16-1.

14.3. If, within a twelve-month period commencing from the date of the first notice of
dishonor of a check, the bureau receives a second dishonored check from the same
maker, the bureau shall advise the maker by certified letter that future payments of
support shall be made in the form of a certified check, cashier's check or by money
order.

14.3.a. If the maker continues to remit payments to the bureau using a personal
check, or a business check if the maker is an employer, the bureau shail cash the check
or checks but shall not disburse the funds from the check until the bureau receives
confirmation that the check has been honored by the maker's financial institution.

14.3.b. Upon receipt of six consecutive payments honored by the maker's bank, the
bureau shall again disburse payments upon receipt.

§ 97-7-15. Checks reported as lost by the obligee or obligor. -
15.1. When an obligee or obligor reports that a check issued to him or her by the

bureau has been lost, the bureau shall issue a replacement check if the lost check has
not been cashed and the payee shall sign an appropriate affidavit stating the
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circumstances surrounding the loss of the check. If the affidavit is not signed in the
presence of a bureau employee, the affidavit shall be signed before a Notary Public.

15.2. If the check has been cashed, the bureau shall not replace the check but shall
cooperate with law enforcement to assist in the investigation of the crime if a report is
filed by the obligee with his or her law enforcement agency.

§ 97-7-16. Refunds to an obligor,

16.1. If the bureau receives properly withheld funds in excess of the amount due from
an obligor, and the overpayment was caused by an error on the part of the bureau, the
bureau shall refund the overpayment to the obiigor, regardless of whether the
overpayment has been collected from the obligee.

16.2. If the bureau receives funds in excess of the amount due from an obiigor, and if
the overpayment has already been disbursed to the obligee, and the overpayment was
caused by a circumstance outside the control of the bureau, the bureau shall not refund
the overpayment until the overpayment sum has been repaid by the recipient of the
support payment. If any portion of the overpayment remains in the possession of the
bureau, the bureau shall refund that portion of the overpayment.

16.2.a. Prior to issuing a refund to the obligor, the bureau employee assigned to the
case shall attempt to contact the obligor to determine if he or she wishes to waive the
return of the overpayment. If not waived, the funds shall be returned to the obligor
within thirty days of the time that the obliges repays the bureau.

16.3. If the bureau receives funds in excess of the amount due from the obligor and
the funds were properly withheld, the bureau shall apply the properly withheld funds to
any unpaid current support obligation and arrearage owed by the obligor in any of his or
her cases. The bureau shall also retain an amount no greater than one month of the
obligor's current support obligation in all cases, and shall hold that sum until the support
for the next month shall become due. Any funds in excess of one month of the obligor's
current support obligation shall be refunded to the obligor within thirty days of their
receipt.

16.4. An obligee who receives an overpayment or any other payment for which the
obligee was not entitled to receive shall promptly return the sum of the overpayment to
the bureau upon notice by the bureau that the amount received was in error.
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Attachment A

08000.15.15 Hierarchy

Once a payment is allocated to a case, the payment is processed through a hierarchy
set by Federal regulations. (§457 of the Sacial Security Act and 45 CFR 302.51] The
particular hierarchy for processing depends upon the Case Type. Each Case Type has
its own hierarchy. These are as follows:

A. Distribution in Current TANF Cases

Payments collected shall be distributed in current TANF cases in the following
manner:

1. The amount is applied first to current support owed and is retained
by the State to reimburse the Current Period URA.

2. Current support paid that is in excess of the Current Period URA
will be sent to the family. {ECC)

3. Any excess is applied to State arrears up to the amount of the Total
URA and is retained by the State.

4, Any State arrearage amount paid in excess of the Total URA is
sent to the family. (D7 check)

5. Any excess is applied to family arrears and is sent io the family,

6. Any amount paid in excess of the current support obligation, the
State arrearage, and Family arrearage amounts is appiied to future
support.

The hierarchy for current TANF cases is as foliows:

CURRENT TANF CASES - Case Type “A”

Type General Rule

Current Child Support

Current Medical Support

Current Spousal Support
IV-A Child Support Arrears

IV-A Medical Support Arrears

IV-A Medical Expense Arrears




B.

IV-A Spousal Support Arrears
IV-A Child Support Inferest
IV-A Medical Support Interest

IV-A Medical Expense Interest

IV-A Spousal Support Interest
Non IV-A Child Support Arrears

Non IV-A Medical Support Arrears

Non IV-A Medical Expenses. Arrears

Non IV-A Spousa! Support Arrears
Non IV-A Child Support Interest
Non IV-A Medical Support Interest

Non IV-A Medical Expenses Interest

Non IV-A Spousal Support Interest
BCSE AP Debt
Blood Test Fee

Genetic Test Fee

Court Cost Fee

‘Future Support

Distribution in Former TANF Cases

In former TANF cases, coliections are distributed in the foliowing order:

1.

First, the amount collected is applied to the current support obligation and
sent to the family.

Any amount in excess of the current support is applied as follows:
a. - Family Arrears and sent to the family;

b.*  State Arrears and retained by the State;




c. Any amount paid in excess of the Family arrears and State arrears
is placed in future support.

The hierarchy for former TANF cases is as follows:

FORMER TANF CASES - CASE TYPE “P"

Type

Current Child Support

Current Medical Support

Current Spousal Support

Non IV-A Child Support Arrears

Non IV-A Medical Support Arrears

Caretaker Medical Expense Arrears

Non IV-A Spousal Support Arrears

Non IV-A Child Support Interest

Non IV-A Medical Support Interest

Caretaker Medical Expense Interest

Non IV-A Spousal Support Interest
IV-A Child Support Arrears
IV-A Medical Support Arrears

Medicaid Medical Expense Arrears

IV-A Spousal Support Arrears
IV-A Chiid Support Interest
IV-A Medical Support Interest

Medicaid Medical Expense Interest

IV-A Spousal Support Interest
BCSE AP Debt
Blood Test Fee

Genetic Test Fee




Court Cost Fee

Future Support

C. Distribution in Non-TANF Cases
In non-TANF cases, collections are distributed in the following order:

1. First, the amount collected is applied to the current support obligation and
sent to the family,

2. Any amount in excess of the current support is applied as follows:
a. Family Arrears and sent to the family;
b. Any amount paid in excess of the Family arrears is placed in
futures.

The hierarchy for Non-TANF cases is as follows:

Non-TANF Cases - Case Type “N”

Type

Current Child Support

Current Medical Support

Current Spousal Support
Non IV-A Child Support Arrears
Non IV-A Medical Support Arrears

Caretaker Medical Expense Arrears

Non IV-A Spousal Support Arrears

Non IV-A Child Support Interest

Non IV-A Medical Support Interest

Caretaker Medical Expense interest

Non IV-A Spousal Support Interest

Biood Test Fee




Genetic Test Fee

Court Cost Fae

Futures
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§ 302.52 Diswribution of support collected in Title IV-E foster care mainicnance cises.

Effective October 1, 1984, the State plan shall provide as follows:

(a1 Fur pimaeses of distribution under this section, amounts coliected in foster care mainlenance eases shall be
treated in accordance with the provisions of § 302.51(a) of this pan,

(b} The amounts collected as support by the 1V-D agency under dhe State plan on behalf of children for whom the
State is making fuster care maimenance payments under the title IV-E State plan and for whom an assignment under
section 471a)(1 7} of the Act is effective shall be distributed as follows:

{1) Any amount that is colleeted in a month which Fepresents payment on the required support oblipation for thay
month shall be retained by the State to reimburse itself for foster care mainienance pavments. O that amount retained
by the State as reimbursement for that month's foster care maintenance payment. the State IV-D agency shall determine
the Federal gavernment's share so thar the State may rcimburse the Federal goverrment 1o the extent of its participation
in financing of the fosier care maintenance payment

(2) If the amount coliected is in excess of the monthty amount of the foster care maintenznce payment but not
more than the monthly support obligation, the State musi pay the excess ro the State ageney responsible for supcrvising
the child's placement and carc under section 472(2)(2) of the Act, The State agency must use the moncy in the manner it
detenmines will serve the best interests of the child inchuding:




45 CFR 302.52

{1} Sctting aside amounts for the child's future needs; or

(ii) Making all or part of the amount available 1o the person responsible for mecting the child's daily nceds 10 be
used for the child's benefit,

(3) If the amount collected exceeds the amount required to be distributed undar paragraphs {b)(1) and (2) of this
scetion, but not the total unreimbursed foster care mainicnance payments provided under title IV-E or unreimbursed
assistance payments provided under title IV-A, the State shall retain the exeess to reimburse itscif for these payments. If
past assistance or foster care maintenance payments are greater than the total support obligetion owed, the maximum
amount the State may rctain as reimbursement for such payments is the amount of such abligation, If amounts arc
collccted which represent the required suppont obligation for periads prior 4o the first month in which the family
received assistance under the Siate's title [V-A plan or foster care maintenance payments under the Statc’s title V-G
plan, such amounts may be retained by the State w reimburse the difference between such support obligation and such
payments. Of the antounts retaincd by the State, the State IV-D agency shall determine the Federal government's share
ol the amount so that the State may reimbursc the Federal government 1o the extent of its participation in financing the
assistance payments and foster care maintenance payments.

(4) Any balance shall be paid 10 the State agency responsible for supervising the child's placcment and care and
shall be used to serve the best interests of the child as specified in paragraph (b)(2} of this scction.

(53} IT an amount cotlected as support represcnts payment on the required support obligation for futare months, the
amount shalf be applicd to those future months. However, no amounts shall be applied 10 future months unfess amounts
have been collected which fully satisfy the support obligation assigned under sections 408(a)(3) 471(a)(17) of the Act
for the current month and all past months,

(c) When a State ceascs making foster care maintenance payments under the Statc's title IV-E State plan, the
assignment of suppont rights under section 471(a)(17) of the Act terminates except for the amount of any unpaid support
that has accrued under the assignment. The IV-D agency shall attempt to collect such unpaid support. Under this
requiremcnt, any collection made by the State under this paragraph must be distributed in zccordance with paragraph
(b)3) of this section.

(Approved by the Office of Management and Budget under control number 0960-0385)

HISTORY: [50 FR 19648, May 9. 1985, as amended at 50 FR 31719, Aug. 6, 1985; 51 FR 37731, Oct. 24, 1986; 64
FR6237. 6249, Feb. 9, 1999, as confirmed at 68 FR 25293, 25303, May 12, 2003)

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:
42 U.5.C. 65! through 658, 659, 660, 664, 666, 667, 1302, 1396a(a)(25), 1396b(d)(2), 1396b(o), 1396b(p), and
1396(k}. '

NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:
[PUBLISHER'S NOTE: Nomenclaturc changes ta Chapter Il appear at 66 FR 39450, 39452, July 31, 2001.]

NOTES APPLICABLE TO ENTIRE PART:
{PUBLISHER'S NOTE: Nemenclature changes 1o part 302 appear at 64 FR 6237, 6247. Feb, 9, 1999.]
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I. Overview

The Deficit Reduction Act of 2005 (the DRA) establishes a number of new
options and requirements for the assignment of support rights and the distribution
of child support collections. Under the DRA provisions, State IV-D programs will
have much greater flexibility in determining how much support is paid directly to
Current-Assistance and Former-Assistance families, as well as the order in which
assigned and unassigned arrearages are paid.

This Action Transmittai (AT) sets forth the requirements and the range of options
available to States. An overview of these provisions follows.

Assignment of Support Rights

The DRA revises section 408(a)(3} of the Act to eliminate the assignment of Pre-
Assistance Arrearages in new assistance cases, effective not later than October
1, 2008, or as early as October 1, 2008 at State option. Under this requirement,
assignments executed on or after the effective date will be limited to the amount
of support that accrues during the assistance period, not to exceed the
cumulative amount of Unreimbursed Assistance (URA). Such support may
include retroactive support for the period that the family received assistance.
See Q&A 2.

Distribution Sequence in Former-Assistance Cases

Under the DRA, States must choose to distribute arrearages in Former-
Assistance cases using PRWORA distribution rules, er using the new DRA
distribution rules contained under the amended section 457(a)(2)(B) of the Act.
The new DRA distribution rules for Former-Assistance cases require States to
first pay all arrearages owed to the family before paying Assigned Arrearages.

States choosing DRA distribution in Former-Assistance cases will apply these
rules regardless of the payment type, including payments received via the
Federal tax refund offset program. There may be situations where both 2
PRWORA and a DRA State may collect support through Federal income tax
refund offset. In such cases, each State would follow its own rules for
distribution.

Federal Tax Refund Offset Collections

Under former section 457(a){(2)(B)(iv) of the Act, Federal tax refund offset
collections must be distributed to arrearages only, and must be applied first to
any arrearages owed to the State to reimburse public assistance. If States
choose the new distribution sequence for Former-Assistance cases under the
DRA, States must treat Federal tax refund offset collections the same as any
other collections for purposes of distribution. States chocsing to follow the DRA
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distribution rules will distribute Federal tax refund cffset collections first to current
support, then to arrearages. Also, for Former-Assistance families, States
selecting this option will distribute these collections to Family Arrearages before
Assigned Arrearages.

For those States that choose to continue using PRWORA distribution rules in
Former-Assistance cases, payments receivad via Federal tax refund offset will
apply the distribution rules contained under former section 457(a)(2)(B)(iv) of the
Act. These distribution rules require that Federal tax refund offset payments be
applied first to Conditionally- and/or Permanently-Assigned Arrearages, then to
arrearages owed to the family, and never to current support.

For both PRWORA and DRA distribution States, section 464(a)(3)(B) of the Act
and 45 CFR 303.72(h)(5) still apply and permit a delay in distribution of Federal
tax refund offset amounts to satisfy non-IV-A past-due support for up to six
months in joint return cases. This is an exception to the normal two-day
disbursement rules under section 454B of the Act.

Child Support Pass-Through Payments

States may pass through both the Federal and State share of certain amounts of
assigned support collections to both Current-Assistance and Former-Assistance
families without paying to the Federal government the Federal share of the
amounts passed through. In Current-Assistance cases, the Federal share will be
waived for up to $100 per month for famiiies with one child and up to $200 per
month for families with two or more children, as long as both the Federal and
State share of the Pass-Through is paid 1o the family and is disregarded in
determining the type and amount of assistance provided to the family.! In
Former-Assistance cases, the Federal share will be waived for any amounts
applied to Assigned Arrearages as long as both the Federal and State share of
those amounts are paid to the family, and not retained by the State.

Disconfinuation of Assignments?2

As noted above, the DRA provides that States may not take any assignments of
Pre-Assistance Arrearages in any new TANF cases, starting not later than
October 1, 2009.° However, older assignments of Pre-Assistance Arrearages in

' The total amount of the Pass-Through which meets these criteria is caled the ‘excepted
portion” and is defined in section 457(a)(7)(B)ii) of the Act.

? A State may only discontinue its own assignments,

* Al state option, the effective date of ihe DRA provision may be as early as October 1, 2008, but
no |ater than October 1, 2009, Reference throughout this Action Transmittal to October 1,2009
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effect when the State implements the DRA requirement will remain in effect,
unless the State chooses to discontinue these assignments. The DRA permits
States to discontinue some or all of its (PRWORA) assignments executed
between October 1, 1957 and the date the State implements the DRA
assignment change, to the extent that Pre-Assistance Arrearages were
assigned.*

A State may also discontinue some or all of its assignments executed prier to
October 1, 1997. Because assignments executed before October 1, 1997
encompass both Pre-Assistance and During-Assistance Arrearages without
making any distinction between these two types of arrearages (both types are
"permanentiy-assigned"), the discontinuation of these assignments allows States
to discontinue the assignments of any or all of its Pre-Assistance and/or During-
Assistance Arrearages that accrued under such assignments. See Question and
Answer 23 for more discussion on this option.

States have wide discretion on which of the many DRA distribution options they
choose to implement. Once the options become effective, as early as October 1,
2008, States may choose fo implement these options at any time and may
change options regarding DRA/PRWORA distribution or pass-through policies
over time.

il. Definitions used in this Action Transmittal

As used in this document:

(a) ASSISTANCE PAID TG THE FAMILY - The term "assistance paid to the
family" for child support enforcement collection purposes, means assistance
under the Temporary Assistance for Needy Families (TANF) program as defined
in 45 CFR 260.31, that is in the form of money payments in cash, checks, or
warrants immediately redeemable at par (see Action Transmittal OCSE-AT-S9-
10, dated Septembar 15, 1998). The definition of *Assistance Paid to the Family”
includes assistance paid to the family under the former Aid to Families with
Dependent Children (AF DC) program.

{b} ASSISTANCE FROM THE STATE — The term “assistance from the State”
means TANF assistance under the State program funded under title IV-A of the
Act as defined in 45 CFR 260.31.

implementation dates should generally to be taken to mean “as early as October 1, 2008, but no
later than October 1, 2009."

‘These Pre-Assistance drrearages are also known as Temporarily-Assigned or Conditianally-
Assignad arrearages.




The definition “Assistance from the State" also includes assistance paid to the
family under the former Aid to Families with Dependent Children (AFDC)
program.

(c) FEDERAL SHARE — The term “Federal share” means that portion of the
amount collected, which does not excaed the cumulative unreimbursed
assistance, resulting from the application of the Federal medical assistance
percentage in effect for the fiscal year in which the amount is distributed.

(d) FEDERAL MEDICAL ASSISTANCE PERCENTAGE - The term “Federal
medical assistance percentage” means--

(1) 75 percent, in the case of Puerto Rico, the Virgin Islands, Guam, and
American Samoa; or

(2} The Federal medical assistance percentage (as defined in saction
1905(b) of the Act, as such section was in effect on September 30, 1985)
in the case of any other State.

(e) STATE SHARE - The term “State share” means 100 percent of the amount
coliected which does not exceed the cumulative unreimbursed assistance, minus
the Federal share.

(f) CURRENT-ASSISTANCE CASE — The term ‘current-assistance case” means
any IV-D case which is currently receiving assistance.

(g) FORMER-ASSISTANCE CASE - The term “former-assistance case” means
any IV-D case which formerly received AFDC or TANF.

{h) NEVER-ASSISTANCE CASE - The term ‘never-assistance case” means
any IV-D case which has never received AFDC or TANF.

(i) CURRENT SUPPORT - The term “current support’ means, with respect to
amounts collected as support on behalf of a family, the amount designated as the
monthly support obligation of the noncustodial parent in the order requiring the
support or calculated by the State based on the order.®

(i) ASSIGNED ARREARAGES — The term “assigned arrearages” means those
arrearages assigned to the State under section 408(a)(3} of the Act that do not
exceed the cumulative amount of unreimbursed assistance paid to the family on
the date the family leaves assistance. '

¥ See section 457(c) of the Act,




(1) For assignments executed before October 1, 2009, the term “assigned
arrearages” could include:

(A) “Permanently-Assigned Arrearages” - The term “permanently-
assigned arrearages” means those arrearages that do not exceed
the cumulative amount of unreimbursed assistance paid to the
family as of the date the family leaves the assistance rolls and
include:;

(i} Arrearages that are or were assigned under an
assignment of support rights in effect on September 30,
1997, or 1998,% and

(i) Arrearages that accrued under an assignment executed
on or after October 1,-1997, or 1098, during the time a family
received assistance:

(B) “Temporarily-Assigned Arrearages” — The term “temporarity-
assigned arrearages" means those arrearages that do not exceed
the cumulative amount of unreimbursed assistance paid to the
family as of the date the family leaves the assistance rolis, which
accrued prior to the family receiving assistance (pre-assistance)
and which were assigned to the State after September 30, 1897, or
1988, and before October 1, 2009, These arrearages are not
permanently assigned. However, the temporary assignment
converts to a conditional assignment when the family leaves the
assistance program. Under the DRA, there will be no new
assignments in this category. Only Current-Assistance cases with
Assigned Arrearages under assignments executed prior to October
1, 2008 may contain Temporarily-Assigned Arrearages;’ and

(C) “Conditionally-Assigned Arrearages” - The term "conditionally-
assigned arrearages” means those arrearages that do not exceed
the cumulative amount of unreimbursed assistance paid to the
family as of the date the family leaves the assistance rolls and
which are owed to the family unless they are collected through
Federal tax refund offset. They are arrearages which were
temporarily assigned to the State under an assignment executed

- between October 1, 1997 and September 30, 2009 and became

® These assignments are eligible for discontinuation under the authority in section 457(b)(1) of
the Act, as amended by the DRA.

" Both Temporary and Cohditional assignments are sligible for discontinuation under the
authority in section 457(b)(2) of the Act, as amended by the DRA,




conditionally assigned to the State when the temporary assignment
expired under PRWORA. Ifa Conditionally-Assigned Arrearage is
collected through a Federal tax refund offset, the collection is
retained by the State to reimburse the State and the Federal
government up to the cumulative amount of unreimbursed
assistance paid to the family. Collections of Conditionally-Assigned
Arrearages by any other enforcement mechanism are paid to the
family. Under the DRA, there will be no new assignments in this
category.®

(2) For Assignments executed on or after October 1, 2009, the term
“assigned arrearages® includes only those arrearages for support that
accrues during the period that the family receives assistance.

(k) FAMILY ARREARAGES — The term "family arrearages” means those
arrearages that are owed to the family. There is no prescribed distribution
hierarchy for the different types of arrearages that comprise “family arrearages.”
Family Arrearages could include:

(1) "Never-Assigned Arrearages” - The term ‘never-assigned arrearages”
means:

(A) All arrearages in Never-Assistance cases,

(B) "Pre-Assistance Arrearages.” as defined in (1), that accrued
prior 1o assignments executed on or after October 1, 2009 that
were not previously assigned in Current-Assistance and Former-
Assistance cases:

(C) “Post-Assistance Arrearages” as defined in (m); and
(D) Arrearages under “Discontinued Assignments” as defined in (n).

(2) “Unassigned Pre-Assistance Arrearages” — The term “unassigned pre-
assistance arrearages” means all previously-assigned arrearages which ‘
exceed the cumulative amount of unreimbursed assistance paid to the
family when the family leaves the assistance rolls, and which accrued prior
to the receipt of assistance; and

{3} "Unassigned During-Assistanca Arrearages” - The term “unassigned
during-assistance arrearages” means ali previously-assigned arrearages
which exceed the cumulative amount of unreimbursed assistance paid to

® See further discussion on Conditionally-Assigned arrearages under Q&A 6 in this AT.




the family when the family leaves the assistance rolls and which accrued
during the receipt of assistance.

(1) PRE-ASSISTANCE ARREARAGES — The term "pre-assistance arrearages”
means those arrearages that accrued prior to each period of assistance.

(m) POST-ASSISTANGE ARREARAGES - The term "past-assistance
arrearages” means those arrearages that accrued after the family’'s most recent
period of assistance.

(n) DISCONTINUED ASSIGNMENTS — The term “discontinued assignments”
means these assignments that a State elects to discontinue under the authority
in section 457(b)(1) and (b)(2) of the Act. The State may treat amounts collected
pursuant to these discontinued assignments as if the amounts had never been
assigned and may distribute the amounts to the family. Assignments that may be
discontinued include:

(1) Pre-1997 Support Assignments — Any rights to support obiigations
assigned to a State as a condition of recetving assistance from the State
under title IV-A of the Act and in effect on September 30, 1997 (or such
earlier date on or after August 22, 1998, as the State may choose); and

(2) Post-1997 Support Assignments — Any rights to support obligations
accruing before the date on which a family first receives assistance under
title IV-A of the Act that are assigned to a State and in effect before
October 1, 2009.°

(0) UNREIMBURSED ASSISTANCE or “URA" — The term “unreimbursed
assistance” (URA) means the cumulative amount of assistance paid to a family
for all months that has not been repaid by assigned support collections. The total
amount of assistance paid to the family that a State may recover through the IV-
D program is fimited by the totat amount of its assigned support obligation. '

(p) PASS-THROUGH - The term “pass-through” means an assigned support
collection (applied to either current support or arrearages) that the State elects to
Pay to the family rather than retain to reimburse assistance. The State may pass

® These support obiigations would include Pre-Assistance arrearages that were Temporarily-
Assigned or Conditionally-Assigned, but would not include Permanently-Assigned arrearages
accruing during the pericd of assistance.

"° URA includes assistance paid to the family for more than one period of receiving assistance.
Also, the same family may have a URA balance in more than one state if the family has received
assistance in more than one state,




through its assigned support collections in Current-Assistance cases' and/orin
Former-Assistance cases. 2

(q) EXCEPTED PORTION — The term “excepted portion” is one type of pass-
through and means that portion of an amount collected on behaif of a family in a
Current-Assistance case during @ month that does not exceed an amount
established by the State that is not more than $100 per month, or in the case of 3
family that includes two or more children, that does not excaed $200 per month.
The "excepted portion” may include collections applied to current support and/or
arrearages. A State shall not be required to pay the federal government the
Federal share of the excepted portion. ™

(r) DISREGARD - The term “disregard” is the amount of a pass-through
payment to a family that is disregarded by the IV-A agency for the purposes of
determining eligibility for and the amount of assistance from the State that is
provided to the family,

litl. Assignment of support rights under section 408(a}(3) of the Act

Prior to the enactment of the DRA, and untif September 30, 2009, section
408(a)(3) of the Act reads in part as follows:

"A State to which a grant is made under section 403 of this title shall
require, as a condition of providing assistance to a family under the State
program funded under this part, that a member of the family assign to the
State any rights the family member may have (on behalf of the family
member or of any other person for whom the family member has applied
for or is receiving such assistance} to support from any other person, not
exceeding the total amount of assistance so provided to the family, which
accrue (or have accrued) before the date the family ceases to receive
assistance under the program, which assignment, on and after such date,
shall not apply with respect to any support (other than support collected
pursuant to section 464 of this title) which accrued before the family
received such assistance ..."

With the enactment of the DRA, section 408(a)(3) of the Act, effective October 1,
2009, reads as follows:

"' See sections 457(a}(1)(B) and 457{2)(7){B)(i) of the Act.
. " See sections 457(a)(2)(B)(ii)(1) and 457(a)(7)(A) of the Act.

" See section 457(a)(7)(B) of the Act.
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"A State to which a grant is made under section 403 shall require, as a
condition of paying assistance to 2 family under the State program funded
under this part, that a member of the family assign to the State any right
the family member may have {(on behalf of the family member or of any
other person for whom the family member has applied for or is receiving
such assistance) to support from any other person, not exceeding the total
amount of assistance so paid to the family, which accrues during the
period that the family receives assistance under the program.”
Emphasis provided.

The foliowing is a summary of changes in the Act that are pertinent to the
assignment of support rights. These changes will take effect on October 1, 2008,
or as early as October 1, 2008 at State option.

(a) Assignment of support rights effective October 1, 2009.

Effective October 1, 2008, those families who execute an assignment of support
rights as a condition of eligibility for assistance assign to the State only the
support that accrues during the period the family receives assistance. See
section 408(a)(3) of the Act,

{b) Assignment of support rights prior to October 1, 2009.

For guidance on assignments executed prior to October 1, 2009 (or earlier, if the
State implements the new assignment after September 30, 2008), please refer to
OCSE-AT-97-17.

{c) Section 457(a)(3) of the Act regarding limitations.

Section 457(a)(3) of the Act, added by the DRA, specifically limits the amounts
retained by the State and Federal governments to amounts assigned under
section 408(a)}(3) of the Act. The limitation applies to the distribution of support in
Current-Assistance and Former-Assistance cases as follows:

(1) The total amounts paid by the State to the Federal government in
Current-Assistance and Former-Assistance cases shall not exceed the
Federal share of the amount assigned under section 408(a)(3) of the Act.

{2) The total amounts retained by the State in Current-Assistance and
Former-Assistance cases shall not exceed the State shars of the amount
assigned under section 408(a)(3) of the Act.

1




IV. Distribution of child support collections under the DRA
(a) In Generail

For purposes of distribution in a IV-D case, amounts collected must be treated
first as current support for the monith in which the support was collected ™ and if
any amounts collected are in excess of such amount, these excess amounts
shall be freated as amounts which represent payment on the required support
obligation for previous months.

The requirement to apply collections first to satisfy the current support obligation
is critical in ail [V-D cases to ensure that payment records are consistent in
interstate cases, regardless of whether the amount appilied to current support is
paid to the family or retained by the State to reimburse unreimbursad assistance
in a Current-Assistance case,

(b) Distribution of Federal Tax Refund Offset Payments

The provision at the farmer section 457(a)(2)(B)(iv) of the Act requiring Federal
tax refund offset collections to be applied first to Assigned Arrearages, then to
arrearages owed to the family, and never to current support is deleted from the
statute, effective October 1. 2008. Former section 457(a)(2)(B)(iv} read as
follows:

“Notwithstanding any other provision of this section, any amount of
support coliected pursuant to section 464 of this title shall be retained by
the State to the extent past-due support has been assigned to the State as
a condition of receiving assistance from the State, up to the amount
necessary to reimburse the State for amounts paid to the family as
assistance by the State. The State shall pay to the Federal Government
the Federal share of the amounts so retained. To the extent the amount
collected pursuant to section 464 of this title exceads the amount so
retained, the State shall distribute the excess to the family.”

The former section 457(a)(2)(B)(iv) is the only provision in Federal statute that
requires Federal tax refund offset payments to be applied to arrearages. Neither
section 464 of the Act nor section 6402 of the Internal Revenue Code of 1986
address the distribution of Federal tax refund offset payments.'® Therefore, for

' If the state elects 1o continue PRWORA Distribution in Former-Assistance Cases, this doss not
apply to Federal tax refund offset payments. See section NV(b) and section {V(e)(5) of this AT.

** While the DRA requires collections from Federal tax refund offset payments to be appiied to
current support and then to arrearages, states must still certify cases for Federal tax refund offset
based on the amount of past-due support. See section 464 of the Act.
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States electing to follow the new DRA Distribution rules' in Former-Assistance
cases, Federal tax refund offset collections must be distributed as any other
collection. This means that in Former-Assistance cases, Federal tax refund
oifset payments must be applied first to satisfy current support, but then to satisfy
Family Arrearages before Assigned Arrearages may be satisfied.” |n Current-
Assistance cases, Federal tax refund offset collections must also be applied first
to satisfy current support, then to Assigned Arrearages and last to any Family
Arrearages.

States that elect to continue to follow PRWORA Distribution rules in Former-
Assistance cases will not change the way Federal tax refund offsat collections
are distributed, but will instead follow the rules contained in former section
457(a)(2)(B)(iv) of the Act.

For further discussion on Federal tax refund offset distribution, see Q&A 25 of
this AT.

{c) Distribution in Never-Assistance Cases

The State shall pay to the family the portion of the support collected in Never-
Assistance cases that remains after withholding any $25 annual fee, pursuant to
section 454(6)(B)(ii) of the Act.

(d) Distribution in Current-Assistance Cases

(1) Arrearage Cateqories

(A) The following arrearage categories wili exist in Current-
Assistance cases with DRA assignments executed on or after
October 1, 2009, orup to a year earlier at State option:

(i} Family Arrearages;

' See section IV(e} for more information about the state election to be made regarding DRA vs.
PRWORA distribution in Former-Assistance cases (section 454(34) of the Ac).

" See 45 CFR 302.5%(a). In addition, section 464(a)(3)(B) stilt applies and permits a defay in
distribution in non-IV-A cases for up to six months in joint return cases. This is an exception to
normal twe-day disbursement reguirement in section 4548 of the Act,
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(i1} Conditionally-Assigned Arrearages from pre-DRA
assignments executed between October 1, 1997 and
September 30, 2009:'8 angd

(iif) Permanently-Assigned Arrearages.

(B) Atter September 30, 2008, Temporarily-Assigned Arrearages
will continue to exist in Current-Assistance cases in which
assignments were executed after September 30, 1997 but before
October 1, 2009, until such time as the family leaves assistance.'®
See Q&A 9.

(2) Distribution Sequence®

(A) For the distribution of ali support collected in Current-Assistance
cases, including Federal tax refund offset payments,?’ the State
shall (not exceeding the cumulative amount of unreimbursed
assistance paid to the family):

(i) Pay to the Federal government the Federal share of the
amount collected, naot to exceed the Federal share of the
amount assigned (see sections 457{a){1)(A} and
457(a)(3)(A) of the Act); %

18 Conditionally-Assigned arrearages will continue to exist unless thesz assignments are
discontinued pursuant to section 457(b)(2) of the Act

*® See section V| of this AT for details on the discontinuation of assignments. Also see Example
1 for an iflustration for how both Temporarily- and Conditionally-Assigned arrearages will exist in
some cases after September 30, 2009.

“ Once distributed, states may pay any Pass-Through payments to the family. See section V of
this AT for more information about Pass-Through payments.

! Federal tax refund offset payments must be applied 1o current support first uniess an election is
made by the state to continue PRWORA Distribution in Former-Assistance Cases, Regulations
contained at 45 CFR 302.51 will be amended for consistency with section 457 of the Act. See
also section IV(b) and Question and Answer 268 of this AT,

2 Section 457(a)(7)(B) of the Act provides that a state is nat required to pay o the Federal
Government the Federal share of the “excepted portion™ of any amount collected on behalf of a
family currently receiving assistance. If a State chocses to pass-through the Federal share of
collections, it must also pass-through the State share of such collections and disregard the pass-
through amount in determining the efigibility for and the amount of the TANF assistance paid to
the famity for that month, See Q&A 15 and Section \{a) of this AT,
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(i)) Retain, or pay to the family, the State share of the
amount collected. The total amount retained by the State
shzll not exceed the amount assignead (see sections
457(a}{1)(B) and 457(a)(3)(B) of the Act); and

(itiy Reduce the cumulative amount of unreimbursed
assistance by the total amount collected and distributed
under (i) and (ii), and distribute collections exceeding the
amounts distributed under (i) and (i) to the family (see
section 457(a)(1)(C) of the Act).

(B) The Federal statute does not specify the order in which
collections are applied to satisfy Assigned Arrearages in Current-
Assistance cases. The State must have procedures which specify
the order in which Assigned Arrearages will be satisfied. 23

(e) Distribution in Former-Assistance Cases
(1) State Option
States must elect to distribute arrearages in Former-Assistance cases:

{A) As specified in section 437(a)(2)(B) of the Act, as amended by
the DRA (DRA Distribution); or

(B) As specified in former section 457(a)(2)(B) of the Act as in
effect prior to the enactment of the DRA (PRWORA Distribution).
See section 454(34) of the Act, and sections VII(b) and VI of this
Action Transmittal, for additional discussion relating to this opticn.

(2) Arrearage Cateqories for DRA Distribution States

For States electing to apply DRA Distribution rules, the following arrearage
categories will exist in Former-Assistance cases effective October 1, 2009,
or up to a year earfier at State option:

(A} Family Arrearages:

(B) Conditionally-Assigned Arrearages from pre-DRA assignments
{unless these assignments are discontinued pursuant to section
457(b)(2) of the Act): and

™ Each state with the responsibility 1o distribute a collection wil apply its own rutes, including a
situation in which two states submit pasi-due support for Federal tax refund offset and each state
receives an offset.
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(C) Permanently-Assigned Arrearages.

(3) Distribution Sequence for DRA Distribution States

For the distribution of all support in Former-Assistance cases under DR

Distribution, including Federal tax refund offset payments,?* the State
shall;

(A) First, distribute the amount collected to satisfy the current
monthly support obligation and pay that amount to the family;

(B) Second (unless a State elects to continue PRWORA
Distribution),?® pay to the family any amount above the current
monthly support obligation to satisfy support arrearages not
assigned;

{C) Third, if the amount collected exceeds the amounts distributed
in (A} and (B) above:

(i) Pay to the Federal government the Federal share of the
amount applied to Assigned Arrearages (see sections
457(a)(2)(B)(ii)(!) and 457(a)(3)(A) of the Act); %8

(i) Retain, or distribute to the family, the State share of the
amount appiied to Assigned Arrearages (see sections
457(a)(2)(B)(i() and 457(a)(3)(B) of the Act); and

(iif) Reduce the cumulative amount of unreimbursed
assistance by the total amount collected and distributed.
under (i) and (i) above, and distribute collections exceeding
the amounts distributed under (i) and (if) to the family. See
section 457(a)(2)(B)(iii) of the Act.

(4} Arrearage Cateqories for PRWORA Distribution States

* Federal tax refund offset payments must be aprlied first to current support and then to family
arrearages, unless an election is made by the state to continue PRWORA Distribution. See
discussion under Question and Answer 28 of this AT,

* See section [Viel(d) of this AT,

% New section 457(a)(7HA) of the Act permits 2 state to pay to a Former-Assistance family any
amount collected and applied to Assigned Arrearages. The state does not need to pay the
Federal government the federal share of such passed-through amount as lang as the state
passes through both the state and Federal share. See Q&A 16 and Section V(b) of this AT,

16




(A) The following arrearage categories will exist in Former-
Assistance cases for States electing to apply PRWORA Distribution
rules, effective October 1, 2009, or up to a year earlier at State
option:

(i) Never-Assigned Arrearages;

(i) Unassigned Pre-Assistance Arrearages;

(iif) Conditionally-Assigned Arrearages:?’

(iv) Permanently-Assigned Arrearages;®® and

(v) Unassigned During-Assistance Arrearages.

(5} Distribution Sequence for PRWORA Distribution States

States making the PRWORA Distribution election in Former-Assistance
Cases must follow the guidance issued under OCSE-AT-97-17,% including
the order in which various arrearage categories are satisfied. For states
that make this election, Federal fax refund offset payments must be

distributed to assigned past-due suppaort first pursuant to the former
section 457(a)(2)(B){iv) of the Act.

(f) Comparing DRA Distribution and PRWORA Distribution Rules
The following table compares the State requirements that will apply to States

electing to apply DRA or PRWORA Distribution rules once the fimited assignment
under section 403(a)(8) of the Act is effective October 1, 2009;

*" Conditionalty-Assigned arrearages will continue to exist unless these assignments are
discontinued pursuant to section 457(b)(2) of the Act

% pre.1997 Permanently-Assigned arrearages will continue to exist unless they are discontinued
pursuant to section 457(b)(1) of the Act.

* Action Transmittal OCSE-AT-97-17, dated October 21, 1997, “Instructions for the distribution of
child support under section 457 of the Social Security Act.”
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Table 1: Comparison of DRA a
October 1, 2009

nd PRWORA Distribution Rules Effective

CURRENT-ASSISTANCE CASES

Pre-Assistance Arrearages are not
assigned when family goes on
assistance. 408(a)(3)

Pre-Assistance Arrearages are not
assigned when family goes on
assistance. 408(a)(3)

Collections in excess of Assigned
Arrearages are distributed to the
family. 457(a)(1)(C)

Collections in excess of
Conditionally-Assigned Arrearages
under a pre-DRA assignment and
Permanently-Assigned Arrearages
are distributed to the family.
457(a)(1)(C)

Apply collections, including Federal
tax refund offset, to current support
and Assigned Arrearages before
applying to Family Arrearages, *°
Once Assigned Arrearages are paid
off, any remaining amount is Jaaid to
the family. 457(a)(1) and (3)*"

Apply Federal tax refund offset
collections to Conditionally-Assigned
Arrearages under a pre-DRA
assignment and Permanently-
Assigned Arrearages and then to
past-due support owed to the family,
Former 457 (a)(2)(B)(iv)

** If a state elects to implement DRA Dij
no longer be applied pursuant to the fo

* See Footnote 21.
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Apply collections (except those from
Federal tax refund offset) first to
current support, then to arrearages

in the foftowing order:
Apply collections, including Federal 1) NA, 2) UPA and CA (in a
tax_refund offset, first to current o?'de‘:‘)' 3)) PAA4)nUD(i32(m ny
support and then to Family Arrearages ' '
before applying to Assigned Former 457(a)(2)(B)
Arrearages.

Once assigned arrears are paid off _
any remaining amount is paid tothe | Apply Federal tax refund offset
family. 457(a)(2)(A}, (@)(2)(B), and collections to Conditionally-Assigned
(a)(3) Arrearages under a pre-DRA
assignment and Permanently-
Assigned Arrearages and then to
past due support owed to the family.

FORMER-ASSISTANCE CASES

Former 457(a)(2)(B)(iv)

V. Pass-Through payments

In addition to the continued authority to pass through the State share of an
amount collected in Current and Former-Assistance cases, the DRA also
provides States with a new option to pass through a portion of the Federaj share
of the amount colfected in Current-Assistance cases and all or a portion of the
Federal share in Former-Assistance cases. Therefore, the State does not have
to pay to the Federal government the Federal share of the Pass-Through
payment as long as the State passes through both the Federal and State share
to the family, and in Current-Assistance cases, disregards the amount passed
through in determining the amount and type of assistance provided to the family,

* NA = Never-Assigned; UPA = Unassigned Pre-Assistance: CA = Conditionally-Assigned: PA =
Permanently-Assigned: UDA = Unassigned During-Assistance. Any remaining arrearages should
be paid to the family,
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(a) Current-Assistance Cases

States shall not be required to pay to the Federal government the Federal share
of amounts collected that are passed through to the family as follows:

(1) Up to $100 per month, if the amount passed through to the family is
disregarded in determining the amount and type of assistance provided to
the family; or :

{(2) In the case of a family that includes two or more children, up to $200
per month, if the amount is disregarded in determining the amount and
type of assistance provided to the family. See section 457(a)}{7}B) of the
Act,

(b) Former-Assistance Cases

In Former-Assistance cases, the State shall not be required to pay to the Federal
government the Federal share of amounts applied to Assigned Arrearages and
paid to the family, provided that the State passes through both the Federal and
State share to the family. See section 457(a)(7)(A) of the Act.

VL. Discontinuation of assignments

Under the DRA a State now has the option to discontinue certain of its
assignments of support. The discontinuation of these assignments allows a
State to pay to the family some or all of the collections applied to its Assigned
Arrearages that accrued under such assignments,

The following explains the options available to States in discontinuing
assignments:

(a) State option to discontinue its assignments executed prior to October 1,
1997

A State may discontinue some or all of its assignments execuied prior to October
1, 1897. Because assignments executed before October 1, 1997 encompass
both Pre-Assistance and During-Assistance Arrearages without making any
distinction between these two types of arrearages, the discontinuation of these
assignments allows a State to discontinue its assignments of any or all Pre-
Assistance and/or During-Assistance Arrearages that acerued under such
assignments.

Under section 457(b) of the Act, as amended by the DRA, a State has the option
to discontinue any of its assignments that were in effect as of September 30,
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1997.% * if 2 State chooses to discontinue such assignments, the State may
treat amounts collected pursuant to the assignment as if the amounts had never
been assigned, and pay these collections to the family. See section 437(b)Y1)(B)
of the Act.

{b) State option to discontinue jts assighments executed from October 1,
1997 through September 30, 2009

As noted above, the DRA provides that States may not take any new
assignments of Pre-Assistance Arrearages in TANF cases, starting not later than
October 1, 2009. However, a State’s older assignments of Pre-Assistance
Arrearages in effect when the State implements the DRA requirement will remain
in effect, unless the State chooses to discontinue these assignments.®® The
DRA permits a State to discontinue some or all of its (PRWORA) assignments
executed between October 1, 1997 and September 30, 2009 (or such earfier
date after October 1 2008, that the State implements the DRA assignment
change) to the extent that Pre-Assistance Arrearages were assigned.?®

If a State chooses to discontinue these assignments, the State may treat
amounts collected pursuant to the assignment as if the amounts had never been
assigned, and pay these collections to the family. See section 457(b)(2)(B) of
the Act.

The authority contained under section 457(b)(2) of the Act does not allow States
to discontinue assignments of support that accrued during assistance periods if
the assignment was executed after September 30, 1997.

VIL. State options for the distribution of chiid support

Section 457 of the Act, as amended Dy the DRA, provides numerous State
aptions with respect to the distribution of support and the discontinuation of
assignments of support. The States’ distribution options provided by the DRA
are summarized below:

* See saction 457(b)(1) of the Act.

* See also discussion contained in Question and Answer 18,

* See section 457(b)(2) of the Act.

* These Pre-Assistance arrearages are also known as Temporarily-Assigned or Cenditionally-
Assigned amearages.
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(a} Options regardin'g Current-Assistance cases

(1) States may continue to elect to pay to the Curent-Assistance family
the State share of the amount collected on behalf of the family as support.
See section 457(a){(1)(B) of the Act,

(2) States may elect to pay to the Current-Assistance family and disregard
for purposes of determining the amount and type of assistance all or a
portion of the amount collectad up to $100 per month (or up to $200 for
more than one child). Ifthe State makes this election, the State is not
required to pay the Federal share of such payment as long as the State
passes through both the Federai and State share to the family, and
disregards the amount passed through for purposes of determining the
amount and type of assistance provided fo the family. See section
457(a)(7)(B)(i) of the Act and section V(a) of this AT &

(b) Options regarding Former-Assistance cases

(1) For States that elect to continue PRWORA Distribution — The State
may retain or disfribute to the family, the State share of the amount
collected and applied to arrearages that accrued while the family received
assistance. See former section 457(a)(2)(B)(iii) of the Act.

(2) For States that eiect to follow DRA Distribution — To the extent that the
amount coliected in a Former-Assistance Case exceeds both the current
support amount and the amount usad to salisfy Family Arrearages, the
State may elect to pay to the family the State share of the excess. Ses
section 457 (a)(2)(B)(ii)(I!) of the Act

(3) For all States — The State is not required to pay the Federal share of
an amount collected on behalf of a family that formerly received
assistance from the State to the extent that the State pays both the
Federal and State share of the amount to the family. See section
457(a)(7)(A) of the Act and section V(b) of this AT

(c) Options regarding both Current-Assistance and Former-Assistance
cases :

The State may elect to discontinue its assignments for one or both of the
following categories of arrearages:

¥ The effective date for this pass-through option is October 1, 2008,
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(1) Permanently-Assigned Arrearages that accrued under assignments
executed before October 1, 1297, See section 457(b)(1) of the Act and

section Vi{a) of this AT.

(2} Pre-Assistance arrearages that were Temporarily-Assigned or
Conditionally-Assigned to the State under assignments executed on or
after October 1, 1997, and before October 1, 2009. See section 457(b)(2)
of the Act and section VI(b) of this AT.

{d) Summary of State Options for Distribution of Support and
Discontinuation of Assignments

The table below summarizes the options discussed above;

Table 2: Matrix of State Options for Distribution of Su pport and
Discontinuation of Assignments

wﬁ;“ﬁ”‘“‘““*‘* ARERE Effigc ;
e i Date i e
_ October 1,
Continue PRWORA Distributionin - 2009 454(34)
B Former-Assistance cases;
<
3
=z OR
il
<
<
Apply DRA Distribution rules in October 1, | 454(34)
Former-Assistance cases 2003

*® State option to accelerate effective date to no earlier than October 1, 2008, but no later than
October 1, 2009,
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Retain or pay to family State share of
collection

In Effect 457(a)(1)}B)

Pay family and disregard “excepted
porticn” (as defined by the DRA) as a
Pass-Through in Current-Assistance
Cases (Federal Govarnment waives
its share of collection)

October 1,

Sron 457(a)(7)(B)

CURRENT-ASSISTANCE CASES

Retain, or pay to Former-Assistance
family, State share of collections In Effect Former
applied to During-Assistance 457(a)(2)(B)(iti)
Arrearages™®

OR

Retain, or pay to Former-Assistance
family, State share of collections October 1, .
applied to any of its Assigned 2009 457{a)2)(B)(ixIN)
Arrearages®

FORMER-ASSISTANCE CASES

If State pays to Former-Assistance
family any amount applied to its
Assigned Arrearages, the State is not
required to pay to the Federal
Government the Federal share.

October 1,

2008 457(a)(7)(A)

* PRWORA Distribution election.

“° DRA Distribution election.
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o2

w 3 Discontinue some or alf pre-Oclober October 1

= 2 | 1997 assignments (Pre-Assistance ZOCOg et 457(b)(1)
8 8 and During-Assistance Arrearages)

7S

5 <

'E’:-‘ 9 | Discontinue some or all post- October 1 _
& 3 | September 1997 assignments of Pre- 5009 457(6)(2)
O < | Assistance Arrearages

VIl Arrearage Category Conversions

When deciding which of the above options with respect to the distribution of
support and the discontinuation of assignments of suppart to select, States must
consider how the composition of the PRWORA arrearage categories may convert
to new or existing arrearage categories. For example, if a State elects to
discontinue post-1997 assignments of Pre-Assistance Arrearages, these
Temporariiy-Assigned or Conditionally-Assigned Arrearages would convert to
Never-Assigned Arrearages.*’

What follows are a series of figures that illustrate the conversion of arrearage
categories, depending on the distribution and assignment discontinuation options
selected by tha State. These examples assume that, where assignments are
discontinued, a State would discontinue all (rather than a portion) of its
assignments contained under each type of discontinuation option.

A State has flexibility to determine which of its assignments within the statutory
categories to discontinue, if any. Factors that a State may want to cansider
include how arrearage Categories will convert, how statewide automated systems
have tracked Assigned Arrearages over time, and other implications for
automated systems. '

Figure 1 provides an overview of how the arrearage categories would differ
between States choosing DRA Distribution versus States choosing PRWORA
Distribution, if all assignments are continued.

' Under DRA Distribution, Never-Assigned arrearages are a part of Family Arrearages, See
section I} of this AT for the definition of Family Arrearagas,
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Figure 1: Arrearage Conversion for both DRA and PRWORA Distribution in
Former-Assistance Cases, All Assignments Continued*
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i
L
—————-—‘——-._-.—-—-_——.-————-._————.———h ———————— i R e == o =
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PRWORA Ansignad Pre-Ansaance Assirancs cu:d"rh:;"- Avsignad
Ristribution o
i {
I

Fioures 2 through 6 show how a State may convert existing PRWORA
arrearages to DRA Distribution arrearage categories in instances where the State
has discontinued all of its post-1997 and/or pre-1997 assignments.

“ Figures 3 through 8, and 8 through 11 show Permanently-Assigned arrearages as a 3-part
bucket: (1) Pre-Assistanca Pre-g7 arrearages, (2) During-Assistance Pre-97 arrearages, and (3)
During-Assistance Post-97 amrearages. Showing these arrearages in a 3-part graphic allows us to
iilustrate the variety in discontinued assignments the states may elect to impiement.
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Figure 2: Arrearage Conversion for DRA Distribution, Post-1997
Assignments Discontinued
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Figure 3: Arrearage Conversion for DRA Distribution, Pre-1997
Assignments of a State’s Pre-Assistance Arrearages Discontinued; {the
State can Distinguish Between Pre-Assistance and During-Assistance
Arrearages)
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Figure 4: Arrearage Conversion for DRA Distribution, All of a State's Pre-
Assistance Assighments Discontinued; (the State can Distinguish Between
Pre-Assistance and During-Assistance Arrearages)
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Figure 5: Arrearage Conversion for DRA Distribution, All of a State’s Pre-
1997 Assignments Discontinued
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Figure 6: Arrearage Conversion for DRA Distribution, Both a State’s Pre.
and Post-1987 Assignments Discontinued
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Fiaures 7 through 11 show how a State may convert existing PRWORA
arrearages to various PRWORA Distribution arrearage categories if the State
chooses to discontinue its post-1997 and/or pre-1987 assignments.

Figure 7: Arrearage Conversion for PRWORA Distribution, a State’s Post.-
1997 Assignments Discontinued
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Figure 8: Arrearage Conversion for PRWORA Distribution, a State’s Pre-
1997 Assignments of Pre-assistance Arrearages Discontinued: (the State
can Distinguish Between Pre-Assistance and During-Assistance

Arrearages)
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Figure 9; Arrearage Conversion for PRWORA Distribution, All of a State's
Pre-Assistance Assignments Discontinued; (the State can Distinguish
Between Pre-Assistance and During-Assistance Arrearages)
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Figure 10: Arrearage Conversion for PRWORA Distribution, All of a State's
Pre-1997 Assignments Discontinued
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Figure 11: Arrearage Conversion for PRWORA Distribution, Both a State's
Pre- and Post-1997 Assignments Discontinued
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IX. Questions and answers

For the following set of questions and answers, all referances fo the DRA
implementation date are October 1,2003. States that have elected to implement
at an earlier date on or after October 1, 2008, should change these dates to the
appropriate date.

ASSIGNMENT OF RIGHTS TO SUPPORT

QUESTION 1. Were there any changes to the assignment of rights provision in
section 408(a)(3) of the Act in the DRA of 20057

ANSWER 1; Yes. The statute's provisions at section 408(a)(3) of the Act were
amended to limit Assignad Arrearages to those that accrue while a family
receives assistance, not to exceed the cumulative amount of Unreimbursed
Assistance. Ses footnote 10.

QUESTION 2: In some instances, an agency cannot establish support during the
period of assistance because the agency cannot successfully locate and serve
notice on the noncustodia parent. For cases falling under the new DRA
assignment, if the agency establishes a support order after the family leaves
assistance, is retroactive Support for the time period the family received
assistance coverad by the assignment?

ANSWER 2. Yes. The assignment pursuant to section 408(a)(3) of the Act
includes any right a family member may have to support for the period that the
family receives assistance.

QUESTION 3: If 2 State elects to continue PRWORA Distribution, would the
Conditionally-Assigned Arrearages in a Former-Assistance case become
Temporarily-Assigned again if the family returns to assistance afier the effective
date of the DRA provisions (October 1, 2009)7

ANSWER 3; No. The distribution option in Former-Assistance cases
(PRWORA or DRA Distribution) only controls the order of distribution. it is the
DRA assignment provision in the amended statute at section 408(a)(3) which
controls the scope of the assignment of support. The amended statute limits the
assignment prospectively to support obligations aceruing while the famnily
receives assistance, not to excead the total amount of assistance paid to the
family during that period. Therefore, any Never-Assigned or Unassigned
Arrearages for prior periods will not be assigned under assignments executed on
or after October 1, 2009. However, since any Conditionally-Assigned Arrearages
accrued under assignments executed prior to October 1, 2009, these arrearages
remain Conditionaily-Assigned until they are satisfied, or until tha assignment is
discontinued.
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CONDITIONALLY-ASSIGNED ARREARAGES

QUESTION 4: After the implementation of the DRA, do Conditionally-Assignad
Arrearages continue to exist in Former-Assistance cases?

ANSWER 4: Yes, Conditicnally-Assigned Arrearages continue to exist in
Former-Assistance cases, until they are satisfied. Also, some Current-
Assistance cases after October 1, 2009 may continue to,operate with PRWORA
assignments and may continue to have Conditionally-Assigned Arrearages after
that date. See Footnote 43.

A State may opt to discontinue some or all of its assignments of Conditionally-
Assigned Arrearages as provided under section 457(b)(2) of the Act. If all of
these assignments are discontinued, Conditionally-Assigned Arrearages would
no longer exist.

QUESTION 5: If a State elects to implement DRA Distribution in a Former-
Assistance case, may the State add Conditionaily-Assigned Arrearages to Family
Arrearages rather than keeping them in a separate category?

ANSWER 5: No. The conditional assignment that attaches to this category of
arrearages was not efiminated by the DRA. Only the distribution hierarchy was
altered. If a State wants to combine Conditionally-Assigned Arrearages with
Family Arrearages, then the State should elect to discontinue its post-1997
assignments of Pre-Assistance Arrearages. See section Vi(b) and Q&A 7 of this
Action Transmittal.

QUESTION 6: When a Former-Assistance family returns to assistance after the
implementation of the limited assignment in section 408(a)(3) of the Act, as
amended by the DRA, do its Conditionalf.y-Assigned Arrearages continue to exist
or do these arrearages convert to Family Arrearages?

ANSWER 6: Yes, Conditionally-Assigned Arrearages will continue to exist in
these cases uniess the State elects to discontinue its post-1997 assignments of
Pre-Assistance Arrearages. The limited assignment operates prospectively and
does not change the nature of prior assignments of support. Due to the change
~ in the assignment statute that prohibits the assignment of Pre-Assistance
Arrearages, Conditionalry-Assigned Arrearages in a Former-Assistance case will
not convert to Temporarily-Assigned Arrearages if the family returns to
assistance after September 30, 2000.

See Example 1 below for an illustration of how Conditionally-Assigned
Arrearages will continue to exist after September 30, 2009.
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Example 1: Example of case with Conditionally-Assigned Arrearages after
DRA implementation

For the purposes of this example assume:

1. There is a support order in effect when the case js opened,
2. None of the State's assignments are d iscontinued,

3. No support is paid during periods shown,

4. URA exceeds the State's Assigned Arrearages, and

S. State elects to continue PRWORA Distribution,

KEY

Never-Assigned Arrearages - NA

Permanently-Assigned
Arrearages

Temporarily-Assigned
Arrearages

Conditionally-Assigned  f:
Arrearages s

January 2008 — April 2005:

Family receives IV-D services in a Never-Assistance case,

2006 | 2007 | 2008 | 2009 | 2010 | 2011

FeverAss] | | a

May 2008 ~ February 2008:

The family goes on assistance. Never-Assigned Arrearages are Temporarily-
Assigned to the State and Permanently-Assigned Arrearages begin to accrue,

2006 | 2007 | 2008 | 2009 | 2010 2011 ...

Never Assist
' T AT o)
Curr Assist % e

March 2008 — Aoril 2009:

TA, PA

The Current-Assistance case closes and converts to a Former-Assistance case.
Temporarily-Assigned Arrearages convert to Conditionally-Assigned Arrearages.
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2006 | 2007 l 2008 | 2008 | 2010 | 2041...
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CA, PA, NA

May 2003 — April 2010:

The family returns to assistanca. Never-Assigned and Conditionally-Assigned
Arrearages convert to Temporarily-Assigned Arrearages. *®

2006 | 2007 | 2008 | 2008 | 2010 2011 .,

HES SO T
s g;ﬁf@%ﬂ

B R

D e

H Q a‘?,. Alo;f‘%ﬁgb |

s f"’;z?’ SHRIHESSeE 1A pa TA PA

et &%ﬁ i ais e S
May 2010 — January 2011: _

The Current-Assistance case closes and converts to a Former-Assistance case.
The Temporarily-Assigned Arrearages convert to Conditionally-Assigned
Arrearages.

“ While the DRA limited assignment takes effect October 1, 2009, this case is still operating
under a pre-DRA assignment, In such cases, it is not necessary to take a new assignment on
October 1, 2008, Therefore, Temporarily-Assigned arrearages continue in this Current TANF
case past September 30, 2009, uniil the family terminates from assistance (at which time the
Temporarily-Assigned arrearages convert lo Conditionally-Assigned arrearages).
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February 2011-

The family returns to assistance under a new DRA assignment. All Never-

Assigned Arrearages continue to belong to the family. Conditionally-Assigned

Arrearages remain Conditionally-Assigned. Permanently-Assigned Arrearages

remain Permanently-Assigned, and new Permanently-Assigned Arrearages
“begin to accrue only during the assistance period.

2008 ¢ 2007 ' 2008 | 2009 | 2010 { 2011 ..
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oL S AT KA
e
R S e N,

RRE e s
SO ca P ca PA
CRMREEES]  NA, PA

QUESTION 7: If the State elects to implement DRA Distribution, how will the
distribution of collections from Federal tax refund offset payments affect the
manner in which Conditionally-Assigned Arrearages are satisfied?

ANSWER 7. For States electing to apply the DRA Distribution rules, all
collections, including Federal tax refund offset collections, must be applied to
current support and Family Arrearages before Conditionally-Assigned
Arrearages. See section IV(b), section 11l and_footnote 23 of this AT,

Example 2 below fllustrates how Federal tax refund offset collections would be
distributed under DRA Distribution rules, and under PRWORA Distribution rules.
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Example 2: Example of case with a Federal tax refund offset collection
under DRA and PRWORA Distribution elections

Key for Example 2:

F = Family Arrearages; NA = Never-Assigned Arrearages; C = Conditionalty-
Assigned Arrearages; A = Assigned Arrearages; PA = Permanently-Assigned
Arrearages,

For this example, we will assume we have g Former-Assistance family with an
order for $100 per month. Arrearages are as follows: F or NA = $200; C = $500:
A or PA = $500.

EXAMPLE 2A

The State has elected to apply DRA Distribution rules, A Federal tax refund
offset payment of $300 is received; the payment is applied according to DRA
Distribution rules. $100is applied to Current Suppert; $200 is applied to Family
Arrearages. Balances at month's end: F = 30; C = $500; A = $500.

EXAMPLE 2B

Now assume the same facts as above, but this time the State has elected to
continue to apply PRWORA Distribution rules. All of the payment would be
applied to Conditionally-Assigned Arrearages and retained by the State.
Balances at month's end: NA = $300: C = $200; PA = $500.

QUESTION 8: If the State élects to implement DRA Distribution, is it possibie
that a family may receive all collections applied to Conditionally-Assigned
Arrearages?

ANSWER 8: Yes. Under PRWORA assignments pursuant to former section
408(a)(3) of the Act, support rights which “accrued befora the family received
assistance” were Conditionally-Assigned. See definition of Conditionaily-
Assigned Arrearages in this AT. The assignment only applies, after the family
ceases to receive assistance, with respect to any “support collected pursuant
to section 464" of the Act (support collected by way of Federal Tax Refund
Offset payments). Therefore, if payments other than Federal Tax Refund Offsat
(FTRO) payments are received and applied to Conditionally-Assigned
Arrearages, these other payments could pay down the balance of Conditionally-
Assigned Arrearages before a FTRO payment is received. -

TEMPORARILY-ASSIGNED ARREARAGES

QUESTION 9: Will there be any new Temporarily-Assigned Arrearages for cases
with an assignment entered subsequent to September 30, 20097
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ANSWER 9: No, there will be no new Temporarily-Assigned Arrearages for
cases with assignments executed after September 30, 2009. However, if in a
Current -Assistance case under a PRWCRA assignment, there are Temporarily-
Assigned Arrearages, those arrearages wiil remain temporarily assigned until the
family leaves assistance, at which time they convert to Conditicnally-Assigned
Arrearages,

Example 4 below illustrates how a Current-Assistance case may or may not have
Temporarily-Assigned Arrearages after September 30, 2009.

Exampie 4: Exam ple of Current-Assistance cases with and without
Temporarily-Assigned Arrearages after September 30, 2009

Key for Example 4:

CASE TYPES; NA = Never Assistance; CA = Current Assistance.

ARREARAGE TYPES: NA = Never-Assigned Arrearages: C = Conditionally-
Assigned Arrearages; PA = Permanently—Assigned Arrearages; T = Temporarily-
Assigned Arrearages.

In this example, both Family A and Family B have the same arrearage balances
as of 7/31/2009 and both have current support obligations of $100 per month,
However, Family A executes an assignment of support rights on 9/1/2009, and
Family B executes an assignment of support rights on 1071/2009. Here is how
the two families’ arrearages would accumulate from July 2009 through November
2009 under these two different assignments:
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Family A (PRWORA assignment executed 9/1/2009):

Cumulative Balances at
End of Month
Family State

Month ?;;ee T Inal ¢ |pal T«
7108 NA 0 500
8/09 NA 0 800

9/09 CA 0 100 { 600

10/09 CA 0 200 | 600

11/09 CA 0 3C0 | 600

Family B (DRA assionment executed 10/1/2000):

Cumuiative Balances at
End of Month
Family State
Month %’s: fm NAL C | PA| T4
7/09 NA 0 500
8/09 NA 0 800
8/09 NA 0 700
10/09 CA 0 700 100
11/09 CA 0 700 200

UNASSIGNING ARREARAGES

QUESTION 10: Must a State continuously monitor Current-Assistance cases
and unassign any excess Assigned Arrearages as soon as they appear?

“VWhen a family stops receiving assistance the Temporarily-Assigned arrearages would become
Conditionally-Assigned arrearages.

_“* See Footnote 43.
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ANSWER 10: No. The amount of Assigned Arrearages may exceed the URA
baiance while the family is receiving assistance. It is not necessary o unassign
the excess as soon as it occurs. Distribution rules prohibit States from retaining
more than the URA. Amounts applied to Assigned Arrearages that excesd URA
must be distributed to the famity. However, if the family remains on assistance,
Unreimbursed Assistance (URA) may continue to accrus in each subsequent
manth until the family leaves assistance. See footnote 10.

DISTRIBUTION IN CURRENT-ASSISTANCE CASES

QUESTION 11: Must URA under a DRA limited assignment be reduced by
arrearage collections in a Current-Assistance case that are used to satisfy Family
Arrearages? '

ANSWER 11: No. The URA is not reduced by amounts applied to Family
Arrearages because those arrearages are not assigned. However, if amounts
are applied to Assigned Arrearages, URA must be reduced by those amounts

(See Q&A 17).

QUESTION 12: Since Pre-Assistance Arrearages are no longer assigned when a
TANF case opens after September 30, 2009, they remain Family, or Never-
Assigned Arrearages while the family is receiving assistance. Can payments
from collections applied to these arrearages, pursuant to section 457(a)(1)(C), be
disregarded in determining the amount and type of TANF assistance paid to the
family?

ANSWER 12: It is up to the State to determine which, if any payments made to a
Current-Assistance family will be disregarded for purposes of determining
eligibility for and payment of TANF assistance.,

PASS-THROUGH PAYMENTS

QUESTION 13: How many ‘excepted portion” Pass-Through payments may a
TANF family receive in a one-month period? For example, if a custodial parent
(CP) is on a TANF assistance case with thres children, two of the children with
the same noncustodial parent (NCP) and one of the children with a different
NCP, may the CP receive two “excepted portion” Pass-Through payments (one
up to 3200, plus another up to $100)?

ANSWER 13: The amount of the "excepted portion” is based on the total TANF
family assistance unit(s), not the number of separate |V-D cases associated with
the TANF assistance unit. Therefore under this scenario, the CP would only be
entitled to one “excepted portion” Pass-Through payment of up to $200. - -

QUESTION 14: Must Pass-Through payments come out of current support?
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ANSWER 14; No. Pass-Through payments allowed at section 457(a)(7)(B) of
the Act are not required to come from current Support collections. As stated at
section 457(a)(7)(B)(ii} of the Act, the excepted portion is that portion of any
amount collected on behalf of 3 Current-Assistance farnily, not exceeding $100
for one child per month, or $200 for two or more children in the family. Although
the distribution rules require that collections must first be applied to current
support, the Pass-Through payment may be paid from collections applied to

QUESTION 15: Inga Current-Assistance case, what amounts may a State pass
through to the family? Does the State owe the Federal share of amounts passed
through?

ANSWER 15: As under prior law, the DRA permits States to pass through to the
family the State share of amounts collected for families receiving assistance, with
no dollar limitations. In general, the State still must pay the Federal government
the Federal share of these passed-through amounts. However, new section
457(a)(7)(B) of the Act provides that a State is not required to pay the Federal

provided to the family. Therefore, a State only owes the Federal share of
assigned amounts passed through to a Current-Assistance family that exceed
these $100 or $200 limitations, or of assigned amounts that are not disregarded.

QUESTION 16: Ina Former-Assistance case, what amounts may a State pass
through to the family? Does the State owe the Federal share of amounts passed
through?

ANSWER 16: New section 457(a){(7)(A) of the Act permits a State to pay to a
Former-Assistance family any amount collected and applied to Assigned
Arrearages. The State does not need to pay to the Federal government the
Federal share of such passed-through amount as long as the State passes
through both the State and Federa] share, There is no dollar limit to the amount
that may be passed through. Therefore, a State may pay some or all collections
applied to Assigned Arrearages in a Former-Assistance case to the family and
will not owe a Federal share of those collections.

QUESTION 17; Do Pass-Through payments in Current-Assistance cases under
section 457(a)(7)(B) of the Act reduce URA?
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ANSWER 17 Yes. The amount of assigned support, which could be retained
but which is paid to the family from the State and Federal share of collections,
must reduce URA.

The early, pre-PRWORA, $50 Pass-Through was a mandatory payment
distributed to the family, and the first $50 of monthly collections could not be
retained by the State, Accordingly, these payments did not reduce URA. Under
PRWORA and DRA, Pass-Through payments are optional, and support
collections must reduce URA. See OCSE-AT-97-17. The State may retain the
collection, and share it with the Federal government, or pay it to the family. In
Current-Assistance cases, the State share of such payments would be
considered a “Qualified State Expenditure” and, if disregarded in determining
eligibility for TANF, would count towards the State’s Maintenance of Effort (MOE)
requirement. See section 408(a)(7)(B)(i)(1)(aa) of the Act.

QUESTION 18: Ina Current-Assistance Case, if the State collects $1250n a
Case with one child, the DRA allows a Pass-Through payment and disregard of
up to $100. If the State elects to limit the Pass-Through payment to $50 and
disregards that amount, $50 of the $125 is sent to the family. A collection of $75
remains. Is the Federal share based upon that $757 Oris it based on the $25
difference between the collection of $125 and the $100 Pass-Through limit sat by
law? :

ANSWER 18: The Federal share is based on the $75 remaining after the Pass-
Through and disregard payment,

DISCONTINUED ASSIGNMENTS

QUESTION 19: If a State elects fo discontinue its old assignments under section
457(b) of the Act, must it discontinue its assignments for all pre-1997 Assigned
Arrearages or all post-1997 Pre-Assistance Arrearages? If not, how much
flexibility does a State have in determining which of its assignments to
discontinue?

ANSWER 19: A State is not reguired to discontinue all of its assignments of pre-
1897 Assigned Arrearages or all of its assignments of post-1997 Pre-Assistance
Arrearages. A State has maximum flexibility to discontinue some, all, or none of
its assignments within the authorization of the DRA. Factors that States might
consider could inciude how arrearage categories will convert to new categories
under DRA distribution, how statewide automated systems have tracked
Assigned Arrearages over time, and other implications for automated systems,

QUESTION 20: The State options regarding the discontinuation of older support
assignments under section 457(b)(2){A} of the Act refer only to “support
obiigations accruing before the date on which the family FIRST (emphasis
added) receives assistance under partA..." Does this provision allow a State to
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discontinue all of its Temporarily-Assigned or Conditicnally-Assigned Arrearages
or only those that accrued prior to the first date on which the family ever received
assistance from the Stata?

ANSWER 20: Section 457(b) of the Act is intended to allow a State to
discontinue some or all of its Conditionally-Assigned or Temporarily-Assigned
Arrearages (whichever exists for the case at the time of discontinuation); these
arrearages accrued prior to the first date of any given period of assistance.
Support arrearages which accrue during the assistance period remain assigned.

QUESTION 21: If a State elects to discontinue any of its assignments authorized
under the DRA, but the State has already collected and retained some or ali of
the arrearages under those assignments, will the State be required to now pay
the family the arrearages it had retained?

ANSWER 21: No. The law applies prospectively to amounts as they are
cellected, not to amounts previously collected and retained by the State as
required by prior law.

QUESTION 22: Does electing to follow the DRA Distribution sequence
automatically trigger the discontinuation of assignments of Pre-Assistanca
Arrearages?

ANSWER 22: No. These choices are independent of each other. A State must
decide whether to adopt DRA Distribution or to continue to follow PRWQRA
Distribution rules. The only way in which assignments of its Pre-Assistance
Arrearages may be discontinued js through the authority provided in section
457(b) of the Act,

QUESTION 23: if a State elects to discontinue its assignments of pre-1997
arrearages under section 457(b)(1) of the Act, but is unable to distinguish its pre-
1997 Assigned Arrearages fram its post-1897 Permanently-Assigned Arrearages,
may the State discontinue the assignment of a portion of those arrearages if the
exact amount cannot be determined?

Example: A State’s Permanently-Assigned Arrearages on a case prier to DRA
implementation are $8,000 and the State knows at least some of its Assigned
Arrearages accrued prior to the 1997 PRWORA implementation date, but cannot
determine exactly how much. May the State discontinue 33,000 of the Assigned
Arrearages?
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ANSWER 23: No. In order for a State to discontinue its assignments of pre-
1997 arrearages, the State must be able to differentiate between pre- and post-
PRWORA Permanently-Assigned Arrearages because there is no statutory
authority to discontinue the assignments of post-1297 During-Assistance
(Permanently-Assigned) Arrearages. '

QUESTION 24: If a State discontinues its assignment of arrearages should the
URA be reduced by an equal amount?

ANSWER 24: No, URA is not reduced by discontinued assignments.

QUESTION 25: If a State elects to discontinue its pre-1597 assignments under
section 457(b)(1) of the Act, would the State only discontinue its assignments of
support obligations accruing before October 1, 19977

ANSWER 25: No, not in all cases. ifa State elects to discontinue all of its pre-
1997 assignments pursuant to section 457(b)(1) of the Act, the discontinuation
applies to support obligations falling under any of its assignments executed prior
to Qctober 1, 1997,

For example, if a family executes an assignment of support rights on September
1, 1997 and remains on assistance until June 30, 1998, all support that accrued
prior to July 1, 1998 is assigned under a pre-1997 assignment and may be
discontinued.

However, if a State wishes to limit the discontinuation of its assignments to
support that accrued prior to October 1, 1997, the State may choose to do so
(see Question and Answer 19 of this AT).

FEDERAL TAX REFUND OFFSET

QUESTION 26: What are the changes {o the provisions regarding the
distribution of collections resuiting through the Federal tax refund offset program?

ANSWER 26: The treatment of Federal tax refund offset collections is the key
difference between the DRA and PRWORA distribution rules. For States electing
to follow DRA Distribution, Federal tax refund offset collections must be
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distributed in the same manner as any other collection. This means that in
Former-Assistance cases, they must be applied first to current support, but then
to Family Arrearages before Assigned Arrearages may be paid.® In Current-
Assistance cases, Federal tax refund offset coliections must also be applied first
to current support, but then to Assigned Arrearages and last to any Family
Arrearages.

For States that elect to continue to follow PRWORA Distribution, Federal tax
refund offset collections must be applied to arrearages, not to current support.
For both Current-Assistance and Former-Assistance cases under PRWORA
Distribution, Federal tax refund offset collections must first be applied to
arrearages assigned to the State with any remainder paid to the family

Displayed below is a chart that lays out the ways in which Federal tax refund
offset collections should be distributed by case type and by distribution election
(DRA Distribution vs. PRWORA Distribution).

Table 3: Distribution of Federal Tax Refund Offset Collections

Apply FTRO to arrearages only: first
to Temporarily- and Permanently-
Assigned Arrearages, then to
arrearages owed fo the family

Apply FTRO* to current support first,
then to Assigned Arrearages, then to
Family Arrearages

. . 1) Permanently-Assigned/
(1) Current, (2) Assigned, (3) Family Teritp)orariiy- Assigie q (29) Never-

Assigned

CURRENT-
ASSISTANCE CASES

® See 45 CFR 302.51 (@). !n addition, section 464(a}(3)(B) of the Act still applies and permits a
delay in distribution for six months in cases in which a jaint return has been filed. This is an
exception to normal “two-day” disbursement rules in section 454B of the Act,

“ FTRO = Federal tax refund offset,
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Apply FTRO to arrearages only: first
to Conditionally- and Permanently-
Assigned Arrearages, then to
arrearages owed to the family.

Apply FTRO to current support first,
then to Family Arrearages, then to
Assigned Arrearages

(1) Permanently-Assigned/
Conditionally-Assigned, (2) Never-
Assigned

(1) Current, (2) Family, (3) Assigned

FORMER-ASSISTANCE
CASES

For further discussion on Federal tax refund offset distribution, see section V(b)
of this AT. ’

ARREARAGE CATEGORIES

QUESTION 27: Is the approach taken in the definiions section and the section
regarding arrearage category conversion contained in this AT meant to dictate
the actual terms and number of “buckets” used within a State's automated
system? For example, is a State required to create a “family arrearages” bucket
within its statewide system, or may the State maintain the Never-Assigned,
Unassigned Pra-Assistance, and Unassigned During-Assistance categories as
long as they function the same as the Family Arrearages category?

ANSWER 27: Itis permissible for a State to maintain its Never-Assigned,
Unassigned Pre-Assistance and Unassigned During-Assistance categories if the
State has elected to implement DRA Distribution and the State ensures that
colfections in Former-Assistance cases are applied to these buckets before
applying anything to Assigned Arrearages. States may opt to use the terms and
the number of buckets it deems appropriate as long as it upholds the

requirements under the DRA.

FEDERAL REPORTING REQUIREMENTS

QUESTION 28: Will collections on Current-Assistance and Former-Assistance
cases continue to be counted twice in the collections base for Federal incentives
purposes even if the collections are part of a Pass-Through or DRA distribution?

ANSWER 28; Yes. There is no change to the caiculation of the collections base
for Federal incentives purposes under section 458 of the Act.
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MAINTENANCE OF EFFORT {MOE) UNDER TITLE IV-A

Question 29: Does the State share of any Pags-Through amounts in a Current-
Assistance case count as a Qualified State Expenditure for purpeses of the
State's MOE requirement?

ANSWER 29: Yes. A State’s share of the Pass-Through payment can be
counted towards MOE when the Pass-Through is from the assigned support
collection in a Current-Assistance case and the amount of the Pass-Through is
disregarded in determining the efigibility for and the amount of TANF assistance.
See section 409(a)(7)(B)(i)()(aa) of the Act. For further information on, or
questions about, MOE requirements, please contact your TANF Regional
Program Manager for the Office of Family Assistance, ACF.

DISTRIBUTION IN TITLE IV-E FOSTER CARE CASES

QUESTION 30: Are there any changes to section 457 of the Act in the DRA that
would affect the distribution rules for title IV-E Foster Care case coliections under
section 457(e) of the Act and 45 CFR 302.527

ANSWER 30: No. There are no changes contained in the DRA affecting the
distribution of child support collections for IV-E Foster Care cases. Distribution
for IV-E Foster Care cases is governed by section 457(e) of the Act and 45 CFR
302.52. See also guidance contained under question and answers 16 through
19in OCSE-AT-98-24.

DISTRIBUTION IN TRIBAL IV-D CASES

QUESTION 31: Does anything contained in the DRA change how child support
ts distributed in Tribal IV-D cases?

ANSWER 31: No. Nothing contained in the DRA addresses distribution in Tribal
IV-D cases. However an inter-governmental case with support assigned to a
State may be impacted by the distribution options a State may select. Under 45
CFR 308.115, if the Tribal IV-D agency has received a request for assistance in
collecting support on behalf of the family from a State under §309.120, the Tribal
IV-D agency must send support collected to the State IV-D agency for distribution -
in accordance with section 457 of the Act and 45 CFR 302.51 and 302.52, unless
the Tribal IV-D agency contacts the State and distributes the collection as
directed by the State.

GAP PAYMENTS

QUESTION 32: What, if any, impact does the DRA have on the GAP payment
provisions? '
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ANSWER 32: Former section 402(2)(28) of the Act provided for the payment to
the family of child support collected by the State as a protection against reduction
in the total income avaitable to a family in a month. This section only applies to
these States whose State title |\-A plan, in July 1975, permitted a portion of the
monthly child support payment after application of appropriate disregards to be
retained by a family receiving AFDC/TANF without causing a dollar-for-doliar
reduction in the AFDC/TANE payment made to the family. There were no
changes in the DRA that would affect the GAP payment provision.

MEDICAL SUPPORT

QUESTION 33: How is medical support assigned to the State under section
1912 of the Act distributed?

ANSWER 33: 45 CFR 302.51(c) addresses distribution of assigned medical
support collections. See also question and answer 22 in OCSE-AT-98-24.

INTERSTATE

QUESTION 34: Which State is responsible for distribution in interstate cases?
ANSWER 34: 45 CFR 303.7(c){7)(iv) requires responding States to forward
collections to the location specified by the IV-D agency in the initiating State.

Therefore, the IV-D agency in the initiating State is responsible for distribution of
collections in an interstate case,
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of funds expended by the stute and the federal governments, Federal starunes require as a condition for
federal funding that the state child suppurt eaforeement program comply with the requircnients in 1he
lederal regulations promulgaicd by the U.S. Department of Health and Human Services, 42 L.8.C.8 yy
O 632, 63d. The federst regulations specificalty mandate that in those instances where there is no
caurt arder. the state shall set the amonnt recoverable in accordance with a formuly which meets the
cridenia preseribed in 45 CUER. § 30233 45 CF.R ¥ 302.30ehir2. That formula reguires censideration
uf factors such as the non-custodial parcal's financial situation and the needs of the child Tor whom
public ussistance has been supplicd. Go To Headnete

Skelton v Rapps, 1994 U5, Disy. LEXIS 19481 (WD Mo Auw, 22 1990).

D e

Overview: The policy of the individual divectors of a state child support enforcement agency which fuiled to sor
I Suppet arrearages according to foderal regwlations was heled to he unconstitutionaf,

. S CFR §302.50 (1989) provides that: (a) the support rights assigned 10 the [V-D agency pursuant 1o
43 CF.R § 232,11 of this title or § +7Ha)17) of the Social Sceurity Act canstitutc an abligation owed to
the state by the individual responsible for providing such support. Such obigation shall be established
by: (1) Order of 2 count af competent jurisdiction, (2) Other degal process as established by State law,
stieh as an administrative hearing process or legally enforseable and hinding rgreemuent; (b The
amaunt of the obligation deseribed in paragraph (a) of this section shall be; (1) The amount specified in
the order of a count ol competent jurisdiction which covers the assigned support rights: or (2) If there is
- court order, an amount determined hy the V-1 agency as partof the legal process referred to in
naragraph (a)(2) of this section in accordince with a formula which meets the criteria prescribed in 45
C.F.R. § 302.53 (1989). Gio To Headnate ‘

. S CFR §302.5005102) (1989) provides that the amount ol support obligation is determined in writing
by the enforcement agency as part ofihe legal process referred to in paragraph {a)2) of § 302.50in
sccordunce with a formula which meets the eriteria preseribed in § 302.33. Go To Headnote

Stete Ex Rel 18 Va. Dep't of Health & Human Res. v Sinclaiv. 21} V. Va, 354, 357 S £.2d 761, 2001 W', V. LEXIS
1201(W Va Nov. 8, 2001).

Gverview: Lower cotrt had to comdier eard 1 i order o détermine recipient's abiline 1o pay back henefits,
department had knowlvdee of the recipient’s fuck of tacome-carning poteatial during the time in which the benefity were
ptidd,

. The federal regulations provide an extensive list of factors 1o consider before coliceting muney from the
parent. The applicable federal regulation, 43 C.F R, A 30250 (1984). provides that if there is no
preexisting court order regarding child support, the amoun of reimbursement 1o which the state would he
entitled is to be determined through utilization of a formula which meets the criteria set fosh in the
federal regulations. Go To Headnate

Skelron v, Rapps, 1990 U.S. Dive. LEXIS 19481 {WD Mo Aug. 22, 1990).

Overview: The policy of the individual dircetors of @ state child suppart enfircement ageney witich faifed 10 e
child support arvearages according 1o federal regulutions was held 1o be wconstituional.

. The fedesal regulations which determine child support obligations specifically mandate rhat in those
instances where there is no court order, the sizte shall set the amounlt recoverable in accordance with a
formula which meets the writeria prescribed in 43 C.F.R, § 302,33 (1989). 45 CF.R. S302.30h)2)
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(19594, That formula requires consideration of factors such as the non-custodial parcnt's financial
situation and the needs of the ¢hild for whom pubfic assistance has been suppiicd. Go To Headnote

Jutk<on v Rapps. 746 1 Stupp. 934 1990 LS. Dive. LEXIS 12622 (WD Mo A ug. 13,199,

Overview: The federal manedute that child suppart urrearages be colentared in accordanee with « forunda, clearfy
prevanpred the st agency direclor's policy o et an amomnt thet was cyual 1o the amount of public assistance paid ous
fa the custadial parent,

. The federal regulations provide a comprehensive scheme for the recovery from the non-cusiodial parent
uf funds expended by the state and the federal govermments, Federal statines require as a condition for
cderal funding that the state child support enforcement program comply with the requirements in the
federal regulations promulgated by the U.S. Department of Health and Human Services, 42 US.CS 5§
fill, 632, 654, The federal regulations speetfically mandate that in those instances where there is no
court order. the stateshall set the amaunt recoveeable in aceordance with 2 fornmwia which meets the
criteria prescribed in 45 CFR. § 30233, 45 C.F R, § 302,500k 21, That formula requires consideration
of factors such as the non-custodial parent's financial situgtion and the needs of the child for whom
public assistance has heen supplied. Go To Headnote

Jackson v Rapps, 1990 U.S. Dist. LEXIS 15993 (WD Ma Aug. 13, 1990).

Overview: Mother could maintuin a § 1983 class actian against the state for public assisiance debt, hur the class
was restricted to non-costodiol parenis whose support abligations were not estahlished by conrt order and whose debts
were cufenlated fier 1984,

. 45.CFR §302.30 11949) provides twe aliernative methads of determining the amount of support owed.
The suppan rights assigned to the Title IV-D of the Social Security Act (Act), 42 US.C.S. 44 6357-665,
ageney pursuant to 43 CF.R. § 232,107 or § 471(a)(17) of the Act constitute an obligation owed 1o the
state by the individuad respensible for providing such support. Stich obligation is established by: (1)
order ol @ court of competent jurisdiction:.or (2] other legal process as established by state faw, such s
an administrative hearing process or a legally enforgeable and binding agrecment. The amount of the
abligation is: (1) the amount speeilicd in the order of 2 court of cumpetent jurisdiction which vovers the
assigned support rights; or (2) i1 theee is no court order. an amaunt determined by the Title TV-D of the
Act agency as part of the legal process in accordance with a formula which meets the criteria prescribed
in 45 C.F.R. § 302.53 ¢1989). Go To Headnote

Featon v, Miller, 182 W, ¥a, 731, 391 S.E2d 744, 1990 W, Vo, LEXIS 39 (W Va Mar, 29, 1990),

Qverview: Cirenit comrt was without jurisdiction io grant or dissolve prefiminary infunction enjoining collection of
AFDC child support henfits in_fivor of ubsent hishand.

. A5 CFR. § 302.50 (1984 sets out the federal requirements for state proceedings for recoupment of Aid
10 Familics with Dependeat Children Program (AFDCY payments. The regulation provides: Such
ubligation to reimburse the Slate for AFDC payments shail be established by: (1) Orcer of a coun of
competent jurisdiction, or (2) Other legal process as esiablished by state laws. such as an administrative
hearing process or legally enforecable and binding agreement. Go To Headnote

State Ly Rel WV, Va. Dep't of Health & Human Res. v. Sinctair, 210 W. Va, 354, §57 SE2d76E 2000 W. V. LEXIS
120 (W Va Nov. R, 2001y,
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Overview: Lower comt had 1o condier hearing in ovder to determine recipicnl s ahiliny o pav back benefiss,

departient ha

frecied.

d knencledue of the recipiont’s lack of incote-earning potential during the iime in wiich the benefits were

The federat regulations provide an extensive Jist of factors le consider before collecting money from the
parent. The applicable federul regulation, 45 CFR § 302,50 ¢ 7984y, provides that i there is no
preexisting court order regasding child support, the amouni of reimbursement ta which the state wauld be
crtitled is to be determined through weilization of 2 formula which meets the criteria set forth in the
federal ecgulations, Go To Headuoie

koo v Rupps, 947 F.2d 332, 1991 U.S. App. LEXIS 24734 (Sth Cir Oct, 17, [99] }.

Overriew:

Stante divector of child Suppert cnforcement’s policy of secking reimfursenent from poncustodial parents

s ald pavmems e wnder Aid 1o Families with Dependent Children Program violuted guidelines of federal stante
ared was imvalid.

45 CF.R § 302.500h) explains that if there is no court order for support, the amount of the support
obligation is determined in accordance with a formula which mcets the criteria prescribed in 45 CF.R, §
302.33. Go To Headnote

State Ix Rel. Department of Himen Servs, v Huffinan, 175 W, Vo, 401, 333 S.E.2d 866, 1985 IV, g LEXIS 6135 (W va

July 11,1983},

Grervieny

Where a father's abilie to pay child support had never heen determined. the West Virginia Departnont

af Hrman Services wes sot entitled 1o 1o onp AFDC paviments madde 1 the mother without o prion heaving deternzining

the foher's afi

litv 1o pen, '

ASCFR §302.50 ¢19%4) provides in part: The Siate plan shall provide as follows: (4) The support
rights assigned to the titde 1V-D of the federal Sociul Seeurity Act of 1965 agency pursuant fo § 232,11 of
this tirle constitute an abligation owed fo the Stute by the individual responsibie for providing such
support. Such obligetion shall be established by: (1) Order of a count of competent jurisdiction, (2) Other
legal process us established by State laws, such as an administrative hearing process ar legally
enforceable and binding agrecment; or, (b) The amoun of the obligation deseribed in § 302.30a) shall
be: (1) The umount specified in the order o a count of competent jurisdiction which covers the assigned
support rights: or {2) IT there is no court order, an amount determined in writing by the 1V-D agency as
pant of the legal process referred o in § 302.50(2)(2) in accordance with the formula which meels the
crileria preseribed in § 302.53. Go To Headnote

43 C.FR.5302.53 (1984) provides a formula lor determining the amount of obligation a either
administrative hearing or court hearing. The regulation provides in part: The State plan shall provide as
follows: (a) There shall be a formula to be utilized by the title 1V-D of the fuderal Social Security Act of
1905 ageney in determining the amaunt of support abligation pursuant to 45 CFR Y0250 (1984)
when there is no count order covering the abligation. Such formuls must luke into consideration the
following criteria: (1) All carnings. income and resourees of the absent parent including real and personal
property; (2) The earnings potential of the absens parent;: {3) The reasonable neeessitics of the absent
parent: (4) The ability of the absent parent to borrow: (5} The needs of the child for whaom the support 1s
inm__rhl: 16) The amount of assistance which would be paid to the ehild under the full standard of need of
the State's IV-A plan; (7) The existence of other dependents; and. () Other reasonable eriteria which the
Staie may choose 10 incorporate. (¢) The foomuta deseribed in § 302.53{a) shall be utilized 1o determine
the required monthly suppont abligation, the amount of suppaon obligation arrcarage. i any. and the
amount fo be paid periodically against such arrearage. Go To Headnote
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dacksn v Rapys, 736 F, Supp. 934, 1990 125, Diwr, LEXIS 12622 (WD Mo Aug. 13, 1990y,

Overviews The fodoal mandate ther child support arrearages be calenlaned in uceardance wirlh a formula, cfearly
prvenypted tie siate ageney direetors pedier 1o et an amiunt thar wes eqriad ter e amimi of public assivteiee Jraid vt
for the cusiediod parent,

. The federal repufations provide a comprehensive scheme for the recovery from the nan-custodiy parent
of funds expended by the stute and the federal governmients. Federal statules reguire as a condition for
federal funding that 1he state child suppurt enforcement program comply with the requirements in the
lederal reguiations pramulyated by the LLS. Depanment of Health and Human Services. 42 (5.5, o
filll, 652, 634, The federal regulations speeificalty mandate that in those instances where there is o
cawnt order, the state shall sef the amount recoverable in accordance whh & formula which meets the
criteria preseribed in 45 CFR. $ 253 45CF R, Y 302.50th)¢2). That formula requires consideration
of factors such s the non-custodial parent’s financial situation and the needs of the child for whom
public assistance has been supplied. Go To Headnote

Jackson v, Rupps. 1990 US. Dist. LEXIS 18993 (WD Mo Aug. 13. 1990),

Overview: Maother cauld maintain o Y1983 elass action against the state forpublic assistance debl, pus the eluvs
was resivicied to non-custodial porents whose suppurt obligations were not estahlished by court arder and whese debis
were colcufared afier (984,

. 45 CFR. § 302,50 ¢19891 provides two akiernative methods of determining the amount of support owed.
The support rights assizned to the Title TV-D ol the Social Sceurity Act (Act), 42 U.S.C.5 SV AI-665,
agency pursuant 1o 43 CF.R. § 2325 or § 471(a) 17} of the Aci constite an obligition owed 10 the
state by the individual responsible for providing such suppart. Such obligation is established by: (1)
urtler of a court of competent jurisdiction: or(2) other fegal process us established by st law, such as
an administrative hearing process or a legally enforceable and binding agreement. The amount of the
obligation is: (1) the amount specificd in the.order of a court of compeltent jurisdiction which ¢overs the
assigned suppon rights; or (2) il there is no court order, an amount determined by the Tile I'V-D ol the
Actagency as part of the Iegal process in accurdance with a formula which meets the criteria preseribed
45 CF.R. § 302,52 (1989). Go To Headnote

Femton v, Milter, 1821V, Va, 731, 394 SEd 744, 1990, Vo, LEXTS 39 (W Va Mar. 29, 1990},

Overview: Cirenit court ways without furisdiction i grant or dissotve prefiminary infunciinn enifoining collection of
AFDC chitd support heuefits in finver af absent hushand,

. 3 CFR 3 302.50 (1954) sets oun the federal requirements for state proceedings {or recoupment of Aid
1o Familizs with Dependent Children Program (AFDC) p:iymcms. The regulation provides: Such
ohligation to reimburse the State for AFDC payments shall be established by: (1) Order of a coun of
competent jurisdiction, or (2) Qther legal process as established by state laws. such as an administrative
hearing process or legally enforceable and binding agreément. Go To Headnole
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302.51 Distribution of support collections.

i

The State plan shall provide as follows:

(a)1) For purposes of distribution in a IV-D case, zmoumts collected. except 2s provided under par ugraphs {a)}(3)
and {5} of this section. shall be treated first as payment on the required support obligation for the manth in which the
support was collected and if any amounts are collected which are in excess of such amount, these excess amounts shal|
be reated as amounts which represent payment on the required support obligation for previous months.

(2} In titfe IV-A and title 1V-E foster care cases in which conversion 1o a monthly amount is necessary because
suppart is ordered 10 be paid other than monthly. the IV-D agency may round off the converted amount 10 whole doilar
2mount for the purpose of distribution under this section and § 302.52 of this pan. '

{3)(1) Except as provided in paragraph {2)(3¥(ii). amounts collected through Federal tax refund offse1 must be
distributed as arrearages in accordance with § 302.72 of this chapter, and section 457 of the Act:

(ii) Effective October 1. 2009, or up to 2 vear carfier a1 Siate option, amounts collected through Federal tax refund
offset shall be distributed in accordance with § 303.72 of this chapter and the option selecied under section 434(34) of
the Act,

{4)(i) Effective Ociober 1. 1998 (ar Qctober 1. 1999 if applicable) except with respect 1o those collections
addressed under paragraph (a)(3) of this sectior: and except as specified under paragraph (a)(4)(ii) of this section. with




Page 2
45 CFR 302.51

respect to amounts collected and distributed under title IV-D of the Act, the date of collection for distribution purposes
in all 1V-D cases is the date of receipt in the State disbursement unit established under sectjon 454B of the Act,

(ii) If curvent support is withheld by an emplover in the month when due, and received by the State in 2 month
other than the month when due, the date of withholding may be deemed 1o be the date of collection.

(iii) When the date of collection pursuant o this subparagraph is deemed to be the date the wage or other income
was withheld, and the employver fails 1o report the date of withholding, the IV-D agency must reconstruct that date by

contacting the employer or comparing actual amounts collested with the pay schedule specified in the court or
administrative order.

{3)(i) Except as provided in paragraph (a)(5)(ii), a State must pay 19 a family thart hes never received assistance
under a program funded or approved under title [V-A ar foster care undertitle IV-E of the Act and to an individual who
is not required 10 cooperate with the IV-D program as a condition of Food Stamp eligibility as defined at § 273.11(0)
and (p) of title 7 the portion of the amount collected that remains after withholding any ennual § 25 fee that the State
imposes under § 302.33(e} of this part.

(ii) If a State charaes the noncustodial parent the annual $ 25 fee under § 302.33(e) of this part, the State may
retain the § 25 fee from the support collected after current suppont and any payment on arrearages for the month under a
court or administrative order have been disbursed to the family provided the noncustodial parent is not required to
cooperate with the [V-D program as a condition of Food Stamp eligibility as defined at § 273.1 H(o) and {p) of title 7.

(b} If an amount collected as support represents payment on the required support obligation for future months, the
amount shall be applied to such future months. However, no such amounts shall be applied to future months unless
amounts have been collected which fully satisfy the support obligation assigned under section 403(a}(8) of the Act for
the current month and all past months.

(e)(1} The amoumts collected by the [V-D agency which represent specific dollar amounts designated in the
suppart arder for medical purposes that have been assigned to the State under 42 CFR 433./46 shall be forwarded to the
Medicaid agency for distribution under 42 CFR 433.154.-

(2) When a family ceases receiving assistance under the State's title XIX plan, the assignment of medical support
rights under section 1912 of the Act terminates, except for the amount of any unpaid medical support obligation that has
acerued under such assignment. The [V-D agency shall attempt 10 collect any unpaid specific doflar amounts designated

- in the suppar order for medical purposes. Under this requirement, any medical support collection made by the 1V-D
agency under this paragraph shall be forwarded to the Medicaid agency for distribution under 42 CFR 433.154.

HISTORY: [40 FR 27159, June 26, 1975, s amended at 47 FR 37889, Aug. 21, 1982; 47 FR 57281, Dec. 23, 1982: 49
FR 35603, Sept, 10, 1984; 50 FR 19648, May 9, 1985, 30 FR 31719, Aug. 6, 1985; 5/ FR 37731, Oct. 24,1986, 53 FR
21644, June 9, 1988; 54 FR 32309, Aug. 4, 1989; 54 FR 32309, Aug. 4, 1989; 56 FR 8004, Feb, 26, 1991: 56 FR
22353, May 15, 1991; 64 FR 6237, 6248, Feb. 9, 1999, as confirmed and amended at 68 FR 25293, 25303, May 12,
2003; 73 FR 74898, 74920, Dec. 9, 2008}

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:
42 U.S.C. 631 through 658, 659a, 660, 664, 666, 667, 1302, 1396a(a)(25), 1396b(d)(2), 1396b(0), 1396b(p), and
1396(k).

NOTES: [EFFECTIVE DATE NOTE: 73 FR 74898, 74920, Dec. 9, 2008, amended this section, effective Feb. 9,
2009.]
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NOTES APPLICABLE TQ ENTIRE CHAPTER:
[PUBLISHER'S NOTE: Nomenclaturs changes to Chapter |1} appear at 66 FR 39450, 39432, July 31,2001}

NOTES APPLICABLE TO ENTIRE PART:
[PUBLISHER'S NOTE: Nomenclature changes to part 302 appear at 64 FR 6237, 6247, Feb. 9, 1999.]

NOTES TO DECISIONS: CCURT AND ADMINISTRATIVE DECISIONS SIGNIFICANTLY DISCUSSING
SECTION --

Lanvyer v Valdez (1990, DC NM) 763 F Supp 1562

Desrochers v Desrachers (2002) 173 11 312, 795 424 117}

LexisNexis (R) Notes:

CASE NOTES

CASE NOTES Applicable to entire Part:Part Note

King v. Wright, 1995 U.S. Dist. LEXIS 12138 (ND I} Aug. 13, 1993),

Overview: Cluss of clients of Child Enforcement Act (Act) had enforceable rights and standing 1o have pursued
action lo enforce state officials who oversaw and administered child support enforcement program to comply with
statutory reguirements of the Act,

. Support payments collected by Department of Child Support Enforcement (DCSE) are distributed to
clients in the following manner, Title 1V-D clients whe are not receiving Aid to Families with Dependent
Children (AFDC) benefits receive the full payment. 42 US.C.S. § 657y 45 C.F.R §302.5)(c}. Title
IV-D clients receiving AFDC benefits are cntitled to a “pass-through” of the first § 50 of each timely
monthly payment. 42 {.5.C.5 §§ 657(b)(1), 692(a) B ANVIL S C.FR § 302.51¢b)(1). The IHinois
Department of Public Aid retains the remainder of the manthly payment to reimburse AFDC for benefits
distributed to the client presently or in the past. 42 {/5.C.S §637(bY2): 45 C.F.R § 302.31(6)(2). If the
monthly payment minus the S 50 pass-through exceeds the amount of the total monthly AFDC benefit,
the client also receives the excess amount. 42 (£ SC.8 FESAL)3Y, 45 C.FR §302.5] (b)(3). However,




Page 4

3a
LW
B
at!
=
L
(=]
[
Tt
—

DCSE may rezain the excess amount 1o reimburse AFDC funds paid to the client in the past. 42 L'5.C.5.
FEITBI LI CFR § 3023104, (BH3), Go To Headnota

Hornbeck v Cuplinger, TI12SE2d 779 2017 ¥ Fa LEXTIS 44 (W Va June 14,2011

Overview: The Burequ of Child Support Enforcement’s rufe allocating excess child support payments first 1o
overdue principal before allocating ihem io interest on the overdue principal was upheld because the rule was within
the agency's authority under ¥, Va, Code §48-18-103 2003). as it closelv adhered 1o a legislaijve purpose for child
support payinents.

. When ailocating child support payments. 43 C.F.2. §302.51 requires that current support be paid first,
There is no federal requirement regarding interest on support payments. and the matter of interest accrual
and distribution of payments 10 interest is completely subject to the law of each state. Go To Headnete

Barnes v. Healy. 980 F.2d 372, 1992 L' S App. LEXIS 30913 (9th Cir Nov. 23. 1692).

Overview: Seope of prefiminary injunction was improperly defined because it did not require thar the notice of
anrmual child support disburscments given to custodial parems had 10 specify a federally defined collecrion date.

. Except for tax refund intercepts, any meney collected during a month is treated as payment of the
support obligation for that month. up 10 the court-ordared 2mount of current support. 43 C AR §
302.31(apel) (1994). The state may retain the remainder as reimbursement for past Aid 1o Families with
Dependant Children payments. 45 C.F R $302.51¢8)025 ¢1997). Go To Headnote

State iy & Through Dep'l of Sociaf Servs. v. Sucee, 974 P.2d 882, /996 Utah LEXIS 84 (Utah Sepr, 24, 1996).
Overview: Custodial parents’ assignments of past due child support 10 a private collection agency were valid,

. Utah Code Ann. § 62A-9-121(1)(a} provides that the department of human services shall obtain an
assignment of support from each applicant ar recipient regardless of whether the payment is court
ordered. The requirement of an assignment is further subject to the limitaiions of 45 C.F R $302.31¢0,
which provides thar an approved state plan for the implementation of the Aid 1 Famiiies with Dependent
Childeen {AFDC) program shall contain the requirement that when a family ceases receiving assistance
under the AFDC program, the assignment of support rights under 45 C.F.R § 232.11 terminates, except
with respect to the amount of any unpaid support obligation that has acerued under such assignment. Go
To Headnote

King v. Wright, 1995 U.S. Dist. LEXIS 12138 (ND il Aug. 18, 1995).

Overview: Class of clients of Child Enforcement Act (4ct) had enforceable rights and standing to have pursued
action 1o enforce state officials who oversaw and administered child support enfarcement program 1o comply with
Staturory regquirements of the Aet. :

. Support payments collzcted by Department of Child Support Enforcement {DCSE) are distributed to
clients in the following manner. Title [V-D clients who are not receiving Aid to Families with Dependent
Children {AFDC) benefits receive the full payment. 42 LUS.CS. § 657(ck 43 C.F.R §302.51(e). Title
IV-D clients receiving AFDC benefits are entitfed to a "pass-through" of the first § 50 of each timely
monthly payment. 42 U'S.C.S. §§ 657(b)1). 6921a) 8 ANV} 43 CF.R §302.51hil). The llinois
Department of Public Aid retains the remainder of the monthly payment to reimburse AFDC for benefits
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distributed to the client presently or in the past, 42 {/.S.C.S F6I7(N2% 45 CFR §30251()¢2). If the
monthly payment minus the § 50 pass-through exceeds the amount of the total monthly AFDC benefit,
the client also receives the excess amount. 42 /.S.CS FOIAbY3XR 45 CFR §302.51()(3). However,
DCSE may retain the excess amount to reimburse AFDC funds paid to the client in the past. 42 U.S.C.S.
FEFbHAR S5 CFR § 30231 (kj)4), (b)5). Go To Headnote

Barnes v, Healy, 980 F.24 572, 1992 U.S. App. LEXIS 30913 (9th Cir Nov. 25, 1992),

Overview: Scope of preliminary injunction was improper(y defined because it did not require ihet the notice of
annual child support disbursements given to custodial parents had to specify a federatly defined collection date.

. Except for tax refund intercepts, any money collected during a month is treated as payment of the
support obligation for that month, up 0 the court-ordered amount of current support, 45 C.FR §
302.31(a)(l) (1991). The state may retain the remainder as reimbursememt for past Aid to Familics with
Dependant Children payments. 45 C.F.R. §302.51(B)(2} 1991). Go To Headnote

Hill v. lbarra, 954 F.24 1518, 1992 U.S. App. LEXIS 920 (10th Cir Jan. 28, [992).

Overview: Grant of summary judement was proper hecause recipient did not have a priority interest in monies
collected by department of social services pursuant io a Judgment depariment obtained because she Jailed to authorize
depariment ia take such action,

. The cited provisions that require ptiority to be given 1o collection of current monthly child support
payments, 42U.5.C.5. § 654(11)and 45 C.F.R. 302.5] (@), apply to siuations where the state s collecting
such support on behalf of a welfare recipient, not where it is simply collecting on its own judgment for
arrearages. And, 42 US.C.S. § 657(c)(2) applies to situations where a former Aid 1o Families with
Dependent Children recipient has authorized a state Title IV-D 2zency to continue to collect current
child support. Go To Headnote

Kenvon v. Sullivan, 761 F, Supp. 951, 1991 U.S, Dist. LEXIS 5131 (DRI Apr. 10, 1991).

Overview: A class of public aid recipients successfully challenged the state's method of distributing pass-through
payments from the child support received by the state on behalf of the public aid recipients,

. The Secretary of the United States Department of Health and Human Services modified 45 € F R §
302.51(a), effective June 9, 1988, to state that the date of collection shall be the date on which that
payment is received by the Child Support Enforcement Program, of the Social Security Act Title [V-D
agency or the legal entity of any state or political subdivision actually making the coilection, whichaver
is earliest. This amendment means that in cases of interstate collection, the support payment shall be
deemed made when received by the state responsible for collecting payment, not, as was the case
previously, when received by the state in which the recipient resided. Go To Headnote

Beasley v. Ginsberg, 1989 1.5, Dist, LEXIS 165682 (D Conn Oct. 3, 1989,

Cverview: State and federal regulations impraperly implementied the child support "pass-through” provisions of the
Social Security Act by placing the burden on AFDC recipients to prove when child support was paid.

. To the extent 45 C.F R § 302.57 limits the Title IV-D agency's obligation to pay only one
"pass-through” payment in a month in which two or more support payments are collected by the home
state, it is in violation of 42 L/S.C.S, § 65 7(b)(1). A support payment made within a given month, but not
forwarded to the State Depaniment of Administrative Services {Connecticut) in the same month because
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of burcaucratic or postal delays is certainly no basis to penalize the Aid to Families with Dependent
Children family. No rational purpose is served by denying chiid support to a needy family because the
state itseif has not promptly entered the money into its books. Go To Headnote

Mosley v. Bowen. 703 F. Supp. 1288, 1989 U.S. Dist, LEXIS 311 (SD Chig Jan. 6, 1989,

Overview: Regulations promulgated by S ecretary of United States Depariment of Health and Human Services
limiting AFDC recipient to one pass-through payment per month and only when support payment was received in
month when due, violated Social Security Act.

. 43 C.F.R § 302.51(a) provides that the date of collection of child support payments is the date the
support payment is received by an authorized Title IV-D agency or legal emtity of the state or ather
political subdivision actually making the collection, whichever is earlier. 53 Fed Reg. 21,642 (June 9,
1988). Go To Headnote :

Hornbeck v. Caplinger, 712 8.E2d 779, 2011 W, Va. LEXIS 44 (W VaJune 14, 2011),

Overview; The Bureau of Child Support Enforcement’s rule allocating excess child support payments first to
overdue principal before allocating them 1o interest on the overdue principal was nupheld becouse the rule was within
the agency’s authority under W, Va. Code § 48-18-105 (2003), as if closely adhered 1o a legislative purpose for child
suppart payments,

. When allocating child support payments, 45 C.F.R. §302.51 requires that current support be paid first.
There is no federal requirement regarding interest on support payments, and the matter of interest accrual
and distribution of payments to interest is campletely subject to the law of each state. Go To Headnote

State by & Through Dep't of Social Servs, v, Sucec, 924 P.2d 882, 1996 Utah LEXIS 84 (Utah Sept. 24, 1996).
Overview: Custodial parents' assignments of past due child support io a private collection agency were valid,

. As a condition of eligibility for assistance, each applicant for ar recipient of Aid to Families with
Dependent Children (AFDC) shall assign to the state any rights lo support which have accrued at the
time such assignment is executed. Utah has complied with and codified this requirement in Utah Code
Ann. § 62A-9-121(1)(a) which provides that the department shall obtain an assignment of support from
each applicant or recipient regardless of whether the payment is court ordered. The federal regulations
governing AFDC further provide that a state plan for the administration of AFDC shall provide that
when a family ceases receiving assistance under the AFDC program, the assignment of support rights
under 45 C.F.R, § 232.11 terminates, except with respect to the amount of any unpaid support obligation
that has accrued under such assignment. 45 CF.R § 302.5/¢0. Go To Headnote '

. 45 C.F.R. § 232.11 states that 1o receive AFDC payments, the applicant must assign to the siate any
past-due support that has accrued up to the time the assignment is made. Even if the languase of §
232.11 were subject to more than one interpretation, 45 C.F.R. § 362.51(p clearly states that the
assignment under 45 C.F.R. § 232.11, whatever its scope may be, terminates when a family ceases
receiving public assistance, except with respect to the amount of any unpaid support obligation that has
accrued under such assignment. Go To Headnote

Barnes v, Héa!y. 980 F.2d 372, 1992 U.S. App. LEXIS 30913 (9th Cir Nov. 25. 1992).

Qverview: Scope of preliminary injunction was improperly defined because it did not require that the notice of
annual child support disbursements given to custodial parents had to specify a federally defined collection date.
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Custodial parents who receive Aid to Families with Dependant Children arc entitled to receive the fiest

- 50 of any support payment collected in the month when due, even if the Title [V-D of the Social Security
"Act agency's receipt of the funds is defayed. 45 C.FR. §302.51(b)(1) (1991). Go To Headnote

The California Department of Sacial Services is required by law to determine the federally defined date
of collection for its own use in distributing payments. 45 CF R §302.51(a)(4) (1991). Go To Headnote

Comm'r of Soc. Servs, Ex Rel. Wandel v. Segarra, 78 N.Y.2d 220, 78 N.¥.2d 220, 1991 N.Y, LEXIS 104 (NY July 2,

1991).

Overview: In the Commissioner's action for child Suppart, it was held that a father's financial resources were a
relevant factor in determining the amount owed, and the amount of support was not limited to the amount of public
assistance the child received

The 1975 amendments to the Federal Aid 10 Families with Dependent Children Act, 42 U.5.C5 §
602(a}{26XA), includes a scheme for the distribution of court-ordered support collected on behalf of Aid
to Families with Dependent Children (AFDC) recipients. The scheme provides for reimbursement 1o the
states for past, as well as present, AFDC payments. This distribution scheme is adopted in the New York
State regulations, |8 N.Y. C.R.R. 347.13, and contemplates that all assigned support payments be paid
directly to the Commissianer of $Social Services, 45 C.F.R 302.32; 18 N.Y.C.RR. 347.12(a). The
Commissioner must then determine if the current support payment inakes the family ineligible for
AFDC, 45 C.F.R. 232.20, 302.32¢b); 18 N.Y. C.R.R. 347.12(b) and if s0, the Commissioner’s assignment
terminates, except 10 the extent of unpaid support obligations that have accrued under such assignment,
43 CER 302.31(f); 18 N.Y. C.R.R. 347.13(f). Go To Headnots

Both federal and state regulations provide for the distribution of support collected on behalf of an Aid to
Families with Dependent Children (AFDC) recipient in excess of an AFDC grant. The regutztions
establish a tiered distribution seheme, 42 {/S.C.S $$G37(bY )4} 45 C.F.R 302.51(bI(I)-(5Y; 18 N.Y.
C.R.R. 347.13(b)(2)-{4}, pursuant to which the first § 50 of monthly support collested pursuant 10 a court
order is distributed to the family and is disregarded as income. If the amount collected exceads 5 50, the
state is entitled to retain, as reimbursement, an amount equal to that month's assistance payment. Any
amount collected in excess of that month's assistance payment is paid 1o the family to the Emit of the
amount required by the court order, and if any amount is collected in excess of the amount required to be
paid by court order, it is applied to reimburse the state for past assistance payments made to that
recipient. Once the state is reimbursed for AFDC assistance payments, any excess remaining is paid to
the subject family. Go To Headnote

Hull v. State Dep't of Public Welfare, 515 So. 2d 1203, 1987 Miss. LEXIS 2930 (Miss Nov. 23, 1987),

Overview: The Department of Public Welfare, by virtue of having provided public assistance henefits for minor
children, was empowered to bring suit against the non-supperting paren! who had fuiled to comply with a previous
order of support.

45 CF.R 302.51(f) (1986 Add.) states that when 2 family ceases receiving assistance under the state's
Title IV-A Plan, the assignment of support rights under 45 C.F.R. § 232.11 of this title terminates, except
with respect to the amount of any unpaid support obligation that accrued under such assignment, From
this accrued amount, the [V-D Agency shall attempt to coltect such unpaid obligations. Under this
regulation: such eoliection shall be used to reimburse any amounts of past assistance which have not
been reimbursed, Only amounts collected pursuant to this paragraph which exceed the amount of
unreimbursed pasi assistance shall be paid to the family. Go To Headnote

Beasley v. Harris, 671 F. Supp. 911, 1987 U.S. Dist. LEXIS 9258 (D Conn Qct. 14, 1987).
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Overview: In action by ald recipients protesting state agencies' handling of "pass through” paymenis of child
support, court declined to dismiss all but one of recipient's claims, found that agencies did not have immunity, and
provisionally certified a class.

- 45 CFR §302.51, to the extent it limits a Title IV-D agency's obligation to pay only one pass-through
payment in 2 month where two or more support payments are collected by the home state, is invalid. Go
To Headnote

Greene v. fowa Dist. Court, 312 N W24 915, 1981 lowg Sup. LEXIS 1080 (lowa Nov, 25, 1981).

Overview: When the parties to a dissolution action remarry, the remarriage did not nullify the enforceability of an
order that was valid when entered. and the district court had Jjurisdiction to enforce back child support award

. When a family ceases receiving assistance the assignment of suppon rights tezminates, except with
respect 1o the amount of any unpaid suppon obligation that has accrued under such assignment. From
this aczrued amount, the state agency shall atiempt 10 collect such unpaid obligation ([) Such collections
shal] be used to reimburse any amounts of past assistance which have not been reimbursed. 45 CF.R. §
302.51((1) ¢1980). Go To Headnote

Levesque v. Sheehan, 821 F. Supp. 779, 1993 U.S. Dist. LEXIS 6693 (D Me May 12, 1993).

Overview: Because pass-through child support payments were welfare bencfits and did nat constitute property,
there was no taking of a welfare recipient's property in violation of the Takings Clause of the Fifth Amendment.

. Federal reguiations interpreting 42 U.S.C.5. § 657(b)}(1) provide that except for specifically enumerated
situations: (i) Effective June 9, 1988, the date of collection for distribution purposes in all IV-D cases
shall be the date on which the payment is reccived by the IV-D agency or the legal entity of any state or
political subdivision actually making the coilection, whichever is earliest; and {it) Effective January 1,
1989, a state may use an a statewide bails either the definition of the date of collection in 45 C.F.R ¥
302.51{ajf3)(i) or the date the payment is mailed, as evidenced by a legible U.S. Postal Service postmark
or a legibly dated receipt from a commercial carrier, as the date of collection in all IV-D cases. 45 C.F R,
§ 302.51(a)(5)(i} and (ii). Another subsection of this regulation requires that the date of collection of
child support payments made by withholding from wages or other income must be the date the wages or
other income are withheld 1o meet the support obligation. 43 C.F.R § 302.5!{a)(4). Go To Headnote

Hill v. fbarra, 934 F.2d 1516, 1992 U.S. App. LEXIS 920 (10th Cir Jan. 28, 1992),

Overview: Grant of summnary judgment was proper because recipient did not have a priority interest in monies
collected by department of social services pursuant 10 a Judgment depariment obiained because she Jailed to authorize
department 10 take such action,

. The cited provisions that require priority to be given to collection of current monthly child suppont
payments, 42 US.C.S. § 654(11)and 43 C.F.R 302.51(a), apply to situations where the siate is
collecting such support on behalf of a welfare recipient, not where it is simply collecting on its gwn
judgment for arrearages. And, 42 U.5.C.5.§ 657(c)(2) applics to situations where a former Aid to
Families with Dependent Children recipient has authorized a state Titls 1V-D agency to continue to
collect current child support. Go To Headnote

Comm'r of Soc. Servs. Ex Rel. Wandel v. Segarra, 78 N.Y.2d 220, 78 N.¥.2d 220, 1991 NV LEVIS 10/} (NY July 2,
1991).
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Overview: In the Commissioner's action for chifd support, it was held that a father's financial resources were a
relevant fuctor in determining the amount owed. and the amount of support was not limited 10 the amount of public
assistance the child received,

. The 1975 amendments 10 the Federal Aid to Families with Dependent Children Act, 42 US.CS. §
602(2a}26)(A}, includes a scheme for the distribution of court-ordered support collected on behalf of Aid
to Families with Dependent Children (AFDC) recipients. The scheme provides for reimbursement to the
states for past, as well as present, AFDC payments. This distribution scheme is adopted in the New York
State regulations, 18 N.Y. C.R.R. 347.13, and contemplates that all assigned support payments be paid
directly to the Commissioner of Social Services, 45 C.F.R 30235 18 N.Y. C.R.R. 347.12(a), The
Commissioner must then determine if the current suppornt payment makes the family ineligible for
AFDC, 45 C.F.R, 23220, 302.32/h): 18§ N.Y.C.RR. 347.12(b} and if s0, the Commissioner's assignment
terminates, except 1o the extent of unpaid support obligations that have accrued under such assignment,
45 CFR 3023100, 18N.Y. CR.R. 347.13(). Go To Headnote

Schnwvendeman v. Ives, 1990 LS. App. LEXIS 20425 (151 Cir Nov. 7, 1990).

Overview: Judgment for Commissioner of the Maine Department of Human Services and the Secretary of Health
and Human Services was proper in action by families Jor declaration 10 fnvalidate 45 C.F.R. § 302.51(b)(} ) because 42
U.S.C.5. § 657(b)(1) was faciafly unclear as 1a whether more than one § 50 pass-through payment was called for under
the circumsiances.

. Under 45 C.F.R. § 302.51(b)(1), the state pays only one § 50 monthly child support pass-through
payment to each Aid to Families with Dependent Children household notwithstanding the state's receipt
of child suppon payments from more than one parent for the same household. Go To Headnote

Luyando v. Grinker, 8 F.3d 948, 1993 U.S. App. LEXIS 28859 (2d Cir Nov. 3, 1993).

Overview: Decision invalidating regulation governing pass-through benefits under Aid to Families with Dependent
Children program was reversed because Secretary of Heafth and Human Services' inmerpretation of siatute was not
impermissible.

. Under 45 C.F.R. pt. 302.5](bj(l), the family receives the $ 50 pass-through only if the state receives the
payment in the month it is due. N.Y. Comp. R. & Regs. tit, 18, § 352.15(a) (1986) mirror the federal
pass-through regulation, Go To Headrote

Levesque v. Sheehan, 821 F. Supp. 779, 1993 U.S. Dist. LEXIS 6693 (D Me May 12, 1993).

Overview: Because pass-through child support payments were welfare benefits and did not constituie properiy,
there was no taking of a welfare recipient's property in violation of the Takings Clause of the Fifth Amendmen,

. If an employer fails to report the date of withholding, the IV-D agency must reconstruct that date by
contacting the employer or comparing actual amounts collected with the pay schedule specified in the
court or administrative order. 45 C.F.R. § 302.51(a)(4). Requiring the recording of the postmark date of
payments received is not too much of a burden to impose on the state agency, even when the volume of
those payments is high, Go To Headnote

Kenvon v. Sullivan, 761 F. Supp. 951, 1991 (1.5, Dist. LEXIS 512] (DRI Apr. 10, 1991),

Overview: A class of public aid recipients successfully challenged the state's methad of distributing pass-through
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paymerits from ihe child support received by the siate on behalf of the public aid recipients.

. The Secretary of the United States Department of Health and Human Services modified 45 CFRS
302.31{a), effective June 9, 1988, to state that the date of collection shall be the date on which that
payment is received by the Child Suppont Enforcemem Propram, of the Sogial Security Act Title I1V-D
agency or the legal entity of any state or political subdivision acwally making the collection, whichever
is earliest. This amendment means that in cases of interstate collection, the support paymcnt shall be
deemed made when received by the state responsible for collecting payment, not, as was the case
previously, when received by the state in which the recipient resided. Go To Headnote

Luyando v. Bowen, 1989 U.S. Dist. LEXIS 177 (SD WY Jan_ 13, 1989).

Overview: In a parent's proposed class action against state and federal officials challenging regulaions thar
limited ihe “pass-through” of child support payments 1o participants in the 4id to Families With Dependent Children
program. classes were certified

. 45 CF.R §302.51(8)(1) provides: Of any amount that is collected in a month which represents payment
on the required support obligation for that month, the first $ 50 of such amount shalt be paid to the
family. If the amount collected includes payment on the required support obligation for a previous month
or months, the family shall only receive the first $ 50 of the amount which represents the required
support obligation for the month in which the support was collected. Go To Headnote

Beasiey v. Harris, 671 F. Supp. 911, 1987 U.8. Dist. LEXIS 9258 (D Conn Qct, 14, 1987),
Overview: In action by aid recipients protesting state agencies' handling of "pass through™ pavments of child
support. cour! declined to dismiss all but one of recipient’s claims, Jound thar agencies did not haqve immunity, and

provisionally certified a class.

. +5 C.FR §302.51, w the extent it limits a Title 1V-D agency's obligation to pay only one pass-through

payment in a month where two or more support payments are collected by the home state, is invafid. Go
To Headnote

King v. Wright. 1995 U'S. Dist. LEXIS 12138 (ND 1l Aug. 18, 1995),

Overview: Class of clients of Child Enforcement det (Act) had enforceable rights and standing to have pursued
action to enforce state officials who oversaw and administered child support enforcement program g comply with
statutory requirements of the Act,

. Support payments collected by Department of Child Support Enforcement (DCSE) are distributed 1o
clients in the following manner. Title 1V-D clients who are not receiving Aid to Families with Dependent
Children (AFDC) benefits receive the fuil payment. 42 US.C.S. § 657(c) 43 CF.R §30251fe). Title
IV-D clients receiving AFDC benefits are entitled to a "pass-through" of the first $ 50 of each timely
monthly payment. 42 U.5.C.S. §§ 657(b)(1), 692(a) BN AXVIZ, ISCF.R § 302.51(b)¢1). The llinois
Department of Public Aid retains the remainder of the monthiy payment to reimburse AFDC for benefits
distributed 10 the client presently or in the past. 42 L/5.C.5 § 657(b)(2), 45 CF.R $30251(b)r2). I the
monthly payment minus the § 50 pass-through exceeds the amount of the total monthly AFDC benefit,
the client also receives the excess amount. 42 U.S.C.S. SG5IbY345CFR § 3M02.51(b)(3). However,
DCSE may retain the excess amount to reimburse AFDC funds paid to the client in the past. 42 /.S C.S.
§ 637(b)}4) 45 C.F.R. § 302.51(b)(4), (b)(5). Go To Headnote
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Levesque v. Sheehan, 821 F. Supp. 779, 1993 U.S. Dist. LEXIS 6693 (D Me May 12, 1993).

Overview: Because Pass-through child support payments were welfare bencfits and did not constitute propery,
there was no taking of a welfare recipient's property in violation of the Takings Clause of the Fifih Amendment.

. Federal regulations interpreting 42 U.S.C.8. § 65 7(b)(1) provide that except for specifically enumerated
situations: (i) Effective June 9, 1988, the date of collection for distribution purposes in all {V-D cases
shall be the date on which the payment is received by the IV-D agency or the legal entity of any state or
political subdivision actually making the collection, whichever is earliest: and (ii} Effective January 1,
1989, a state may use on a starewide bails either the definition of the date of collection in 45 C.A R, §
302.51(a)(5)(}) or the date the payment is mailed, as evidenced by a legible U.S. Postal Service postmark
ot a legibly dated receipt from a commereial carrier, as the date of collection in all IV-D ¢cases. 45 C.FR.
§ 302.51(@)(3)(7) and (ii). Another subsection of this regulation requires that the date of collection of
child support payments made by withhoiding from wages or other income must be the date the wages or
other income are withheld to meet the support obligation: 435 C.F.R. § 302.51(a)(4). Go To Headnote

Luyanda v. Sullivan, 808 F, Supp. 283, 808 F. Supp. 283, 1992 U.S. Dist. LEXIS 16877 (SDNY Nov, 4, 1992).

Overview: Recipicnis of Aid to Families with Dependent Children were entitled 1o summary judgment in their
action chailenging federal and state regulations interpreting an amendment 1o the program because the regulations
conwradicted the statutory scheme,

. 43 CFR §302.51(8)(1) interpress 42 US.C.S. & 637(b)(1) to require the state to distribute the first § 50
of child support callected only when the state or local entity receives that payment in the month in which
itis due. Go To Headnote

. The United States District Court for the Southern District of New York finds that 45 C.F.R. § 302.51(b)
violates the statutory mandate of 42 {/.5.C.5 §637(b)1). Go To Headnote :

Hill v. Ibarra 954 F.24 1516, 1992 1].5 App. LEXTS 920 (10th Cir Jan. 28, 1992).

Overview: Grant of summary judgment was proper because recipient did not have a priority imterest in monies
collected by department of saciat services pursuant {o a judgment depariment obrained because she Jailed to authorize
department to take such action,

. The cited provisions that require priority to be given to collection of current monthly child support
payments, 42 U/S.C.5 § 654\ 1) and 5 CF.R 3025 I{a), apply 1o situations where the state is
collecting such support on behalf of a welfare recipient, not where it is simply collecting on its own
judement for amearages. And, 42 U.5.C.5. § 657(c)(2) applies to situations where a former Aid o
Families with Dependent Children recipient has authorized a state Title [V-D agency 1o continue to
collect current child support. Go To Headnote

Comm'r of Soc. Servs. Ex Rel. Wandel v. Segarra, 78 N.Y.2d 220, 78 N.Y.2d 220, 1991 N.Y. LEXIS 1071 {NY July 2,
1991).

Overview: In the Commissioner's action Jor child suppart, it was held that a father's finuncial resonrces were a
relevant factor in determining the amount owed. and the amotunt of support was nof limited 1o the amount of public
assisiance the child received,

. Both federal and state regulations provide for the distribution of support collected on behalf of an Aid to
Families with Dependent Children (AFDC) recipient in excess of an AFDC grant. The regulations
establish a tiered distribution scheme, 42 U.S.C.S $E 657NN 4% 45 CF.R 30251061 1)45); I8 NLY.
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C.R.R. 347.13(b)(2)-(4), pursuant 1o which the first $ 50 of monthly support collected pursuant to a court
order is distributed to the family and is disregarded as income. If the amoumt collected exceeds § 30, the
state is entitled 1o retain, as reimbursement, an amount equal to that month's assistance payment. Any
amount collected in excess of that month's assistance payment is paid to the family to the limit of the
amount required by the court order, and if any amount is collected in excess of the amount required to be
paid by court order, it is applied to reimburse the state for past assistance payments made to that
recipient. Once the state is reimbursed for AFDC assistance payments, any excess remaining is paid to
the subject family. Go To Headnote

Kenvanv. Sulljvan, 761 F. Supp, 931, 1991 U.S. Dist. LEXIS 5121 (D RI Apr. 10, 1951),

Overview: A class of public aid recipients suceessfully challenged the state’s method of distributing pass-through
pavments from the child support received by the state on behalf of the public aid recipients.

Title 42 US.C.S. § 602(2)(8)(A)(vi} required the agency to disregard the first § 50 when determining the
families' eligibility for Aid to Families with Dependent Children benefits. 42 U.S.C.S. § 602(a)(8)ANvI),
amended by 42 U.S.C.S. § 602(a)(8)(A)(vi). Pursuant to the statute, the Secretary of the United States
Depantment of Health and Human Services promulgated 45 C.F.R § 302.51(b)(1). interpreting 42
USCS §637(b)(1) as allowing only one § 50 payment per month, and then only if the support payment
was received by the recipient's state in the month when due. Go To Headnote

Vanscoter v. Sullivan, 920 F.2d 1441, 1990 U.S. App. LEXIS 20899 (9th Cir Dec. 3, 1990).

Overview: Recipients of Aid 1o Families with Dependent Children were not entitled to delinguent pass-through

child support payments where the controlling starute was ambiguous and the administrative interpre1ation thereof was
not inconsistent therewith,

Until amended by the Family Suppart Act of 1988, Pub. L. No. 100-485, 702 Star, 2343 (codified as
amended at 42 U5.C.8. § 657(b)(1)), 42 U.S.CS. § 657(bX1) provided as follows: the first 5 50 of such
amounts as are collected petiodically which represent monthly support payments shail be paid 1o the
family without affecting its eligibility for assistance or decreasing any amount otherwise payable as
assistance to such family during such month. To implement this pass-through program, the Secretary of
the United States Department of Health and Human Services promulgated 45 C.F.R § 302.5]¢b), which
interpreted former § 657(b)(1) to permit the state 1o pass through only § 50 per month, and only from 2
support payment collected by the recipient's state in the month it was due. Go To Headnote

Beasley v. Ginsberg, 1989 U.S. Dist. LEXIS 16682 (D Conn Oct. 3, 1989).

Overview: Stale and federal regulations improperly implemented the child support "pass-through” provisions of the
Social Security Act by placing the burden on AFDC recipients 1o prove when child support was paid

To the extent 45 CFLR § 302.51 limits the Title 1V-D agency’s obligation to pay only one
"pass-through” payment in 2 month in which two or more support payments are coliected by the home
state, it is in violation of 42 U.S.C.S. § 657(b)(1). A support payment made within a given month, but not
forwarded to the State Depantment of Administrative Services (Connecticut) in the same month because
of bureaucratic or postal delays is certainly no basis to penalize the Aid to Families with Dependent
Children family. No rational purpose is served by denying child support to a needy family because the
state itself has not promptly entered the money into its books. Go To Headnote

Mosley v. Bowen, 703 F. Supp. 1288, 1989 U.S. Dist. LEXIS 311 (SD Ohio Jan. 6, 1989).
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Overview: Regulations promulgated by Secretary of United States Department of Health and Human Services
limiting AFDC recipient 10 one pass-through payment per month and oni /y when support payment was received in
monih when due, violated Social Security Act.

. The Secretary of the Department of Health and Human Services' regulations define the date of collection
under 42 U.S.C.S. § 657(b)(1) as the date the payment is received by the Title IV-D Apency or state
entity making the collection on behalf of the IV-D agency. 43 C.F.R §302.51. If the amount collected
includes the required support payment for a prior month, the family is entitled to receive only one § 50
pass-through payment that represents the support obligation for the month in which the support hag been
collected. Go To Headnote

State by & Through Dep't of Social Servs. v. Sucee, 924 P.2d 882, 1996 U1ah LEXIS 84 {Utah Sept. 24, 1956).
Overview: Custodial parents' assignments of past due child support to a private collection agency were vafid

. 45 C.F.R. § 232.1] states that o receive AFDC payments, the applicant must assign ta the state any
past-due support that has accrued up to the time the assignment is made. Even if the language of §
232.11 were subject 10 more than one interpretation, 45 C.F.R § 302.31{#) clearly states that the
assignment under 45 C.F.R. § 232.11, whatever its scope may be, terminates when a family ceases
receiving public assistance, except with respect to the amount of any unpaid support obligation that has
accrued under such assignment. Go To Headnote

Levesque v. Sheehan, 821 F. Supp. 779, 1993 U.S. Dist. LEXIS 6693 (D Me May 12, 1993),

Overview: Because pass-through child support pavments were welfare benefits and did not constitute property,
there was no taking of @ welfare recipient's property in vialation of the Takings Clause of the Fifth Amendment.

. Federal regulations interpreting 42 US.C.S. § 657(b)(1) provide that except for specifically enumerated
situations: (i) EfTective June 9, 1988, the date of collection for distribution purposes in ail IV-D cases
shall be the date on which the payment is received by the IV-D agency or the legal entity of any state or
political subdivision actually making the collection, whichever is eartiest: and (iD) Effective January 1,
1989, a state may usc on a statewide bails either the definition of the date of collection in 45 C.F R, 5
302.51(aj(5)(i) or the date the payment is mailed, as evidenced by a legible U.S. Postal Service postmark

‘or a legibly dated receipt from a commercial carrier, as the date of collection in all [V-D cases. 45 C.F.R.
§ 302.51(a)f5)(i) and (i), Another subsection of this regulation requires that the date of collection of
child support payments made by withholding from wages or other income must be the date the wages or
other income are withheld to meet the support obligation. 45 C.F.R. § 302.51{aj{4). Go To Headnote

Barnes v. Healy. 980 F.2d 572, 1992 U.S. App. LEXIS 30913 (9th Cir Nov. 25, 1992).

Overview: Scope of prefiminary injunction was improperly defined because it did not require that the notice of
annual child support disbursements given to custodial parents had 1o specify a federally defined collection date.

. Custodial parents who receive Aid to Families with Dependant Children are entitled to receive the first §
50 of any support payment collected in the month when due, even if the Title IV-D of the Social Security
Act agency's receipt of the funds is delayed. 45 CF R § 302.51(8)(1) (1991). Go To Headnote

. Except for tax refund intercepts, any moncy collected during a month is treated as payment of the
support obligation for that month, up to the court-ordered amount of current support. 45 C.F R §
i02.514aj(1) (1991). The state may retain the remainder as reimbursement for past Aid to Families with
Dependant Children payments. 45 C.F.R. § 302.51(8)12) (1991). Go To Headnote
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Comm'r of Soc. Servs. Ex Rel. Wande/ v, Segarra, 78 N.Y.2d 220, 78 N.Y.2d 220, 1991 XY, LEXIS I01] {NY July 2,
1991).

Overview: In the Commissioner's action for child support, it was held that @ Jather's financial resources were a
relevant factor in determining the amount owed and the amount of support was not limited 1o the amourt of public
assistance the child received

. The 1975 amendments to the Federal Aid to Families with Dependent Children Act, 42 US.C.S. §
602(a)(26)(A), includes a scheme for the distribution of court-ordered support collected on behalf of Aid
to Families with Dependent Children (AFDC) recipients. The scheme provides for reimbursement to the
states for past, as well as present, AFDC payments. This distribution scheme is adopted in the New York
State regulations, 18 N.Y. C.R.R. 347.13, and contemplates that all assigned support payments be paid
directly 1o the Commissioner of Social Services, 45 CF.R 302.32, I8N.Y. C.R.R. 347.1 2(a). The
Commissioner must then determine if the current support payment makes the family ineligible for
AFDC, 45 CF.R. 232.20, 302.32(b); 1§ N.Y. C.R.R. 347.12(b) and if so, the Commissioner’s assignment
terminates, except to the extent of unpaid support obligations that have accrued under such assignment,
1ICFR 302315, 18 N.Y. CR.R, 347.1)). Go To Headnote

. Both federal and state regulations provide for the distribution of support collected on behalf of an Aid to
Families with Dependent Children (AFDC) recipient in excess of an AFDC grant. The regulations
establish 2 tiered distribution scheme, 47 US.C.S. F§ 637N NAY; 45 CFR 30231 (B)(1)~(5); 18 N.Y.
C.R.R. 347.13(b)(2)-(4), pursuam to which the first § 50 of monthly support collected pursuant to a count
order is distributed 10 the family and is disregarded as income. 1 the amount collectad exceeds $ 50, the
state is entitled to retain, 5 reimbursement, an amount equal 1o that month's assistance payment. Any
amount collected in excess of that month's 2ssistance payment is paid to the family to the limit of the
amount required by the court order, and if any amount is eoliected in excess of the amount required to be
paid by court order, it is applied to reimburse the state for past assistance payments made to that
recipient. Once the state is reimbursed for AFDC assistances payments, any excess remaining is paid o
the subject family. Go To Headnote

Kenyon v. Sullivan, 761 F. Supp, 951, 1991 (.S, Dist. LEYIS 5121 (D RI Apr. 10, 1991).

Overview: A class of public aid recipients successfilly challenged the siaie's method of distributing pass-through
payments from the child support received by the state on behalf of the public aid recipients.

. Although there are no federal regulations on wage withholding cases, the federal Sccretary of the
Department of Health and Human Services did amend 45 C.F.R. §302.51¢a) 1 provide that in cases
involving interstate collection of support. payment is made when it is received by the collecting state
rather than the Aid to Families to Dependent Children recipient's state, Go To Headnote

Beasley v. Ginsberg, 1989 U.S. Dist. LEXIS 16682 (D Conn Qct. 3. 1989},

Overview: Stale and federal reguiations improperly implemented the child support "pass-through” provisions of the
Social Security Act by placing the burden on AFDC recipients to prove when child support was paid

. Tothe extent 45 C.FLR. § 302.51 limits the Title I'V-D agency's obligation to pay only one
"pass-through” payment in a month in which twe or more suppont payments are collected by the home
state, itis in violation of 42 /. 5.C.S. § 657(b)(1). A support payment made within a given month, but not
forwarded to the State Department of Administrative Services (Connecticut) in the same month because
of bureaucratic or postal delays is certainiy no basis to penalize the Aid 10 Families with Dependent
Children family. No rational purpose is served by denying child support 10 a needy family because the
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state itself has not promptly entered the money into its books. Go To Headnote
AMosley v. Bowen, 703 F. Supp. 1288, 1989 U/.S. Dist. LEXIS 311 (SD Chio lan. §, 1989}

Overview: Regulations pramulgated by Secretary of United States Department of Heolth and Human Services
limiting AFDC recipient 10 one pass-through pavment per month and only when support payment was received in
monih when due, violated Social Security det.

. 45 CF.R §302.51(a) provides that the date of collection of child support payments is the date the
support payment is received by an authorized Title IV-D agency or legal entity of the state or other
political subdivision actually making the collection, whichever is earlier. 53 Fed. Reg. 21,642 (June 9,
1988). Go To Headnote

Hull v. State Dep't of Public Welfare, 315 So. 2d 1203, 1987 Miss. LEXIS 2930 {Miss Nov, 25, 1987).

Overview: The Department of Public Welfare, by virtue of having provided public assistance benefits for minor
children, was empowered 10 bring suit againsi the nan-supparting parent who had fuiled to comply with a previous
order of support.

. 45 C.F.R 302.51(f) (1986 Add.) states that when a family ceases receiving assistance under the state’s
Title IV-A Plan, the assignment of support rights under 45 C.F.R. § 232.11 of this title terminates, except
with respect to the amount of any unpaid support obligation that accrued under such assignment. From
this accrued amount, the 1V-D Agency shall attempt 1o collect such unpaid obligations. Under this
regulation: such collection shall be used to reimburse any amounts of past assistance which have not
been reimbursed. Only amounts collected pursuant to this paragraph which exceed the amount of
unreimbursed past assistance shall be paid to the family, Ga To Headnote

State by & Through Dep't of Social Servs. v. Sucec, 924 P.2d 882, 1996 Utakh LEXIS 84 (U1ah Sept. 24, 1996),
Overview: Custadial parents’ assignments of past due child support 1o a private collection agency were valid.

. Utah Code Ann. § 62A-9-121(1)(a) provides that the department of human services shall obtain an
assignment of support from each applicant or recipient regardless of whether the payment is court
ordered. The requirement of an assignment is further subject to the limitations of 45 C.F.R. § 302.51(0),
which provides that an approved state plan for the implementation of the Aid to Families with Dependent
Children {AFDC) program shall contain the requirement that when 2 family ceases receiving assistance
under the AFDC program, the assignment of support rights under 45 C.F.R_ § 232.11 terminates, except
with respect to the amount of any unpaid support obligation that has accrued under such assignment. Go
To Headnote

. As a condition of eligibility for assistance, sach applicant for or recipient of Aid to Families with
Dependent Children (AFDC) shall assign to the state any rights to support which have accrued at the
time such assignment is executed. Utah has complied with and codified this requirement in Utah Code
Ann. § 62A-9-121(1)(a) which provides that the deparmment shall obtain an assignment of support from
cach applicant or recipient regardiess of whether the payment is court ordered. The federal regulations
govemning AFDC further provide that 2 state plan for the administration of AFDC shall provide that
when a family ceases receiving assistance under the AFDC program, the assignment of support rights
under 45 C.F.R. § 232.11 terminates, except with respect to the amount of any unpaid support obligation
that has accrued under such assignment. 45 CF.R. § 302.51(f). Go To Headnote

Kenyon v, Sullivan, 761 F. Supp. 951, 1991 U.S. Dist. LEXIS 5121 (D Rl Apr. 10, [991).
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Overview: A class of public uid recipients successfully challenged the state’s method of distribuiing pass-through
paymenis from the child support received by the state on behalf of the public aid rezipients. .

Title 42 US.C.S. § 602(2)(8)(A)(vi) required the agency to disregard the first $ 50 when determining the
families’ eligibility for Aid to Families with Dependent Children bensfits. 42 U.5.C.S. § 602{a)(8)(A)(vi),
amended by 42 U.S.C.S § 602(a)(8)(A)(vi). Pursuant to the statute, the Secretary of the United States
Department of Health and Human Services promulgated 45 C.F.R § 302.5174)(1), interpreting 42
US.CS §657(b)(1) as allowing only one $ 50 payment per month, and then only if the support payment
was received by the recipient's state in the month when due. Go To Headnote

State by & Through Dep't of Social Servs. v. Sucee, 924 P.2d 882, 1996 Utah LEXIS 84 {Lrah Sept. 24, 1996),

Overview: Custodial parenis' assignments of past due child suppert to a private collection agency were valid

- Utah Code Ann. § 62A-9-121{1)(a) provides that the department of human services shall obtain an

assignment of support from each applicant or recipient regardless of whether the payment is court
ordered. The requirement of an assignment is further subject to the limitations of 45 C.F.R. § 302.51(1,
which pravides that an approved state plan for the implementation of the Aid 1o Families with Dependent
Children {AFDC}) program shall contain the requirement that when a family ceases receiving assistance
under the AFDC program, the assignment of support rights under 45 C.F.R. § 232.11 erminates, except
with respect to the amount of any unpaid support obligation that has accrued under such assi gnment. Go
To Headnote

As a condition of eligibility for assistance, each applicant for or recipient of Aid to Families with
Dependent Children (AFDC) shall assign to the state any rights to suppart which have accrued at the
time such assighment is executed. Utah has complied with and codified this requirement in Utah Code
Ann. § 62A-9-121(1)Xa}) which provides that the department shall obtain an assignment of support from
each applicant or recipient regardless of whether the payment is court ordered. The federal regulations
governing AFDC further provide that a state plan for the administration of AFDC shall provide that
when a family ceases receiving assistance under the AFDC program, the assignment of support rights
under 45 C.F.R. § 232.11 terminates, except with respect to the amount of any unpaid support obligation
that has acerued under such assignment. 45 CF.R. § 302.51(f). Go To Headnote
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§ 303.32 National Medical Support Notice.

{a) Mandatory State laws. States must have laws, in accordance with section 466(2)(19) of the Act, requiring
procedures specified under paragraph (c) of this section for-the use, where appropriate, of the National Medical Suppont
Natice (NMSN), to enforce the provision of health cars coverage for children of noncustadial parents and, at State
option, custodial parents who are required 10 provide health care coverage through an employment-relared group heaith
pian pursuant 10 a child suppon order and for whom the emplover is known 10 the State agency,

(b) Exception. States are not required 1o use the NMSN in cases with court or administrative arders that stipulate
alternative health care coverage 10 empioyer-based coverage,

(e} Mandatory procedures. The State must have in effect and uss procedures under which:

(1) The Siate agency must use the NMSN 10 transfer notice of the provision for health care coverage of the
child{ren) 1o emplovers.

(2) The State 2gency must transfar the NMSN 10 the emplover within two business days afier the date of emry of
an emplovee who is an obligor in a IV-D case in the Stare Direciory of New Hires.

(3) Empioyvers must transfer the NMSN 1c the appropriate group health pian providing any such health care
coverage for which the child(ren) is eligible (excluding ths severable Notice 10 Withhoid for Health Care Coverage
directing the emplover 1o withhold any mandatory emplovee contributions 1o the plan} within twenty business days afier
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the date of the NMSN,

(4) Employers must withhold any obligation of the employee for employee contributions necessary for coverage of
the child{ren) and send any amount withheld directly to the plan. :

(5} Employces may cantest the withholding based on a mistake of fact. If the employee contests such withhaldina,
the employer must initiate withholding until such time as the employerreceives notice that the contest is resolved.

(6) Employers must notify the State agency promptly whenever the nancustodial parent’s and, at State option,
custodial parent's employment is terminated in the same manner as required for income withholding cases in accordance
with § 303.100(e){1)(x) of this part.

(7} The State agency must promptly notify the employer when there is no lenger a current order for medical
support in effect for which the IV-D agency is responsible.

(8) The State agency, in consultation with the custodial parent, must promptly select from available plan options
when the plan administrator reports that there is more than one option available under the plan,

(d} Effective date, This section is effective October 1, 2001, or, if later, the effective date of State laws described in
paragraph (a) of this section. Such State laws must be effective no later than the close of the first day of the first
calendar quarier that begins after the ciose of the first regular session of the State legislature that begins after October I,
2001. For States with 2-year legislative sessions, each year of such session would be regarded as a separate regular
session,

HISTORY: {65 FR 82134, 82163, Dec. 26, 2000; 66 FR 8074, Jan. 26, 2001 73 FR 42416, 43442, July 21,2008}
AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:

42 U.S.C. 631 through 658, 6392, 660, 663, 664, 666, 667, 1302, 1396a(a}(25), 1396b(d)}2), 1396b(o), 1396b(p) and
1396(k).

NOTES: [EFFECTIVE DATE NOTE: 73 FR 42416, 42442, July 21, 2008, amended paragraphs {a) and (¢)(6),
effective July 21, 2008.)

NOTES APPLICABLE TO ENTIRE CHAPTER:
[PUBLISHER'S NOTE: Nomenclature changes to Chapter Il appear at 66 FR 39450, 30432, July 31, 2001.)

NOTES APPLICABLE TO ENTIRE PART:
[PUBLISHER'S NOTE: Nomenclature changes to part 303 appear at 64 FR 6237, 6249, Feb. 9, 1999.]
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§ 303.72 Requests for collection of pasi-due suppon by Federal tax refund offset,

ta} Pasi-due suppon quelifving for offset. Pasi-Gue suppon as defined in § 301.1 of this chapter quaiifies jor offser i

11 Thzre has been an assignment of the supporn: rights tnder seztion 408(ai(3) of the At or section 4T Ha17: 0
the Act 1o the State making the request for offsel or the IV-D agency [s providing services under § 302.33 of this
thapter.,

(2) For suppon that has been 2ssigned 10 the S1ate under section 408(a¥3) of the Aet or section 471{aK17) of the
Act. the amoum of the suppor is not Jess than § 130, The Stae may combine zssigned suppor amounts from the same
obligor in muitiple cases o reach § 150, Amounts under this paragraph may not be combined with amounts under
paragraph (2)(3) of this seztion to reach the minimum amounis required under this paragraph or under paragraph (243)
of this section.

{31 For support owzd in cases where the title [V-D agenzy s providing tike IV-D sarvices under £ 302.25 of this
chapier;

(1 The support is owed t¢ or on behalf of a chilé. or 2 child and the parent with whom the child is living if the
same support order inzludes stpport for tne child and the parent. :

tii) The amount of suppor is nat iess thar § 500, The Stzte may combine support amounts from the same obligor
in muhiple cases where the TV-D agencs is providing TV-D servicss under § 302.32 of this cheper 1o reach § 300.




Amounts under this paragraph may not be combined with amounis under paraaraph (a)(2) of this section to reach the
mirimum amounts required under this paragraph or under paragraph (a)(2) of this section.

(iii) At State option, the amount has accrued since the Stare IV-D agency began to enforee the support order; and

(iv) The State has checked its records to determine if a title IV-A or foster care maintenance assigned arrearage
exists with respect to the non-I'V-A individual or family,

{4) The I'V-D agency has in its records:

(i} A copy of the order and 2nv modifications upon which the amount referred is based which specify the date of
issuance and amount of suppart:

{ii) A copy of the pavment record. or. if there is no payment record. an affidavit signed by the custodial parent
auesting to the amount of support owed: and

(iii) In non-IV-A cases, the custodial parent’s current address,

(3) Before submittal, the Siate [V-D agency has verified the accuracy of the name and social security number of
the noncustodial parent and the aceuracy of the past-due support zmount. If the State 1V-D agency has verified this
informatior previously, it nesd not reverify it,

{6) A notification of liability for past-due support has been received by the Secretary of the 1.5, Trezsury as
prescribed by paragraph ()2} of this section.

(b) Notification 10 OCSE of liability for past-due support. (1) A State IV-D agency shall'submit a notification {or
notfieations) of liability for past-due support to the Office according to the timaframes and in the manner specified by

" the Office in instructions.

(2) To the extent specified by the Office in instructions, the notification of liability for past-due support shall
contain with respect 1o each delinguency:

{i) The name of the taxpaver who owes the past-due support;
(ii) The sociai security number of that wxpayer;
(it} The amoun of past-due suppon owed:

(iv} The State codes as contained in the Federal Information Processing Standards (FIPS) publication of the
National Bureav of Standards and also promulgated by the General Services Administration in Worldwide Geographical
Location Codes: and

{v) Whether the past-due support is due an individual who applied for services under § 302.33 of this chapter.

(3) The notification of liability for past-due suppart may conain with respect 1o each delinquency the taxpaver's
IV-D identifier.

{c) Review of requests by the Office. (1) The Depury Director will review cach request 1o determine whether it
meets the requirements of this section.

(2} If 2 request mezts all reguirements. the Deputy Director will irznsmit the request 10 the Secretary of the LS,
Treasury and will natify the Staie [V-D agency of the ransmirtal.

(31 H'a requesi does not meet all requirements. the Depury Director will attempt 1o correct the request in
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consuhation with the State [V.D agency,

{4) If a request cannot be corrected through consultation, the Depury Direztor will return it to the State 1V-D
agency with an explanation of why the request could not be transminred 1o the Secreiary of the U.S. Treasury.

(d) Notifieation of changes in case starus, (1) The State referring past-due support for offset must. in intersiate
situations. notify any ether State involved in enforcing the support order when it submits an imersate case for offset and
when it receives the offset amount from the Secretary of the U.S, Treasuary

(2) The State IV-D agency shall. within timeframes estzblished by the Office in instructions, notify the Depury
Director of any deietion of, or any change in. the arrears balance, if the change is significant according 1o the cuidelines
developed by the State. The notification shall contain the information specified in paragraph (b) of this section.

(e) Notices of offset - (1) Advance. The State IV-D agency, or the Office, if the Staie requests and the Office
agrees, shall send a wrinten advance notice 10 inform 2 noncustodial parent that the amount of his or her past-due
suppon will be referred to the Secrewry of the U. §. Treasury for collection by Federal 12x refund offset. The notice
must inform noncustodial parents:

(i) Of their right 1o contest the State's determination that past-due support is owed or the amoun: of past-due
support: "

(ii) Of their right 10 an administrative review by the subminting State or at the noncustodial parent's request the
Staie with the order upon which the referral for offset is based;

(iii) Of the procedures and 1imeframe for contacting the IV-D agency in the submining Stare to request
administrative review: and

{iv) That. in the case of a joint return, the Secretary of the U. S. Treasury will notify the noncustodial parent's
spouse at the time of offset regarding the steps (o take to protect the share of the refund which may be pavable to that
spouse. If the IV-D egency sends the natice, it must meet the conditions specified by the Office in instructions.

{2) Atoffser. The Secretary of the U. 8. Treasury will notify the noncustodial parent that the offset has heen made.
The Secretary of the U. S, Treasury will also notify any jndividual who filed a joint return with the noncustodial parent
of the steps to take in order to secure 2 proper share of the refund.

{f) Procedures for contesting in intrastate cases. (1} Upan receipt of a complaint from a noncustodiai parent in
response to the advance notice required in paragraph (e)(1) of this section or concerning a tax refund which has already
been offset the TV-D agency must send a notics to the noncustodial parent and. in non-1V-4 cases the custodial parent.
of the time and place of the administrative review of the complaint and conduct the review 10 determine the validity of
the complaint.

(2)1f the complaint concerns a joint tax refund that has not yet been offset. the IV-D agency must inform the
noncusiodial parent that the Secretary of the U. §. Treasury will notify the noncustodial parent's spouse zt the time of
offset regarding the steps 10 1zke 10 secure his or her proper share of the refund. If the complaint concems a joint tax
refund which has already been offser. the I\'-D agency must refer the noncustodial parent o the Secretary of the U, §.
Treasury,

(3) If the administrative review results in a deletion of. or change in. the arrears balance. the [V-D agency must
notify QCSE within timeframes established by the Office and include the information specified in paragraph (b of this

szcrion.

{4) 1f. 2s a result of the administrative review. an amount which has already been offset is found 1o have excesded
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the amount of past-dus support owed. the IV-D agency must iake sieps 10 refund the excess amount 1o the noncustadial
parent promptly.

{g) Procedures for comesting in interstate cases. (1) Ifthe noncusiodial parent requests an administrative review in
the submitting State, the [V-D agency must mest the requirements in paragraph (f) of this section,

(2}1f the complaint cannot be resolved by the submitting State and the nancustadial parent requests an
administrative review in the Siate with the order upon which the referral for offset is based. the submining State must
notify the State with the order of tha request for an administrative review and provide that State with all necessary
information, including the information listed under paragraph (2 )(4) of this secticn. within 10 days of the noncustodial
parent’s request for an administrative review,

(3) The State with the arder musr send a notice 10 the noncusiodial parent and. in non-1V-A cases the custodizl
parent. of ihe lime and place of the administrative review, canduct the review and make a decision within 43 days of
receipt of the notice and information from the submiting State.

(4) If the administrative review results in z deletion of. or change in. the arrears balance. the State with the order
upen which the referral for offser is based must notify the subminting State within timeframes established by the Office
and include the information specified in paragraph (b) of this section. The submitting State must then notify the Ofiice
within timeframes established by the Office and include the information specified in paragraph (b) of this section.

(5) Upon resolution of a complaint afier an offset has been made, the State with the arder must notify the
submining State of its decision promptly.

(6) When an administrative review is conducted in the State with the arder, the submitting State is bound by the
decision made by the State with the order,

(7) Bzsed on the decision of the State with the order, the IV-D agency in the submitting State must take steps to
refund any excess amount to the noncustodial parent promptly.

(8) In computing the arrearage coltection performance level under § 305.2(2)(4) of this chapter. if the case is
referred to the State with the order for an administrative review. the collections made as a result of Federal tax rafund
offset will be treated as having been collected in full by both the submitting Stare and the State with the order,

{k} Distribution of collections. {1} Collections received by the [V-D agency as a result of Federal tay refund offset
1o satisfy title IV-A or non-I1V-A past-due support shall be distributed as required in accordance with section 457 and.
effective October 1, 2009. or up 10 2 vear earlier ar State option. in accordance with the aption selezied under section
354(34) of the Act.

(2} Collections received by the IV-D agency in foster care maintenance cases shall be distributed as pasi-due
suppart under § 302.32(b) {3) and (4) of this chapter,

(3)(i) Except as provided in paragraph (h)(3)(ii). the ['V-D agency must inform individuals receiving services under
§ 302,33 of this chapter in advance thal amounts offsel will be applied to satisfy any past-due suppant which has been
assigned to the State and submined for Federal tax refund offset.

(i) Effective Qctober 1, 2009. ar up (o a year carlier at. Stare option. the IV-D agency need no longer meet the
requirement for notice under paragraph (r)(3)(i) if the State has opted. under scction 454(34} of the Act. 10 apply
amounts submined to Federal tax refund offset first 1o satisfy any current suppont due and pasi-due suppon owed 1o the
family.

(4) If the amount collected is in excess of the amounts required 10 be distributed under section 457 of the Act. the
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IV-D agency must repay the sxcass 1o the noncustodial parent whase refund was offse: or 10 the panies filing a joint
return within a rezsonable period in accordance with State law,

{5} In cases where the Secretary of the U.S. Treasury, through OCSE. notifies the State thar an offset is being made
te satisfy non-Iv-A past-due support from a refund based an a joint return. the Siate tay delay distribution until
notified that the unobligated spouse’s proper share of the refund has been paid or for a period not 1o exceed six months
from notfication of offser, whichaver js carlier.

{6) Collections from offset may be applied only w0 cases that were being enforced by the I'V.D agency at the time
the advance notice described in paragraph (e)(1) of this section was sent.

{i) Paymem of fee. (1) A refund offsas fee, in such amount as the Secretary of the U.S. Treasury and the Secretary
of Health and Human Servicss have agreed to be sufficient 10 reimburse the U.S, Department of Treasury for the full
cost of the offset procedure, shall be degducted from the offset amount and credited to the US, Department of Treasury
appropriations which bore all or part of the costs involved in making the collection. The full amount of the offse: st
be credited against the obligor's payment record, The fee which the Secretary of the U.S, Treasury may impase with
respect to non-IV.A subminals shall not excesd § 235 per submintal.

{2) The Siate IV-D agency may charge an individual who is recciving services under § 302.33(a)(1) (i) o (iii) of
this chaprer a fes not 10 exceed $ 25 for submitting pasi-due support for Federal tax refund offset, The State must inform
the individual in advance of the amount of any fee charged.

(3} Any State which requests the Office to send the advance written notice under paragraph {e)(1) of this section
will be charged a fee, in an amount established by the Office in instructions. for printing and mailing of pre-offser
notices. This fee shall be credited to the Health and Human Services appropriations which bore all or part of the costs
involved in making the collection,

() Each State involved in a referral of past-due support for offset must comply with instructions issued by the
Office.

(Approved by the Office of Management and Budget under control number 0360-0385)

HISTORY: /30 FR 9651, May 9. 1985: 50 FR 31719, Aug. 6. 1985. as amended a1 57 FR 37737, Oct. 24, 1986: 53
FRJI7Z10. Nov, 25, 1988: 54 FR 12312, Aug. 4, 1989: 36 FR 8003, Feb. 26, 199} 38 FR 41437, Aug. 4. 1993; 64 FR
6237, 6249, 6251, Feb. 9. 1999, as confirmed and arncnded aiJ8 FR 235293, 25303, 25304, May 12, 2003, as correcied
Bt 68 FR 53052, Sept. 9. 2003: 68 FR 37978, 37980, June 26, 2003: 69 7R 62413, 62415, Oct. 26. 2004: 73 FR 74898
74920, Dee. 9, 2008] '

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:

42 L.5.C. 631 through 638. 659a, 660. 663. 664. 666. 667. 1302, 1396atal25). 1396b(d)(2). 1396b(a). 1396b(p) and
1396(k).

NOTES: [EFFECTIVE DATE NOTE: =7 FR 489§, 74920. Dec. 9, 2008. amended this sectian. effective Feb. 4.
2009.)

NOTES APPLICABLE TO ENTIRE CHAPTER:
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[PUBLISHER'S NOTE: Nomenclature changes 1o part 303 appear a1 64 FR 6237, 6249, Fab, 9. 1999.]

LexisNexis (R) Notes:

CASE NOTES

CASE NOTES Applicable 10 entire Part:Pant Note

Kandibinder v Reagen. 713 F. Supp. 337, 1989 U.S. Dist. LEXIS 5965 (WD Mo May 8, 1989),

Overview: Tax Rejund Imiercept Program did not deprive father of his due process rights because the notice mailed
lo fiim was reasonably calculated 1o apprise him of the pending tax refund interception and 1o afford him an
opportunin: fo presem his abjections.

. For non-AFDC cases in which child support arrears are ar least § 500, 45 C.F.R §303.72¢a)(3irii). the
Missouri Division of Child Support Enforcement submits names. Social Security numbers. and amount
owed of individuals who meet this criteriz 1o the Fedaral Office of Child Suppon Enforcement. 45 C.AR.
£303.72rbsr2;. Then the pre-imercep! notice is sent during the month of October. 43 C.F.R £ 303.72¢es,
and the Internal Revenue Service is notified and antaches the taxpaver's refund. Go To Headnote

Anderson v. Whitc, 888 F.2d 985. 1989 U.S. 4pp LEXIS 16678 (3rd Cir Nov. 6. 1989).

Overview: Order dismissing delinguent fahers' suit challenging state’s operation of its 1ax refund intercept

program on due process grounds was modified and vacated in part due 10 the fuilure to provide one father with a timeh:
hearing or awriten decision,

. Under the tax refund intercept program. federul income tax refunds dus persons who owe past-due child
support can be intercepted by the [niernal Revenue Servige and ultimately sent instead 10 the state in
which the children live. The state can then apply the refund money against weliare benefits previousiy
paid to the deiinguent's children or distribute it o the person who has lawful custody of the children, 24
USCS §6402ck 42 US.CS §664: 26 CFR £ 301.6402-3 1988): 45 C.F.R §£302.60.303.72
{1988). Go To Headnote

Kandlbinder v. Reagen. 713 F. Supp. 337 1989 U.S. Dist. LEXIS 59635 (WD Mo May 8. 1989).
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Overview: Tux Refund Intercept Program did nos deprive [either of his due process righis because the notice mailed
10 himwas reasonably calculated 10 apprise him of the rending 1ax refund imerception and 19 giford kim an
opportunin 1o present his obfeciions.

- For non-AFDC cases in which child Suppon arrears are al least § 500, 45 C F.R E303. 72603035, the
Missouri Division of Child Suppon Enforcement submits names, Social Securiry numbers, and amount
owed of individuals who mes1 this eriteria 1o the Federal Offies of Child Suppon Enforcement. 45 CF.R,
€ 303.72(0102). Then the pre-imiercept notice is sent during the month of October. 45 C.AR § 303, 2el,

and the Internal Revenue Service is notified and attaches the taxpaver's refund. Go To Headnote

Knisley v, Boveman, 656 F. Supp, 1540, 1987 1°S. Dist LEXIS 14516 (WD Mich Apr. 14, 1987),

Overview: The court certified a limited clgss of izxpavers but, because there was NG continuing violation of due

prozess rights of the prospeciive Plaintiff class. Summary judgment in fevor of Michigan Departmen: of Treasury was
appropriate.

. A pasi-due suppont obligation qualifies for the federal offset program if it satisfias the provisions of 45
CFR §303.72(a). Go To Headnote

Jahn v Regan, 610 F Supp. 1269, 1985 U8, Dist, LEAYS 19633 (ED Mich May 21, 1985),

Overview: Pracedures in consent Judgmem wohick required the Internal Reverue Service 1o give spouses notice and

a hegring before transferring joint wax refunds 1o siate agencies 1o pay support obligations of one spouse, satisfied
procedural due process,

. To procure z tax refund for ans owing the state child Supper payments, the responsible state agency is
required to centify to the Depantment of Social Services: (i) that the amount of the arrearage reparted is
-accurate: (i) that the arrearage is owed 10 the state; (iii) that the amrearage is at Jeast three months old:

Jain v. Regan. 384 F, Supp. 399. 1984 U'S. Dist, LEXIS 7487 (ED Mich Apr. 18, 1984),

Overview: The waxpavers’ lawsuir againsi federal and stare officials, seeking recovery: of a federal income lax
averpavment transferred 16 the state owing 1o hushand laxpaver's past due child Supparl, were permitied 1o continue.

. A5CFR £305720m) (1982) states that pasi-due child suppert qualifies for offse: of a tax refund i (1)
there has been an assignment of the support obligation under 45 C.F R 232.11 10 the staze making the
request for offser and that state has made reasonable efforts 1o collect the amount of the obligation; (2)
the amount of the pasi-due SUpporT is not less than § 150: (5} the support has heen delinguent for three
months or longer: and {4) a notification of liability for pasi-due support has heen received by the
Secretary of the Treasury. Go To Headnote

Anderson v, White, 868 F.34 985. 1989 U'S. App. LEXIS 14678 (3rd Cir Now. 6, 1989),

Qverview: Order dismissing delinguent futhers’ suir challenging state’s operation of its tax refund imercep
program on aue process graunds was moedified and vacated in Part duc 10 the failure 10 provide ong father with g timefh:
hearing or a veritten decision,

. If the lozal agency determines thar a modification or deletion s warmanted afier administrative review. j;
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submits the appropriate information to the state bureau, which in turn farwards it 1o the federal office. 435
C.FR §303.720di2). (1)(3). (2)4). The federal office then contacts the Internal Revenue Service, and
the intercept order is changed. If the individual's tax return has not vet been procsssed. an intercept will
be avoided. If. on the other hand. an inappropriate intercept has alrcady occurred, the refund due 1o the
individuat is restored. 43 C.F.R £ 303.72(Ty(4). Go To Headnoie

Jahm v. Regan, 610 F. Supp. 1269. 1985 1°S. Dist. LEXIS 19653 (ED Mich May 21, 19835).

Overview: Procedures in consent judgment, which required the Internal Revenue Service 1o give spnuses notice and
a hearing before transferring joint 1ax refunds 1o stale agencies to pay suppart obligations of one spouse. satisfied
procedural due process.

. To pracure a 1ax refund for onc owing the state chiid support payments. the responsible state ageney is
recuired to cenify to the Depanment of Socizl Services: (i) that the amouns of the arrearage repored is
accurate: (ii) that the arrearage is owed 10 the state; (iii) that the arrearage is a1 lcast three months old:
and {iv) that reasonable efforts have been made to collect the arrcarage amount. This reguirement is
pursuant 1o 42 (U5.C.5 § 644(b) and 45 C.F.R § 303.72(B}. Go To Headnote

Juhn v. Regan, 584 F. Supp. 399, 1984 U.S. Dist. LEVIS 17487 (ED Mich Apr. 18, 1984).

Overview: The iaxpayvers' laesuit ugainst federal and suae officials, secking recovery of a federal income tax
overpavment iransferred to the siate owing 1o husband 1expaver's past due child support, were permitied 10 conlinue.

. +3 CF.R £303.72(bs (1982) siates that past-due child support quaiifies for offset of a tax refund if (1)
there has been an assignment of the suppon obligation under 45 C.F.R. 232,11 1o the state making the
request Tor offset and that state has made reasonable 2ffors 19 callect the amount of the obligation: (2)
the amount of the past-due support is not |zss than § 130; (3) the support has been delinquent far three
manths or longer: and (4) a notification of liability for pasi-due support has been received by the
Secretary of the Treasury, Go To Headnote

Anderson v. White, 888 F.2d 983, 1989 LS. App. LEVIS 16678 {3rd Cir Nov., 6. 1989).

Overview: Order dismissing delinquent fathers’ suit challenging siate's aperation of its iax refund intercept
program an due process grounds was modified and vacaied in part due to the failure 10 provide one father with a timeh:
hearing or a written decision.

. Under the tax refund intercept program. federal income tax refunds due persons who owe past-due chiid
suppon can be imercepted by the Internal Revenue Service and uftimately sem instead to the state in
which the children live. The state can then apply the refund money against welfare benefits previousty
paid 1o the delinquent's children or disiribute it 1o the person who has lawful custody of the children. 26
US.CS F o402} 42 US CS. §664: 26 C.F.R. §301.6402-5 (1988): 45 C.F.R. §€ 302.60. 303.72
1988i. Go To Headnote

Rogers v. Bucks Counry Domestic Relations Section, 773 F, Supp. 768. 1991 L5, Dist. LEYIS 9542 (ED Pa July 12
1991).

Overview: Claims jor unpaid interest pursuant 1o the siate's interceprion of federal income 1ax refund pavmznts and
delaved pavmen ta sarisfy delinquent child support payments were dismissed. o5 claimats failed to esiablish a
cogmz=uble propery: inierest.




Page &
45 CFR303.72

. The federal statutes creating the Tax Refund Intercept Program (TRIP). 42 U'S.C.5. § 664 and 2§
LU.5.CS {6402 comain no explicit schedule for general distribution of imercepted funds. nor do they
contain any requirement for the pavment of imerest. The federal regulations are similarly silent on any
requirtment 1o pay interest. 45 C.F.R § 303.72. There is no express provision 1o the efTect that the funds
are 1o be held in mrust or that a fiduciary relationship, bensfiung the support recipient. is creatad by a
state’s participation in TRIP. There is, however. spezific pravision made for a state 1o delay. for up 10 six
months in the case of a jointly-filed 1ax retumn, the payvment of 2 refund 10 a support recipient. so that a
state may be ensured that the unobligaled spouse has received his or her proper share of 2 joint refund. 42
C.S.CS §664(a)B), 45 CF.R §303.72(hif%). Go To Hzadnote

Rogers v. Bucks Counry Domestic Relations Section, 773 F. Supp, 768, 1991 U.S. Dist. LEX1S 9342 (ED Pa July 12,
1991).

Overview: Claims for unpaid interest pursuant 1o the siare's intercepiion of federal incame 1ax refund pavments and
delaved pavment 10 sarisfy delinguent child support pavments were dismissed, as claimants failed 10 establish a
cognizable properry interest, '

. The federal siawtes creating the Tax Refund Intercept Program (TRIP). 42 U'S.C.S. £ 664 and 26
L.5.CS. $6402. contain no explicit schedule for general distribution of intercepied funds. nor do they
contain any requirement for the payment of interest. The federal rezulations are similarly silent on any
requirement to pay interest. 45 C.F.R. § 303.72. There is no express provision to the effect that the funds
are to be held in trust or that a fiduciary relationship, benefiiing the support recipient, is created by a
state's participation in TRIP, There is, however, specific provision made for 2 staie 10 delay, for up to six
months in the case of a jointly-filed tax retumn, the pavment of a refund to 2 support recipient, so that 2
state may be ensured that the unobligated spouse has received his or her proper share of a joint refund. 42
U.5CS §664(a)B), 45 CF.R §303.72(h3). Go To Headnote

Kandtbinder v. Reagen. 713 F. Supp. 337, 1989 'S, Dist. LEXIS 5963 (WD Mo May 8. 1989).

Overview: Tax Refund Iniercept Program did not deprive father of his due pracess rights because the notice mailed
10 Lim was reusgnably calculated 10 apprise him of the pending tax refund interceprion and 10 gfford him an
gpporiunily 16 present his objections.

. For nop-AFDC cases in which child support arrears are at least § 500, 45 C.F.R. € 303.721ay(3)(5iy. the
Missouri Division of Child Support Enforcement submits names. Social Security numbers, and amoum
owed of individuals who meet this criteria 1o the Federal Office of Child Support Enforcement, 435 CF.&.
£ 303.7200)12). Then the pre-imercept notice is sent during the month of October. 43 C.F.R. § 303.72¢e).
and the intemal Revenue Scrvice is notified and anaches the taxpaver's refund. Go To Headnote

Rogers v. Bucks County Domestic Relations Section. 773 F. Supp, 768. 1991 U.S Disr. LENIS 9542 (ED Pa July 12,
1991).

Cuerview; Claims for unpaid interest pursuant 1o the siaie's imterceplion of federal income e refund pavmenis and
delaved pavment 1o satisfu delinguent child support pavments were dismissed. as claimans failed 10 esiablish a
cognizable property intcrest,

. The fedetal statutes creating the Tax Refund Imercem Program (TRIP), 42 LU S.C.8 ¢ 664 and 26
[.$5.C.S §6402, comain no explicit schedule for general diswribution of intercepted funds, nor do they
comain any requirement for the payment of interest. The federal regulations are similarhy silent on any
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requirement to pay interest. 43 C.F.R. § 303.72. Thare is no express provision to the effect that the funds
are 10 be held in trust or that a fiduciary refationship, benzfiting the support recipient, is created by 2
state's partizipation in TRIP. There is, however, specific provisian made for a state to delay, for up 10 six
months in the case of a jointly-filed 1ax rewm. the payment of a refund to a support recipient. so that a
state may be ensured that the unobligated spouse has recejved his or her proper share of a joint refund. 42
USCS §654(aXB). 45 CF.R §303.72h)(5). Go Ta Headnots

Anderson’v. White. 888 F.2d 983, 1989 U'S. dpp. LEXIS 16678 (3rd Cir Nav. 6. 1989).

Ovcrview: Order dismissing delinquent fathers’ swit challenging siaie’s operation of its tax refund Imercept

progrom on due process grounds was modified and vacared in part due 10 the faifure 1o provide one father with a 1imely
hearing or a wrinen decision.

. Under the 1ax refund intercept program, federal income tax refunds due persors who owe pasi-due chiid
supparf can be intercepted by the Internal Revenue Service and ultimately sent instead to the state in
which the children live, The state can then apply the refund meney 2sainst welfare benefits previously
paid to the delinquent's children or distribwte it 1o the person who has lawful cusiody of the children. 26
USCS §6402c), 42 US.CS £664: 26 C.F.R §301,6402.5 (19881 45 C.F.R §§ 302.60.303.72
(1988). Go Ta Headnote

Jahn'v. Regan, 584 F. Supp 399, 1984 U'S. Dist. LEXIS 17487 (ED Mich Apr. 13, 19841,

Overview: The laxpavers’ lawsuit against federal and siate officials. seeking recovery of a federal income 1ax
averpavment Iransferred lo the state owing to husband 1aspaver's past due child support. were permined to contine,

. 43 CF.R. § 303.727b) 1 982) stares that past-due child support qualifies for offset of a tax refund if (1)
there has been an assicnment of the support obligation under 45 CF.R. 232.11 10 the staie making the
request for offser and that state has made reasonable effons to collect the amount of the obiigation: (2)
the amount of the past-due support is not less than § 150: {3) the support has been delinquent for three
manths or longer: and (4) a notification of Tiability for past-due suppor: has teen reccived by the
Secretary of the Treasury. Go To Headnote




Attachment H

Page |

s

L exisNexis

LEXISNEX!S' CODE OF FEDERAL REGULATIONS
Capyright (¢) 2013. by Matthew Bender & Company, a member
of the LexisNexis Group. All rights reserved.

**4 This section is current through the May 9. 2015 *=*
*=* icsue of the Federal Register ***

TITLE 45 - PUBLIC WELFARE
SUBTITLE B — REGULATIONS RELATING TO PUBLIC WELFARE
CHAPTER LI -- OFFICE OF CHILD SUPPORT ENFORCEMENT (CHILD SUPPORT ENFORCEMENT
PROGRAM). ADMINISTRATION FOR CHILDREN AND FAMILIES, DEPARTMENT OF HEALTH AND
HUMAN SERVICES
PART 303 — STANDARDS FOR PROGRAM CPERATIONS

Go 1o the CFR Archive Directory
45 CFR363.102

§ 303.102 Collection of overdue support by Siate income tax refund offset.

(a) Overdue support qualifying for offset. Overdue support qualifies for State income rax refund offset if:

(1) There has be=n an assignment of the support obligation under section 408(2)(3) of the Act or section 47 1{a}(17)
of the Act orthe [V-D agency is providing services under § 302.33 of this chapter. and

{2) The State does not determine. using guidelines it must develop which are generally available 10 the public. that
the case is inappropriate for application of this procedure,

(b) Accuracy of amounts referred for offset. The IV-D agency must establish procedurss 10 ensure that:
(1) Amounts referred for offset have been verified and are accurate: and

(2) The appropriate State office or agency is notified of any significant reductions in (including an elimination of)
an amount referred for collection by State income tax refund offset.

(c) Procedures for contesting offset and for reimbursing excess amounts offset, (1) The State must establish
procedures, which are in fuil compliance with the State’s procedural due process requirements. for a noncustodial parent
10 use 1o contest the referral of overdue suppor for State income tax refund offset.

(2) I the offser amount is found 10 be in error or to exceed the amount of overdue support. the State IV-D agency
must 1ake steps to refund the excess amoum in accordance with procedures that include 2 mechanism for promptiy




Page 2
45 CFR 303,102

reimbursing the noncustodial parent.

(3) The State must establish procedures for ensuring that in the event of 2 joint return, the noncustodial parent’s
spouse can apply for a share of the refund, if appropriate, in accordance with State law.

(d) Notice to custodial parent. The I'V-D agency must inform individuals receiving services under § 302,33 of this
chapter, in advance. That, for cases in which medical support rights have been assigned under 42 CFR 433.146,and
amounts are collected which represent specific dollar amounts designated in the support order for medical purposes,
amounts offset will be distributed under § 302.51(c) of this chapter.

(e) Advance notice 10 noncusiodial parent. The State must send a written advance notice to inform the noncustodial
parent of the referral for State income tax refund offset and of the opportunity 1o contest the referral.

(f) Fee for certain cases. The State IV-D agency may charge an individual who is receiving services under §
302.33(a)(1) (i) or (iif) of this chapter a reasonable fee 10 cover the cost of collecting past-due support using State tax
refund offset. The State must inform the individual in advance of the amount of any fee charged.

{g) Distribution of collections, (1) The State must distribute collections received as a result of State income tax
refund offset:

{i) In accordance with section 457 of the Act and §§ 302.51 and 302.52 of this chapter: and

(ii) For cases in which medical support rights have been assigned under 42 CFR 433.146, and amounts are
collected which represent specific dollar amounts designated in the support order for medical purposes, under §
302.51(c) of this chapier.

(2 If the amount collected is in excess of the amounts required to be distributed under paragraph (g)(1) of this
section, the IV-D agency must repay the excess o the noncustodial parent whose State income tax refund was offset
within a reasonable period in accordance with State law.

(3) The State must credit amounts offset on individual payment records,

(h) Information 10 the [V-D agency. The State agency responsible for processing the State tax refund offset must
notify the State [V-D agency of the noncustodial parent's home address and social security number or numbers. The
State [V-D agency must provide this information to any other State involved in enforcing the support order.

(Approved by the Office of Management and Budset under control number 0960-0385)
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