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Alcohol Beverage Control Administration
Title 175, Series 5

FACTS AND CIRCUMSTANCES

The Legislative Rule filed herein, as an emergency rule, had to
be effective before it could complete the full legislative cycle because
the sale of 10 year franchises to operate a retail liquor store will take
place in early 2000, and take effect on July 1, 2000. A Legislative
Rule is necessary to establish minimum bids; the number and types
of licenses to be authorized in a market zone; bidding procedures;
and methodology for selecting successful bidders.



O
EMERGENCY RULE QUESTIONNAIRE

DATE: _ NOVEMBER 23, 1999

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM:(Agency Name, Address & Phone ¥o.) ALCOHOL BEEMGE CONTROL. ADMINISTRATION

322 70TH STREET, S. E.

CHARLESTON, WV _ 25304

EMERGENCY RULE TITLE: __LICENSING OF RETAIL L.IQUOR STORES

1. Date of filing NOVEMBER 23, 1999

2. Statutory authority for promulgating emergency rule:

W. VA. CODE §§60-3A-6(c)(2) & 29A-3-15

3. Date of filing of proposed legislative rule:

4, Does the emergency rule adopt new language or does it amend or appeal a current

legislative rule? __ BOTH

5. Has the same or similar emergency rule previously been filed and expired?

NO

a. State, with particularity, those facts and circumstances which make the emergency rule
necessary for the immediate preservation of public peace, health, safety or welfare.

RETAIL LIOQUOR STORE FRANCHISES ARE SOLD EVERY 10 YFARS. H,B. 3023

ENACTED ON MARCH 13, 1999 MADE SUBSTANTIAI. AMENDMENTS TO EXISTING

LAW RELATING TO THE BIDDING PROCEDURES TO BE FOLLOWED IN THE SALE

OF FRANCHISES WHICH WILL TAKE EFFECT ON JULY 1, 2000. THE PROPOSED

BUDGET BY GOVERNOR UNDERWOOD INCLUDES A 19 MILLION DOLLAR ITEM ANTIC-

IPATING THAT TBAT AMOUNT WILL BE RECEIVED FROM THE FRANCHISE SALES.
TIME FRAME REQUIREMENTS PRECLUDED THE FILING OF NECESSARY RULES AND

REGULATIONS AS LEGISLIATIVE RULES.
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7. If the emergency rule was promulgated in order to comply with a time limit established by
the Code or federal statute or regulation, cite the Code provision, federal statute or
regulation and time limit established therein.

N/A

8. State, with particularity, those facts and circumstances which make the emergency mle
necessary to prevent substantial harm to the public interest.

SEE RESPONSE TO QUESTION 6.




STATE OF WEST VIRGINIA
ALCOHOL BEVERAGE CONTROL ADMINISTRATION

322 70th Street, SE
Charleston, West Virginia 25304-2900

CECIL H. UNDERWQQD DONALD L. STEMPLE ROBIN CAPEHART
GOVERNOR, COMMISSIONER SECRETARY OF TAX & REVENUE

WEST VIRGINIA LEGISLATIVE REGULATION
ALCOHOL BEVERAGE CONTROL ADMINISTRATION
TITLE 175 - SERIES 5

LICENSING OF RETAIL LIQUOR STORES

STATEMENT OF THE FACTS AND
CIRCUMSTANCES CONSTITUTING THE EMERGENCY

This rule explains and clarifies the impact of Enrolled House Bill No. 3023, which was
enacted on March 13, 1999 and made effective from passage, on W.Va. Code §60-3A-1, et seg., the
“State Retail Liquor License Act”. This Act was established by the Legislature in 1990, Chapter 9
and was designed to take the State out of the retail sale of distilled spirits, but to keep it in the
wholesalc sale of such beverages. Franchises for 10-years were sold to the highest bidders and retail
liquor stores were licensed in 98 market zones. These franchises expire on June 30, 2000.

H.B. No. 3023 set in motion a method of selling new 10-year franchises to become effective
on July 1, 2000. It also made extensive changes in the law relating to the creation of a State Retail
Liquor Licensing Board and assigned it a multitude of duties; the improvement of bidding
procedures; establishing a method for creating bid minimums; authorizing the Board to determine

the number types of licenses which would be authorized in each market zone; authorizing current
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licensees a preference and continuing a preference for bidders who are West Virginia residents; the
implementation of all of which required expert collection and evaluation of data by professional
C.P.A. firms.

Bids were taken from many firms and an award to the winner was made on August 10, 1999,
A contract attorney was selected to write amendments to the existing regulations. On August 6,
1999, which was the deadline for submitting legislative rules to the Legislative Rule-Making Review
Committee, there was an inadequate amount of data collected upon which an appropriate legislative
rule could have been predicated. Accordingly, the agency determined it necessary to pursue an
emergency legislative rule.

Unless the emergency rule is approved, it will be impossible for the sale of the new 10-year
franchises to be made in time to take effect on July 1, 2000.

On August 6, 1990, the Secretary of State approved Emergency Regulations for the ABCC
which were determined by the Secretary of State to be essential to guide new retail licensees as to
the activities authorized for such retail liquor stores. His decision was predicated upon the statutory
definition of an emergency for “time Iimitation”.

The decision of the Secretary of State 1s cited as Emergency Rule Decision 22-90 or ERD

22-90, and the Secretary of State has ruled, in that decision, that it may be cited as precedent.



STATE OF WEST VIRGINIA
ALCOHOL BEVERAGE CONTROL ADMINISTRATION

322 70th Street, SE
Charleston, West Virginia 25304-2900

CECIL H UNDERWOOD DONALD L. STEMPLE ROBIN CAPEHART
GOVERNOR COMMISSIONER SECRETARY OF TAX & REVENUE

Y ROPOSED RGEN

This Rule will make it possible for the ABCA and the State Retail Liquor Licensing Board
to sell new 10-year franchises to operate retail liquor stores after the existing franchises expire on
June 30, 2000. An objective of this Rule is to provide guidelines for the selling of the franchises for
a minimum of 19 Million Dollars in the state fund, general revenue which is projected by the
Governor’s official revenue estimates for fiscal year 2000.

In addition, this rule explains and clarifies the procedures to be used in the establishment of
minimum bids for each franchise; the number and types of Class A and Class B licenses to be
authorized in each market zone; bidding procedures; award of residential preferences of five percent
{5%) of the bid price; award of an additional preference of five percent (5%); and methodology for

selecting the successful bidders.
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FISCAL NOTE FOR PROPOSED RULES

APPENDIX B

TITLE 175 - SERIES 5 - LICENSING OF RETAIL LIQUOR STORES

Rule Title:
EMERGENCY
Type of Rule: Legislative Interpretive Procedural
Agency: ALCOHOL BEVERAGE CONTROL ADMINISTRATION
Address: 322 70TH STREET, S. E.
CHARLESTON, WV 25304
1. Effect of Proposed rule:
ANNUAL FISCAL YEAR
INCREASE DECREASE CURRENT NEXT THEREAFTER
ESTIMATED TOTAL | $ $ $ $ $
COST 0 0 0 0 0
PERSONAL SERVICES 0 0 0 0 0
CURRENT EXPENSE 0 0 0 0 0
REPAIRS &
ALTERATIONS 0 0 0 0 0
EQUIPMENT 0 0 0 0
OTHER 0 PFs2,000l o 0

2. Explanation of Above Estimates:

2

ENROLLED H.B. 3023 OBJECTIVES REQUIRE

INCREASED PROFESSIONAL ACCOUNTING AND LEGAL EXPENSES ACQUIRED ON

A CONTRACTUAL BASTS.

Objectives of These Rules:

2000 IN ORDFR TO RECEIVE SALES PROCEEDS OF AT LEAST 19 MITLION DOU_.ARS

TO CARRY OUT THE INTENT OF THE LEGISIATURE TO
HAVE NEW 10-YFAR RETATL LIQUOR STORE LICENSES BE SOLD BEFORE JULY 1,

FOR THE STATE FUND, GENERAL REVENUE AND, IN ADDITION, TO THERFAFTER

FIX WHOLESALE PRICES ON AN ANNUAL BASIS TO PRODUCE 6. 5 MILLION DOLLARS

PROFIT WHICH IS DEPOSITED TO THE STATE FUND, GENERAL REVENUE.

1




Rule Title: TITLE 175 - SERIES 5

4. Explanation of Overall Economic Impact of Proposed Rule:

A. Economic Impact on State Government:

WILL RESULT IN 25.5 MILLION DOLLARS FOR DEPOSIT IN THE STATE
FUND, GENERAL REVENUE DURING FY 2000 AND 6.5 MILLION DOLLARS
FOR YEARLY DEPOSITS IN THAT FUND FOR NINE MORE YEARS.

B. Economic Impact on Political Subdivisions; Specific Industries; Specific Groups of
Citizens:

NONE KNOWN.

C. Economic Impact on Citizens/Public at Large.

NONE KNOWN.

Date: _NOVEMBER 23, 1999

Signature of Agency Head or Authorized Representative:

Mot X gt




EMERGENCY
WEST VIRGINIA LEGISLATIVE REGULATION
ALCOHOL BEVERAGE CONTROL ADMINISTRATION COMMISSION
TITLE 175 - SERIES 5 S

LICENSING OF RETAIL LIQUOR STORES

PROPOSED RULE

§175-5-1.  General,

1.1.  Scope. This emergency legislative rule explains and clarifies the State Retail
Liquor License Act, as stated in W. Va. Code § 60-3A-1, ef seq., as extensively amended by
Enrolled House Bill 3023 which was enacted by the West Virginia Legislature on March 13,
1999, to take effect from passage. The amendments in this bill necessitate emergency
amendments to West Virginia Legislative Rule, Alcohol Beverage Control Administration, Title
175 - Series 5, Licensing Of Retail Liquor Stores.

1.2..  Authority. - This emergency legislative rule is promulgated under the authority
of W. Va. Code §8§29A-3-15 and 60-3A-6{c)(2).

1.3.  Filing Date. -
1.4.  Effective Date. -

1.5.  Type of rule. - This rule is an emergency legislative rule as defined in W. Va.
Code §29A-3-15.

1.6 Citation. - This emergency rule may be cited as 175 C.S.R.
5,
§  {1999).

§175-5-1. Short Title.

This rule shall be known and may be cited as the “State Retail Liquor License
Rule.”

§ 175-5-2. Legislative Findings and Declarations; Legislative Purpose.

2.1.  Ttisthe intent of the Legislature that the sale of liquor at retail should no longer
be by the State but rather by retail licensees; that there is a need for the State to control the
wholesale sales of liquor; that the health and welfare of the citizens of this State will be
adequately protected by the licensing and control of such retail licensees; that the sale of liquor
through retail licensees will satisfy reasonable consumer concerns of availability and price; and
that the operation and efficiency of State government will be improved by removing the State

oty
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from the retail sale of liquor and permitting sales of liquor by retail licensees under licenses
issucd by the State together with strict enforcement of laws and rules relating to the sale of liquor.

2.2. It is the purpose of the Legislature in providing for the retail sale of liquor to:

2.2.1. Continue revenue to the State from the wholesale sale of liquor, by
requiring all retail licensees to purchase all liquor (other than wine with an alcohol content of
fourteen percent (14%) or less by volume) from the Commissioner and by further requiring all
private clubs licensed under the provision of W, Va. Code §60-7-1, et seq., to purchase all liquor
(other than wine with an alcohol content of fourteen percent (14%) or less by volume) from retail
licensees;

2.2.2. Provide a system of controls, through limitations on the numbers of retail
outlets and application of the police power of the State, to discourage the intemperate use of
ligquor;

2.2.3. Preserve and continue the tax base of counties and municipalities derived
from the retail sale of liquor; and

2.2.4. Obtain for the State financial gain from the issuance of retail licenses;

§175-5-2a. Further Legislative Findings, Declarations and Purpose.

2a.1.1. [t was the intent of the Legislature when the Retail Liguor Licensing Act was

enacted in 1990, that all retail licenses issued for the 10-vear period beginning July 1, 1990 shall

expire as of July 1, 2000, and that issuance of retail licenses for the 10-year period beginning July
1, 2000, and for each 10-year period thereafter, shall be based on sealed competitive bids.

2a.1.2. It is the intent of the Legislature to provide that all retail licenses issued for the
10-vear period beginning July 1, 2000, shall expire as of July 1, 2010, and that retail licenses

issued for the 10-year period beginning July 1, 2000, and each 10-year period shall be based on
sealed competitive bids,

2a.1.3. The purposes set forth W, Va. Code § 60-3A-2(b) remain the purposes of the
chlslalum.

2a.1.4. Many of the current retail licensee have not only provided services to the public
mMnlwmwmngwﬂwm&mmmd@




2a.2.3. Effect statutory changes to further the purposes provided in W, Va. Code §§
60-3A-2 and 60-3A-2a,

§175-5-3. Sale of Liquor by Retail Licensees Permitted; Cessation of Retail Sale of
Liquor by State; Exception.

3.1 Notwithstanding—any proviston—ot -the Code—of WestVirginta—of 1931, as
amended;-to—the—contrary,the The sale of liquor by retail licensees in accordance with the
provisions of W. Va. Code §60-3A-1, et seg., and this rule shall be lawful.

3.2 Upon the opening of a retail outlet in any market zone, the State shall, as soon as
practicable, discontinue operating any and all State liquor stores and agency stores within such
market zone so long as a retail outlet 1s in operation in such market zone.

eLs em&berﬂh&m&m@mﬁlﬂ@u@m&ﬂm&dﬂMhupﬁmngﬂmlmﬂmﬂﬂ
n the market zone 1s prevented by a matter in controversy pending judicial adjudication or the
licensee is unable or unwilling to open a retail outlet; provided, that the Board determines that

the resolution of the controversy will continue for such duration that the opening of a State liquor
store is necessary to meet reasonable consumer concerns of availability of liguor,

§175-5-4. Definitions. Asused in these this emergency regutatrons rule and unless the
context clearly requires a different meaning, the following terms shall have the meaning ascribed
herein, and shall apply in the singular and the plural.

4.1.  "Alcohol” means ethyl alcohol, whatever its origin, and shall include synthetic
ethyl alcohol but not denatured alcohol.



4.2.  “Alcohol Beverage Control Commissioner,” or “ABEE “ABCA” means the West
Virginia Alcohol Beverage Control Commissioner (Administrator) or his or her delegate.

4.3.  “Alcobholic liquor” or “liquor” means alcohol, beer, fortified wine and distilled
spirits, and any liquid or solid capable of being used as a beverage, but shall not include wine
with an alcohol content of fourteen percent (14%) or less by volume, nonintoxicating beer or
nonintoxicating beverages.

44. “Applicant” means any person who bids for a retail license, or who seeks the
Commissioner’s approval to purchase or otherwise acquire a retail license from a retail licensee,

in accordance with the provisions of this article the Retail Liquor Licensing Act and this rule.

4.5,  “Application” means the form prescribed by the Commissioner which must be
filed with the Commissioner by any person bidding for a retail license.

4.6.  “Board” means the retail liquor licensing Board created by articte W. Va. Code,
§ 60-3A-5.

4.7.  “Class A retail license” means a retail license permitting the retail sale of lquor
at more than one retail outlet.

4.8.  "Class B retail license” means a retail license permitting the sale of liquor at only
one retail outlet.

49— *Code™ meansthe-Code-of West Virgmia—of 193 as-amended—

49, “Current licensee™ Means a person who holds a retail hcense on March 13, 1999

4.10. “Designated areas” mean one or more geographic areas within a market zone
designated as such by the Board.

4.11.  “Distilled spirits” means ethyl alcohol, ethanol or spirits, or wine, including all
dilutions and mixtures thereof, from whatever source or by whatever process produced, for
beverage use, and shall include, but not be limited to, natural spirits, whiskey, brandy, rum, gin,
vodka, cordials and liqueurs. Any alcohelic beverage containing more than twenty-four percent
(24%) of alcohol by volume shall be deemed to be distilled spirits.

4.12. “Executive officer” means the president or other principal officer, partner or
member of an applicant or retail licensee, any vice president or other principal officer, partner
or member of an applicant or retail licensee in charge of a principal business unit or division, or
any other officer, partner or member of an application or retail licensee who performs a policy
making function.



4.13.  “Fortified wine” means any wine to which brandy or other alcohol has been added
and includes dessert wines which are not fortified and any wine containing greater than fourteen
percent (14%) by volume.

4.14.  “Intoxicated” means having one’s faculties impaired by alcohol or other drugs to
the point where physical or mental control or both are markedly diminished.

4.15. “Liquor” means alcoholic liquor as defined in W.Va, Code §60-1-5 sectionfive,
article one-of this-chapter, and also includes both wine and fortified wines as those terms are

defined in W. Va. Code §60-8-2.

4.15.4.16. “Market zone” means a geographical area designated as such by the Board
for the purpose of issuing retail licenses.

416:4.17. “Nonintoxicating beer” means any beverage, obtained by the fermentation of
barley, malt, hops, or similar products or substitute and containing at least one half of one percent
(.5%) alcohol by volume, but not more that four and two-tenths percent (4.2%) of alcohol by
weight, or six percent (6%) by volume, whichever is greater.

417 4.18. “Original package” means any closed or scaled container or receptacle used
for holding alcoholic liquor.

4:184.19 “Person” means any an individual, partnership;joint stock company;business
trust, assocration, corporation-orother-form-of businessenterprise; including-areceiver, trustee
or tqurdating agent firm, corporation, association, partnership, limited partnership, limited
liability company or other entity, regardless of its form, structure or nature.

419. 4.20, “Public place” means any place, building or conveyance to which the public
has, or is permitted to have access, including restaurants, soda fountains, hotel dining rooms,
lobbies, and corridors of hotels and any highway, street, lane, park or place of public resort or
amusement: Provided, That the term “public place” shall not mean or include any of the above-
named places or any portion or portions thereof which qualify and are licensed under the
provisions of W. Va. Code Chapter 60 to sell alcoholic liquors for consumption on the premises.

4.20. 21,  “Retail license” means a license issued under the provisions of W. Va. Code,
60-3A-1, et seq., permitting the sale of liquor at retail.

421, 4.22. *“Retail licensee” means the holder of a retail license.

422. 423, “Retail outlet” means a specific location where liquor may be lawfully sold
by a retail licensee under the provisions of W. Va. Code, 60-3A-1, et seq.

423.4.24, “Secretary” means the Secretary of the West Virginia Department of Tax
and Revenue.



424, 4,25, “State” means the State of West Virginia .

425426,  “Wine” means any beverage obtained by the fermentation of the natural
content of fruits, or other agricultural products, containing sugar, and includes, but is not limited
to, still wines, champagne and other sparkling wines, carbonated wines, imitation wines,
vermouth, cider, perry, sake or other product offered for sale or sold as wine containing not less
than seven percent (7%) nor more than twenty-four percent (24%) alcohol by volume,

§ 175-5-5. Creation of Retail Liquor Licensing Board; Members, Terms, Meetings
and Officers; General Provisions.

5.1, W¥Va Code§60-3A=5created continued-the. The State Retail Liquor Licensing
Board, such-Board bemng is composed of five (5) members, three (3) of whom are appointed by
the Governor by and with the advice and consent of the Senate, one (1) of whom being the
Secretary of Tax and Revenue, and one (1) of whom being the Commissioner. The Secretary of
Tax and Revenue and the Commissioner serve as the chairman and secretary, respectively, of the
Board. No more than two (2) of the three (3) members appointed by the Governor may be of the

same pohtwal party jmmﬂmmmmmﬁnﬂ_awmumgmm;um

s e tw C C le. No member of the Board may hold
a retail license or have any ﬁnancnal mterest directly or indirectly, in any retail licensee.

5.2, The provisions of W. Va. Code §60-3A-5(b) and §175-5-5.2 of these rules apply
to the three (3) members appoinied by the Governor. They shall be appointed for overlapping
terms of three (3) years each and until their respective successors have been appointed and have

qualified. ;except for the originabappomtments:

F2-—For—the-purposeof orngmal-appointments;onme—i)member—shatt-be
appointed-foraterm ot three {3) years and untit-his-or-hersuccessor-has-beenappointed-and-has
qualified, one (1) member-shatt-be-appointed-for-termroftwo (2 yearsand—untit-hisor her
successor has beenappointed and has quatified-and-one{tmembershatt-be-appointed-foraterm
of one-(h)year-anduntithis-or-hersuccessor has-beenappointed-and-quatifred:

5.2.1. Members may be reappointed for any number of terms.

5.2.2. Before entering upon the performance of his or her duties, each member
shall take and subscribe to the oath required by West Virginia Constitution Article IV, §5,
Vacancies shall be filled by appointment by the Governor in the case of death, resignation,
incompetency, neglect of duty, gross immorality or malfeasance in office.

5.2.3. Members shall receive compensation of one hundred dollars ($100.00} per
day for each day actually engaged in the performance of their duties as Board members, and in
addition shall be reimbursed for ali reasonable and necessary expenses actually incurred in the
performance of their duties.



5.3. A majority of members of the Board constitutes a quorum and meetings shall be
held at the call of the chairman.

5.4.  Staff, office facilities and costs of operation of the Board shall be provided by the
Commissioner,

§ 175-5-6. General Powers and Duties of Board and Commissioner.

6.].  The Board shall create, based on economic and demographic factors, market zones
within the State for the issuance of Class A and Class B retail licenses, and, if deemed necessary
or desirable by the Board, to create one or more designated areas within such market zones for
the issuance of Class B retail licenses.

62. Th B lish minim Hull

6.2.3. The Commissioner shall;

6,231 Prescribe application forms for persons desiring to acquire retail
licenses and adopt an orderly procedure and time table for investigating, processing and
approving applications;

6.2.3.2. Develop a form of retail license to be issued to each retail
licensee under the provisions of W. Va, Code §60-3A-6(b){(2) and this rule;

0233, Disseminate to the public information relating to the issuance of
retail licenses;



6234, Promulgate standards for advertising the sale, availability, price
and selection of liquor;

0.2.3.8. Enter the retail outlet of any retail licensee at reasonable times for
the purpose of inspecting the same, and determining the compliance of suchreach retail licensee
with the provisions of W. Va. Code §60-3A-1, ef seg., and any rules promulgated by the Board
or the Commissioner pursuant to the provisions of W. Va. Code §60-3A-6.

6.2.3.9. [ssue subpoenas and subpoenas duces tecum for the purpose of
conducting hearings under the provisions of W, Va. Code §§860-3A-26 or 60-3A-27 or 60-3A-28
and §§§175-5-26 or 175-5-27 or 175-5-28 of this rule which subpoenas and subpoenas duces
tecum shall be issued in the time, for the fees and shall be enforced in the manner specified in W.
Va. Code §29A-5-1 with like effect as if §29A-5-1 was set forth in extenso in W. Va. Code § 60-
3A-1, et seq., and this rule.

6.2.3.10. Settle, through the hearing procedure provided in §175-5-28a disputes
relative to the boundaries of market zones and designated areas within market zones.

0.3.4. The Boardandthe Commissioner shall each;

6.34.1. Engage accounting, legal and other necessary professional
consultants to assist them in carrying out their respective duties under W.Va, Code §60-3A-1,
et seq., and this rule; and

6.3.4.2. Adopt, amend or repeal such procedural, interpretive and legislative
rules, consistent with the policy and objectives of West-Virginta W, Va.Code articlte §60-3A-1,
et seq., and these rules as they may deem necessary or desirable for the public interest in carrying
out the provisions of the Retail Liguor License Act and this rule, satd-article-and these tutes.
Such rules shall be adopted, amended and repealed in accordance with the provisions of chapter
twenty-nine-a [§ 29-1-1, et seq.] of the W. Va. Code, the provisions of all of which are



incorporated in this rule by reference.

§175-5-7. Market Zones; Class A and Class B Retail Licenses.

-

T i} 4 1 111 . 1 £ | R e | 1 £ 1 -
meBoard shatldetermme-the number of and-establishmarket-zones for the-retatd

saleof fiquor-withitrthis-State.—For-eachrmarket zone so-established; the Board shatt-designate
whetheronet1) Class A retaitticenseorone (1) or more-Ctass Brretait ticenses;orboth-shatt-be
1ssued-for the zone:

—
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Fach Class Aretattticenseshatt permit e norde: ther cmwﬂperate-such

nmnbmf@fassv%retﬁﬂmﬁet&as the Board shaltthave authonzed-for- that market zone-

T2 the Board-determmes-to1ssue-one {(H—or moreClass B ticenses;the
rmumber-of Class B retaiticensesto-beissued by the-€ommisstoner-within the market zorneshalt
notexceed fHty percent (50%6) of the number-of retait outtets-authorized for the Class-A—retait
hicense-for suchrmarket zone—Provided; Thatma market zone-where the number of retattoutiets
authorized under-the-Class A retaitticense ts an odd-numberthemumber of-Class Bretail
hecenses which-may-beissuedirsuch market zone-shatt-berounded up to the next-highest-whote
number-fottowing-thatnumber whichtscquak-tofifty percent (50%5)-of the-number of retail
outiets-authorized undersuch-Class A retatt Hicense:

/1.1, Market zone boundaries established by the Board on June 1, 1990 will
not be affected by any changes in municipal boundaries, tax district boundaries or any other
boundaries utilized in establishing such market zones.

7.2, For each market zone established, the Commissioner may issue one Class A retail
license and one or more Class B retai] licenses,

Z7.2.1. Each Class A retail license shall permit the holder of the license to operate
the number of retail outlets the Board authorizes for that market zone.

7.2.2  Anapplicant who becomes a successful bidder for a Class A2, A3, A4, or
AS_10-year retail license to become effective on July 1, 2000 shall be required to open all
authorized retail stores for each of such licenses within sixty (60) days following July 1, 2000 or
within sixty (60) days following the date upon which he/it is issued a Class A retail license,
whichever comes last, The holder of such a license shall operate each of the authorized retail
stores for a minimum penod of one year

within each market zone_shall not exceed fifty percent (50%) of the number of retail outlets
authonized for the Class A retail license for that market zone, except as otherwise authorized by



W. Va, Code §§60-3A-7(e) or 60-3A-27a: Provided, That, except as authorized-by W—Va-Code

$560-3A=70or 60-3A=27a; However, in_a market zone where the number of retail outlets

authorized under the Class A retail license is an odd number, the number of Class B retail

licenses which may be issued in that market zone shall be rounded up to the next highest whole

number following that number which is equal to fifty percent (50%) of the number of retail
I h il 11

1.3, fthe B rmin k i ited for the i ass
A retail license, then only Class B retail licenses may be authorized for that market zone. -and

B reta11 hcenses Derrmtted under W Va Code S§O3A 7( a) and 8175 5 1.2, 2 of thls mle thcse
rutes for that market zone, except as authorized by W, Va, Code §§60-3A-7(e).and 60-3A-27a.

7.5,  Apersonmay hold one (1) or more Class A retail licenses and one (1) or more
Class B retail licenses, but for the same market zone no person shall hold a Class A retail license
and a Class B retail license or more than one Class B retail license. Additionatly;apersonrwho
holds—a—€lass A ticense-maynot-establisharetatt-outlet-imanother retatt-ticensee's Class B
designated area:

76 . X . WV C 0. 0. o
later than sixty (QQ)A@&WMMMM@M&&_Q@
the Board may authorize the Commissioner to issue an additional Class B license in a market
zone for the ten-year period which begins the next following first dav of July, after the Board has
made the following findings:

7.6.3. The issuance of an additional Class B license in the market zone will not
significantly impair the efforts to procure the revenues described in W, Va, Code §60-3A-10b(b).

7.7.  The Board shall establish the minimum bid for any additional Class B licenses
authorized under W, Va, Code §60-3A-7(e).

10



§ 175-5-8.  Retail License Application Requirements; Retail Licensee Qualifications.

8.1.  Prior to or simultaneously with the submission of a bid for a retail license, each
applicant shall file an application with the Commissioner, stating under oath the following:

8.1.1. If the applicant is an individual, his or her name and residence address;

8.1 2—1f the-applicantis-a corporation; timited partnership; partrershipor assoctation:
If the applicant is other than an individuat;

8.1.2.1. The name and business address of the applicant;
8.1.2.2. The State of its incorporation or organization;
8.1.2.3. The number, either federal employer number or social

security account number, it uses for tax identification;

8.1.2.4. The names and residence addresses of each executive

officer and Prrector—orgeneratpartnerofsuchentity; I pringi r r
of the entity;

8.1.2.5. A copy of the enfity’s charter or other agreement under

8.1.2.56.  The names and residence addresses of any person owning,
directly or indirectly, at least twenty percent (20%) of the outstanding stock, of or partnership,
or other interests in such applicant.

8.1.2.6: 7. The market zone or market zones county or counties where
the applicant is considering the conduct of liquor sales, if successfully licensed; and

8.1.3. That the applicant has never been convicted in this State or any other State
of any felony or other crime involving moral turpitude or convicted of any felony in this or any
other State court or any federal court for a violation of any State or federal liquor law, and if the
applicant is other than an individual, that none of its executive officers, other principal officers,
partners or members, or any person owning, directly or indirectly, at least twenty percent (20%)
of the outstanding stock, partnership or other interests in the applicant has been convicted; and

8.1.4. The application shall include a Statement by the applicant consenting to
the conduct of a background investigation by the Commissioner,

11



8.2.  Anapplicant shall provide to the Commissioner any such additional information

as the-Commisstoner may request-requested by the Commissioner;

821 A-certifiedcopy of the-apphicant'sappticationfor-the Whotesale Deaters
rEiquor Fax Stamp-must-be-fited-with-the-apptication foraretatl-liquor license:

822 Hthe applicantfor-aretatlticense-holds—aFederat Basic—permit; the
WhotesateDealers In Liquor Fax-Stampand/or the Retail Deaters i Eiquor-Fax Stamp;onty the
applicatrons-upomrwhichsuch permit-and-tax-stamps-were-issued must-be-submitted-with-the
apptrcatronfortheretattHicense:

8.3.  Whenever a change occurs in any information provided to the Commissioner, the
applicant change shall immediately be reported to the change to the Commissioner in the same
manner as originally provided. However, the bids are awarded, only the successful bidders shall

h@ie_a_o_gg_g_dm)up_cpo_Luhangc_mfmmam_pwwwj
£ :Q mlSSlQ;lQI N

8.4.  The Commissioner shall disqualify each bid submitted by an applicant under W.
Va. Code §60-3A-10 and §175-5-10 of this rule, and no applicant shall be issued or be eligible
to hold a retail license under this article, if*

8.4.1. The applicant has been convicted in this State of any felony or other crime
involving moral turpitude or convicted of any felony in this or any other State court or any
federal court for a violation of any State or federal liquor law; or

8.4.2. Any executive officer Director—or generat partner appticant; or other principal

officer, partner or member of the applicant, or any person owning, directly or indirectly, at least
twenty percent (20%) of the outstanding stock, of-or partnership, or other interests in the

applicant, has been convicted in this State of any felony or other crime involving moral turpitude
or convicted of any felony in this or any other State court or any federal court for a violation of
any State or federal liquor law.

8.5 Federal rutes require-a-persorrwho-purchases-alcohotic liquors forresale toobtain
a-basic-permitand-certatrtax-stamps Retatl-Stamp-from-the Bureauof-Atcohol,- Tobaccoand
Firearms-by paymg-a—Retart-Speciat-Occupation—Taxinthe anrount-of -$256:66—amuatty
beginnmgJuly tstofeach year—H morethan-one retattoutlet is-operated by -that person; the
Retatt-Stamp—shaltbepurchasedforeach-outict:

85 —Arbasicpermit-will be-tssued 1

85— Such person-(or-inthecaseofacorporation, any of-its
officers, Director s or principal stockholders)-hasnot;within frve(5)-years prior to thedateof
apphcationrbeenconvicted of a-felony-under-federal-or-State taw; and-has not, within-three {3
ycars prior to the date of apptication been-convictedof amisdemeanororunderany Federat-taw
retating to-hiquor, mchuding the taxation-thereof;-and

12



8512 —Suchperson; by reasomrofhis business expertence;is tikely
to-commence business -as-a retait-ticensee withina reasomableperiod-and—tomaintain such
busmess-activities-irconformity-with Federal law;and

: 1.2 T -} : I 1 ft H DS FalfA W
L T HCTOUSTITTSH aClIVILICS PIOpOGCO e TIOTIIT vIOTAtonm oL e
[ 2~ S | T | + h +1 h . PR o ) ] ]
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retaiters-of atcohohc-hiquors;-amrapphicant- must provide the Bureauof Alcohol—Fobacco-and
Firearmts withrthe name; including trade nameornames, if any;and-the addressof the-applicant;
the—ktd-ofpermit-applied-for-and-thetocationof the-business;whether-the-appticant isan
mdividual, a partnership—oracorporation;if a partnership; thename and-addressof each partner:
1fa corporation; the-name-and-address of each of the prineipat-officersand-ofcach sharehotder
ownmg-ten percent {10%)or moreof the-corporate-stock:

i I 11 . ] 1 L .|'." 11 :
e Tetaricensee witrve required-to-purchase the folowing federat-tax

p—

stamps:

8521 Apersonrwhopurchases alcohotictiquors forresate-and
smhﬁsahswr&bewhdesa%eﬁdemﬁomvawﬁubsmqmﬁmawfmmdvbmm

awhotesale-dealer in tiquors-tax-stamp—Thetax stamp must beobtained before-engaging-imany
business which wil-invotve the-whotesale-sale-of atcohotictiquors.— The-cost-of thistax stamp

153500 per-year:

8.5. A person who purchases alcoholic liquors for resale and such resales will be
retail sales, such as sales to consumers, is required to register for and obtain a retail dealer in
liquors tax stamp from the U.S. Department of Treasury, Bureau of Alcohol, Tobacco and
Firearms This stamp must be obtained before engaging in any business which will involve the
retail sales of alcoholic liquors. The cost of this tax stamp is two hundred and fifty dollars ($250)
per vear.

8.5.1. Curren! licensees who are successful bidders will have an opportunity to

have this stamp renewed and the U.S, Department of the Treasury, Bureau of Alcohol, Tobacco
and Firearms will notify those licensees as to when they must renew.

&5 —Amrapphcant mustapply forthe basic permit-and register for the foregoing
dealer-Classrfications—and Federal—tax—stamps—in-a manner sufficientty-timety sothatsuch

13



documents-wittbe provided-within twenty {26y daysafter the-applicant ts notified-of being the
successtul-bidder:

8.6.2. Successful bidders whao are not current licensees shall be required to obtain
Mwm_m? rmi Alcohol, Iollaggo_an_d_canniEL

§ 175-5-9. Investigation of Applicants for Retail License; Notification to Approving or
Denying Application; General Provisions Relating to Licensing.

9.1.. Upon receipt of an application for a retail license and such supplemental
information as the Commissioner may require, the Commissioner may conduct such investigation
of an applicant as deemed necessary or desirable.

9.1.1. The applicant, upon submitting an application, is deemed to consent to the
ABCC ABCA conducting a complete investigation of the applicant.

9.2.  Upon completion of any investigation of an applicant, the Commissioner shall
inform such applicant in writing whether the application has been approved or denied, and shall
post a copy of the decision in the Commissioner’s office.

9.3.  When an application is denied, the Commissioner shall provide the applicant with
the reasons for the denial, including specific findings of fact, and the applicant shall be entitled
to a hearing before the Commussioner if the hearing is requested within five (5) days after the
decision is issued. Any such hearing shall be held as specified in W. Va. Code §60-3A-28 and
§175-5-28 of these this rule but the decision after hearing shall, motwithstanding-the provisions
of W VaCode-§60-3A=28and-§175-5-28 of these thisTule be final and binding and not subject

to judicial review, as provided in W.Va, Code §60-3A-9, notwithstanding the provisions of
W.Va, Code §60-3A-28 and §175-5-28 of this rule.

14



9.3.1. The Commissioner’s decision shall be served on the licensee by certified
mail, return receipt requested, or by personal service in accordance with Rule 4, West Virginia

Rules of Civil Procedure for The Trial Courts of Record, the provisions of which are incorporated
in this rule by reference.

9.3.2. The requirement that the hearing must be requested “within five (5) days
after the decision is issued” shall mean within five (5) days following the date upon which actual
notice is received by the licensee.

9.3.3. In computing the five (5) days following actual notice of the
Commissioner’s decision, the licensee does not have to include: (1) the day on which he receives
the actual notice; (2) any legal holidays; (3) days on which there is a special election, primary
election or a general election; and (4) if the Sth day falls on a Saturday, Sunday or a legal holiday,
the prescribed 5th day is the first time the next day is not a Saturday, Sunday or a legal holiday.
Reference is made to W.Va. Code §2-2-1 for a complete explanation of how to compute the five
(5) days, and to W.Va. Code 2-2-2 for further elaboration on how to count the five (5) days.

9.3.4. The hearing request must be in writing and must providegrounds for-the
hearmg: include a basis for the applicant’s belief that the decision of the Commissioner is in

CITOr.

9.3.5. Within ten (10) days after receipt of the hearing request, the Commissioner
shall schedule a hearing and provide at least twenty (20) days’ notice of the hearing. Such The
notice shall be in writing and state the date, time and place of hearing.

9.3.6. The Commissioner shall must render his decision within twenty (20) days
after completion of the hearing.;

$.4.  Anapplicant shall provide all information required by W. Va. Code article §60-
3A-1, et seq., and this regulations rule and shall satisfy all requests for information pertaining to
qualification and in the form specified by the Commissioner. By filing an application, an
applicant waives liability to any damages resulting from any disclosure or publication in any
manner of any material or information acquired during inquiries, investigations or hearings.

§175-5-10. Bidding Procedure.

— 10— The 1ssuanceof retail-ticenses shall-be based-on—seated—competitivebids—in
accordance-with-the provisions of W. Va. Code § 00-3A=10and Section 175=5=16of thesc rules.
The bidding procedure-and-timetablcfortheisswanceof retatt-Hicenses shatt-be-announced-by
publicnoticepublishedasa Class H=O-tegaladvertisement in comphance with-the provisionsof
WVa-Codearticle 59-3;and the-publication area for such publicationshatt-beeachmarket zone
withimwhich-aretatloutlet shalt-be tocated- The second-pubhcationof suchnotice must appear
omrorbetore May 29, 1990-
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] ) provis ollows:

10.1.1. Bi r the ] i1 i
pubhshed as a Class II- 0 legal advertlsement in comnhance with the provisions of W, Va Code

LM@M@MMLM&M&&@U@WW@M

area.

10.1.5. No bid shall be aliered or withdrawn after the appointed hour for the
1 of bi

shallbﬁ_ammed_m_thg_lg_w_b_ddgn
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1tt1 high 1
10.1.8 nsi nl nd requir -
3A-11.1 is submitted with the bid. However, if the bid bond is cash or negotiable securities, the
idder shall follow r r 1 -5-11.2, of this rule.

10.1.9. All bids for a retail license may be rejected by the Board if the Board
determines that the highest bid is inadequate, in which event the Commissioner shall begin anew
the bidding process for that retail license,

. bmitting bid forty-five (4 y e
mﬂm&@ﬂ@h@mﬁ&wﬂ%&m&mw




determine-whether-the—current fessorfor-anyexisting-State-liquor-store-or-stores withinthe
applicable marketzone or designated-area-wittagreeto-accept the eventual-€lass Bretait ticensee
as-tessee-for-the remaining-termrof-the tease—Should-such lessoragree to-accept the-eventual
Elass B-retail licensee; suchre-7 2. tail licensee-shatt-have-the-option to-assume-such tease—fn
market zones wherethereare two(2)-ormore €lass B retaitlicensees, the retail-Jicensee-whoor
which-submitted-the-highest responsible-bid-shalt have-the-optionto-assume-such tease-and; if
suchretait-licenseedoes—notassume such lease;lease—thentheretail Hicensee-who-or which
submitted-thenext-highest responstbte-bid-for a retaitticense-im such-market zone shatl-have the
optiomrtoassume-suchtease:

10.2. Fach person desiring to submit a bid shall file the bid with the West Virginia
Secretary of Administration, Purchasing Division, 2091 Washingion Street, East, P.O. Box
50130, Charleston, West Virginia 25305-0130 prior to February 24, 2000 at 1:30 o’clock p.m.
The Purchasing Division will safeguard the bids and will conduct the opening of the bids on
February 24, 2000 at 1:30 o’clock p.m.. It will also determine if the bids have been submiited
i1 compliance with the bidding requirements established by the provisions of W.Va. Code §§60-
3A-10 and 60-3A-10b. For this purpose, the Secretary of Administration, Purchasing Division
will be acting as the agent of the Commissioner by virtue of a Memorandum of Understanding
between the Commissioner and the Secretary of Administration,

10.2.1, The failure to deliver or the nonreceipt of a bid prior to the appointed date
and hour constitutes sufficient reason for the rejection of a bid. After the bid opening process is
completed by the Purchasing Division, its Director shall, by Affidayit, certify the name of each
bidder, the amount bid, and whether the bid was submitted timely and in correct form, and have
the State Police Department of Public-Safety deliver all of the bids and the Affidavit to the
Commissioner's office or to his designee,

10.2.2, After the award of the retail license, the Commissioner shall indicate upon

the successful bid that it was the successful bid, Thereafter, a copy of the bid and the bidder's
application shall be maintained as a public record shattbe-open to publicinspection-in The
Commissioner's office. It shall be open to public inspection during normal business hours of the
Commmissioner, Th ments shall not be destroyed without the written_consent of the

Legislative Auditor,

103 —Hach bid-shatt-indicate the-market-zonmefor-which-the-retaitticense is sought;
whether the-bid-is for-a Class-A-retait ticense-or-Class B retail-ticense;and: if the Board-has
created-one (1) ormore designated-areasfor-such market zone;whetherthe bid is for the-Elass
Bretail-license to-be-issued-foranysuch-designated area- No-bidshattbe-altered or-withdrawn
after-the appointed hour for-the-opening-of bids. Each retait-ticenseshalt be-awarded-to-the
hrghest responsible bidder—nmarket-zones-where two (2)-or-more-Class B retail licensesare
authorized (other than-foradesignated-area-or-areas);such ticenses-shall be awarded-to-those
persons-submitting-the-highest responsible-brds:
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+6:3-1 Lump sunrbids forattClass Aretaitticensesin the State wilt-bepermitted:

10:32—Eump-sum bids—for more-thanone-(t)-but-tessthan alt ClassA-retatl

16:33—A-bid submitted-for=all-Class A ticenses-will be evaluated-by-the-State
Rcﬁﬂ—kmnmhcenmgﬁnm&bymmamgthrrhﬁbﬁmmvfcmﬁoﬁhﬁnghesmuahﬁed
ClassAticense bids received-foreach of the-ndividuat-market zones—if the-tump-sunr bid1s
mmmwmmmﬁmghmmmaﬁwmﬁmm&%mﬁm
the-State to the-highest-quatified lumpsunbidder—Conversely;if the-sum of - the mdividuat-bids
isequal-to or greaterthanatt tump-sunrbids; then the Class A ticenses-will be-awardedto-the
personssubmitting the-highest-qualified bid-ineachof the market zones:

H-34Abid-for more-thamone(HClass A-tHcense-but-tess thanalt Class
licensestrthe-State-must designate the Class A ticenses-bidupomrand-altocate the-bid-amount for
cachsuch-Class A ficense:

bid_payment shall be by certified mail, return receipt requested, or by personal service in
accordance with Rule 4, West Virginia Rules of Civil Procedure for Trial Courts of Record, the
provisions of which are incorporated into this rule by reference

10.3.1, If the successful bidder fai h 1
within the deadline date specified by the Commissioner, the bid bond provided for in W.Va, Code
§60-3A-11 and §175-5-11 of _these this rule shall be forfeited and such the bidder shall not be

10.3.2. Such A bid bond shall not be forfeited but_shall be released if the
successful bidder fails to qualify for the Federal Wholesaler’s Basic Permit or the wholesale
dealer in liquors tax stamp and the retail dealer in liquors tax stamp, unjess the bidder provided
false information to the federal government or to the Commissioner and such false information
was. the basis for denial of such the basic permit in which case the bid bond will shall be forfeited.

10.3.3. In either event, the Commissioner shall then issue the retail license to the
next highest bidder for such retail license or reject all bids and start anew the bidding procedure
for such the retail license.

— 1 0-4—No bid shalt beconsidered untess the-bond required-under- W Va-€ode § 60-3A=H
and-Section 175=5=Hof this Tuleissubmitted to-the- Commissioner-Alt-bids-foraretait hcense
may-be tejected—by-the Board—fthe-Board- determmines—that the highestresponsible-bid-is
madequateﬂnwhmh-evenﬁheﬁomrmss1mmrshaﬂ-beg1n—anew1heh1ddmgprocess-foﬁhat~retaﬂ
license:

10.4. Prior to the issuance of the retail license_to the successful bidder, the bid price and
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the annual retail license fee, as specified in W, Va. Code § 60-3A-12, shall be paid to the
Commissioner by money order, certified check, or cashier's check, Payment shall arrive in the
Commissioner’s office no later than 4:00 p.m. on Thursday, May 25, 2000.

oﬁh&&ﬁmvbestme&bmcewmgahmmehdmomﬁmmmmncswhmihe
Board-tasauthorized both a-Class A tcense and one-(Hor more-Class B hicensesimsuchcase;
Mmﬁssbnmhﬁhdwﬂﬁﬂhemhothfow&l&%emmﬂfmomﬁass
B_IILCIleb dllu dlbU 1U1 U'Ill}’ lebb D 1iCCllbUb ill LIIC bCLUllLl alLUlIldLiVC LllU lIL[UlUCI Uf Cldbb B
Mnma%efhemftthzed%sﬂccnwmmmm@aﬁ
Heenses offered-for-the marketzone.

Wm&mﬁidmtmmmﬁmﬁmmm
CUlIllllibbiUIlUl bhdii tUtd} i TIC appd[cm bUbLCbblul UlUb LUI. LUU \.../ld.bb ﬂ lIbL«llbU d.Il.U. UJU \../I.dbb D
ticensefsyimalternate-one-and-shatt totat-the-apparent successful-bids-for Class-B-lcensesm
afternate-two—H-the-total-of the-apparent-successfut-bidsis-higherinatternate one; then-the
Commissionershattaward-the-Class A license-and-the-authorized number of Class Bficenses:
H-however, thetotatof the apparent successfut bids-inratternate-two is higher thamn the-totat for
altermateone; the Conmmisstoner shathaward-onty the Class Bticenses-authorized imratternate two
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10.5. All retail licenses shall be signed by the Commissioner in the name of the State.

16:6— Eachperson desiring tosubmit a bid-must-fite-the-same withthe- Commissioner
and the-Commissionermust-have date=stamped-the bid-as-having beenreceived onrorbefore 1:60
pm*EBTmﬁmsdayﬂﬁgusﬁS—f%ﬂ“Thrfaﬁnrﬂvdehmﬁhemmptofrbﬂpmm
th c@pomwﬁammdma}mmmufﬁcmmsmmmmmdﬁﬁmﬁe
award-ofthe retaitticense-the Commissioner shaltH-indicate uponthe successfut-bid-that it was
the successful-bid—Subsequent to-theawarding of alt-retattHiquor ticenses;-acopyof each
successful bidand the respective-bidder's applicationrshatt be maintained-as-a publicrecord; shait
beoperrto public-inspection irrthe-Eommissioner's-office-and shalinot bedestroyed without the
written consentofthe fegistativeAuditor.

10.7. Inthe event two or more bids for the same retail license are for the same amount,
the following procedure will be followed to determine the successful bidder.

10.7.1. Such bidders shall be notified to meet at the Commissioner's office at a
specified date and time.

10.7.2. At the time of the meeting, the names of the affected bidders which shall
have been written on paper, shall be placed in a hat or similar container.

10.7.3. The Commissioner shall then draw from the hat one of the pieces of paper
and the bidder named thereon shall be declared to the successful bidder.
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10-8—Priorto theissuanceof the retaitticense tothe successful-bidder, the bid price;as
spec;ﬁed i W. Va€ode§60-3A=12and SeCtloll_i?H—ii—ofthTS‘rtrfe*Shaﬁ‘be-pmdm
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§175-5-10a. Preference for resident bidders.

10a.1. In determining the highest responsible bidder for purposes of W. Va. Code § 60-
3A-10, and §175-5-10 of this rule, the Board shall afford a five percent (5%) preference for
West Virginia resident bidders.—which. This preference shall be computed by mutitiplymgthe
bxdpncexubmﬂtedﬁe*eacfrrcmdentbﬁdcrbﬁﬁ& adding five percent of the bid price to the bid

. This preference shall be forfeited by
any.__resident bidder who fails to submlt the minimum bid amoeunt specified by the Board for a
particular retail license,

any bid that is less than the minimum amount snecxﬁed by the Board for that rctall llccnse

10a.2. For purposes of W. Va. Code §60-3A-10a and this section, a bidder shall be
deemedtobe- considered a West Virginia resident if the bidder:

102.2.1. Has Being an individual, has resided in West Virginia for at least four
(4) years during the 48 consecutive month period immediately prior to the date on which the bid
is opened, or: ifthe bidderts acorporation

10a.2.2.




principal place of business in this State for at least four (4) vears during the 48 consecutive month
period immediately prior to the date on which the bid is opened.

H0a2:1. I-—hashaditsheadquarters or principatptaceof busmesstirthis-Statc for at
leastthefour(4) ycars-immedratety priorto-such-datc; or

—_— Hoa21:2- that—each - of the principal—officers;—Director s -and
sharehotders-who own ten percent{16%6)ormoreofthccorporate sharesof thecorporation have

resided m-West-Virginta—for at-cast four (4) years immediatety priorto the date upon whichthe
brdts-opened; or

EE— 10a:2:1: B—iﬁhe—biddfr'r?‘rpaﬂncmhip, that cach partnerowningaten
percent(H0%)ormorcpartnership interest tra-partrership-formed-for the purposc of-obtaimning
aretart-hiquor license-haverestdedimWest-Virginia for-atteast-four(4)yearsimmediately prior
to the date-upomrwhich-the bid 1s opened; and

— ~10a214 if —separate—corporations—fortm—a—tew—corporation for
purposcs—of-obtaiming—a-rctail liquor-ticense;—each—orporation has' had - its -headquarters—or
principal place-of business-in-this Statc for at lcast-four-(4)yearsimmediatety prior to-thedate
upon-which the bidisopened;or

Hya.2.1.5. - -—ifaparentcorporatiorrforms a subsidiary-corporationfor
the purposc of obtaining-aretaittiquorlicense, such-parentcorporatiomrhashad-ts-hcadquarters

orprimcipat place of business-inrthis-State foratteast four (4) years-immedtately priortothe datc
upon whichrthebid 1s opened;and

Ha22— - mects-the requirements—set—forth in W, -Va:-Code§5A=3=44
rchtmg—to—a—reﬂdency—of ~vendors, cxccpt for-the-requirenrent-of-havingpaid business—and
occupation taxes:” —

10a.3.  “Headquarters” or “principal place of business” means the place where the
majority of the governing power of a bidder resides and is executed.

10a.4.  Inorderto qualify as a resident bidder, a person other than an individual, means
a bidder who in cach year of the four (4) year period during the forty-cight (48) consecutive
month immediately_prior to the date on which the bid_is_opened, did as follows:

10a.4.1. Had registered in accordance with W.Va, Code §11-12-1, et_seq..
["Business Registration Tax™] to transact business within the State of West Virginia;

10a.4.2.  Maintained_its headquarters or principal place of business in this State;

10a.4.3. . Had actually paid, and not just applicd to pay, county personal property
taxcs.on the equipment used in the regular course of its business_activity; and

10a.4.4 Had actually paid, and not just applied to pay, required business taxes
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imposed by W.Va. Code §11-1-1, ef seg.. a resident bidder shall give written consent to the Tax
Commissioner authorizing disclosure to the ABCA Commissioner of appropriate information
which will verify that the bidder has paid the required business taxes, but such information shall
not.contain_the amounts of taxes paid nor any_other information decmed by the Tax
Commissioner to be confidential,

10a.5. A bidder who is_an individual shall be able to meet the four year continyous
residency requirement by providing the Commissioner with documentary proof that he/she has
resided continuously in West Virginia for four years during the 48 month period immediately
preceding the filing of the bid. Copies of receipts from the Sheriff of a County indicating
payment of personal property taxes and/or real estatc taxes_for cach of the four vears which
indicatc a West Virginia address for_the bidder; copies of Department of Motor Vchicle
documents such as a Driver’s License, Registration Card, and Certificate of Title indicating a
West Virginia address for the bidder during those four years; copics of Voter Register officc
documents indicating a West Virginia residence address for the bidder during those four years;
certification from the Tax Commissioner that the bidder had filed Income Tax Returns for the
previous four year period prior to_the bid which indicated a West Virginia residence address for
the bidder; are cxamples of documents which can be submitted to_the Commissioner in proof of
a bidder’s residence address during the four years in question,  Copies of any three documents
mentioncd above shall be submitted with the bid form_and to the Commissioner’s office by any
individual bidder who desires to be granted a Preference For Resident Bidders.

10a.6. A_bidder who_is other than an individual and is claiming a_preference for
residential bidders, shall submit documents in its bid package which prove its entitlement to this
preferential treatment, Such documents will have to indicate that the requirements_stated in
subsection 10a.4. of this section have been satisfied,

10a.7. A bidder who feefs belicves he meets the requirements for residency set forth in
W. Va. Code §60-3A-10a and Scction §175-5-10a.2 of this rule, must affirmatively assert his
claim on the official application form to receive this preferential treatment.

§175-5-10b. Bidding Procedure For Licenses Issued For Each Ten Year Period Beginning
July 1, 2000, and Licenses Issued For Each Ten Year Period Thereafter.,

10b.1. The issuance of Class A licenses and Class B licenses for the ten 10-year period
beginning July_L, 2000 _thefirst dayof-uly, two-thousand, and for each ten 10-vear period
thereafter, shall be based upon scaled competitive bid in accordance with the provisions of W,
Va.Code § 60-3A-]10 and §175-5-10.0f this rule, except as otherwisc provided in this section.

10b.2.  Prior to accepting bids for Class A licenses and Class B licenses to be issucd for
the ten 10-year period beginning July 1, 2000, thefirst day of Juty; two-thousand, the Board shall
determing the minimum bid for each license based upon a review of the ABCA wholesale sales
to cach retail outlet permitted to operate under the license and such other factors as the Board
may determine. torbe the The total amount of the minimum bid amounts specified by the Board

shall be not less than nineteen million dollars ($19,000,000) togencratetherevenues-from-fiquor
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ticense- renewatprojected-bythe Governor'sofficialestimates-for-fiscal yeartwo thousand as
presentedtothe regutarsession-of the fegistatureimrthe yearone thoysand minehundredninety-
nine,

10b.3. _Prior to accepting bids for Class A licenses and Class B licenses to be issued for
the ten 10-year periods beginning July 1, 2000 thefirst dayof-fuly;twothousand ten and the first
day of July every ten 10-years thercafter the Board shall determine the minimum amount for each
bid, willmakethe same determinations as arespecifiedimrthe preceding subsection 6b: -

10b.4  _Allbids for a retail licensc for the ten 10-ycar period beginning July 1, 2000 the
first day-of Juty,two thousand, or for any ten 10-ycar period thereafter may should be rejected
by the Board if the Board determines that the highest bid_fails to meet the minimum_bid
requirement.

10b.5. The_Board may also rcject any or all bids for a market zone where, in. the
aggregate, the bids for all of the retail licenses in the market zone fail to meet the minimum
aggregate bid for that market zone,

10b.6. If_the Board determincs that the highest bid_meets or exceeds the. minimum bid,
the Board shall determine whether at the time of the bid, the same retail license was held for the
period ending June 30, 2000 _the thirtieth dayof June; tworthousand, or for any ten 10-year period
thereafter, on the thirtieth day of J une preceding the expiration of the license.

10b.7. Ifthe current licensee holding the same retail license at the time for submission
of the bid for the period ending June 30, 2000 the-thirtiethrday-of June two-thousand, or for any
ten 10-year period thereafter, on the thirtieth day of June preceding the expiration of the retail
license, submitted a bid that was o not less than the minimum bid and_is, after considering any
preference applicable under the provisions of W, Va, Code. §60-3A-10a, and §175-5-10a of this
rule, an unsuccesstul bidder for the license for the period beginning July |, 2000 thefirstday-of
July—tworthousand, or for any ten_10-year period thercafier, on the first day of July when the
retail _license expires, the Commissioner shall notify the person that upon paying the amount of
the_highest bid, subject to the provisions of W. Va. Code §60-3A-10b(e) and §175-5-10b.8 of
this_rule. and upon compliance with all other requirements imposed by the provisions of W. Va.
Code §60-3A-1, et seq., for the issuance of the license, the retail license for the ten 10-year period
beginning July 1, 2000 _the first-day—of July;-two-thousand, or for any_ten 10-year period
thereafier, shall be issued to the current licensee,

10b.7.1. Within five (5) days following the reccipt of actual notice from the
Commissioner to a current licensee that_an opportunity exists for him/it to receive. a license, the
current licensce shall enter into a binding, written agreement with the Commissioner that he/it
accepls the_opportunity 1o receive a license and will pay the Commissioner an agreed upon
amount of money_for the opportunity. If the 3th day falls on a Saturday or Sunday, the
agrecment_may be made on the following Monday. Payment by the current licensee to the
Commissioner shall be made 1o the Commissioner by money. order, certified check or cashier’s
check which shall be received in 1hﬂ.‘.ommissi_cmcr’s_Qfﬁcejg_latﬂlha_rl_‘L:OO_o_’clogle.m,_Qn
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May 25, 2000,
10b.7.2, If within the time determined by the Commissioner, the curren licensce

pays the amount to the Commissioner and complies with all other requirements imposed by the
provisions of W. Va. Code §60-3A-1, et seq.. for the issuance of the license, the retail license for
the ten 10-year period beginning July 1, 2000 thefirst-day of Julyrtworthousand, or for any ten
10-year period thereafier, shall be issued to the current licensee. If payment is not made to the
Commissioner within the allotted time, the current licensee witl shall forfeit his bid bond, and the
Board may authorize the Commissioner to award the license to the original successful bidder

upon receipt of payment of the bid amount and compliance by that bidder with all additional

requirements imposed by W.Va, Code §60-3A-1, ef seq., and this rule.

10b.9.  This preference will shall be forfeited by a current licensee who fails to make
a minimum bid on his/its retail store during the initial round of bidding,

10b.10 A current licensee who is not operating any of the retail outlets for which
he/she/it i1s authorized under the license is not eligible for the preference provided for in this

section.

10611 It 1l bids submitted for a cai] he min; bid

Mmmmﬂmgm@@oammmmmhﬂm&wﬁgmﬁm
determines a new minimum bid amount for the license.

§175-5-10c.  Criminal Penalties For Unlawful Inducement,




§175-5-11. Bonding Requirements.

11.1. Each applicant submitting a bid or bids under W. Va. Code § 60-3A-10 and §175-
5-10 of this rule, shall furnish to the Commissioner a bond at the time of bidding, which bond
shall guarantee the payment of twenty-five percent (25%) of the total price bid for each retail
license. In the event that a winning bid is not paid, the bid bond will be forfeited to the State.

11.1.1. The bid bond shall be enclosed within the sealed bid of the applicant so
as not to reveal the amount of the applicant’s bid prior to bid opening day. However, if the bid
bond is in the form of cash or negotiable securities:

11.1.1.a, It shall be transmitted directly either in person or by
certified mail, return receipt requested to the State Treasurer’s office, and

11.1.1.b. A certified statement made by the Treasurer to the effect

that the bid bond, in the amount required, was in the form of cash or negotiable securities and

was transmitted directly to the State Treasurer’s office for safekeeping and-a—copy-of-this
certiftedstatement shall be enclosed with the sealed bid.

11.2,  The bond required by W. Va. Code § 60-3A-11 and §175-5-11 of this rule shall
be fumished in cash or negotiable securities or shall be a surety bond issued by a surety company
authorized to do business with the State, or an irrevocable letter of credit issued by a financial
institution acceptable to the Commissioner. A cashier’s check or surety bond is the preferred
means of posting the bid bond. If furnished in cash or negotiable securities, the principal shall
be deposited without restriction in the State Treasurer’s office and credited to the Commissioner,
but any income shall inure to the benefit of the applicant.

11.2.1. When cash or negotiable securities are deposited with the Treasurer to
comply with the bid bond requirement, the Treasurer shall not reveal the amount of the deposit
to the Commissioner or any other official or person until the bid opening day.

11.2.2. At the time when bids are opened, a representative of the Treasurer of
West Virginia wilt shall be present to confirm the amount of deposit made in behalf of license
bids.

11.3.  The bond shall be returned to the applicant following the bidding if such applicant

is not the successful bidder for the retail license. and;- If an applicant is the successful bidder, the
bond shall be released after issuance of the retail license and payment of the required amount.
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§175-5-12. Annual Retail License Fee; Expiration and Renewal of Retail Licenses.

12.1. The annual retail license period shall be is from the first day of July first to the
thirtiethday-of June thirtieth of the following year.

ail license for retail 1 shall be is the sum
obtained by multiplying the number of retail outlets operated by the retail licensee in the market
zone to which the Class A retail license applies by one-thousandfive hundred dotars($1;506:66)

one thousand dollars ($1,000}.

12.1.2. The annual retail license fee for a Class B retail license shall be five

hundred-dotars (5500.00) one thousand dollars ($1,000),

12.1.3. The annual retail license fee for the initial year of issuance shall be
prorated based on the number of days remaining between the date of issuance and the following
thirtieth day of June.

— 244 The holder of a ClassA-retait-Hicensets ot required-to-operate-the-maximum

mmberoftocattons permitted-for-theticense—A-ticense fee is due-onty-foratocationwhich is setting
Hquorduring any portion of the ticensevyear:

— 25 Onceamanmuathicense for atocatromis-established; the ticense-fee shattnot-agam
be-prorated-forany-subsequent-year:

12.2. All retail licenses shall expire on June thirtieth of each year and may be renewed
only upon the submission to the Commissioner of the same information required to originally
apply for the license and such additional information for the issuance of the license and any
additional information requested by the Commissioner on the forms and by the date prescribed
by the Commissioner, together with the payment to the Commissioner of the applicable annual
retail license fee required under the provisions of W. Va, Code §060-3A-12(a) and §§175-5-12.1.1
and 175-5-12.1.2 of this rule.

12.3. No person may sell liquor at any retail outlet if the retail license applicable to
the outlet has been suspended or revoked, or has expired.

12.4.  All retail licenses issued or renewed under the provisions of W. Va. Code §60-
3A-]2 andthistule-shattexpireand-be-ofno-further-force-orcffectasof the Juty-first; i the-year
2000, priortowhichtime new retattHticenses shatt-be tssued-by-foltowing the biddingand-other
proceduresset-forthirW-Va- Code §60-3Aandthis rute-for themtrtal-issuance of retait-ticenses:

fo rghmcmmﬂmmajgmﬁgmmmmm




munlcmahtv may 1nvoke the authorltv granted by the nrov1s10ns of W, Va Code 58 13-4 to

not to exceed the amounts Drowded n W Va Code § 60- 3A 12(a) and 8175 5- 12 1 ofthls rle,

The provisions of W.Va, Code §§60-4-18 and 8-13-4 are incorporated into this regulation rule
lly I'Qlelg[lﬂ@,

-3-13.  Commissioner’s Report To The Legislature. - Reserved For Future Use.

§175-3A-14. Sale, Assignment or Transfer of Retail License.

14.1. No person may purchase or otherwise acquire a retail license unless the
Commissioner has first approved of such person’s qualifications to hold a retail license, which
qualifications shall be the same as those required by W. Va. Code §60-3A-8 and §175-5-8 of this
rule.

14.1.1. In no case may the holder of a Class A license sell one (1) or more authorized
locations or in any way seek to divide a Class A license.

14.2. No person may sell, assign or otherwise transfer a retail license without the prior
written approval of the Commissioner, which approval shall not be unreasonably withheld. For
purposes of W.Va. Code §60-3A-14 and this §175-5-14 , the merger of a retail licensee or the
sale of more than fifty percent (50%) of the outstandmg stock of a_licensee which is a
corporation, or of the partnership or ownership interests of a partnership or other entity that is not

a corporation, shall be deemed to be a sale, assignment or transfer of a retail license under said

Sectron 66-3A=t4and-this Section 175514 W, Va. Code §60-3A-14 and this section_of this
rule,

§175-5-15.  Surrender of Retail License.

15.1. Any retail licensee may surrender a retail license to the Commissioner at any time.
The Commussioner shall then proceed to reissue the retail license by following the bidding and
other procedures set forth in W.Va. Code §60-3A-1, ef seq.,and this rule for the initial issuance
of a retail license. Themwril*bmommmemmnftheﬂmhalﬂnd-orofanymaﬂmsefee

which-has-beenpaid the Commurssioner:_ However, the retail license shall be issued only for the
remaining pertod and shall expire on July 1, 2010,

175-5-16. Restriction on location of retail outlets.

———ort—No retartouttet-may beocated-within the immediate—~vicinity-of wschootor-church:
Provided, That the provisions of WrVar€ode §66=-3A=ttrandthis-Section 175-5=16 shathotappty tothe
tocation-ofaretatthicensee-who; on the date of the passage-of-the-State Retatt-Eiquor License Act (W-Va:
Code §60-3A7 holdsa treensefor the retart-sale of wine, fortified wine-ornonintoxicating beerat-such
tocation:

16.1 No retail outlet may be located within the immediate vicinity of a school or
church,
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Uﬁhﬁ:cmsiature-of—%cst—‘ﬁmm—f%(%'%hm-& held a license for the retail sale of wine,
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§175-5-17. Wholesale Prices Set By Commissioner; Retail Licensees to Purchase Liquor
From the State; Transportation and Storage; Method of Payment.

17.1. The Commissioner shall fix wholesale prices for the sale of atcohotic liquor, other
than wine, to retail licensees. The Commissioner shall sell atcohotic tiquor, other than wine, to
retail licensees according to a uniform pricing schedule . Provided; That the€Commissioner may
mhsﬂmceﬁomsﬁtwmmohohvhqmﬁmnvem
Statetiquorstores and agency-stores; butsuch-discountprices shalt-only-beavattable-to retait
ticensees-whopick=up-suchratcohotic Hiquor-at-suchstores: The Commissioner shall obtain if

possible, upon request, any alcoholic liquor requested by a retail licensee.

Fi—7myateohoticliquor picked up-by-aretait ticenseefromra-State liquor store

W&gmnmmw{%ﬁm%ﬂmﬁeﬁmmﬁﬁ%jm
whotesatecatalog price-as-that price is definedinAdministrative Rute 175=1=4-2;

1 "7 i | 1 r\nn 1+
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whotesate markup-percentage-whi chmarbeapplre&mﬁepmespmd-byfheeommssrmer{br
attatcoholictiquor mrorder-to-determine-the-prices-at-which-att-atcohotic tiquor witt-be-sotd-to
retart trcensees during-the succeedingthree(3}-vears

17.2.  Wholesale prices shall be established in order to yield a net profit for the general
fund of not less than six million five hundred thousand dollars ($6,500,000) annually on an
annual vanumc of business equal to the average for the past three vears. The net revenue derived
from the sale of alcoholic liquors shall be deposited into the general revenue fund in the manner
provided in W, Va, Code §60-3-17,

172 Untituly 11993 the wholesale liquor mark=upused-tocatculate-the
uniformrcost-foratcoholictiquorcharged-to-every retatticensee by-the- Commuissioner-witt-be
twenty-five percent(25%). Puring thethree(3)-year period ending Juty1+; 1993, price-changes
wiltonty occur because of changesimrthe-distittersdetivered price to- the ABE€Eand the Federat
Excise-Tax—Thesum-of thesetwovartables-times 125 shatl-be-the-whotesate cost charged-by
the-Commusstoner-toevery retaittiquorficensee: A shipping-and-handtingcharge of one dottar
and-fivecents {505y percase-dehvered shall-atsobe-charged:

73— Aretariicensee shalt purchasealtalcohotictiquor-{other than wine)-for resate-in
thrs—State only from the Commissioner;—and-theprovistons of - W—Va—Code §§66-6=12-and
60-6-13shalt not-applyto-the transportatronofsuch-iiquor: Provided, That aretait-ltcensee shall
purchase-winefromadistributor thereof who-is-duty ticensed-under- W-—Va. Code §60-8—All
atcoholicliquor-fotherthamrwine)ypurchased by retaitHicensees shatt-be-stored in the Stateat-the
retattoutlet-oroutletsoperated-by-the retait-hcensee—Fortified-wines—and cordials - must-be
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purchased-onty—fronrthe-Commissioner:
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17.3.1. A retail licensee shall purchase all liquor, other than wine, for resale ip
m&mmmmeﬁqumﬁwﬁmmﬂ_&mw

f which herein f
transportation of_the liquor.
17.3.2. A retail licensee shall purchase wine from a wine distributor who s duly
1733, _um&mwgmmwmmmu&m
in th h r a11 | 1 illi

acceptable to the Commissioner guaranteeing payment of checks, the Commissioner may then
accept the retail licensee’s checks in an amount up to the amount of the letter of credit, or surety
bond issued by an insurance company licensed in the State.

17.4.2. Any EFT which is not completed due to nonsufficient funds will preclude
further processing of liquor orders to the licensee by ABCA until payment is finally received.

In any calendar year where the Commissioner receives two (2) nonsufficient fund responses to
a properly executed EFT from a licensee’s bank account, further liguor orders of the licensee will
mmmammmmmmmmmwwﬂ
for the full amount of the order at least twenty-four (24) hours prior to delivery, and the
Commuissioner shall be authorized to take action_against any retail licensee who violates this
subsection pursuant to the provisions of W, Va, Code §60-3A-26 relating to civil pepalties.

17.5.  Aretail licensee may not sell liquor to persons licensed as private clubs under the
provisions of W, Va, Code §60-7-1, et seq., or to the general public at less than one hundred ten
percent of the retail licensee’s costs as defined in W, Va. Code §47-11A-6, the provisions of
which are Incorporated in this regulation rule by reference,
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§175-5-18.  Days and Hours Retail Licensees May Sell Liguor.

4. 1

ctatl-ticensees may not scHliquoron Sundays; Christimasor any primary-ot general Statewide
emmmemhmm@%m—%mwmn&SmMamcmd
fmtrﬁe&wmcs—may-nmbtsoid-betwceni‘e&mrd—l -06pm-on- Sundays-or between 2:66-a-m—and

18.1. Retail licensees may not sell liquor on Sundays, Christmas or election day, or
between the hours of ten o’clock p.m., and eight o’clock a.m. on weekdays and Saturdays. Wine
and fortified wines may be sold on such days and at such times as authorized in W, Va. Code
§60-8-34, the provisions of which are incorporated into this regutation rule by reference.

18.2. For purpose of this section, "election day" shall mean only statewide primary
election or general election days, and shall not mean any other State or local election day.

§175-5-19. Limitation on Amount to be Sold.

Not more than ten gallons of alcoholic liquor may be sold by a retail licensee to a person
at one time without the approval of the Commissioner. However, but a sale in excess of ten
gallons may be made to a religious organization purchasing wine for sacramental purposes. This
section does not apply to purchases by private clubs as defined in W. Va. Code §60-7-1, ef seq.

§175-5-20.  Nonapplication of Rules to Retail Sales of Nonintoxicating Beer.

20.1  This rule does not apply to retail sales of nonintoxicating beer. anda A retail
licensee may sell nonintoxicating beer for consumption off the premises of any retail outlet
operated by such retail licensee if such retail licensee has obtained the appropriate license to sell
the same under W. Va. Code §11-16-1, ef seq., the provisions of which are incorporated into this
regutation rule by reference. Beer which has an alcoholic content in excess of the limits set for
nonintoxicating beer by W. Va. Code §11-16-3 may be sold by a retail liquor licensee when such
beer has been purchased from the ABCC ABCA,

175-5-21. Tax on Purchases of Alcoholic Liguor,

21.1.  For the purpose of providing financial assistance to and for the use and benefit
of the various counties and municipalities of this State, there is levied by W.Va. Code §60-3A-21
a tax upon all purchases of alcoholic liquor from retail licensees. The tax so levied is five percent
{5%) of the purchase price and must be added to all purchases from retail licenses. and The tax
must be collected with the purchase price by the retail licensee.

21.2. All such taxes shall be remitted to the Tax Commissioner who shall then deposit
such taxes with the State Treasurer. All such taxes shall be distributed quarterly by the State

Treasurer upon warrants of the Auditor payable to the counties and municipalities.

21.2.1. All such tax collected outside of a municipality but within one (1) mile
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of the corporate limits of any municipality shall be remitted to such municipality.

21.2.2. All other tax so collected shall be remitted to the county wherein
collected:;

21.2.2.a. Where the corporate limits of more than one (1) municipality are
within one (1) mile of the place of collection of such tax, all such tax collected shall be divided

equally among each of such municipalities.

21.2.2.b. Such mile is measured by the most direct hard surface road or
access way usually and customarily used as ingress and egress to the place of tax collection.

§175-5-22. Requirement for Posting Information Sign,

22.1.  Each retail licensee shall post in an open and prominent place within each retail
outlet operated by such person a blood-alcohol chart in the form prescribed by W. Va. Code §60-
6-24, the provisions of which are incorporated in this regutation rule by reference.

22.2.  All persons licensed to sell alcoholic liquor, wine or nonintoxicating beer at retail

ith 1on off-premises or on- 1 h 1 I

§175-5-23. Records Required of Retail Licensees; Inspection of Records.

23.1.  Every retail licensee must keep a record in book form showing the date that all
distilled spirits, wine and beer were received on his premises, and from whom received.

23.2. Every retail licensee shall also maintain ABCA Form 190 showing the
merchandise code, the total quantity of sales, and the quantity of each sale to a religious
organization or to a private club as defined in W. Va. Code §60-7-2.

23.2.1. Inthe case of sales to a private club, ABCA Form 190 shall be maintained
by the retail licensee and the club must be identified by name, address and ABCE ABCA license
number, and the full name of the person receiving the order must be clearly listed.

23.3. Records required to be maintained by this section shall not be destroyed, erased

or altered for at least four (4) complete calendar years or until the year the retail licensee is
audited and accepted by the department of tax and revenue.
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§175-5-24.  Unlawful Acts by Persons.

24.1. Any person under the age of twenty-one (21) years who, for the purpose of
purchasing alcoholic liquor from a retail licensee, misrepresents his or her age, or who for such
purpose presents or offers any written evidence of age which is false, fraudulent or not actually
his or her own, or who illegally attempts to purchase alcoholic liquor from a retail licensee, is
guilty of a misdemeanor, and, upon conviction thereof, shall be fined in an amount not to exceed
fifty dollars ($50.00) or imprisoned in the county regional jail for a period not to exceed
seventy-two (72) hours, or both fined and imprisoned, or, in lieu of such fine and imprisonment,
may, for the first offense, be placed on probation for a period not exceeding one (1) vear.

24.2. Any person who knowingly buys for, gives to or furnishes to anyone under the age
of twenty-one (21) to whom he or she is not related by blood or marriage any alcoholic liquor
from whatever source, is guilty of a misdemeanor and shall, upon conviction thereof, be fined in
an amount not to exceed one hundred dollars ($100.00) or imprisoned in the county regional jail
for a period not to exceed ten (10) days, or both fined and imprisoned.

24.3. No person while on the premises of a retail outlet may consume alcoholic liquor
or break the seal on any package or bottle of liquor. Any person who violates the provisions
of W.Va. Code §60-3A-24(c) and this § 175-5-24.3 is guilty of a misdemeanor and shall, upon
conviction thereof, be fined in an amount not to exceed one hundred dollars ($100.00) or
imprisoned in the county regicnal jail for a period not to exceed ten (10) days, or both fined and
imprisoned.

24.4. Any person under the age of twenty-one years who purchases, consumes, sells,
serves or possesses alcoholic liquor is guilty of a misdemeanor, and, upon conviction thereof,
shall be fined in an amount not to exceed five hundred dollars or shall be incarcerated in the
regional jail for a period not to exceed seventy-two hours, or both fined and imprisoned, or, in
lieu of such fine and incarceration, may, for the first offense, be placed on probation for a period
not to exceed one year,

245,

Commissi oncx.jhﬂpmmumcsm&dﬁpmhmpﬁ_mmﬂmem
ofage from serving in the lawful employment of a licensee which includes the sale and serving
of alcoholic liquor,

24.6. Nothing in this subsection shall prohibit a person who is at least eighteen years
Qﬂage,frmwmmww
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beverage control statutes and the rules-andrudes of the Commissioner.
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§175-5-25. Certain Acts of Retail Licensees Prohibited; Criminal Penalties.

25.1. Itis unlawful for any retail licensee, or agent or employee thereof, on such retail
licensee's premises to:

25.1.1. Sell or offer for sale any alcoholic liquor other than from the original
package or container;

25.1.2. Sell, give away, or permit the sale of, gift of, or the procurement of, any
alcoholic liquor, for or to any person under the age of twenty-one (21);

25.1.3. Sell, give away, or permit the sale of, gift of, or the procurement of, any
alcoholic liquor, for or to any person who is visibly intoxicated:

25.1.4. Sell or offer for sale any alcoholic liquor on any Sunday or other than
during the hours permitted for the sale of alcoholic liquor by retail licensees as provided under
W. Va. Code §60-3A and this rule;

25.1.5. Permit the consumption by any person of any alcoholic liquor;

25.1.6. With the intent to defraud, alter, change or misrepresent the quality,
quantity or brand name of any alcoholic liquor;

25.1.7. Permit any person under eighteen (18) years of age to sell, furnish or give

alcoholic liquor to any other person, except as provided in subsection 23.3.2;

25.1.8. Purchase or otherwise obtain alcoholic liquor in any manner or from any

source other than the Commissioner; thatspecificatty authorized in W-Va—Code§60-3A-1-=¢
segand-thistute; or

25.1.9. Permit any person to break the seal on any package or bottle of alcoholic
liquor.

25.2. Any person who violates any provision of W. Va. Code §60-3A-1, ef seq., and this
rule, except W. Va. Code §60-3A-24 and §175-5-24 of this rule, including, but not limited to, any
provision of W.Va. Code §60-3A-25 and this§ 175-3-25, or any other rule promulgated by the
Board or the Commissioner, or who makes any false statement concerning any material fact, or
who omits any material fact with intent to deceive, in submitting an application for a retail license
or for a renewal of a retail license or in any hearing concemning the suspension or revocation
thereof, or who commits any of the acts declared in W. Va. Code §60-3A-1, et seq., and this rule
to be unlawful, is guilty of a misdemeanor, and shall, upon conviction thereof, for each offense
be fined not less than one hundred dollars ($100.00) or nor more than five thousand dollars
($5,000.00), or imprisoned in the county regional jail for not less than thirty (30) days nor more
than one (1) year, or both fined and imprisoned. Magistrates have concurrent jurisdiction with
the circuit courts for offenses under W. Va. Code §60-3A-1, et seg., and this rule.
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25.3. Nothing in W.Va. Code §60-3A-1, et seq., or this rule, or any other rule of the
Board or Commissioner, prevents or prohibits any refail licensee from employing any person who
is at least eighteen (18) years of age to serve in any retail licensee's lawful employment at any
retail outlet operated by such retail licensee, or from having such person sell liquor under the
provisions of W. Va. Code §60-3A-1, ef seq., and this rule.

25.3.1. With the prior written approval of the Commissioner, a retail licensee
may employ persons at any retail outlet operated by such retail licensee who are less than
eighteen (18) years of age but at least sixteen (16) years of age, but such persons' duties shall not
include the sale of liquor: Provided, That the authorization to employ such persons under the age
ol eighteen (18) years shall be clearly indicated on the retail license issued to any such retail
licensee.

25.3.2. Permission to employ persons who are sixteen (16) or seventeen (17)
years of age must be sought on the application for license or on any annual license renewal form
only and such approval will not be unreasonably withheld.

25.3.3. The age restrictions in §175-5-25.3 of this rule apply to minor children
of the licensee.

§175-5-26. Civil Penalties.

26.1. Any retail licensee who violates any provision of W. Va. Code §60-3A-1, et seq.,
or this rule or any other rule promulgated by the Board or Commissioner, may be assessed a civil
penalty by the Commissioner, which penalty shall not be more than one thousand dollars
{$1,000.00) for each such violation.

26.2.  Each violation shall constitute a separate offense.

263 Indetermining the amount of the penalty, the Commissioner shall consider
the retail licensee's history of previous violations, the appropriateness of such penalty to the size
of the business of the retail licensee charged, the gravity of the violation and the demonstrated
good faith of the retail licensee charged in attempting to achieve rapid compliance after
notification of a violation.

26.2. A civil penalty shall be assessed by the Commissioner only after the Commissioner
shall have given at least ten (10) days' notice to the retail licensee. Notice shall be in writing,
shall State the reason for the proposed civil penalty and the amount thereof, and shall designate
a time and place for a hearing where the retail licensee may show cause why the civil penalty
should not be imposed. Notice shall be sent by certified mait to the address for which the retail
license was issued. The retail licensee may, at the time designated for the hearing, produce
evidence in his or her behalf and be represented by counsel.

26.3. The provisions W. Va. Code §60-3A-28(b), (c), (d) and (e) and §175-5-28.2, 28.3,
28.4 and 28.5 of this rule are applicable to any such hearing and with respect to judicial review
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thereafter.

§ 175-5-27.  Suspension or Revocation of Retail License,

27.1  The Commissioner may, upon his or her motion, or upon the swom complaint of
any person, conduct an investigation to determine if any provision of W, Va, Code §60-3A-1, et
seq., this rule or of any other rule promulgated by the Board or Commissioner under authority
of W. Va. Code §60-3A-6 has been violated by any retail licensee. The Commissioner may
suspend or revoke a retail license if the retail licensee, or any employee thereof acting in the
scope of his or her employment, has violated any such provision, and may suspend a retail license
without hearing for a period not to exceed twenty (20) days if he or she finds probable cause to
believe that the retail licensee, or any employee thereof acting in the scope of his or her
employment, has wilfully violated any such provision,

27.2  The Commissioner may revoke a retail license for any reason which would
constitute grounds for the denial of an application for retail license filed pursuant to W. Va. Code
§60-3A-8.

§ 175-5-27a. Revocation of License or Reduction of Authority to Qperate Retail Qutlet
For Failure to Operate Retail Outlet.

22&,1 Thc (lQmmissjgng[ may [QYQKQ a g:lass A [@tail ligeﬂsgiﬁhejicﬁnsgg_faﬂim

revoke a g : ass B I"Etall IIQL&MMQMEMMMﬂMMMMDM

license,

27a.1.1. Where a person operates at least one of the retail outlets authorized
under a Class A license, but fails to operate the full number of retail outlets authorized under the
license, the Commissioner may reduce the number of retai] outlets the person is authorized to
operate under the license by the number that is not being operated.

27a.1.2. Notwithstanding any provision of W, Va, Code § 60-3A-7 to_the
MMJMMMMMMMM@@MMMM
W. Va. Code § 60-3A-10. a Class B license in t cstcadﬂﬂcag_eiammm;h_m_am

to operate under a Class A license has been reduced pursuant to W, Va, Code § 60-3A-27a(1).

27a.2. The Commissioner may not accept the bid of a person who has had a license
revoked, pursuant to W, Va, Code § 60-3A-27a(a)(1) and §175-5-27a.1 of this rule when the
license is offered for bid following the revocation.

of retail outlets authorized under a l icense Lﬁdmmwmm&_ﬂaﬁm
any Class B license 1ssued in the stead of a retail outlet previously authorized under the reduced
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license,

27a4. The Commissioner shall follow the rules of the Board prescribing the criteria for
determining whether, or not, a retail licensee has failed to operate a retail outlet,

27a.5, A revocation or reduction in number of outlets is subject to the provisions for
notice, hearing and review as contained in W. Va. Code § 60-3A-28 and § 175-5-28 of this rule.

§175-5-28.  Notice of and Hearing on Revocation.

28.1.  Before a retail license issued under the authority of W. Va. Code §60-3A-1, et
seq., may be suspended for a period of more than twenty (20) days, or revoked, the
Commissioner shall give at least ten (10) days notice to the retail licensee of his or her intention
1o suspend the retail license for more than twenty (20) days or to revoke said license.

28.1.1. Each notice shall be in writing and shall State the reason for the suspension
or revocationand-shalt. h noti Il also designate a time and place for a hearing where
the retail licensee may show cause why the retail license should not be suspended or revoked.

28.1.2. Notice shall be sent by certified mail to the address for which the retail
license was issued.

28.1.3. The retail licensee may, at the time designated for the hearing, produce
evidence in his or her behalf and may be represented by counsel.

28.2. Such hearing and the administrative procedures prior to, during and following the
same, shall be governed by and in accordance with the provisions of W. Va. Code §29A-5-1, ef
seq., in like manner as if the provisions of said code sections were fully set forth in this section.

28.3.  Any person adversely affected by an order entered following such hearing shall
have the right of judicial review thereof in accordance with the provisions of W. Va. Code §29A-
5-4 with like effect as if the provisions of said§29A-5-4 were fully set forth in this section.

28.4  The judgment of a circuit court reviewing such order of the Commissioner shall
be final unless reversed, vacated or modified on appeal to the supreme court of appeals in
accordance with the provisions of W. Va. Code §29A-6-1.

28.5.  Legal counsel and services for the Commissioner in all such proceedings in any
circuit court and the supreme court of appeals shall be provided by the Attorney General or his
or her assistants and in any proceedings in any circuit court by the Prosecuting Attorney of that
county as well, all without additional compensation.

28.6.  Upon final revocation, the Commissioner shall proceed to reissue the retail license

by following the procedures set forth in W. Va. Code §60-3A-1, ef seq., and this rule for the
initial issuance of a retail license.
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§175-5-28a. Notice of and Hearing on Boundary Disputes.

28a.1.  Any retail licensee who disputes the placement of any part of the boundary which
forms a part of the boundary of the market zone, or designated area within the market zone,
within which the retail licensee's retail outlet is located may petition the Commissioner for a
resolution of the dispute.

28a.1.1 The petition shall be in writing, and shall State the boundary in dispute,
the grounds of the petition and all persons who may be affected by the Commissioner's decision.

28a.1.2. A copy of the petition shall be concurrently served upon all persons who
may be affected by the Commissioner's decision and the petitioner shall verify under oath that
such service has occurred.

28a.1.3. Within ten (10) days after receipt of the petition, the Commissioner shall
schedule a hearing on the matter. At least twenty (20) days' notice of the hearing shall be
provided to affected persons, such notice to be sent by certified mail, return receipt requested to
the addresses provided by the petitioner,

28a.2. Such hearing and the administrative procedures prior to, during and following
the same, shall be governed by and in accordance with the provisions of W. Va. Code §29A-5-1,
et seq., in like manner as if those provisions were fully set forth in this section.

28a.3.  Any person adversely affected by an order entered following such hearing shall
have the right of judicial review thereof in accordance with the provisions of W. Va. Code
§29A-5-4 with like effect as if those provisions of said § 29A-5-4 were fully set forth in this
section.

28a.4. The judgment of a circuit court reviewing such order of the Commissioner shall
be final unless reversed, vacated or modified on appeal to the supreme court of appeals in
accordance with the provisions of W. Va. Code §29A-6-1.

28a.5. Legal counsel and services for the Commissioner in all such proceedings in any
circuit court and the supreme court of appeals shall be provided by the Attorney General or his
or her assistants and in any proceedings in any circuit court by the prosecuting attorney of that
county as well, all without additional compensation.

28a.5.1. Each party shall be responsible for his own legal representation.

§ 175-5-29.  Disposition of Inventory Upon Revocation or Surrender of Retail License.

29.1  Inthe event of the revocation, or surrenderof anyretait ticense-inaccordance-with the
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provisions of W-¥u-€ode §60-3A-and-this rule-the-Commissionerstratt purchase—and theretait ticensee
m&dngmchctaﬂﬁmmhaﬁ—xﬂ#oﬁcﬁommcﬁﬁ%heWOhcﬁﬂiqumwmmh
mmﬂ—ﬁcmmbasc&onﬁﬁhmcmmm&m&cmmmmmyfxpenm
m&wmmmomtiwhﬁmpommmHMUWefme
paying suchnetanmount to-suchretail tcensee; shall-honoratHiens and-warrants issued by-theTax
Commissioner pursuant to- WVaCode §1H=10-amd-shattthen pay-anytemaining procceds to-the ticensee:
expiration or surrender of any retail license in accordance with provisions of W. Va. Code § 60-
3A-1, et seq., the Commissioner may dispose of the inventory of the retail licensee, or in his
discretion, may authorize another person to purchase all or any of the liguor inventory of the
retail licensee, If the Commissioner elects to purchase, or authorizes another person o purchase,
the inventory or any portion_of the inventory, the retail licensee shall sell the inventory as
directed by, and upon the terms determined by, the Commissioner.

§ 175-5-30. Employees of ABCC ABCA - Reserved for Future Use.

(Former W, Va, Code §60-3A-30 enacted by Acts 1990, chapter 9, and amended by Acts,
1991, chapter 16, pertaining to employees of the alcoholic beverage control administration, was

repealed by Acts, 1999, chapter 5.]

§ 175-5-31.  Rules of Construction; Severability.

31.1.  Nothing contained in W. Va. Code § 60-3A-1, et seg., and this rule shall be
construed to modify the provisions of W. Va. Code §60-5-1, er seq., relating to local option
clections, except that the reference to sales of alcoholic liquor by the Commissioner shall be
deemed to refer to sales of alcoholic liquor by retail licensees.

31.2. Ifany section, subsection, subdivision, provision, clause or phrase of W, Va. Code
§60-3A-1, et seq., and this rule or the application thereof, to any person or circumstance is held
unconstitutional or invalid, such subdivisions, provisions, clauses or phrases or applications of
this rule, and to this end each and every section, subsection, subdivision, provision, clause and
phrase of §60-3A-1, ef seq., and this rule are declared to be severable.

31.3.  The provisions of W. Va. Code §60-3A-31(b) and §175-5-31.2 of this rule shall
be fully applicable to all future amendments or additions to this W. Va. Code §60-3A-1, ef seq.,
and this rule, with like effect as if the provisions of said sections were set forth in extenso in
every such amendment or addition and were reenacted as a part thereof.

31.4.  Inthe event of any conflict between any provision of W. Va. Code §60-3A-1, ez
seq., and any other provision of the Code, any such other provision shall be construed and applied
s0 as to enable the Board and Commissioner to implement and make effective the provisions of
said W. Va. Code §60-3A-1, ef seq.
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MEMORANDUM

TO: SECRETARY OF STATE,
ADMINISTRATIVE LAW DIVISION

FROM: GENE HAL WILLIAMS

ON NOVEMBER 23, 1999, A PROPOSED RULE WAS FILED IN YOUR OFFICE AS AN
EMERGENCY REGULATION RELATING TO “LICENSING OF RETAIL LIQUOR STORES”.

IN SECTION 10.2 OF THAT PROPCSED RULE, MENTION WAS MADE THAT A BID
OPENING WOULD BE HELD ON EEBRUARY 24,2000 AT 1:30 O°)CLOCK P.M. N THE
OFFICE OF THE DIVISION OF PURCHASES BUTLDING, 2091 WASHINGTON STREET,
CHARLESTON, WEST VIRGINIA 25305-0130.

SUBSEQUENTLY, THE STATE RETAIL LIQUOR LICENSING BOARD CHANGED
THE TIME OF THE BID OPENING TO MARCH 3, 2000 AT 1:30 O°CLOCK P.M. IN THE
DIVISION OF PURCHASES BUILDING, 2019 WASHINGTON STREET, EAST,
CHARLESTON, WV 25305-0130,

AS A RESULT OF INADVERTENCE, THE CHANGES WERE NOT CORRECTED TN
SECTION 10.2 ON FILE IN THE PROPOSED RULE ON FILE IN THE CFFICL O TIIE
SECRETARY OF STATE.

ACCORDINGLY, IT IS REQUESTED THAT THIS INFORMATION BE PRINTED IN
THE STATE REGISTRATION IN ORDER TO ALERT INTERESTED PARTIES THAT THE BID
OPENING WILL BE CONDUCTED IN THE DIVISION OF FURCHASES BUILDING, 2019
WASHINGTON STREET, EAST, CHARLESTON, WV 253050130 AT 13N OCLOCK B ON

MARCH 3, 2000.



