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Rule Title:

Type of Rule:

APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

TITLE 175 - SERIES 5 - LICENSING OF RETAIL. LIQUOR STORES

EMERGENCY
Legisiative

Interpretive

ALCOHOL. BEVERAGE CONTROL ADMINTSTRATION

Procedural

Agency:

Address:

322 70TH STREET, S. E.

CHARLESTON, W 25304

1. Effect of Proposed rule:

ANNUAL FISCAL YEAR

INCREASE DECREASE CURRENT NEXT THEREAFTER
ESTIMATED TOTAL $ $ $ $ $
COST O 0 0 0 Q
PERSONAL SERVICES 0 0 0 0 0
CURRENT EXPENSE 0 0 0 0 0
REPAIRS &
ALTERATIONS 0 0 0 0 0
EQUIPMENT 0 0 0
OTHER 0 0 Posz.000] 0

2. Explanation of Above Estimates:

ENROLLED H.B. 3023 OBJECTIVES REQUIRE

INCREASED PROFESSIONAL ACCOUNTING AND LEGAL EXPENSES ACQUIRED ON
A CONTRACTUAL BASIS.

3. Objectives of These Rules:

TO CARRY OUT THE INTENT OF THE LEGISLATURE TO

HAVE NEW 10-YEAR RETATL LIQUOR STORE LICENSES BE SOLD BEFORE JULY 1,

2000 IN ORDER TO RECEIVE SALES PROCFEDS OF AT LFAST 19 MILLION DOLLARS
FOR THE STATE FUND, GENERAL REVENUE AND,
FIX WHOLESALE PRICES ON AN ANNUAL BASIS TO PRODUCE 6 5 MILLION DOLLARS

IN ADDITTION, TO THEREAFTER

PROFIT WHICH IS DEPOSITED TO THE STATE FUND, GENERAL REVENUE.
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Rule Title: TITLE 175 - SERIES 5

4. Explanation of Overall Economic Impact of Proposed Rule:

A. Economic Impact on State Government:

WILL RESULT IN 25.5 MILLION DOLLARS FOR DEPOSIT IN THE STATE
FUND, GENERAL REVENUE DURING FY 2000 AND 6.5 MILLION DOLLARS
FOR YFARLY DEPOSITS IN THAT FUND FOR NINE MORE YFARS.

B. Economic Impact on Political Subdivisions; Specific Industries; Specific Groups of
Citizens:

NONE KNOWN.

C. Economic Impact on Citizens/Public at Large.

NONE KNOWN.

Date: _ NOVEMBER 23, 1999

Signature of Agency Head or Authorized Representative:

_Mewad £ gt




STATE OF WEST VIRGINIA
ALCOHOL BEVERAGE CONTROL ADMINISTRATION

322 70th Street, SE
Charleston, West Virginia 25304-2900

CECIL H. UNDERWOOD DONALD £, STEMFPLE ROBIN CAPEHART
COVERNOR COMMISSIONER SECRETARY OF TAX & REVENUE

SUMMARY OF PROPOSED EMERGENCY RULE

This Rule will make it possible for the ABCA and the State Retail Liquor Licensing Board
to sell new 10-year franchises to operate retail liquor stores after the existing franchises expire on
June 30, 2000. An objective of this Rule is to provide guidelines for the selling of the franchises for
a minimum of 19 Million Dollars in the state fund, general revenue which is projected by the
Governor’s official revenue estimates for fiscal year 2000.

In addition, this rule explains and clarifies the procedures to be used in the establishment of
minimum bids for each franchise; the number and types of Class A and Class B licenses to be
authorized in each market zone; bidding procedures; award of residential preferences of five percent
(5%) of the bid price; award of an additional preference of five percent (5%); and methodology for

selecting the successful bidders.

(304) 558-248 1 "AN EQUAL OPPORTUNITY / AFFIRMATIVE ACTION EMPLOYER" FAX (304) 558-008!1



EMERGENCY

WEST VIRGINIA LEGISLATIVE REGULATION, 1 [ 7 - (4
ALCOHOL BEVERAGE CONTROL ADMINISTRATION GBMMISSION

TITLE 175 - SERIES 5

OFvtor

LICENSING OF RETAIL LIQUOR STORES

PROPOSED RULE

§175-5-1.  General,

1.I. Scope. This emergency legislative rule explains and clarifies the State Retail
Liquor License Act, as stated in W. Va. Code § 60-3A-1, ef seq., as extensively amended by
Enrolled House Bill 3023 which was enacted by the West Virginia Legislature on March 13,
1999, to take effect from passage. The amendments in this bill necessitate emergency
amendments to West Virgimia Legislative Rule, Alcohol Beverage Control Administration, Title
175 - Series 5, Licensing Of Retail Liquor Stores.

1.2.. Authorty. - This emergency legislative rule is promulgated under the authority
of W. Va. Code §§29A-3-15 and 60-3A-6(c)(2).

1.3.  Filing Date, -
1.4,  Effective Date. -

1.5.  Type of rule. - This rule is an emergency legislative rule as defined in W. Va.
Code §29A-3-15.

1.6 Citation. - This emergency rule may be cited as 175 C.S.R.

s,
§  (1999).

§175-5-1. Short Title.

This rule shall be known and may be cited as the “State Retail Liquor License
Rule.”

§ 175-5-2. Legislative Findings and Declarations; Legislative Purpose.

2.1, Ttis the intent of the Legislature that the sale of liquor at retail should no longer
be by the State but rather by retail licensees; that there is a need for the State to control the
wholesale sales of liquor; that the health and welfare of the citizens of this State will be
adequately protected by the licensing and control of such retail licensees; that the sale of liquor
through retail licensees will satisfy reasonable consumer concerns of availability and price; and
that the operation and efficiency of State government will be improved by removing the State
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from the retail sale of liquor and permitting sales of liquor by retail licensees under licenses
issued by the State together with strict enforcement of laws and rules relating to the sale of liquor.

2.2, ltis the purpose of the Legislature in providing for the retail sale of liquor to:

2.2.1. Continue revenue to the State from the wholesale sale of liquor, by
requiring all retail licensees to purchase all liquor (other than wine with an alcohol content of
fourteen percent (14%) or less by volume) from the Commissioner and by further requiring all
private clubs licensed under the provision of W. Va. Code §60-7-1, et seq., to purchase all liquor
(other than wine with an alcohol content of fourteen percent (14%) or less by volume) from retail
licensees;

2.2.2. Provide a system of controls, through limitations on the numbers of retail
outlets and application of the police power of the State, to discourage the intemperate use of
liquor;

2.2.3. Preserve and continue the tax base of counties and municipalities derived
from the retail sale of liquor; and

2.2.4, Obtain for the State financial gain from the issuance of retail licenses;

§175-5-2a. Further Legislative Findings, Declarations and Purpose.

2a.1.1 ition to the findings and declarations of the Legislature set forth in W, Va, Code

r foun

— 2a]l.1. It was the intent of the Legislature when the Retail Liquor Licensing Act was
enacted in 1990, that all retail licenses issued for the 10-year period beginning July 1, 1990 shall
expire as of July 1, 2000, and that issuance of retail licenses for the 10-year period beginning July
1, 2000, and for each 10-year period thereafter, shall be based on sealed competitive bids.

. )  the Legis] rovi - . | for 1
10-year period beginning fuly 1, 2000, shall expire as of July I, 2010, and that retail licenses
issued for the 10-year period beginning July 1, 2000, and each 10-year period shall be based on
sealed competitive bids.




2a.1.5. Those persons who are issued a retail license for the 10-year period beginning
July 1, 2000, and for any 10-year period thereafter, should also be afforded special consideration

if their bids for a retail license are unsuccessful; and

2a.1.6. Further statutory changes are desirable to effect the purposes set forth in W, Va.

Code § 60-3A-2,

Z2a.2. It 1s the further purposes of the Legislature in providing for the retail saie of liquor to:

2a.2.1. Require that all licenses issued for the period begmmng July 1, 2000, and for
-year peri fter shal n ids;

2a.2.2, Provide current licensee who, having bid in the manner required by the
provisions of the Retail Liquor Licensing Act, fail to submit the highest bid for license for the
10-year period beginning July 1, 2000, and then current licensees for each 10-vear period

thereafter, an additional opportunity to obtain the license; and

2a.2.3. Effect statutory changes to further the purposes provided in W. Va. Code §§
60-3A-2 and 60-3A-2a.

§175-5-3. Sale of Liquor by Retail Licensees Permitted; Cessation of Retail Sale of
Liquor by State; Exception.

3.1 Notwithstandmg—any-provision of-theCodeof West Virginia—of-1931, as
anmﬂcd—to—the—contrary—the The sale of liquor by retail licensees in accordance with the

provisions of W. Va. Code §60-3A-1, et seq., and this rule shall be lawful.

3.2 Upon the opening of a retail outlet in any market zone, the State shall, as soon as
practicable, discontinue operating any and all State liquor stores and agency stores within such
market zone so long as a retail outlet is in operation in such market zone.

3.3 issioner 1 n
operate a State lig ne pur \% -3-
et seq.. where there are no retail outlets in operation and where the operation of any retail outlet
in the market zone is prevented by a matter in_controversy pending judicial adjudication or
the resoluti will i r such durati h uor
store Is necessary to_meet reasonable consumer co f avai
§175-5-4. Definitions. Asused in these this emergency regutations rule and unless the

context clearly requires a different meaning, the following terms shall have the meaning ascribed
herein, and shall apply in the singular and the plural.

4.1.  "Alcohol” means ethyl alcohol, whatever its origin, and shall include synthetic
ethyl alcohol but not denatured alcohol.



4.2, “Alcohol Beverage Control Commissioner,” or “ABCC” “ABCA” means the West
Virginia Alcohol Beverage Control Commissioner (Administrator) or his or her delegate.

4.3.  “Alcoholic liquor” or “liquor” means alcohol, beer, fortified wine and distilled
spirits, and any liquid or solid capable of being used as a beverage, but shall not include wine
with an alcohol content of fourteen percent (14%) or less by volume, nonintoxicating beer or
nonintoxicating beverages.

4.4, “Applicant” means any person who bids for a retail license, or who seeks the
Commissioner’s approval to purchase or otherwise acquire a retail license from a retail licensee,

in accordance with the provisions of this articte the Retail Liquor Licensing Act and this rule.

4.5.  “Application” means the form prescribed by the Commissioner which must be
filed with the Commissioner by any person bidding for a retail license.

4.6.  “Board” means the retail liquor licensing Board created by articte W. Va. Code,
§ 60-3A-5.

4.7. “Class A retail license” means a retail license permitting the retail sale of liquor
at more than one retail outlet.

4.8.  “Class B retail license” means a retail license permitting the sale of liquor at only
one retail outlet.

#9—*Code” means the Code-of West-Virgmia—of 1931, as amended——

4.10. “Designated areas” mean one or more geographic areas within a market zone
designated as such by the Board.

4.11.  “Distilled spirits” means ethyl alcohol, ethanol or spirits, or wine, including all
dilutions and mixtures thereof, from whatever source or by whatever process produced, for
beverage use, and shall include, but not be limited to, natural spirits, whiskey, brandy, rum, gin,
vodka, cordials and liqueurs. Any alcoholic beverage containing more than twenty-four percent
{24%) of alcohol by volume shall be deemed to be distilled spirits.

4.12. “Executive officer” means the president or other principal officer, partner or
member of an applicant or retail licensee, any vice president or other principal officer, partner
or member of an applicant or retail licensee in charge of a principal business unit or division, or
any other officer, partner or member of an application or retail licensee who performs a policy
making function.



4.13. “Fortified wine” means any wine to which brandy or other alcohol has been added
and includes dessert wines which are not fortified and any wine containing greater than fourteen
percent (14%) by volume.

4.14. “Intoxicated” means having one’s faculties impaired by alcohol or other drugs to
the point where physical or mental control or both are markedly diminished.

q ] 5 @y 23 h : T r 1 V -1-
articteone_of thischapter, and also includes both wine and fortified wines as those terms are

#15.4.16. “Market zone” means a geographical area designated as such by the Board
for the purpose of issuing retail licenses.

#16:4.17. “Nonintoxicating beer” means any beverage, obtained by the fermentation of
barley, malt, hops, or similar products or substitute and containing at least one half of one percent
(.5%) alcohol by volume, but not more that four and two-tenths percent (4.2%) of alcohol by
weight, or six percent (6%) by volume, whichever is greater.

417 418, “Original package” means any closed or sealed container or receptacle used
for holding alcoholic liquor.

4184.19 “Person™ means any an individual, partrrership, joint stock-company; business
trust, associatiom, corporation or other-formrof business-enterprise; including a receiver, trustee
or hquidati irm ' at] ip, limi ip, limi

liability company or other entity, regardless of its form, structure or nature.

4.19: 4,20, “Public place” means any place, building or conveyance to which the public
has, or is permitted to have access, including restaurants, soda fountains, hotel dining rooms,
fobbies, and corridors of hotels and any highway, street, lane, park or place of public resort or
amusement: Provided, That the term “public place” shall not mean or include any of the above-
named places or any pertion or portions thereof which qualify and are licensed under the
provisions of W. Va. Code Chapter 60 to sell alcoholic liquors for consumption on the premises.

4.20.21. “Retail license” means a license issued under the provisions of W. Va. Code,
60-3A-1, ef seq., permitting the sale of liquor at retail.

421, 4,22, “Retail licensee” means the holder of a retail license,

422, 4.23. “Retail outlet” means a specific location where liquor may be lawfully sold
by a retail licensee under the provisions of W. Va. Code, 60-3A-1, ef seq.

4:23. 424, “Secretary” means the Secretary of the West Virginia Department of Tax
and Revenue.



4247 4.25, “State” means the State of West Virginia .

#25.4.26.  “Wine” means any beverage obtained by the fermentation of the natural
content of fruits, or other agricuitural products, containing sugar, and includes, but is not limited
to, still wines, champagne and other sparkling wines, carbonated wines, imitation wines,
vermouth, cider, perry, sake or other product offered for sale or sold as wine containing not Iess
than seven percent (7%) nor more than twenty-four percent (24%) alcohol by volume.

§ 175-5-5. Creation of Retail Liquor Licensing Board; Members, Terms, Meetings
and Officers; General Provisions.

5.1, WVa€Code §60-3A=5created continued-the-. The State Retail Liquor Licensing
Board, such-Board-being is composed of five (5) members, three (3) of whom are appointed by
the Governor by and with the advice and consent of the Senate, one (1) of whom being the
Secretary of Tax and Revenue, and one (1) of whom being the Commissioner. The Secretary of
Tax and Revenue and the Commissioner serve as the chairman and secretary, respectively, of the
Board. No more than two (2) of the three (3) members appointed by the Governor may be of the

same political party. Begumuwﬂulm_am&mmuummmmmmm

¢ ce ctw fe No member of the Board may hold
a retail license or have any ﬁnanc1al interest, directly or indirectly, in any retail licensee.

52.  The provisions of W. Va. Code §60-3A-5(b) and §175-5-5.2 of these rules apply
to the three (3) members appointed by the Governor. They shall be appointed for overtapping
terms of three (3) years each and until their respective successors have been appointed and have

qualified. ;except-fortheoriginatappointments:

5.2t For—thepurpose—of -original appointments;—ome—(H-member—shatt-be
appointed for atermrofthree {3} yearsand untit-his-or-hersuccessor-has beemrappointed-and-has
quahifred,-one-(h)-member-shatt-beappomnted fortermof two2) vears and-untit-his-or-her
successorhas been appomted-and-hasquatifred-and-one (1) membershattbe-appointed fora-term
of-onc{1) year and untit-hisor-hersuccessorhas been appointedandquatified:

5.2.]. Members may be reappointed for any number of terms.

5.2.2. Before entering upon the performance of his or her duties, each member
shall take and subscribe to the oath required by West Virginia Constitution Article TV, §5.
Vacancies shall be filled by appointment by the Governor in the case of death, resignation,
incompetency, neglect of duty, gross immorality or malfeasance in office.

5.2.3. Members shall receive compensation of one hundred dollars ($100.00) per
day for each day actually engaged in the performance of their duties as Board members, and in
addition shall be reimbursed for all reasonable and necessary expenses actually incurred in the
performance of their duties.



5.3. A majority of members of the Board constitutes a quorum and meetings shall be
held at the call of the chairman.

5.4.  Staff, office facilities and costs of operation of the Board shall be provided by the
Commissioner.

§ 175-5-6. General Powers and Duties of Board and Commissioner.

6.1.  The Board shall create, based on economic and demographic factors, market zones
within the State for the issuance of Class A and Class B retail licenses, and, if deemed necessary
or desirable by the Board, to create one or more designated areas within such market zones for
the issuance of Class B retail licenses.

6.2.2, TheB inh 111 id for

wmmmmwwv&ﬁﬂﬂﬁﬁmd—ﬁ%%mﬁhﬁmfes

6.2.3. The Commissioner shall;

62.3.1. Prescribe application forms for persons desiring to acquire retail
licenses and adopt an orderly procedure and time table for investigating, processing and
approving applications;

62.3.2. Develop a form of retail license to be issued to each retail
licensee under the provisions of W. Va. Code §60-3A-6(b){(2) and this rule;

6.2.3.3, Disseminate to the public information relating to the issuance of
retail licenses;



6234, Promulgate standards for advertising the sale, availability, price
and selection of liquor;

62.3.4.1, Standards for advertising are set forth in West Virginia
Legislative ReﬂuiahomRule Alcohol Beverage Control Administration, Title 175 - Series 1,
I r rati

6.2.3.5. _Set minimum standards for retail outlets regarding the_amount and
variety of alcoholic liquors which they must offer for sale at each retail outlet:

6.2.3.6. Enforce the provisions of W. Va. Code §60-3A-1, ef seg., and-these
this rule.

6237, Impose civil penalties upon retail licensees;

6.23.7.1. The procedures to be followed by the Commissioner

in imposing civil penalties upon retail licensees are set forth and explained in detail in Section

26 of this rule.

6.2.3.8. Enter the retail outlet of any retail licensee at reasonable times for
the purpose of inspecting the same, and determining the compliance of such-each retail licensee
with the provisions of W. Va. Code §60-3A-1, et seq., and any rules promulgated by the Board
or the Commissioner pursuant to the provisions of W, Va. Code §60-3A-6.

62.3.9. [ssue subpoenas and subpoenas duces tecum for the purpose of
conducting hearings under the provisions of W. Va. Code §§860-3A-26 or 60-3A-27 or 60-3A-28
and §§8175-5-26 or 175-5-27 or 175-5-28 of this rule which subpoenas and subpoenas duces
tecum shall be issued in the time, for the fees and shall be enforced in the manner specified in W.
Va. Code §29A-5-1 with like effect as if §29A-5-1 was set forth in extenso in W. Va. Code § 60-
3A-1, ef seq., and this rule.

0.2.3.10. Settle, through the hearing procedure provided in §175-5-28a disputes
relative to the boundaries of market zones and designated areas within market zones.

6.3.4. The Boardandthe Commissioner shall each:

03.4.1. Engage accounting, legal and other necessary professional
consultants to assist them in carrying out their respective duties under W.Va. Code §60-3A-1,
et seq., and this rule; and

6.3.4.2. Adopt, amend or repeal such procedural, interpretive and legislative
rules, consistent with the policy and objectives of West-Virginta W, Va.Code article §60-3A-1,
et seq., and these rules as they may deem necessary or desirable for the public interest in carrying
out the provisions of the Retail Liquor License Act and this rule, said-article and these-rutes.
Such rules shall be adepted, amended and repealed in accordance with the provisions of chapter
twenty-nine-a {§ 29-1-1, et seq.} of the W. Va. Code, the provisions of all of which are



incorporated in this rule by reference.
§175-5-7. Market Zones; Class A and Class B Retail Licenses.

Hﬂﬂh@ﬁmﬁhaﬁde&mﬁmhmmnberﬂfm&esmbmhmrkemmsfoﬁhﬁcmﬂ

bclIU Ul llLlLlUl Wll.lllll llllb DLd.LC fUI Ud.bll llldIl\CL LZOTIU U CbldUllbllCU, lIlU DUdlU bI]dﬂ—UCblglldle

wﬁhmnmﬁ%sﬁr%lﬁmmrmeﬁome&m&emhcmmmmhaﬁm
1ssued-forthe zone:

7 —FEachClass A retailticense-shatt permit-the cholder thereoftooperatesuch
mimber-of Class-Arretaitoutletsas-the Board shatthave authorizedfor that marketzone.

the Board-determines-totssueone (H-or more-Class Btcensesthe

".'1"\
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not exceed-fifty percent{56%) of the numberof retait outlets-authorized forthe Class A retail
heenseforsuchrmarket zone: Provided, That imra-marketzore-where the number-ofretail outlets

7.1.1. Market zone boundaries established by the Board on June 1, 1990 will
not be affected by any changes in municipal boundaries, tax district boundaries or any other
boundaries utilized in establishing such market zones.

7.2, For each market zone established, the Commissioner may issue one Class A retail

license and one or more Class B retail licenses.

7.2.1. Each Class A retail license shall permit the holder of the license to operate
the number of retail outiets the Board authorizes for that market zone,

72,2 Anapplicant who becomes a successful bidder for a Class A2, A3, A4, or

AS 10- =year retall hicense to_hecome effective on July 1, 2000 shall be requ1red to open all
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licenses which may be issued in that market zone shall be rounded up to the next highest whole

number following that number which is equal to fifty percent (50%) of the number of retail
outlets authorized under th refail ficen

7.3.  Ifthe Board determines that a market zone is not suited for the issuance of a Class
A retail license, then only Class B retail licenses may be authorized for that market zone. and
The Board shall determine the maximum number of Class B retail licenses which may be issued

for that market zone.

7.4, n authorizing CI retail i ram ZOn
one or more designated areas within the market zone and authorize one Class B retail license for
each designated area. For each market zone, the Commissioner mav issue additional Class B
retall licenses for retall outlets fo be located out51de any desmnated area, but the number of

for all desmnated areas w1thm the market zone, shall not exceed the maximum number of Class

B retail licenses permitted under W. Va, Code §60-3A-7(a) and §175-5-7.2.2. of this rule_these
rutes for that market zone, except as authorized by W, Va, Code §§60-3A-7(e) and 60-3A-27a.

7.5, A person mav hold one (1) or more Class A retail licenses and one (1) or more

B retail lice

wmmw@m@ﬂm zérddmonaﬂy—a—persorrwho
holds—aClass—A-license may-not-establisharetait outlet-tranotherretait ticensec's Class B
destgnated-area:

7.6.  Notwithstanding any provisions of W, Va. Code §§60-3A-7(a) or 60-3A-7(¢c), no
later than sixty (60) days prior to the receipt of the bids described in W, Va. Code §60-3A-10(b),
the Board may authorize the Commissioner to issue an additional Class B license in a market

zong for the ten-year period which begins the next following first day of July, after the Board has
made the following findings:

7.6.1. Each outlet authorized to operate in the market zone has been open and in
operation for not less than one year;

mmmwwwmmm
0 ) thin G i learly d ! T iditional retail
outlet or outlets within the market area to meel an increase in consumer demand; and

7.6.3. The issuance of an additional Class B license in the market zone will not
significantly impair the efforts to procure the revenues described in W, Va. Code §60-3A-10b(b).

authorized under W, Va, Code §60-3A-7(e).
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§ 175-5-8. Retail License Application Requirements; Retail Licensee Qualifications.

8.1, Prior to or simultaneously with the submission of a bid for a retail license, each
applicant shall file an application with the Commissioner, stating under oath the following:

8.1.1. If'the applicant is an individual, his or her name and residence address;

TI‘ 'l
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8.1.2.1. The name and business address of the applicant;
8§.1.2.2. The State of its incorporation or organization;
8.1.2.3, The number, either federal employer number or social

secunty account number, it uses for tax identification;

8.1.2.4, The names and residence addresses of each executive

officer and Director or-generatpartner-of such-entity; other principal officer, partner or member
of the entity;

8.1.2.5, A copy of the entity’s_charter or other agreement under

8.1.2.56.  The names and residence addresses of any person owning,
directly or indirectly, at least twenty percent (20%) of the outstanding stock, ofor partnership,
or other interests in such applicant.

8.1.2.6: 7. The market zone or market zones county-orcounties where

the applicant is considering the conduct of liquor sales, if successfully licensed; and

8.1.3. That the applicant has never been convicted in this State or any other State
of'any felony or other crime involving moral turpitude or convicted of any felony in this or any
other State court or any federal court for a violation of any State or federal liquor law, and if the
applicant is other than an individual, that none of its executive officers, other principal officers,
partners or members, or any person owning, directly or mdlrectly, at least twenty percent (20%)
of the outstanding stock, partnership or other interests in the applicant has been convicted; and

8.1.4. The application shall include a Statement by the applicant consenting to
the conduct of a background investigation by the Commissioner.

11



8.2.  Anapplicant shall provide to the Commissioner any such additional information

asthe-Commissioner may request-requested by the Commissioner:

8.2 —Zrcertifted-copy of the-appticant's-application forthe-Whotesaie Dealers
hhqum%rStmnpmtbcﬁe&wﬁhﬁh&apphcamformmkhqnmmcm

8.3. Whenever a change occurs in any information provided to the Commissioner, the
applicant change shall immediately be reported to the change to the Commissioner in the same
manner as orlgmally provided. Mmmmmgmmmm

have an ongoing duty to report any change in information previously reported to the

: .

8.4.  The Commissioner shall disqualify each bid submitted by an applicant under W.
Va. Code §60-3A-10 and §175-5-10 of this rule, and no applicant shall be issued or be eligible
to hold a retail license under this article, if:

8.4.1. The applicant has been convicted in this State of any felony or other crime
involving moral turpitude or convicted of any felony in this or any other State court or any
federal court for a violation of any State or federal liquor law; or

8.4.2. Any executive officer Bmmrgenmmmap;yhcant or other principal

0 r r of 1 or any person owning, directly or indirectly, at least
twenty percent (20%) of the outstanding stock, of-or partnership, or other interests in the
applicant, has been convicted in this State of any felony or other crime involving moral turpitude
or convicted of any felony in this or any other State court or any federal court for a violation of
any State or federal liquor law.

o 1
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a-basic permit-and certaimrtax-stampsRetail Stamp-fromr the Bureau of A
ﬁmamﬁ—by—pamg—a—Rﬁm%Speml—qupaﬁoﬂamThvmnroﬁﬁﬁﬁﬂe—muaﬁy
begimmmgJuly tst of each year—If more-than one retait-outtet fsoperated by-that person;-the

Retail Stampshalt be-purchasedforeach outlet.
— 85— Arbastcpermut-witt beissued-ifs

85+ Such person{orinrthe—caseof a-corporation—any of -its
officers; Director-s-or principat-stockholdersyhas ot within five { S)-years priorto-the date-of
apphcation-beenconvicted of a-fetony under federat-or-State-taw, and-hasnot;-withirrthree (3)
years prior tothedateof apptication been convictedof amisdemeanor orunderanyFederal taw
retating to-liquor,-including-the-taxationthereofand
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business activittes in conformity-with-Federal-Hawand

8
faws of West Virgima—

85t tn—order-to—obtam-thebastcpermttfor-wholesaters—and

rmmhrrofdtohdm—hqumapphcammtprmdﬁmeﬂmau-oﬁﬁmhd%bacmnd

b o 4]
rrearms - witirt lU TIalIlTe, uluuuulg lldUC TATIC UL LI TIICS ll dll_y, dllu lIlU dUUI o5 UJ. lIlU appubdlu

£ 117 1 T : v rrife - R : -
I oy e e Thebusmess-activities proposed arcnot nrvictation ofthe

1
thekind of pcmm appucu for-and-thetocationof the Uubllll‘:bb whether-the appuuauL 1s-an
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owning tenr pereent{t0%6) ormore of t he-corporatestock:
{9 B e | T b 11 T | :
8.0tz Ineretattticensee withbe required-to-purchase the foltowtng federat-tax

stamps;
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15 5500-per year.

8.5. A person who purchases alcoholic liquors for resale and such resales will be
retail sales, such as sales to consumers, is required to register for and obtain a retail dealer in
liquors tax stamp from the U.S. Department of Treasury, Bureau of Alcohol, Tobacco and
Firearms This stamp must be obtained before engaging in any business which will involve the
retail sales of alcoholic liquors. The cost of this tax stamp is two hundred and fifty dollars ($250)
per year.

have this stamp renewed and the U.S. Department of the Treasury, Bureau of Alcohol, Tobacco
| Fi {1 notify ; hen { w
8.5.2. ' 1i
submit Bureau of Alcohol, Tobacco and Firearms Form ATFF 5630,5, Special Tax Registration
And Return, to Bureau of ATF, P.O. Box 371962, Pittsburgh, PA 15250-7962 and enclose_a

check or money order for Two Hundred Fifty Dollars ($250.00) to pay the Retail Soec1al

853 Amnapphicant mustappty-for the basic permit-andregister for the-foregoing
deaterCtassifications-and Federal—tax-stamps-in-a mannersufficiently-timely—so-that such
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dmmmﬁmpmwdedwmmmyﬁ&)daynfteﬁhrapphmhmnﬁ ed-of-bemyg the
successtul-bidder:

8.6 The Commissioner shall not issue a retail license to an applicant whicl
hold a hcense xssued by the U.S, Denartment of Treasurv Bureau of Alcohol, Tobacco and

8.6.1. Current licensees who are successful bidders and who hold a Federal
Wholesaler’s Permit and Wholesale Dealer In Liquors Tax Stamp will have an opportunity to
have this stamp renewed and the U.S.Department of the Treasury, Bureau of Alcohol, Tobacco

MQMMMWMMW
a Wholesaler’s Basic Permit by submitting Bureau of Alcohol, Tobacco and Firearms Form
ATFF 5100.24 Application For Basic Permit Under The Federal Alcohol Administration Act and

ma1lmg it to ATF 550 Mam Street Cincinnati, OH 45202 3263 If thls Perm1t Is 1ssued the

§ 175-5-9. Investigation of Applicants for Retail License; Notification to Approving or
Denying Application; General Provisions Relating to Licensing.

9.1..  Upon receipt of an application for a retail license and such supplemental
information as the Commissioner may require, the Commissioner may conduct such investigation
of an applicant as deemed necessary or desirable.

9.1.1. The applicant, upon submitting an application, is deemed to consent to the
ABCE ABCA conducting a complete investigation of the applicant.

9.2, Upon completion of any investigation of an applicant, the Commissioner shall
inform such applicant in writing whether the application has been approved or denied, and shall
post a copy of the decision in the Commissioner’s office.

9.3, When an application is denied, the Commissioner shall provide the applicant with
the reasons for the denial, including specific findings of fact, and the applicant shall be entitled
to a hearing before the Commissioner if the hearing is requested within five (5) days after the
decision s 1ssued. Any such hearing shall be held as specified in W. Va. Code §60-3A-28 and
§175-5-28 of these this rule but the decision after hearing shall, notwithstanding the provistons
of WVa-Code $60-3A=28-and §175-5-28 of these this rule be final and binding and not subject

to judicial review, as provided I W.Va. Code §60-3A-9, notwithstanding the provisions of
W.Va, Code §60-3A-28 and §175-5-28_of this rule,
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9.3.1. The Commissioner’s decision shall be served on the licensee by certified
mail, return receipt requested, or by personal service in accordance with Rule 4, West Vi irginia

Rules of Civil Procedure for The Trial Courts of Record, the provisions of which are incorporated
in this rule by reference.

9.3.2. The requirement that the hearing must be requested “within five (5) days
after the decision is issued” shall mean within five (5) days following the date upon which actual
notice is received by the licensee.

9.3.3. In computing the five (5) days following actual notice of the
Commissioner’s decision, the licensee does not have to include: (1) the day on which he receives
the actual notice; (2) any legal holidays; (3) days on which there is a special election, primary
election or a general election; and (4) if the 5th day falls on a Saturday, Sunday or a legal holiday,
the prescribed 5th day is the first time the next day is not a Saturday, Sunday or a legal holiday.
Reference is made to W.Va. Code §2-2-1 for a complete explanation of how to compute the five
(5) days, and to W.Va. Code 2-2-2 for further elaboration on how to count the five (5) days.

9.3.4. The hearing request must be in writing and must provide groundsforthe

hearmyg: include a basis for the applicant’s belief that the decision of the Commissioner is in
CrTor,

9.3.5. Within ten (10) days after receipt of the hearing request, the Commissioner
shall schedule a hearing and proyide at least twenty (20) days’ notice of the hearing. Such The
notice shall be in writing and state the date, time and place of hearing.

9.3.6. The Commissioner shall must render his decision within twenty (20) days
after completion of the hearing.;

9.4.  An applicant shall provide all information required by W. Va, Code articte §60-
3A-1, et seq., and this regulations rule and shall satisfy all requests for information pertaining to
qualification and in the form specified by the Commissioner. By filing an application, an
applicant waives liability to any damages resulting from any disclosure or publication in any
manner of any material or information acquired during inguiries, investigations or hearings.

§175-5-10. Bidding Procedure.

—ttt—The tssuanceof retart-ticenses shall-bebased-onrseatedcompetitive bids—in
accordance witlrtheprovistons of W Va, Code § 60-3A=16and-Sectionr t75-5-10 of these rules:
The bidding procedure and-timetable forthe-issuanceof retait ticenses shalt-beannounced-by
publicotice-publishedasa Class H=O-egatadvertisement in compliancewith the provisions of

WVaCodeartrele 59-3and the-publication area for such-publicattonrshattbeeachrmarket zone
withimwhrcharetartouttetshall-be focatedThe second-publicationrof suchnotice must appear

omrorbeforevay-29,1996-
10.1. The issuance of retail licenses shall be based on sealed competitive bids in
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deternrine whether-the currenttessor for-any-existing-Stateliquor store-or stores-within-tire
appticable-market zone-ordesignated-area wittagreeto-accept the eventuat Class-Bretait icensee
as-tesseeforthe remainingterm of the{ease. Shoutd-such fess oragreeto-accept-the eventual
Class B-retatt-licensee;such re-7.2.tait-license e-shatthave the-optionto-assume-suchtease—In
marketzomes where-there-are two(2)or more-Class-B-retait ticensees the retatt ticensee-who or
which-submitted-the-highest responstble bi d-shatthave the optionrto-assumesuch lease-and; if
Strclrretaichcnsccﬂc}ocs—not—assumtrsuch-}ease,—laase,—thcnfhc*rctaiH'rccnscc*whOﬁOﬁvhfch
submitted the-next highest-responsible bid-foraretait license-imrsnch market zone shatthave the
optronto-assuntesuch tease:

10.2, Each person desiring to submit a bid shall file the bid with the West Yirginia
Secretary of Administration, Purchasing Division, 2091 Washington Street, East, P.Q. Box
30139, Charleston, West Virginia 25305-0130 prior to February 24, 2000 at 1:30 o’clock p.m.
The Purchasing Division will safeguard the_bids and will conduct the opening of the bids on
February 24, 2000 at 1:30_o’clock p.m.. It will also determine if the bids have been submitted
in compliance with the bidding requirements established by the provisions of W.Va. Code §§60-
3A-10 and 60-3A-10b. For this purpose, the Secretary of Administration, Purchasing Division
will be acting as the agent of the Commissioner by virtue of a Memorandum of Understanding

between the Commissioner and the Secretary of Administration.

10.2. L, The failure to deliver ar the nonreceipt of a bid prior to the appointed date
and hour constitutes sufficient reason for the rejection of a bid. After the bid Opening process is
completed by the Purchasing Division, its Director shall, by Affidavit, certify the name of each
bidder, the amount bid, and whether the bid was submitted timely and in correct form. and have
the State Police Pepartment-of-Public-Safety deliver all of the bids and the Affidavit to the

Commissioner's office or to his designee,

10.2.2. After the award of the retail license, the Commissioner shall indicate upon
the successful bid that it was the successful bid. Thereafter, a copy of the bid and the bidder's
application shall be maintained as a public record shatt-be-open to-pubtic-inspection-in The
Commussioner's office. It shall be open to public inspection during pormal business hours of the

Commissioner. These documents shall not be destroyed without the written consent of the

1slati 1tor

103 —FEachrbid shatt-indicate the marketzomefor-which-the retait-ticensets—sought,
whetherthe-bid 1s for-a-Class A retaitticenseor-€lass BretattHicense, and, -if the Board has

P | L1y pu | : R | £ ] Y 1 +1 +1] | A R o 4] Fal |
LICAICU OIS (1 J O 1101 UCSIETAICAdICas TOT SUCTI TNATKCT Zone, wircther tineora s tor-the €Ciass

Brretail ficense to-be tssued for any-such-destgnated area-No-bid-shalt bealtered-orwithdrawn
A MY . . 1 i I 4 1 -} | +}
atter the-appointed-hour-for-the-opening of bids. Each retait-ticense shati-be-awarded to-the

H 1o i PR | 1 T+ + Fida By Fanl | ] P I
highest responsible-bidder—Inmarket zones where two(2yormore Class-B retait-ticenses are

: Lol 4} £ -] : PR | A 1.1 ) B . P . N +}
authorized (WUILTUHEITTOT dAeSIENdaicd—area or arcas)y, suc nneenses shathveawaraeg tothose

persons submutting-the highestresponstble bids:

17



163 Eumpsumbids foralt ClassAcretail Heenses inrthe State-wilt be-permitted.

1032 Eump-sunrbids for more-tharrone-(Hbuttessthanatt-ClassA retail

10:3:3 A bid-submitted-for=all-Class A-ticenseswitt beevaluated by the State
Retart Erquor-Eicensing Board by comparing this-bidtothe sumrof each-of the highest quatified
Class A ticense bids recetved-for each-of the-individuat market-zomes - the tumpsum-bid s
higherthamrthe total-of such individuathighest-bids; the Board-wittaward att €tass A-ticensesin
the State tothe-highestquatified-tumpsum bidder—Conversety, if the-sumrof-the individuat bids

1s-equalto-or greater thamalt-tump sum-bids;themrthe-Class A-ticenses witt be awarded-to-the
persons submitting the highest-quahifred-bid-inreachof themarket zones:

10.3.3. In either event, the Commissioner shall then issue the retail license to the
next highest bidder for such retail license or reject all bids and start anew the bidding procedure
for such the retail license.

— 04— No bid shall be considered untess the bond required under W-—¥aCode $66=3A=
and-Sectiom 175=5=1tof thistute s submitted to the Commmusstoner—AH bidsforaretatt- Hecense

may be rejected by the Board 1f the Board determines that the-highest-responsible—bid—1s
madequate, irwhichevent the-Commussioner shath-begimanew the-bidding-processfor that retail

license:

10.4, lor to the issuan he retail licen h. ' id pri
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B-hicenses;and-atso-foronty-Class B-ticenses;inthe second-alternative the number-of Class B
hcenses-shattbethesum of the authorized-Class A-ticense tocattonsand-the mumber of Class B
licensesoffered-forthe marketzone.

W%WWS%9BM1O&W&WWM
the-appointed date and-hourshalt-constitutesufficient reason-for the rejectionrofa bid- After-the
award of theretatHicense; the-Commissioner shattindicate uponthe-successful bid-thatit-was
the—successfut-bid—Subsequent-to-the-awarding-of-attretait-tiquor ticenses;a—copy-ofcach
successfut bidand therespective bidder's-applicationrstattbemaintained asapublic record; shalt
beopenrtopublic inspectioninr the-Commisstoner's-office-and shatt not be destroyed without-the
writterrconsent-of the tegisiative Auditor,

10.7.  Inthe event two or more bids for the same retail license are for the same amount,
the following procedure will be followed to determine the successful bidder.

10.7.1. Such bidders shall be notified to meet at the Commissioner's office at a
specified date and time.

10.7.2. At the time of the meeting, the names of the affected bidders which shall
have been written on paper, shall be placed in a hat or similar container.

10.7.3. The Commissioner shall then draw from the hat one of the pieces of paper
and the bidder named thereon shall be declared to the successful bidder.

19



16.8—Priortothe issuance of the retart ticense to the successful bidderthe bid pricesas
spectfied-imW—Va—Code § 60-3JA-12and-Section175-5-12 of this rule-shalt-be-paidtothe
Commussioner by money order, certified checkor cashier'scheckor-wire-transfer-Allretail
licenses shatt-besigned-by-the-Commissioner i th& mrameof the Stateof West-Virginia .

price withim twenty (26)-daysof the-Commissioner'snotificationto-doso; the bid-bond provided
forimW—Va—€Code-§-60-3A=H-and-Section 175=5=tt-of this rute-shatt-be-forfeited-and-such
brddershattmot-be-tssued-the retatt-hicenserProvided; That-such-bid bond shatt not be forfeited
butshalt-bereteased-1f the successtut-brdder fails-toqualify for the Federat Basic Permit-orthe
wholesateror retattertax—stamp-uniess-thebidder-provided false informatiomto-thefederat
government or the Commuissioner, The Commissioner shalt-therrissue-the retait-ticense to-thenext
highestresponstble-brdder for such retait-license or reject alt bidsand-start-anew-the bidding
procedurcforsuchretart-hicense.

. : b bidderd i e bidor t then fail Tify f
the Federat Basic—Permit; the-Wholesate DeaterIn-Eiquors permit or the Retail DeaterinEiquors
pem1fmmmmm%ﬂ1dpnmwﬂ%b€mﬁn&ed1nﬂemmessﬁrkhddwpmwded-ﬁisc

wﬂ%bcﬁtamed-byﬁe-eommssmnmnd-deposﬁcthnfhe—&atcﬁcnerai—ﬁmd-

§175-5-10a. Preference for resident bidders.

10a.1. In determining the highest responsible bidder for purposes of W. Va. Code § 60-
3A-10, and §175-5-10 of this rule, the Board shall afford a five percent (5%) preference for
West Virginia resident bidders,—which. This preference shall be computed by muttiplying the

bxt%pncmuhmttedﬁe*eachﬂfesrdentbrdderbﬁ% addmg_ﬁic_pemﬁnmf_thﬁ_bid_pnmg_thc_bld

10a.2. For purposes of W, Va. Code §60-3A-10a and this section, a bidder shall be
deemed-to-be- considered a West Virginia resident if the bidder:

10a.2.1. Has Being an individual, has resided in West Virginia for at least four

(4) years during the 48 consecutive month period immediately prior to the date on which the bid
is opened; or: tfthe-brdder 1s a corporation

10a.2.2. Being a person other than an individual, has had its headquarters or
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|0a.7. Abidder who feels believes he meets the requirements for residency set forth in
W. Va. Code §60-3A-10a and Sectron §175-5-10a.2 of this rule, must affirmatively assert his
claim on the official application form to receive this preferential treatment.

§175-5-10b. Bidding Procedure For Licenses Issued For Each Ten Year Period Beginning
July 1, 2000, and Licenses Issued For Each Ten Year Period Thereafier.
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§175-5-11. Bonding Requirements.

11.1.  Each applicant submitting a bid or bids under W. Va. Code § 60-3A-10 and §175-
5-10 of this rule, shall furnish to the Commissioner a bond at the time of bidding, which bond
shall guarantee the payment of twenty-five percent (25%) of the total price bid for each retail
license. In the event that a winning bid is not paid, the bid bond will be forfeited to the State.

11.1.1. The bid bond shall be enclosed within the sealed bid of the applicant so
as not to reveal the amount of the applicant’s bid prior to bid opening day. However, if the bid
bond is in the form of cash or negotiable securities:

11.1.1.a. It shall be transmitted directly either in person or by
certified mail, return receipt requested to the State Treasurer’s office, and

11.1.1.b. A certified statement made by the Treasurer to the effect

that the bid bond, in the amount required, was in the form of cash or negotiable securities and

was transmitted directly to the State Treasurer’s office for safekeeping and-a copy-of-this

certtfied-statement shall be enclosed with the sealed bid.

11.2.  The bond required by W, Va. Code § 60-3A-11 and §175-5-11 of this rule shall
be furnished 1n cash or negotiable securities or shall be a surety bond issued by a surety company
authorized to do business with the State, or an irrevocable letter of credit issued by a financial
institution acceptable to the Commissioner. A cashier’s check or surety bond is the preferred
means of posting the bid bond. If furmished in cash or negotiable securities, the principal shall
be deposited without restriction in the State Treasurer’s office and credited to the Commissioner,
but any income shall inure to the benefit of the applicant.

11.2.1. When cash or negotiable securities are deposited with the Treasurer to
comply with the bid bond requirement, the Treasurer shall not reveal the amount of the deposit
to the Commissioner or any other official or person until the bid opening day.

11.2.2. At the time when bids are opened, a representative of the Treasurer of
West Virginia will shall be present to confirm the amount of deposit made in behalf of license
bids.

11.3. The bond shall be returned to the applicant following the bidding if such applicant
is not the successful bidder for the retail license. and, If an applicant is the successful bidder, the
bond shall be released after issuance of the retail license and payment of the required amount.
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§175-5-12. Annual Retail License Fee; Expiration and Renewal of Retail Licenses.

12.1.  The annual retail license period shall-be is from the first day of July first to the
thirtieth day of June thirtieth of the following year.

12.1.1. Th il i racCl il license shattbe is the sum
obtained by multiplying the number of retail outlets operated by the retail licensee in the market
zone to which the Class A retail license applies by one thousand-five-hundred-dottars($1,560-06)

one thousand dollars ($1,000).

12.1.2. The annual retail license fee for a Class B retail license shall be five

hundred-dottars($506:06) one thousand dollars ($1,000).

12.1.3. The annual retail license fee for the imitial year of issuance shall be
prorated based on the number of days remaining between the date of issuance and the following
thirtieth day of June.

— 24— Theholder of a Class A retail- ticense-ts ot required-tooperate-the maximum
number of-focations-permitted-for-the hicense—A-ticensefee 1s duconly for a tocatiomrwhichissehing
tquor-during-any portion of the ticense year:

— 12157 Onceamannuaticense foratocationtsestablished, the license feeshattnotagain
be prorated forany subsequent year:

12.2. All retail licenses shall expire on June thirtieth of each year and may be renewed
only upon the submission to the Commissioner of the same information required to originally
apply for the license and such additional information for the issuance of the license and any
additional information requested by the Commissioner on the forms and by the date prescribed
by the Commissioner, together with the payment to the Commissioner of the applicable annual
retail license fee required under the provisions of W. Va. Code §60-3A-12(a) and §§175-5-12.1.1
and 175-5-12.1.2 of this rule.

12.3, No person may sell liquor at any retail outlet if the retail license applicable to
the outlet has been suspended or revoked, or has expired.

12.4. All retail licenses issued or renewed under the provisions of W. Va. Code §60-

3A-12 andthistule shattexpire-and be-of no-further force oreffectasof the-July-first, inthe-year
2000; prior to which trme new retail-licenses shall be-1ssued by following-the-biddingand-other
proceduressetforth m-W—Va-f}odeﬁﬁ&-Sﬁrandihlﬁu‘leﬂfor-the-lm tlahssuarrcrofretaﬁ—l’rcm
for the period ending June 1a ] 153 3
wwmmmmﬂmmmmmmmm&g
as of July 1, 2000 the first day-of Jutyinthe yeartwo-thousand or as of the first day of July every
ten 10-years thereafter,
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municipality may invoke the authority granted by the provisions of W, Va. Code §8-13-4 to
require an annual license from each retai] licensee and require payment for the license in amounts
not to exceed the amounts provided in W, Va. Code § 60-3A-12(a) and §175-5-12.1_of this rule.
The provisions of W.Va. Code §§60-4-18 and 8-13-4 are incorporated into this regulation rule
by reference.

§175-5-13.  Commissioner’s Report To The Legislature. - Reserved For Future Use.
§175-3A-14. Sale, Assignment or Transfer of Retail License.

14.1. No person may purchase or otherwise acquire a retail license unless the
Commissioner has first approved of such person’s qualifications to hold a retail license, which
qualifications shall be the same as those required by W. Va. Code §60-3A-8 and §175-5-8 of this
rule.

14.1.1. In no case may the holder of a Class A license sell one (1) or more authorized
locations or in any way seek to divide a Class A license,

14.2. No person may sell, assign or otherwise transfer a retail license without the prior
written approval of the Commissioner, which approval shall not be unreasonably withheld, For
purposes of W.Va. Code §60-3A-14 and this §175-5-14, the merger of a retail licensee or the
sale of more than fifty percent (50%) of the outstanding stock of a licensee which is a
corporation, or of the partnership or ownership interests of a partnership or other entity that is not
a corporation, shall be deemed to be a sale, assignment or transfer of a retail license under satd
Section 60-3A-T4-and-this Section +75-5=14 W. Va. Code §60-3A-14 and this section of this
rule,

§175-5-15.  Surrender of Retail License.

15.1.  Any retail licensee may surrender a retail license to the Commissioner at any time.
The Commissioner shall then proceed to reissue the retail license by following the bidding and
other procedures set forth in W.Va. Code §60-3A-1, ef seq.,and this rule for the initial issuance
of a retail license. Them*wﬂ}bemoprmteﬁmmoﬁhﬁmhﬂhchrofanyannua}-hcmscﬁe
whictrhasbeerrpaidthe-Commisstoner;_ However, the retail license shall be issued only for the
remaining period and shall expire on July 1, 2010,

175-5-16. Restriction on location of retail outlets.

— 16 —NoTetartoutlet tmay betoeated—withithetmmediate-vicinity of aschoolorchurch:

Provided; Fhat theprovistonsof- W Va-€ode§60-3A=t6-and this Sectton 175=5=16shattnotappty-torthe

locationofaretaitficensee-who, omr the dateof the passageof the-State Retail iquor-LrcenseAct-(W—Va:
Code §60-3A7); holdsalicense-for the retatl-sateof wine, fortified-wineornonintoxicating beerat such
tocatiom:

16.1 No retail outlet may be located within the immediate vicinity of a school or
church,
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16.2. Fheprovisions of theserestrictions This prohibition or restriction shall not apply
mmwmm@hmmmwu_mﬁmmmhm
ature i mﬁtﬁ:_cldﬁ_u;e_nsc_for_thc retail sale of wine,

§175-5-17. Wholesale Prices Set By Commissioner; Retail Licensees to Purchase Liquor
From the State; Transportation and Storage; Method of Payment.

17.1. The Commissioner shall fix wholesale prices for the sale of alcohotic liquor, other
than wine, to retail licensees. The Commissioner shall sell aleohotic-liquor, other than wine, to
retail licensees according to a uniform pricing schedule. - Provided; Thatthe-Commissionermay
alsoestablistrdiscount prices for the saletoretattHicenseesof ateohotic-tiquor in inventory-at
State-liquor-stores-and-agency stores;but-such-discount pricesshalt-only be-availabletoretait
hcensees-whopick=upsuch-atcotwtic tiquorat such-stores: The Commissioner shall obtain if
possible, upon request, any alcoholic liquor requested by a retail licensee.

— 7t Amyateohoticiquor picked upby-a retait ticensee-fromra-State tiquor-store
oragency prior to November 36, 1996-shaltt-be-discounted-twentypercemt<20%6)fromits
wholesalecatatog price-asthat price is-defined-in Administrative Rute 175=1=4-2.

— 7.2 On-or-beforeJuly 11996, theCommussioner shall-specify—thenmmaximum
whotesate markuppercentage-which-may-beapplied to the prices patd-by-the- Commissioner for
altalcoholichiquor mrorderto-determine the prices-at-which-att-atcohotic tiquor witt be sotd to
retait-ticensees-during-the succeeding three (3 years

— 72 UntibJulty 11993 the-wholesale hiquor- mark=up-used-to calcutate-the
uniformreost-foraicohotic tiquor charged-toevery retait-ticensee-by-the- Commisstoner-witt-be
twenty=five percent{25%). Durmg the three (3} year period-ending July 1, 1993, pricechanges
will-only-occurbecause of changes-m-the-distitters-detivered-price to- the ABCCand-the Federat
ExciseTax—The sunrof-these-two-vartablestimes 125 shatt-be-the-wholesale cost charged by

the-Commussionertoevery retatHmquor-ticensee—A-shippingand-handhng charge of one doltar
and-five cents-($H05)percasedehveredshatl-also-be-charged:

—17.3. A retatt licensee shall purchaseall-alcoholic iquor (otherthanrwine)-forresatein
this—Stateontyfrom-the—Commissioner;-and-theprovistonsof “W—¥a—Code§§60-6-12—and

60=-6=13shalnotapply-tothe transportattomrof such-hiquor-Provided; Thataretatt-hicensee shalt
purchase-wine-frontadistributor-thereof-who s duty-ticensedunder W--Va Code §60-8—All

alcoholichquor{otherthanrwinepurchased-byretatttrecenseesshalt bestored-inthe State-at the
retaiboutlet-oroutletsoperated-by-the retait-hicensee—Fortifred-winesand cordiats must be
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purchased-onty—fromrthe Commissioner:

17.3. MMMMyMMMLmeg@
which may be applied to the prices paid by the Commissioner for all liquor, other than wine, in
order to determine the prices at which all liquor, other than wine, will be sold to retail licensees

17.3.1. A retail licensee shall purchase all liquor, other than wine
&MMEMMWMMJM%MM
13, the provisions of which_are incorporated herein by reference, shall not_apply to the
transportation_of the liquor,

29



§175-5-18.  Days and Hours Retail Licensees May Sell Liquor.

— Retaitlicensees may not-set-iquor on-Sundays; Christmmas-or any primary or-general-Statewide
ctectionday, or between the hoursof 16-86-prm—and-8:60-a-monweekdaysand-Saturdays, wine and
fortifred-winesmay not-be-sold-between-2:06-a-m—and+66-pm-on Sundays orbetween2-00-a-m—and
7:00-am.on weekdays-or-Saturdays.

18.1. Retail licensees may not sell liquor on Sundays, Christmas or election day, or
n the h no’ 1ght o’clock n Wing
nd fortifi ] Tz

mﬁiwmmmmmmmgm@wm

18.2.  For purpose of this section, "election day" shall mean only statewide primary
election or general election days, and shall not mean any other State or local election day.

§175-5-19. Limitation on Amount te be Sold.

Not more than ten gallons of alcoholic liquor may be sold by a retail licensee to a person
at one time without the approval of the Commissioner. However, but a sale in excess of ten
gallons may be made to a religious organization purchasing wine for sacramental purposes. This
section does not apply to purchases by private clubs as defined in W. Va. Code §60-7-1, et seq.

§175-5-20.  Nonapplication of Rules to Retail Sales of Nonintoxicating Beer.

20.1  This rule does not apply to retail sales of nonintoxicating beer. and-a A retail
licensee may sell nonintoxicating beer for consumption off the premises of any reiail outlet
operated by such retail licensee if such retail licensee has obtained the appropriate license to sell
the same under W. Va. Code §11-16-1, et seq., the provisions of which are incorporated into this
regulation rule by reference. Beer which has an alcoholic content in excess of the limits set for
nonintoxicating beer by W. Va. Code §11-16-3 may be sold by a retail liquor licensee when such
beer has been purchased from the ABCE ABCA.

175-58-21. Tax on Purchases of Aleoholic Liguor.

21.1.  For the purpose of providing financial assistance to and for the use and benefit
of the various counties and municipalities of this State, there is levied by W.Va. Code §60-3A-21
a tax upon all purchases of alcoholic liquor from retail licensees. The tax so levied is five percent
(5%) of the purchase price and must be added to all purchases from retail licenses. ard The tax
must be collected with the purchase price by the retail licensee.

21.2.  All such taxes shall be remitted to the Tax Commissioner who shall then deposit
such taxes with the State Treasurer. All such taxes shall be distributed quarterly by the State

Treasurer upon warrants of the Auditor payable to the counties and municipalities.

21.2.1. All such tax collected outside of a municipality but within one (1) mile
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of the corporate limits of any municipality shall be remitted to such municipality.

21.2.2.  All other tax so collected shall be remitted to the county wherein
collected:

21.2.2.a. Where the corporate limits of more than one (1) municipality are
within one (1) mile of the place of collection of such tax, all such tax collected shall be divided

equally among each of such municipalities.

21.2.2.b. Such mile is measured by the most direct hard surface road or
access way usually and customarily used as ingress and egress to the place of tax collection.

§175-5-22. Requirement for Posting Information Sign.

22.1. Each retail licensee shall post in an open and prominent place within each retail
outlet operated by such person a blood-alcohol chart in the form prescribed by W. Va. Code §60-
6-24, the provisions of which are incorporated in this regulation rule by reference.

§175-5-23. Records Required of Retail Licensees; Inspection of Records.

23 1. Every retail licensee must keep a record in book form showing the date that all
distilled spirits, wine and beer were received on his premises, and from whoem received.

23.2. Every retail licensee shall also maintain ABCA Form 190 showing the
merchandise code, the total quantity of sales, and the quantity of each sale to a religious
organization or to a private club as defined in W. Va. Code §60-7-2.

23.2.1. In the case of sales to a private club, ABCA Form 190 shall be maintained
by the retail licensee and the club must be identified by name, address and ABEC ABCA license
number, and the full name of the person receiving the order must be clearly listed.

23.3. Records required to be maintained by this section shall not be destroyed, erased

or altered for at least four {4) complete calendar years or until the year the retail licensee is
audited and accepted by the department of tax and revenue.
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§175-5-24.  Unlawful Acts by Persons.

24.1. Any person under the age of twenty-one (21) years who, for the purpose of
purchasing alcoholic liquor from a retail licensee, misrepresents his or her age, or who for such
purpose presents or offers any written evidence of age which is false, fraudulent or not actually
his or her own, or who illegally attempts to purchase alcoholic liquor from a retail licensee, is
guilty of a misdemeanor, and, upon conviction thereof, shall be fined in an amount not to exceed
fifty dollars ($50.00) or imprisoned in the county regional jail for a period not to exceed
seventy-two (72) hours, or both fined and imprisoned, or, in lieu of such fine and imprisonment,
may, for the first offense, be placed on probation for a period not exceeding one (1) year.

24.2. Any person who knowingly buys for, gives to or furnishes to anyone under the age
of twenty-one (21) to whom he or she is not related by blood or marriage any alcoholic liquor
from whatever source, is guilty of a misdemeanor and shall, upon conviction thereof, be fined in
an amount not to exceed one hundred dollars ($100.00) or imprisoned in the county regional jail
for a period not to exceed ten (10} days, or both fined and imprisoned.

24.3. No person while on the premises of a retail outlet may consume alcoholic liquor
or break the seal on any package or bottle of liquor. Any person who violates the provisions
of W.Va. Code §60-3A-24(c) and this § 175-5-24.3 1s guilty of a misdemeanor and shall, upon
conviction thereof, be fined in an amount not to exceed one hundred dollars ($100.00) or
imprisoned n the county regional jail for a period not to exceed ten (10} days, or both fined and
imprisoned.

Wgﬁmmmw rﬁlalm
beverage control statutes and_the rulesandrules of the Commissioner,
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§175-5-25. Certain Acts of Retail Licensees Prohibited; Criminal Penalties.

25.1. Itis unlawful for any retail licensee, or agent or employee thereof, on such retail
licensee's premises to:

25.1.1. Sell or offer for sale any alcoholic liquor other than from the original
package or container,;

25.1.2. Sell, give away, or permit the sale of, gift of, or the procurement of, any
alcoholic liquor, for or to any person under the age of twenty-one (21);

25.1.3. Sell, give away, or permit the sale of, gift of, or the procurement of, any
alcoholic liquor, for or to any person who js visibly intoxicated;

25.1.4. Sell or offer for sale any alcoholic liquor on any Sunday or other than
during the hours permitted for the sale of alcoholic liquor by retail licensees as provided under
W. Va. Code §60-3A and this rule;

25.1.5. Permit the consumption by any person of any alcoholic liquor;

25.1.6. With the intent to defraud, alter, change or misrepresent the quality,
quantity or brand name of any alcoholic liquor;

25.1.7. Permit any person under eighteen (18) years of age to sell, furnish or give

alcoholic liquor to any other person, except as provided in subsection 25.3.2;

25.1.8. Purchase or otherwise obtain alcoholic liquor in any manner or from any

source other than the Commissioner; thatspecificaltyauthorizedinW-¥Va—Code §66-3A-1, ¢t
seg—and-thistule; or

25.1.9. Permit any person to break the seal on any package or bottle of alcoholic
liquor.

25.2. Any person who violates any provision of W. Va. Code §60-3A-1, ef seq., and this
rule, except W. Va. Code §60-3A-24 and §175-5-24 of this rule, including, but not limited to, any
provision of W.Va. Code §60-3A-25 and this§ 175-5-25, or any other rule promulgated by the
Board or the Commissioner, or who makes any false statement concerning any material fact, or
who omits any material fact with intent to deceive, in submitting an application for a retail license
or for a renewal of a retail license or in any hearing concerning the suspension or revocation
thereof, or who commits any of the acts declared in W. Va. Code §60-3A-1, et seq., and this rule
to be unlawful, is guilty of a misdemeanor, and shall, upon conviction thereof, for each offense
be fined not less than one hundred dollars ($100.00) or nor more than five thousand dollars
($5,000.00), or imprisoned in the county regional jail for not less than thirty (30) days nor more
than one (1) year, or both fined and imprisoned. Magistrates have concurrent jurtsdiction with
the circuit courts for offenses under W. Va. Code §60-3A-1, ef seq., and this rule,
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25.3. Nothing in W.Va. Code §60-3A-1, et seq., or this rule, or any other rule of the
Board or Commissioner, prevents or prohibits any retail licensee from employing any person who
is at least eighteen (18) years of age to serve in any retail licensee's lawful employment at any
retail outlet operated by such retail licensee, or from having such person sell liquor under the
provisions of W. Va. Code §60-3A-1, ef seg., and this rule.

25.3.1. With the prior written approval of the Commissioner, a retail licensee
may employ persons at any retail outlet operated by such retail licensee who are less than
eighteen (18) years of age but at least sixteen (16) years of age, but such persons' duties shall not
include the sale of liquor: Provided, That the authorization to employ such persons under the age
of eighteen (18) years shall be clearly indicated on the retail license issued to any such retail
licensee.

25.3.2. Permission to employ persons who are sixteen (16) or seventeen (17)
years of age must be sought on the application for license or on any annual license renewal form
only and such approval will not be unreasonably withheld.

25.3.3. The age restrictions in §175-5-25.3 of this rule apply to minor children
of the licensee.

§175-5-26. Civil Penalties.

26.1. Any retail licensee who violates any provision of W. Va. Code §60-3A-1, et seq.,
or this rule or any other rule promulgated by the Board or Commissioner, may be assessed a civil
penalty by the Commissioner, which penalty shall not be more than one thousand dollars
($1,000.00) for each such violation.

20,2,  Each violation shall constitute a separate offense.

26.3, In determining the amount of the penalty, the Commissioner shall consider
the retail licensee's history of previous violations, the appropriateness of such penalty to the size
of the business of the retail licensee charged, the gravity of the violation and the demonstrated
good faith of the retail licensee charged in attempting to achieve rapid compliance after
notification of a violation.

26.2. A civil penalty shall be assessed by the Commissioner only after the Commissioner
shall have given at least ten (10) days' notice to the retail licensee. Notice shall be in writing,
shall State the reason for the proposed civil penalty and the amount thereof, and shall designate
a time and place for a hearing where the retail licensee may show cause why the civil penalty
should not be imposed. Notice shall be sent by certified mail to the address for which the retail
license was issued. The retail licensee may, at the time designated for the hearing, produce
evidence in his or her behalf and be represented by counsel.

26.3. The provisions W. Va. Code §60-3A-28(b), (c), (d) and {(e) and §175-5-28.2, 28.3,
28.4 and 28.5 of this rule are applicable to any such hearing and with respect to judicial review
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thereafter.

§ 175-5-27.  Suspension or Revocation of Retail License,

27.1  The Commissioner may, upon his or her motion, or upon the sworn complaint of
any person, conduct an investigation to determine if any provision of W. Va. Code §60-3A-1, et
seq., this rule or of any other rule promulgated by the Board or Commissioner under authority
of W. Va. Code §60-3A-6 has been violated by any retail licensee. The Commissioner may
suspend or revoke a retail license if the retail licensee, or any employee thereof acting in the
scope of'his or her employment, has violated any such provision, and may suspend a retail license
without hearing for a period not to exceed twenty (20) days if he or she finds probable cause to
believe that the retail licensee, or any employee thereof acting in the scope of his or her
employment, has wilfully violated any such provision.

27.2  The Commissioner may revoke a retail license for any reason which would

constitute grounds for the denial of an application for retail license filed pursuant to W. Va. Code
§60-3A-8.

§ 175-5-27a. Revocation of Licen ion of Authori t i
For Failure to Operate Retail Outlet.




§175-5-28.  Notice of and Hearing on Revocation.

28.1. Before a retail license issued under the authority of W. Va, Code §60-3A-1, et
seq., may be suspended for a period of more than twenty (20) days, or revoked, the
Commussioner shall give at least ten (10} days notice to the retail licensee of his or her intention

to suspend the retail license for more than twenty (20) days or to revoke said license.

28.1.1. Each notice shall be in writing and shall State the reason for the suspension

or revocationand shatt. Each notice shall also designate a time and place for a hearing where
the retail licensee may show cause why the retail license should not be suspended or revoked.

28.1.2. Notice shall be sent by certified mail to the address for which the retail
license was issued.

28.1.3. The retail licensee may, at the time designated for the hearing, produce
evidence in his or her behalf and may be represented by counsel.

28.2.  Such hearing and the administrative procedures prior to, during and following the
same, shall be govermed by and in accordance with the provisions of W. Va. Code §29A-5-1, et
seq., in like manner as if the provisions of said code sections were fully set forth in this section.

28.3.  Any person adversely affected by an order entered following such hearing shall
have the right of judicial review thereof in accordance with the provisions of W. Va. Code §29A-
5-4 with like effect as if the provisions of said§29A-5-4 were fully set forth in this section.

28.4  The judgment of a circuit court reviewing such order of the Commissioner shall
be final unless reversed, vacated or modified on appeal to the supreme court of appeals in
accordance with the provisions of W. Va. Code §29A-6-1.

28.5. Legal counsel and services for the Commissioner in all such proceedings in any
circuit court and the supreme court of appeals shall be provided by the Attorney General or his
or her assistants and in any proceedings in any circuit court by the Prosecuting Attorney of that
county as well, all without additional compensation.

28.6. Upon final revocation, the Commissioner shall proceed to reissue the retail license

by following the procedures set forth in W. Va. Code §60-3A-1, ef seq., and this rule for the
initial issuance of a retail license.
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§175-5-28a.  Notice of and Hearing on Boundary Disputes,

28a.1. Any retail licensee who disputes the placement of any part of the boundary which
forms a part of the boundary of the market zone, or designated area within the market zone,
within which the retail licensee's retail outlet 1s located may petition the Commissioner for a
resolution of the dispute,

28a.1.1 The petition shall be in writing, and shall State the boundary in dispute,
the grounds of the petition and all persons who may be affected by the Commissioner's decision.

28a.1.2. A copy of the petition shall be concurrently served upon all persons who
may be affected by the Commissioner's decision and the petitioner shall verify under oath that
such service has occurred.

28a.1.3. Within ten (10) days after receipt of the petition, the Commissioner shall
schedule a hearing on the matter. At least twenty (20) days' notice of the hearing shall be
provided to affected persons, such notice to be sent by certified mail, return receipt requested to
the addresses provided by the petitioner.

28a.2. Such hearing and the administrative procedures prior to, during and following
the same, shall be governed by and in accordance with the provisions of W. Va. Code §29A-5-1,
et seq., n like manner as if those provisions were fully set forth in this section.

28a.3. Any person adversely affected by an order entered following such hearing shall
have the right of judicial review thereof in accordance with the provisions of W. Va. Code
§29A-5-4 with like effect as if those provisions of said § 29A-5-4 were fully set forth in this
section.

28a.4. The judgment of a circuit court reviewing such order of the Commissioner shall
be final unless reversed, vacated or modified on appeal to the supreme court of appeals in
accordance with the provisions of W. Va. Code §29A-6-1.

28a.5. Legal counsel and services for the Commissioner in all such proceedings in any
circuit court and the supreme court of appeals shall be provided by the Attorney General or his
or her assistants and in any proceedings in any circuit court by the prosecuting attorney of that

county as well, all without additional compensation.

28a.5.1. Each party shall be responsible for his own legal representation.

§ 175-5-29.  Disposition of Inventory Upon Revocation or Surrender of Retail License.

29.1  Inthe event of the revocation, orsurrender-of-any retattHicenseimaccordance-with the
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provisions of W-VaCode §66=3Aand thisTute the-Commissioner shal purchase, and theretait-ticensee
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tssi ~Va = tning proceeds tothe Hcensee:
expiration or surrender of any retail license in accordance with provisions of W. Va. Code § 60-
JA-1, el seq., the Commissioner may dispose of the inventory of the retail licensee, or in his
retail licensee. If the Commissioner elects to purchase, or authorizes another person to purchase,
the inventory or any portion of the inventory, the retail licensee shall sell the inventory as

§ 175-5-30. Employees of ABEC ABCA - Reserved for Future Use.

[Former W, Va, Code §60-3A-30 enacted by Acts 1990, chapter 9, and amended by Acts,

d O, D d g 1o DLO

§ 175-5-31.  Rules of Construction; Severability.

31.1. Nothing contained in W. Va. Code § 60-3A-1, ef seq., and this rule shall be
construed to modify the provisions of W. Va. Code §60-5-1, et seq., relating to local option
elections, except that the reference to sales of alcoholic liquor by the Commissioner shall be
deemed to refer to sales of alcoholic liquor by retail licensees.

31.2. Ifany section, subsection, subdivision, provision, clause or phrase of W. Va. Code
§60-3A-1, et seq., and this rule or the application thereof, to any person or circumstance is held
unconstitutional or invalid, such subdivisions, provisions, clauses or phrases or applications of
this rule, and to this end each and every section, subsection, subdivision, provision, clause and
phrase of §60-3A-1, ef seq., and this rule are declared to be severable.

31.3.  The provisions of W. Va. Code §60-3A-31(b) and §175-5-31.2 of this rule shall
be fully applicable to all future amendments or additions to this W. Va. Code §60-3A-1, et seq.,
and this rule, with like effect as if the provisions of said sections were set forth in extenso in
every such amendment or addition and were reenacted as a part thereof.

31.4. In the event of any conflict between any provision of W. Va. Code §60-3A-1, et
seq., and any other provision of the Code, any such other provision shall be construed and applied
s0 as to enable the Board and Commissioner to implement and make effective the provisions of
said W. Va. Code §60-3A-1, ef seq.
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MEMORANDUM
TO: SECRETARY OF STATE,

ADMINISTRATIVE LAW DIVISION
FROM: GENE HAL WILLIAMS

ON NOVEMBER 23, 1999, A PROPOSED RULE WAS FILED IN YOUR OFFICE AS AN
EMERGENCY REGULATION RELATING TO “LICENSING OF RETAIL LIQUOR STORES”.

IN SECTION 10.2 OF THAT PROPGSED RULE, MENTION WAS MADE THAT A BID
OPENING WOULD BE HELD ON EEEKUARY 24, 2000 AT 1:30 O’CLOCK PM. IN THE
OFFICE OF THE DIVISION OF PURCHASES BUILDING, 2091 WASHINGTON STRERT,
CHARLES"fON, WEST VIRGINTA 25305-0130.

SUBSEQUENTLY, THE STATE RETAIL LIQUOR LICENSING BOARD CHANGED
THE TIME OF THE BiD OPENING TO MARCH 3, 2000 AT 1:30 O'CLOCK P.M. IN THE
DIVISION OF PURCHASES BUILDING, 2019 WASHINGTON STREET, EAST,
CHARLESTON, WV 253050130,

A8 A RESULT OF INADVERTENCE, THE CHANGES WERE NOT CORRECTED TN
SECTION 10.2 ON FILE IN THE PROPOSED RULE ON YILE TN THE OFFICLE O TIIL
SECRETARY OF STATE.

ACCORDINGLY, IT IS REQUESTED THAT THIS INFORMATION BE PRINTED IN
THE STATE REGISTRATION IN ORDER TO ALERT INTERESTED PARTIES THAT THE BID
OPENING WILL BE CONDUCTED IN THE DIVISION OF PURCHASES BUILDING, 2019
WASHINGTON STREET, EAST, CHARLESTON, WV 25205-0130 AT 1-30 O CT.OCK P.M ON

MARCH 3, 2000.



