WEST VIRGINIA Do Not Mark In This Box

SECRETARY OF STATE ot
NATALIE E. TENNANT e

ADMINISTRATIVE LAW DIVISION B

Form &2

NOTICE OF A COMMENT PERIOD ON A PROPOSED RULE

AGENCY: THI- BUREAU FOR CINILD SUPPORT ENFORCEMENT TITLE NUMBER: 97

RULL Ty pp: LM ATRT CITE AUTHORITY: . VA, CODE § 38:1%:105 (19)
AMENDMENT TO AN EXISTING RULE: YIS — NO.2_

IF YES, SERIES NUMBLER OF RULE BEING AMENDED:

TITLE OF RULLE BEING AMENDED:

IF NOUSERIES NUMBER OF RULE BEING PROPOSED:

- e - S ' o ATIOR
TITLE OF RULE BUING PROPOSED: CSTABLISIIMENT OF PATERNITY AND SUPTORT AKD MODIFICATION

OF SUPPORT OBLIGATIONS

IN LIEU OF A PUBLIC HNEARING., A COMMENT PERIOD HAS BEEN ESTABLISHED DURING WHICH
ANY INTERESTED PERSON MAY SEND COMMENTS CONCERNING THESE PROPOSED RULES. THIS
N e S 2S 2B 2 A :
COMMENT PERIOD WILL END ON Al ONLY WRITTEN

COMMENTS WILL BE ACCLEPTED AND ARE TO BE MAILED TO THE FOLLOWING ADDRESS:

HEIDL L. TALMAGE, LSQUIRE

GENERAL COUNSEL

THEISSUES TO BE HEARD SHALL BE

LIMITED TO THIS PROPOSED RULE.
BUREAU I'OR CHILD SUPPORT ENFORCEMENT

IMOCAPITOL STREUT, ROOM 147

CHARLESTON, WV 23301-3703 A/l/l /h g m/@'

Authorized Signature

ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL



STATE OF WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN RESOQOURCES
BUREAU FOR CHILD SUPPORT ENFORCEMENT

Eart Ray Tomblin Rocco S. Fucillo
Governor Cabinet Secretary

MEMORANDUM

TO: The Office of the Secretary of State
Administrative Law Division
FROM: Heidi L. Talmage, Esquire
General Counsel
DATE:
SUBJECT: Brief Summary of Proposed Legislative Rule 97-8
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Pursuant to West Virginia Code § 48-8-105 (19), the Bureau for Child Support
Enforcement is authorized to file rules to address issues related to the establishment of
paternity, the establishment, medification, and enforcement of support obligations, and
other issues required to maintain compliance with Federal IV-D requirements. This
proposed Legislative Rule clarifies the bureau's role in the establishment of paternity, the
establishment of support, the modification of support, and the establishment and
enforcement of medical support.
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FISCAL NOTE FOR PROPOSED RULES

ESTABLISHMENT OF PATERNITY AND SUPPORT AND MODIFICATION OF SUPPORT

Rule Titke:

OBLIGATIONS

Type of Rule:
Ageney:

Address:

[[X] Legislative [ Interpretive  [___] Procedural

THE BUREAU FOR CHILD SUPPORT ENFORCEMENT

350 CAPITOL STREET, ROOM 147

CHARLESTON WV 25301-3703

I’hone Number:

304-356-4730

Email: KIM.S RIDER@WV.GOV

Fiscal Note Summary
Summarize in a elear and concise manner what impact this measure
will have on costs and revenucs of state government,

This legislative rule outlines the steps Bureau staff must foliow to redirect child support to the person
who has physical custody of a child for whom there is a court order for support.

Fiscal Note Detail
Show over-all effect in Jltem | and 2 and. in ltem 3. give an explanation of
Breakdown by fiscal year, including long-range effect.

FISCAL YEAR

Revenues

Effect of Proposal Current Neat _ Fiseal Year

Increase/Deereise Inercase/Mecreuse {Uipon Full beplementation)
fuse =) fse ==

. Estimated Totwa! Cost 0.00 0.00 0.00
Personal Services 0.00 0.00 0.00
Current Expenses 0.00 0.00] 0.00
Repairs & Alierations .00 0.00} 0.00
Assets 0.00 0.004 0.00
Other 0.00 0.00 0.00
2. Estimated Total 0.00 0.00! 0.00

Rule Title:




ESTABLISHMENT OF PATERNITY AND SUPPORT AND MODIFICATION OF SUPPORT
oper OBLIGATIONS
Rute Title;

3. Explanation of above estimates (including Jong-range effect):
Please include any increase or decrease in fees in your cstimated total revenues.

None anticipated, as this is merely placing the current Policy Manual into legislative Rule format in
order to bring the Bureau into compliance.
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Please identify any arcas of vagueness, technical defects, reasons the proposed rule would
not have a fiscal impact, and/or any special issues not captured elsewhere on this form.
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for amendments.
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Date you filed in State Register the agency approved proposed Legislative Rule following
public hearing: (be exact)

Name, title, address and phone/fax/e-mail numbers of agency person(s) to receive
all written correspondence regarding this rule: (Please type)

KIM RIDER, ASSISTANT TO GENFRAI COUNSE}
BUREAU FOR CHILD SUPPORT ENFORCEMENT
350 CAPITOL STREET, ROOM 147

CHARLESTON, WV 25301-3703

304-356-4730 - PHONE 304-558-4092 - FAX KIM.S.RIDER@WV.GOV

IF MFFERENT FROM ITEM I, plcase give Name, title, address and phone
number(s) of agency person(s) who wrote and/or has responsibility for the contents of this
rule: (Please type)

HEIDIL. TALMAGE, ESOUIRE
GENERAL COUNSEL
BUREAU FOR CHILD SUPPORT ENFORCEMENT

350 CAPITOL STREET, ROOM 147

CHARLESTON, Wv 25301-3703
304-558-3780 - PHONE 304-558-4092 - FAX

I the statute under which you promulgated the submited rules requires certain findings and
determinations to be made as a condition precedent (o their promulgation:

a.  Give the date npon which you filed in the State Register a notice of the time and place
af a hearing for the wking of evidence and a generat deseription of the issues o be
decided.
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Date of hearing or comment period:

On what date did you file in the State Register the findings and determinations required
togcther with the reasons therefor?
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Altached




Title 97 | -
Legislative Rules e
The Bureau for Child Support Enforcement R

Series 8

Establishment of Paternity and Support and Modification of Support Obligations
§ 97-8-1. General.

1.1. Scope. - This legislative rule clarifies the bureau's role in the establishment of
paternity, and the establishment, the modification, and enforcement of support, including
medical support.

1.2. Authority. - W. Va. Code § 48-18-105 (19).

1.3. Filing Date. - %/Au, Z 5; 2281

1.4. Effective Date. -
§ 97-8-2. Definitions.

2.1. Bureau. - The Bureau for Child Support Enforcement. The Bureau for Child Support
Enforcement is established by W.Va. Code § 48-18-101 and is designated as the single
state agency to fulfill the obligations of the State of West Virginia under Title IV-D of the
Social Security Act. Pursuant to W. Va. Code § 48-18-122, the bureau operates the
central state case registry.

2.2. Department. - The Department of Health and Human Resources. The Department
of Health and Human Resources is established pursuant to W. Va. Code § 5F-1-2 and
contains within it the Bureau for Child Support Enforcement.

2.3. Income withholding. - Pursuant to W. Va. Code § 48-14-105 and § 48-14-401, a
method by which the bureau withholds monies from an obligor's income to be remitted to
the bureau for the payment of the obligor's support obligations. An income withholding
may be used to collect both current support and arrearages, if any are owed.

2.4. Insurance Exchange. A health insurance marketplace operated by an agency of
state government, the federal government, or a partnership between state and federal
government, designed to allow individuals and small business to compare health plans,
determine eligibility for government health programs, determine eligibility for tax credits or
subsidies, and enroll in an insurance plan.




2.5. Medical support. A specific type of support that obligates the parent or parents of
a minor child to provide financial support for the provision of medical care for their minor
child, or obligates a spouse or former spouse to provide financial support for the provision
of medical care for a spouse or former spouse. The financial support may be in the form
of a sum certain to be paid to the custodian of the child, spouse, or former spouse, an
order to be financially responsible for specific medical expenses, an order to enroll a child,
spouse or former spouse in an insurance plan, an order for premium payments,
deductibles, or other methods of assigning responsibility that are within the discretion of
the court.

2.6. National Medical Support Notice. Pursuant to 45 C.F.R § 303.32, a
federally-required form used to notify an obligor's employer and insurance plan

administrator that the employee has been ordered to provide health insurance for a minor
child.

2.7. Obligee. An individual or the estate of a decedent to whom a duty of support is
owed or is alleged to be owed or in whose favor a support order has been issued or a
judgment determining parentage has been rendered; or a state or political subdivision to
which the rights under a duty of support or support order have been assigned or which has
independent claims based on financial assistance provided to an individual obligee; or an
individual seeking a judgment determining parentage of the individuals child.

2.8. Obligor. - An individual or the estate of a decedent who owes or is alleged to owe
a duty of support, or who is alleged, but has not been adjudicated to be a parent of a child,
or who is liable under an order of support.

2.9. Order of Support. - A judgment, decree or order, whether temporary, final or subject
to modification, issued by a court or an administrative agency of competent jurisdiction, for
the support and maintenance of a child, including a child who has attained the age of
majority under the law of the issuing state, or a child and the parent with whom the child
is living, or the support and maintenance of a spouse or former spouse, which provides for
monetary support, health care, arrearage or reimbursements.

2.10. Support. - The payment of money, including interest, for a child or spouse, ordered
by a court of competent jurisdiction or an administrative agency authorized to establish
support obligations, whether the payment is ordered in an emergency, temporary,
permanent or modified order, the amount of unpaid support shall bear simple interest from
the date it accrued, at a rate of five percent per annum, and proportionately for a greater
or lesser sum, or for a longer or shorter time; or a payment, including interest, to third
parties on behalf of a child or spouse, including, but not limited to, payments to medical,
dental or educational providers, payments to insurers for health and hospitalization
insurance, payments of residential rent or mortgage payments, payments on an automobile
or payments for day care; or the payment of money, including interest, to a mother for the
necessary expenses incurred by or for the mother in connection with her confinement or
of other expenses in connection with the pregnancy of the mother.
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§ 97-8-3. Paternity establishment methods.
3.1. Paternity may be established in one of three ways:

3.1.a. By the signing of a written voluntary acknowledgment form before a Notary Public
by the parents of the child;

3.1.b. By an order of a court establishing a person as the father of a child; or

3.1.c. By the application of the legal presumption that a man who is the husband of a
woman is the father of the chiid if he was married to the mother at the time that the mother
conceives, at any time during the pregnancy, or at the time of birth, pursuant to W. Va.
Code 16-5-10 (f).

§ 97-8-4. Civil actions by the bureau to establish paternity.

4.1. If the paternity of a child is not established presumptively by marriage or by the
signing of a written voluntary affidavit, the bureau may file a civil action to obtain a
determination of paternity. Such an action may be brought by the bureau if requested by
any of the individuals listed in W. Va. Code § 48-24-101.

4.2. In a paternity action filed by the bureau, the bureau and its attorney represent the
interests of the State and do not represent the interests of the child or any other party to
the proceeding.

4.3. The bureau shall not file a paternity action in any case where the custodian of the
child has previously established good cause for non-cooperation with the bureau pursuant
to W. Va. 97CSR2.

4.4, The bureau shall not file an action to establish paternity of a child for whom there is
already a legally-established father, except as set forth in W. Va. Code § 48-24-101(e) (2),
et seq.

4.4.a. In circumstances where a married mother asserts that she has lived separate
and apart from her husband continuously without cohabitation with her husband during the
ten months immediately preceding the birth of the chiid, the bureau may bring a paternity
action against a man who the mother believes is the father of the child. The husband, as
the presumptive father of the child, shall also be served with notice of the filing of the
proceeding.

4.4.b. The bureau shall seek to have a guardian ad litem appointed for the childin
order to determine whether genetic testing is appropriate.

4.5. When a divorce decree is silent as to a child born during a lawful marriage, the
silence does not constitute a disestablishment of paternity and does not negate or rebut
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the legal presumption that the husband is the father of the child.

4.6. In any civil action filed to establish paternity for a child under the age of eighteen
years, the bureau shall seek the establishment of child support, including medical support,
an appropriate amendment to the child's birth certificate, and any other relief that the
bureau and its attorney deem appropriate for the situation pursuant to W. Va. Code
§ 48-24-104.

4.7. In any civil action filed to establish paternity for a child over the age of eighteen
years, the bureau shall not seek to establish an on-going child support obligation unless
the child meets the criteria set forth in W. Va. Code § 48-11-103 or has been determined
to have become permanently disabled prior to emancipation and is unable to provide his
or her own support. The court, in its discretion, may award reimbursement child support
for a period of time prior to the emancipation of the child pursuant to W. Va. Code
§ 48-24-104 (c).

§ 97-8-5. Death of a party prior to paternity establishment.

5.1. If the bureau is notified that either party to a paternity action or the minor child has
died prior to paternity establishment or the taking of a genetic sample for paternity
establishment testing, the bureau shall immediately contact the medical examiner, funeral
home, hospital, or any other institution that may be in possession of the deceased
individuals body, tissue, or blood and determine whether any tissue or blood exists from
which a sample could be obtained,

5.2. If it is possible to obtain such a sample, the bureau shall obtain an order from the
court or permission from the decedent's next of kin to use the sample for paternity
establishment testing;

5.3. If the bureau is unable to obtain a sample appropriate for testing, the bureau may
seek, either voluntarily or by court order, a sample from a close family member of the
deceased.

§ 97-8-6. Genetic testing to aid in the determination of paternity.

6.1. In any case where the court orders genetic testing to aid in the determination of
paternity or in a circumstance where an attorney of the bureau administratively orders the
parties to submit to such testing, the bureau may arrange for the genetic sample to be
collected by a contractor or by an employee of the bureau.

6.1.a. Whether performed by a contractor or by an employee of the bureau, the
collection of the genetic sample shall conform to industry standards and shall preserve the
accuracy of the chain of custody.

6.1.b. Any bureau attorney who signs an administrative order for the collection of a

4




genetic sample may not participate in the collection of the sample.

6.1.c. Any collection of a genetic sample made by an employee of the bureau shall be
performed by the use of a buccal swab.

§ 97-8-7. Disestablishment of paternity.

7.1. Except as set forth in W. Va. Code § 48-24-101(e)(2), the bureau shall not seek to
disestablish legally-established paternity. However, when ordered to participate in a
proceeding seeking to disestablish paternity, the bureau shall comply with any orders of
the court to provide genetic testing services, calculate support obligations, or provide any
other services to the court and parties that fall within the powers and duties of the bureau.

§ 97-8-8. Civil actions to establish a support obligation.

8.1. In West Virginia, a support obligation may be established by a court of competent
jurisdiction as a part of the following civil actions:

8.1.a. A proceeding to establish paternity filed pursuant to W. Va. Code § 48-24-101,
et seq.; '

8.1.b. A proceeding to establish a child support obligation filed pursuant to W. Va.
Code § 48-11-101, et seq.;

8.1.c. A domestic violence proceeding filed pursuant to W. Va. Code § 48-27-101, et
seq.;

8.1.d. A divorce proceeding filed pursuant to W. Va. Code § 48-5-101, et seq.;
8.1.e. An annulment proceeding filed pursuant to W. Va. Code § 48-3-101, et seq.;

8.1.f. A proceeding for separate maintenance filed pursuant to W. Va. Code
§ 48-4-101, et seq.;

8.1.g. A Uniform Interstate Family Support Act proceeding filed pursuant to W. Va.
Code § 48-16-101, et seq,;

8.1.h. A juvenile proceeding filed pursuant to W. Va. Code § 49-5-1, et seq.; or

8.1.i. An abuse and neglect proceeding filed pursuant to W. Va, Code § 49-6-1, et
seq.

8.2. In any proceeding where the paternity of a child, establishment or modification of
child support, establishment or modification of medical support, establishment of-
reimbursement support or support arrearage is at issue, the bureau may request

5



permission from the court to intervene in the action to represent the interests of the state.

8.3. In any proceeding where the paternity of a child, establishment or modification of
child support, establishment or modification of medical support, establishment of
reimbursement support or support arrearage is at issue but the bureau has not intervened,
if the court believes that the bureau has in its possession information needed by the court
to arrive at a just decision, the court may request the assistance of the bureau for the
limited purpose of providing information to the court.

8.4. In any proceeding where the establishment or modification of child support is an
issue, the court shall calculate the child support amount pursuant to W. Va. Code
§ 48-13-101 et seq.

§ 97-8-9. Interpretation of orders of support.

9.1. When an order of support contains an internal date specifying the date that the
support obligation shall begin or shall be modified, the bureau shall be bound by that date.

9.2. When an original order of support does not contain an internal date specifying the
date that the support obligation shall begin, the bureau shall consider the first day of the
support period in which the order was entered by the clerk of the court to be the beginning
of the new support period. If the bureau cannot ascertain the date of the clerk's entry of
the order, the bureau shall consider the first day of the support period in which the order
was signed by the judge to be the beginning of the new support period.

9.3. When a modified order of support does not contain an internal date specifying the
date that the support obligation shall be modified, the bureau shall consider the first day
of the support period following the support period in which the order was entered by the
clerk of thé court to be the beginning of the new support period. If the bureau cannot
ascertain the date of the clerk's entry of the order, the bureau shall consider the first day
of the support period following the support period in which the order was signed by the
judge to be the beginning of the new support period.

9.4. The law of the state that issued an order of support controls the determination of the
age of majority, emancipation, or any other terms related to the termination of a support
obligation.

9.5. If the parents of the child marry, and the child is residing in the household with the
parents, any on-going child support obligation shall terminate upon the marriage of the
parents. Any arrearage that may have accrued prior to the marriage of the parents shall
continue to be valid and collectible.

9.6. If a case with a support order is dismissed by the court and the dismissal order does
not specify how the support obligation shall be handled, the support obligation shall
terminate on the last day of the support period in which the dismissal order is entered.
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§ 97-8-10. Modification of child support.

10.1. An on-going child support obligation may be modified prospectively by order of a
court of competent jurisdiction if a substantial change in circumstances occurs. The
change may be related to any of the following circumstances:

10.1.a. A change in the income or financial circumstances of one of the parties;
10.1.b. A change in the needs of a child for whom support is paid;
10.1.c. A change in the residence of a child for whom support is paid.

10.2. There are several procedures that may be used to request a modification of a
support amount.

10.2.a. The party requesting the modification may ask the bureau to initiate a review
of the support amount;

10.2.b. The party may file a petition to modify with a court of competent jurisdiction,
with or without the assistance of counsel;

10.2.c. The bureau may, on its own initiative, file a petition to modify a support
obligation if the minor child resides in a household receiving cash public assistance
benefits or if the bureau is notified that the obligor is receiving disability based income or
is incarcerated; or

10.2.d. The party requesting modification may file an expedited modification petition
with the court.

10.3. Once an installment of support becomes due and owing, it cannot be modified,
except as set forth in Rule 23 of the Rules of Practice and Procedure for Family Court.

§ 97-8-11. Modification Review Conducted by the Bureau.

11.1. If a party to an order of support requests that the bureau review the current child
support amount to determine if the current support obligation is appropriate, the party
requesting the review shall supply to the bureau a true and accurate financial statement
with documentation of income;

11.2. If the party is alleging that the modification is necessary because the minor child
has changed residences, records documenting the change in the child's residence shall
be provided;

11.3. If the party is alleging that the modification is necessary because of a change in the
financial needs of the minor child, records documenting the need shall be provided.
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11.4. Upon receipt of the documentation from the party requesting the review, the bureau
shall contact the other party to the court order and shall provide the party with the
opportunity to provide income information or any other type of information needed to
evaluate the appropriateness of the current support obligation.

11.5. Pursuant to the terms contained in W. Va. Code § 48-18-204, the bureau shall also
make available to the parties to the order an opportunity to meet informally with the bureau
employee assigned to the case to explain the information supplied.

11.8. After providing both parties with the opportunity to supply appropriate information
and after performing actions to independently verify the information supplied or obtaining
additional information, the bureau employee assigned to the case shall calculate the
support amount, using the formula contained in W. Va. Code § 48-13-101 et seq. If the
non requesting party fails to respond, the bureau shall use the information available to it
to determine the income of the party.

11.6.a. The new amount shall be compared to the current support obligation. The
bureau shall file a petition with the court to request modification if the comparison shows
that there is a substantial change in the support amount based upon the parties change
in circumstances. W. Va. Code § 48-11-105 (b) defines a substantial change in
circumstances as a fifteen percent (15%) difference between the amounts.

11.6.b. If the amount of the calculation varies by at least ten percent (10%) from the
current support obligation, and the previous entry of an order of support occurred more
than thirty-six months prior to the date of the review, the bureau shall file a petition with the
court to request modification of the support obligation.

11.7. If the circumstances of the parties meet the statutory provisions for a change of
circumstances, the bureau shall file the petition without regard to whether the support
obligation increases or decreases.

11.8. If the threshold for the filing of the modification by the bureau is not met, the bureau
shall notify the parties in writing of its decision not to file a petition to modify the obligation.

11.9. In any petition filed with the court to request modification of a support obligation,
the bureau attorney assigned to the case shall represent the interests of the state and shall
not represent the child or any individual party to the action.

11.10. In any hearing held to address the modification of the support amount, the bureau
attorney assigned to the case shall also address the provision of medical support for the
minor child.

§ 97-8-12. Petition to modify filed by a party.

12.1. Any party who believes that there has been a substantial change in income of one
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of the parties or of the financial needs or living arrangements of the child for whom support
is paid may file with the court a petition to request modification of the support obligation.

12.2. If any party to the case is receiving services from the bureau, the party filing the
petition for modification shall serve a copy of the petition to modify on the bureau, in
addition to the requirement to serve the other party.

12.3. If any party to the case is receiving services from the bureau, the party filing the
petition for modification shall provide to the bureau a copy of any order resulting from the
hearing on the petition to modify.

§ 97-8-13. Expedited modification of support.

13.1. W. Va. Code § 48-11-106 permits a party to a support order to ask that the court
consider the petition for modification in an expedited manner if the substantial change in
circumstances is one of the following situations:

13.1.a. A decrease in income due to loss of employment or other involuntary cause;

13.1.b. An increase in income due to promotion, change in employment, change in
employment status, or re-employment; or

13.1.c. A party to the order is called to active military duty.

13.2. Because an expedited modification proceeding may result in the issuance of an
order without a hearing being held, bureau attorneys shall not initiate an expedited
modification proceeding, even if a case reviewed by the attorney may, in all other respects,
qualify for the use of the expedited procedure.

13.3. If served with notice of the expedited proceeding, the bureau attorney assigned to
the case may file a response if the bureau has information necessary to the just
adjudication of the matter, but the bureau attorney shall request that the court schedule a
hearing on the merits of the case.

§ 97-8-14. Overpayment of support as a result of a modification.

14.1. An order modifying a support obligation may be made effective retroactively
pursuant to the terms of Rule 23 of the Rules of Practice and Procedure for Family Court.
If this occurs and the support for the period of time while the petition for modification was
pending has already been collected and disbursed to the obligee, the obligee may have
received more money than he or she was entitled to receive pursuant to the new order of
support.

14.2. If the court addresses the overpayment situation in its order, the bureau shall follow
the direction of the court. If the court does not address the overpayment in its order, the
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bureau shall determine if there exists any arrearage owed by the payor against which the
overpayment can be offset. If such an arrearage exists, the bureau shall offset the
overpayment against the arrearage to the extent possible.

14.3. The bureau is not responsible for refunding an overpayment to the payor unless the
funds remain in the possession of the department. If the funds have been released to the
support obligee prior to the bureau receiving a copy of the court's order, the bureau shall
repay the funds to the payor only after the funds are received by the bureau from the
obligee.

14.4. If ordered by the court to initiate, the bureau may direct a notice of income
withholding to a source of income for the support obligee to collect an overpayment.

14.4.a. Such a withholding may only occur upon an order of a court when the court
finds that the following circumstances exist:

14.4.a.1. The overpayment occurred due to a downward modification of a support
obligation; and

14.4.a.2. The obligee has sufficient income from sources other than the child support
to be able to support the minor child.

§ 97-8-15. Requirement to establish medical support.

15.1. W. Va. Code § 48-12-102 requires that the medical support of a minor child be
addressed in every action to establish or modify an order of support. Methods to address
medical support include:

15.1.a. An order directed to one or both of the parties to enroll the child or maintain
enroliment of the child in a medical insurance plan, including plans for which the parents
may be entitled to join or a new plan purchased for the benefit of the child;

15.1.b. An order for a party or parties to pay a recurring sum specifically designated
as a medical support obligation; or

15.1.c. An order directing the parties to pay deductibles, co-payments and other
medical expenses not covered by insurance.

§ 97-8-16. Enrollment in a medical insurance plan provided through a parents
employment.

16.1. Upon receipt of an order requiring a party to enroll a child in medical insurance
coverage provided through a parent's employment, the bureau shall issue a National
Medical Support Notice (NMSN) to the employer and a Notice of Intent to the parent. The
Notice of intent shall advise the parent that the NMSN has been initiated and shall include
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the method available to contest the enroliment.

16.1.a. An obligor may contest in writing the withholding of the premiums for the
insurance if there is a mistake of fact.

16.1.b. If such a contest is received by the bureau, the bureau shall immediately
schedule an Informal Conference with the obligor.

16.1.c. If the matter is not settled in the Informal Conference, the bureau attorney
assigned to the case shall immediately file an appropriate petition with the court of
competent jurisdiction and bring the matter on for hearing.

16.2. Any additional premium amount required to be withheld from the employees pay
is subject to the limitations contained in 16 U.S.C. 1673 (b), and the employer shall be
responsible for ensuring that this limitation is observed.

16.3. If the employer is unable to enroll the child in the insurance due to the limitation
on the ability to withhold the premium amount, the employer shall notify the bureau
immediately.

16.4. If there is more than one plan of insurance available through the parent's
employment, the plan administrator shall provide information about the available plans to
the bureau within forty (40) days of receipt of the NMSN.

16.5. The bureau shall attempt to engage the child's caretaker in the discussion of the
options available and shali select the caretaker's preferred option, unless the bureau
employee assigned to the case finds that the preferred option is unaffordable, given the
income of the obligor and the limitations contained in W. Va. Code § 48-12-102, or will not
provide reasonable access to medical care for the child, as that term is defined in W. Va.
Code § 48-12-101.

16.5.a. If the child's caretaker does not participate in the discussion or declines to make
a selection, the bureau employee assigned to the case shall consider affordability,
accessibility, scope of coverage, and any special needs of the minor child, and shall make
the selection of the plan.

§ 97-8-17. Enrollment in a medical insurance plan not provided through a parents
employment.

17.1. If the court orders a parent to provide medical insurance purchased through the
Insurance Exchange, the bureau employee assigned to the case shall provide contact
information to the parent for the Exchange.

17.2. The bureau employee assigned to the case shall verify the enrollment of the child
in the insurance plan, once the parent or caretaker has made the selection.

11



§ 97-8-18. Cash medical support.

18.1. Medical support which is expressed as a specific dollar amount to be paid on a
periodic basis is a form of child support that is subject to collection by income withholding
or any other remedy available for the collection of support. Cash medical support is
subject to the limitations contained in W. Va. Code § 48-12-102.

18.2. Interest shall accrue on unpaid cash medical support in the same manner as it
accrues on unpaid child support.

§ 97-8-19. Priority of support.

19.1. The collection of child support due in the month in which it is collected is the
highest priority. All collections received by the bureau shall be allocated and distributed
pursuant to 45 C.F.R § 302.51 and the attached chart.

19.2. If the employer notifies the bureau that the employer is unable to withhold a
sufficient sum to pay both the current child support obligation and the premium due for
court-ordered insurance coverage provided through the employer, the bureau shall petition
the court for a review and modification of the medical support provisions of the previous
order.

§ 97-8-20. Enforcement of the payment of medical expenses not covered by
insurance.

20.1. When the obligor has been ordered to pay a percentage of medical bills,
co-payments, deductibles or other items not covered by medical insurance, the bureau
may seek enforcement through any legal method under the following circumstances:

20.1.a. If there is insurance coverage for the item, after the insurance has settled
their portion of the claim; :

20.1.b. The amount of the unpaid or unreimbursed items is equal to or greater than
one hundred dollars ($100.00); and

20.1.c. The items have been unpaid or unreimbursed for a period of time equal to
or greater than six (6) months.

20.1.¢c.1. The bureau attorney assigned to the case has the authority to waive the
period of time expressed in 20.1.c. if it is determined by the attorney that legal action by
the medical services provider against the caretaker is imminent or if the caretaker's
financial situation is imperiled by the obligor's non-compliance with the provisions of the
order.

12




20.2. When reduced to a judgment, a judgment for unpaid medical expenses shall
accrue interest at the same rate as any other unpaid child support.

13
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£ 302,51 Disintbution of suppont collections

The S1z1e plan shall provide as {ollows:

(¥ 13 F or purposes of distribution in a V-0 case. amounts collectd. except as provided under paragraphs (af sy
and (5) of this seetion. shall be treated first 25 pavment on the required support oblization for the month in which the
supporn was collecied and if any amounts are collected which are in excess of such amount. these excess amounts shall
b treated as amounts which represent pavment on the reguired support obligation for previous months,

(29 In tite 1V-A and title IV-E foster care cases in which conversion to o monthiy smount is necessan becanse
support 1 ordered 10 be paid other than monthly, the V-1 ageney may round ofthe converted wmount o wholc dollar
amount for the puaepose of distribution under this section and § 30252 of this pan.

(331} Excepr as provided in paragraph {a)(3)ii). amounts coliected through Federal tax refund ofiser must he
distributed as arrcarapes in accordance with § 36372 of this chaprer. and section 457 of the Act

¢ity Effective October 1. 2009, or up o a vear carlier at Stae option, amounts collected throweh Federal tas refund
o

offset shall be distributed in accordance with § 30372 of this chapter and the eption selected under seetion 45334y of
the Act.

(401 Effective October T 1998 for Octoher 1, 1999 il applicabley exeept with respeet 1o those collectians
addressed under purasranh GE3 ) of this section and except as specificd under parazraph (a)(4)tH) of this section, with
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respect ta amounts collected and distributed under title [V-D of the Act, the date of collection for distribution purposes
in all 1V-1 cases is the date of receipt in the State disbursement unit established under section 4548 of the Act.

(ii) If current support is withheld by an employer in the month when due. and received by the State in a month
other than the month when due. the date of withholding may be deemed 10 be the date of collection.

(1ii) When the date of collection pursuant o this subparagraph is deemed to be the date the wage or other income
was withheld. and the employer fails to report the date of withholding, the [V-D agency must reconstruct that date by

coniacting the employer or comparing actual amounts collected with the pay schedule specified in the court or
administrative order.

(5)(i) Except as provided in paragraph {a)(5)(ii), a State must pay to a family that has never reccived assistance
under a program funded or approved under title TV-A or foster care under title IV-E of the Act and to an individual whao
is not required to cooperate with the [V-D program as a condition of Food Stamp cligibility as defined at § 273.11(0)
and (p) of title 7 the portion of the amount coliected that remains afier withholding any annual $ 25 fce that the State
imposes under § 302.33(¢) of this parw.

(i) [f a State charges the noncustodial parent the annual $ 25 fee under § 302.33(¢) of this part, the State may
retain the $ 25 fee from the support collected after current support and any payment on arrearages for the month under a
court or administrative order have been disbursed to the family provided the noncustodial parent is not required to
cooperate with the 1V-D program as a condition of Food Stamp eligibility as defined at § 273.1 1{o} and (p) of title 7.

(b) If an amount collected as support represents payment on the required support obligation for future months, the
amount shall be applied 1o such future months. However, no such amounts shall be applied to future months unfess
amounts have been collected which fully satisfy the suppon obligation assigned under section 403(a)(8) of the Act for
the current month and all past months.

(c)(1) The amounts collected by the IV-D agency which represent specilic dollar amounts designated in the
support order for medica! purposes that have been assigned 10 the State under 42 CFR 433146 shall be forwarded to the
Medicaid agency for distribution under 42 CFR 433.154.

(2) When a family ceases receiving assistance under the State's title X1X plar, the assignment of medical support
rights under section 1912 of the Act terminates, except for the amount of any unpaid medical support obligation that has
accrucd under such assignment. The IV-D agency shall attempt to collect any unpaid specific dollar amounts designated
in the support order for medical purposes, Under this requirement, any medical support collection made by the IV-D
agency under this paragraph shall be forwarded to the Medicaid agency for distribution under 42 CFR 433154,

HISTORY: [40 IFR 27159, June 26, 1975, as amended at 47 FR 37889, Aug. 27, 1982; 47 FR 57281, Dec, 23, 1982; 49
IR 33003, Sept. 10, 1984: 50 FR 19648, May 9. 1985, 50 FR 31719, Aug. 6, 1985: 5f FR 37731, Oct. 24, 1986; 33 IR
21644, Junc 9, 1988, 54 IR 32309, Aug. 4, 1989; 54 1R 32309, Aug. 4. 1989; 56 I'R K004, Feb. 26, 1991, 56 /R
22333, May 15, 19%1; 64 FR 6237, 6248, Feb. 9, 1999, as confirmed and amended at 68 /12 25293, 25303, May 12,
2003; 73 IR 74898, 74920, Dec. 9, 2008]

AUTHORITY: AUTHORITY NOTE APPLICABLE TO ENTIRE PART:
42 {7.8.C. 651 through 638, 659a. 660, 664, 666, 667, 1302, [396a(a)(25). 1396b(d)(2), 1396b(o), 1396b(p), and
1396(k).

NOTES: [EFFECTIVE DATE NOTE: 73 IFR 74598, 74920, Dec. 9, 2008, amended this section, effective Feb. 9,
2009.]
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NOTES APPLICABLE TO ENTIRE CHAPTER:
[PUBLISHER'S NOTE: Nomenclature changes to Chapter 1H appear at 66 FR 39450, 39452, July 31, 2001.]

NOTES AP'PLICABLE TO ENTIRE PART:
{PUBLISHER'S NOTE: Nomenclature changes to part 302 appear at 64 FR 6337, 6247, Fch. 9, 1999.]

NOTES TO DECISIONS: COURT AND ADMINISTRATIVE DECISIONS SIGNIFICANTLY DISCUSSING
SECTION —~

Lewyer v Valdez (1990, 1C NA) 763 17 Supp 1562

Desrochers v Desrochers (2002) 173 Ve 312, 795 424 1171

LexisNexis (R) Notes:

CASE NOTES

CASE NOTES Applicable to entire Part:Part Note

King v Wright, 1993 US. Dist. LEXIS 12138 (ND 11l Aug. 18, 1995).

Overview: Class of clicnts of Child Enforcement Act (4ct) had enforceable rights and standing to have pursued
action to enforce state officials who oversaw and administered child support enforcement program to comply with
statutory requirements of the Act.

. Support payments collected by Department of Child Support Enforcement {DCSE) are distributed to
clients in the fallowing manner. Title 1V-D clients who are not receiving Aid to Families with Dependent
Children (AFDC) benefits receive the full payment. 42 US.C.S. § 657(c); 43 C.F.R. § 302.51¢}. Title
IV-D clients receiving AFDC benefits are entitled to a "pass-through” of the first $ 50 of cach timely
monthly payment. 42 L.S.C.S 8§ 657(b)(1). 692{a{8XAXvi); $5 C.F.R §302.51¢hj¢1). The Winois
Department of Public Aid retains the remainder of the monthly payment to reimburse AFDC for benefits
distributed to the client presently or in the past. 42 U.S.C.S §657(bY2); 45 € F.R. § 302.51¢hj(2). I the
monthly payment minus the § 50 pass-through exceeds the amount of the total monthly AFDC benefit,
the client also receives the excess amount, 42 US.C.8 ¥ 657(b)(3); 45 C 1R § 302 51¢h)(3). However.,
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DCSE may retain the excess amount to reimburse AFDC funds paid to the client in the past. 42 1575
FSASTONAR 45 C LR Y302 5 1thudi (b, Go To Headnote

flornbeck v, Capiinger. TITSE2d 7792001 18 Ua LEXIS 4 0W Va fune 14, 2011).

Overview: [he Burcan of Child Suppert Entorcement’s rule aflvcating excess child support puvmenes first (o
overdue principal hetore ullucating them w imterest on the overdue principul was uphetd hecause the rule wus within
the agency’s authority under W La, Code 5 3508105 (20030, us i clesely adhered to o legisianive purpose for child
suppaort puvments

. When allocating child support pavments. 43 (/R & 30251 requires that current suppart be paid firest,
There is na federal requirement reparding interest on support payments. and the matter ot interest aceruul
and distribution of payments to interest is completely subject to the law of ench state. Go To Headnote

Barnes v, Healv. 980 F 2 572, 1992 ('8, App. LEXTS 30913 (9th Cir Nov. 25, 1992},

Overview: Scope of preliminary infunction swas improperly defined becanse it did not require that the notice of
unrual child support dishursements given to custodial parents had to spectfy a federally defined collection date,

. Except for tax refund intercepts. any money collected during a month is treated as pavment of the
support obligation for that month. up to the court-ordered amount of current support. 45 C.F R, 3
U231l 119911 The state may retain the remainder as reimbursement for past Aid to Families with
Dependant Children payments. 43 C.F R § 302 51¢bye2) 19914, Ga To Headnote

State bv & Through Dep’t of Soclal Servs. v. Sucee, 924 P 2 882, 1996 Liair L12VIS 84 (Utah Sept. 24, 1996).
Overview: Cusiodial parems” assiznments of past duce child support (0 a private coflection agency were vetlicd

. Ltah Code Ann. § 62A-9-121{1 }ay provides that the department of human services shall obtain an
assignment of support from each applicant or recipient regardless of whether the payment is court
uordered. The requirement of an assignment is turther subject to the limitations of 45 C.F. R § 302 51(P.
which provides that an approved state plan for the implementation of the Aid to Families with Dependent
Children {AFDC) program shall contain the requirernent that when a family ceases receiving assistance
under the AFDC program. the assignment of support rights under 45 C.F.R. § 232.11 tcrminates, except
with respect to the amount of any unpaid support obligation that has accrued under such assignment. Go
To Headnote

King v Wright, 1993 L5 Dist LEXNIS 12138 (ND I Aug, 1§, 1993).

Overview: Class of clients of Child Enforcement Act (et had enforceable righis and standing to have pursued
action to enforce staie officials who oversaw and adminisiered child support enforcement program te comply with
statutory requirements of the der,

. Suppaort payments collected by Department of Child Support Enforcement {DCSE} are distributed to
clients in the following manner. Title IV-D clients who are not receiving Aid to Families with Dependent
Children (AFDC) benefits receive the full payment. 42 L2508 37k 43 CFR ¥ 3025 ter. Tile
IV-D clients receiving AFDC benefits are entitled to a "pass-through” of the first § 30 of each timely
manthly payment, 42 USC8 3§ 637U 1Y, 692(a)XBU ANV} 43 C.F.R $362.31¢hit 1), The Ilinois
Department of Public Aid retains the remainder of the monthly payment to reimburse AFDC for benefits
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distributed 1o the client presently or in the past. 42 {/.S.CS. § G57(bX2Y. 45 C. 1< R § 302 31¢h)(2). If the
monthly payment minus the § 50 pass-through exceeds the amount of the total monthly AFDC benefit,
the client also receives the excess amount. 42 5.C.5 § 637(b)3) 45 CF.R ¥ 302.51hi(3). However,
DCSE may retain the excess amount to reimburse AFDC funds paid to the client in the past. 42 U.S.C5.
E63bUIR I CLR. § 302.51(h)H). (B)3). Go To Yleadnote

Barnes v fealy, 980 F.2d 572, 1992 .8, App. LEXIS 30913 (9th Cir Nov, 25.1992).

Overview: Scope of preliminary injunction was improperly defined because it didd not reguire that the notice of
annual child support disbursements given to custodial parents had to specify a Jederally defined collection date.

. Except for tax refund intercepts, any money collected during a month is treated as payment of the
support obligation for that month. up 10 the court-ordered amount of current support. 43 (LR §
302.51(a)(1} (1991). The state may retain the remainder as reimbursement for past Aid to Families with
Dependant Children payments. 45 C.F.R. § 302.51(p)(2) (1991}. Go To Headnote

Hill v tharra, 954 .24 1516, 1992 U.N. App. LEXIS 920 (10th Cir Jan. 28, 1992).

Overview: Grant of summary judgment was proper because recipient did not have a priority interest in meonics
collected by department of social services pursuant 1o a judgment depariment abtained because she fuiled to authorize
department to take such action.

. The cited provisions that require priority to be given 1o collection of current monthly child support
payments. 42U.5.C.S. § 654(1 ) and 45 CFR. 30251 (a), apply to situations where the state is collecting
such support on behalf of a welfare recipient, not where it is simply collecting on its own judgment for
arrearages. And. 42 {/.S.C.8. § 657(c)2) applies 1o situations where a former Aid to Families with
Dependent Children recipient has authorized a state Title 1V-D agency to continue to collect current
child support. Go To Headnote

Kemeon v, Sullivan, 761 F. Supp. 931, 1991 U.S. Dist. LEXTS 5121 (DRI Apr. 10, 1991).

Overview: A class of public aid recipients successfully challenged the state's method of distributing pass-through
pavments_from the child support received by the state on behalf of the public aid recipienis.

. The Secretary of the United States Depariment of Health and Humnan Services modified 45 R
302,51 {a). cffective June 9, 1988, to state that the date of collection shall be the date on which that
payment is received by the Child Support Enforcement Program, of the Sacial Security Act Title IV-D
agency or the legal entity of any state or political subdivision actually making the collection, whichever
is earliest. This amendment means that in cases of interstate collection. the support payment shall be
deemed made when received by the state responsible for collecting payment, not, as was the case
previously. when received by the state in which the recipient resided. Go To Headnote

Beasley v. Ginsberg, 1989 U.S. Dist. LEXIS 16682 (D Conn Oct. 3. 1989).

Overview: State and federal regulations improperly implemented the child support "puss-through” provisions of the
Social Security Act by placing the burden on AFDC recipients to prove when child support was paid.

. To the extent 45 C.FR. & 302.51 limits the Title IV-D agency’s obligation to pay only one
*npass-through® payment in 2 month in which two or mor¢ support payments are collected by the home
state. il is in violation of 42 (/. 5.C.5. § 657(b)(1). A support payment made within 2 given month, but not
forwarded 1o the State Department of Administrative Services (Connecticut) in the same month because
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of burcaucratic or postal delays is certainly no basis to penalize the Aid to Families with Dependent
Children family. No rational purpose is served by denying child support to a needy family because the
state itself has not promptly entered the moncy into its books. Go To lHeadnote

Maslev v, Bowen. 703 F. Supp, 1288, 1989 U.S. Dist. LEXIS 311 (SD Ohio Jan. 6, 1989).

Overview: Regulations promulgated by Secretary of United States Department of Health and Human Services
limiting AFDC recipient 1o one pass-through payment per month and only when support payment was recei ved in
manth when due, violaied Social Security Act.

. 45 C.F R § 302.514a) provides that the date of collection of child support payments is the date the
support payment is received by an authorized Title IV-D agency or legal entity of the state or other
political subdivision actually making the collection. whichever is carlier. 33 Fed Reg. 21,642 (June 9.
1988). Go To Headnote

Harnbeck v. Caplinger, 7128 E2d 779, 2001 W Va, LEXIS 44 (W Va June 14, 2011).

Overview: The Bureau of Child Support Enforcement's rule allocating excess child support payinents first to
overdue principal hefore allocating them to interest on the overdue principal was upheld because the rde was within
the agency's authority under W, Va. Code § 48-18-105 (2003), as it closely adhered to a legistative purpose Jor child
support payients.

. When allocating child support payments. 45 C.F.R. § 302.5] requires that current support be paid first.
There is no federal requirement regarding interest on support payments, and the matter of interest accrual
and distribution of payments to interest is completely subject to the law of each state. Go To Headnote

State by & Through Dep't of Social Servs. v. Sucec, 924 P.2d 882, 1996 1 ftah LEXTS 84 (Utah Sept, 24, 1996).
Overview: Custadial parents’ avsignments of past due child support 1o a private collection agency were vulfid

. As a condition of eligibility for assistance, each applicant for or recipient of Aid to Families with
Dependent Children (AFDC) shal! assign to the state any rights to support which have accrucd a1 the
time such assignment is exccuted. Utah has complied with and codified this requirement in Unah Code
Ann. § 62A-9-121(1)a) which provides that the depaniment shall obtain an assignment of support from
cach applicant or recipient regardless of whether the payment is court ordered. The federal regulations
governing AFDC further provide that a state plan for the administration of AFDC shall provide that
when a family ceases receiving assistance under the AFDC program, the assignment of support rights
under 45 C.F.R. § 23211 terminates. except with respect to the amount of any unpaid support obligation
that has accrued under such assignment. 45 C.F.R. § 302.51(f). Go To Headnote

. 45 C.F.R. § 232.11 states that to reccive AFDC payments, the applicant must assign ta the state any
past-due support that has accrued up to the time the assipnment is made. Even if the language of §
232.11 were subject to more than ong interpretation, £5 CFR § 302.51(f clearly states that the
assignment under 45 C.F R, § 232,11, whatever its scope may be. terminates when a family ceases
receiving public assistance, except with respect to the amount of any unpaid support oblization that has
accrued under such assignment. Go To Headnote

Barnes v. Healy, 980 F.2d 572, 1992 U.S. App. LEXIS 30913 (9th Cir Nov. 25, 1992).

Overview: Scope of preliminary injunction was improperly defined because it did not require that the notice of
anrual child support dishursements given 1o custodial parents had 1o specify o federally defined callection date.
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. Custodial parents who receive Aid to Families with Dependant Children are entitled to receive the first §
50 of any support payment collected in the month when due. even if the Title IV-D of the Social Security
Act agency's receipt of the funds is delaved. 45 C.F.R § 302.51¢bjr1) (1991). Go To Headnote

. The California Department of Social Services is required by law to determine the federally defined date
of collection for its own use in distributing payments. 45 C 1R, § 342.5Huw)(4) (19%1). Go To leadnote

Comm'r of Soc. Servs, bx Rel. Wandel v. Segarra, 78 N.Y.2d 220, TR N.Y.2d 220, 1991 N.Y. LEXIS 1011 (NY July 2,
1991).

Overview: In the Commissioner's action for child support, it was held that a father's financial resources were a
refevant factor in determining the amonnt owed and the amount of support was not limited to the amount of public
assistunce the child received

. The 1975 amendments to the Federal Aid to Families with Dependent Children Act, 42 /S¢S §
GO2(a) 26 K A), includes a scheme for the distribution of court-ordered support collected on behalf of Aid
to Families with Dependent Children (AFDC) recipicnts. The scheme provides for reimbursement to the
states for past, as well as present, AFDC payments. This distribution scheme is adopted in the New York
State regulations. 18 N.Y. C.R.R. 347.13, and contemplates that all assizned support payments be paid
directly to the Commissioner of Social Services. 43 (/R 302.32; 18 N.Y. C.R.R. 347.12(a). The
Commissioncr must then determine if the current support payment makes the family ineligible for
AFDC, 45 C.F.R. 232.20, 302.32¢h); 18 N.Y. C.R.R. 347.12(b) and if so, the Commissioner’s assignment
terminates. except to the extent of unpaid support obligations that have accrued under such assignment,
A5C.FR 302510 18 N.Y. C.RR. 347.13(f). Go To llcadnote

. Bath federal and state regulations provide for the distribution of support collected on behalf of an Aid to
Families with Dependent Children {AFDC) recipient in excess of an AFDC grant, The regulations
establish a tiered distribution scheme, 42 US.C.8 §§ 6570 1)-(4); 45 C.4 12 302.51¢b)(11-(5); 18 N.Y.
C.R.R. 387.13(b)}(2)-(4), pursuant 1o which the first § 50 of monthly suppon collected pursuant to a court
order is distributed to the family and is disregarded as income. If the amount coliected exceeds § 50, the
state is entitled to retain, as reimbursement, an amount equal to that month's assistance payment. Any
amount collected in excess of that month's assistance payment is paid to the family to the limit of the
amount required by the court order, and if any amount is collected in excess of the amount required to be
paid by court order, it is applied to reimburse the state for past assistance payments made to that
recipient. Once the state is reimbursed for AFDC assistance payments, any excess remaining is paid to
the subject family. Go To Headnote

[l v. State Dep't of Public Welfare, 313 So. 2d 1205, 1987 Miss, LEXIS 2930 (Miss Nov, 25, [987).

Overview: The Depariment of Public Welfare, by virtue of having provided public assistance benefits for minor
children, was empowcred to bring swit ugainst the non-supporting parent who had fuilcd to comply with a previous
order of support.

. 43 CF.R 302.51(f) (1986 Add.) siates that when a family ceases receiving assistance under the state's
Title IV-A Plan, the assignment of support rights under 45 C_F.R. § 232.11 of this title terminates, except
with respect to the amount of any unpaid support obligation that accrued under such assignment. From
this accrued amount, the 1V-[> Agency shall attempt 1o collect such unpaid oblizations. Under this
regulation: such collection shall be used to reimburse any amounts of past assistance which have not
been reimbursed. Only amounts collected pursuant to this paragraph which exceed the amount of
unreimbursed past assistance shall be paid to the family. Go To Headnote

Beasley v. Harris, 671 1. Supp. 911, 1987 U8, Dise. LEXIS 9238 (D Conn Oct. 14, 1987).
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Overview: In uction by aid recipients protesting state agencies” handling of "pass through® paymenis of child
support. court declined to dismiss afl but ene of recipiont’s claims, found that agencies did not have imnumity, and
provisionally certified a cluss.

45 CFR. §302.51,10 the extent it limits a Title IV-D agency's obligation to pay only one pass-through
payment in a month where two or more support payments are collected by the home state, is invalid. Go

To Headnote

CGreene v, lowa Dist. Court, 312 N W.2d 913, 1981 lowa Sup. LEXIS 1080 (lowa Nov. 25, 1981).

Overview: Hhen the parties to a dissolution action remarry, the remurriage did not nullify the enforceabitity of un
order that wus valid when entered, and the district court had jurisdiction ta enforce back child support award,

When a family ceases receiving assistance the assignment of support rights terminates, except with
respect to the amount of any unpaid support obligation that has accrued under such assignment. From
this accrued amount, the state agency shall attempt 1o colleet such unpaid obligation (1) Such collections
shall be used 1o reimburse zny amounts of past assistance which have not been reimbursed. 45 C.F R §
3023HNeE) (1980). Go To Headnote

Levesque v, Shechan, 821 F. Supp. 779, 1993 U.S. Dist. 1LIVIS 6693 (D Me May 12, 1993).

Overview: Becuuse pass-through child support payments were welfure benefits and did not constituie property,
there was no taking of wwelfure recipient’s properiy in violation of the Takings Clause of the Fifth Amendment.

Federal regulations interpreting 42 U/.8.C.8. § 657(b){ 1) provide that except for specifically enumerated
situations: {i) Effective June 9, 1988, the date of collection for distribution purposes in all 1V-0) cases
shall be the date on which the payment is received by the IV-D agency or the legal entity of any state or
political subdivision actually making the collection, whichever is earliest; and (ii) Effective January 1,
1989, a state may use on a statewide bails either the definition of the date of collection in 45 C.F.R §
302.51aj(5)i) or the date the payment is mailed, as evidenced by a legible U.S. Postal Service postmark
or a legibly dated receipt from a commercial carrier, as the date of collection in all IV-D cases, 45 C.F R,
Y302 51¢a)5)(i} and (i7). Another subsection of this regulation requires that the date of collection of
child support payments made by withholding from wages or other income must be the date the wages or
other income are withheld to meet the support obligation. 45 C.F R § 302.51¢w(4). Go To Headnote

Hill v. tharra, 954 F 24 1516, 1992 US. App. LEXIN 920 (10th Cir Jan. 28, 1992).

Overview: Grant of summary judgmem was proper hecause recipient did not have a priority inlerest in monics
collected by department of social servives pursuant ta a judgmoent department obtained because she failed to authorize
depur!mc'n! ta take such action.

The cited provisions that require priority 1o be given 1o collection of current monthly child suppon
payments, 42 ULS.C.S §634(1 V) and 45 C.I R 302.51 (w), apply 1o situations where the state is
collecting such support on behalf of a welfare recipient, not where it is simply collecting on its own
Jjudgment for arrcarages. And, 42 /.S C8.§ 657(c)2) applies to siteations where a former Aid ©
Families with Dependent Children recipient has authorized a state Title {V-[3 agency to continue to
collect current child support. Go To Headnote

Comm'r of Soc, Servs. Ix Rel. Wandel v. Segarra, 78 N Y.2d 220, T8 N.Y.2d 220, 1991 N Y. LEXIS 101 (NY July 2,

1991).
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Overview: In the Commissioner's action for child support, it was beld that a father's financial resources were a
relevant fuctor in determining the amount owed, and the amount of support wax not limited to the umount of public
assistance the child received.

. The 1975 amendments to the Federal Aid to Families with Dependent Children Act, 42 US.CS §
662(a)(26) A), includes a scheme for the distribution of court-ordered support collccted on behalf of Aid
to Families with Dependent Children {(AFDC) recipients. The scheme provides for reimbursement to the
states for past, as well as present, AFDC payments. This distribution scheme is adopted in the New York
State regulations, 18 N.Y. C.R.R. 347.13, and contemplates that all assigned support payments be paid
directly to the Commissioner of Social Services, 45 (ZF1R 30232, 18 N.Y. C.R.R. 347.12(a). The
Commissioner must then determine il the current support payment makes the family ineligible for
AFDC, 45 C.F.R. 232.20, 302.32¢h); 18 N.Y. C.R.R. 347.12(b) and if so, the Commissioner's assignment
terminates, except to the extent of unpaid support obligations that have accrued under such assignment,
SSCFR 30251018 NY. CR.R. 347.13(N). Go To Headnote

Schwendeman v, fves, 1990 U.S. App. LEXIS 20423 (1st Cir Nov. 7, 1990).

Overview: Judement for Commissioner of the Maine Department of Human Services and the Secretary of Health
and Human Services was proper in action by fumilies for deelaration to invalidate 45 C F.R. § 302.51(b)(1) because 42
U.S.CS $657(b)(1) was fucially unclear us 1o whether more than one § 30 pass-through payment ways called for under
the circumstances.

. Under 45 C.F R § 302.51(bj)(1), the state pays only one $ 50 monthly child support pass-through
pavment to cach Aid to Families with Dependent Children houschold notwithstanding the state’s receipt
of child support payments from more than one parent for the same houschold. Go To Headnote

Luvando v. Grinker, 8 F.3d 948, 1993 (1.8, App. LEXIS 28859 (2d Cir Nov. 3, 1993).

Overview: Decision invalidating regulation governing pass-through benefits under Aid to Familics with Dependent
Children program was reversed becavse Secretary of Health and Human Services” interpretation of statute was not
impermissible.

. Under 45 C.F.R. pt. 302.51(bX1), the family receives the $ 50 pass-through only if the state receives the
payment in the month it is due. N.Y. Comp. R. & Regs. tit. I8, § 352.15(a) (1986) mirror the federal
pass-through regulation. Go To Headnote

Lovesque v, Sheehan, 821 F. Supp. 779, 1993 U.S. Dist. LEXIS 6693 (D Me May 12, 1993).

Overview: Because pass-through child support pavments were welfare bencfits and did not constitute properiy.,
there was no taking of a welfare recipient'’s property in vielation of the Takings Clause of the Fifth Amcrdment.

. If an employer fails to repont the date of withholding, the 1V-D agency must reconstruct that date by
contacting the employer or comparing actual amounts collected with the pay schedule specified in the
court or administrative order, 43 C.F.R. § 302.51(aj(4}. Requiring the recarding of the postmark date of
payments received is not too much of 2 burden to impose on the state agency, cven when the volume of
those payments is high. Go To Headnote

Kenvon v. Sullivan, 761 I, Supp. 951, 1991 U.S. Dist. LEXIS 5121 (D RI Apr. 10, 1991).

Overview: 1 class of public aid recipients successfilly challenged the state's method of distributing pass-through
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pavments fram the child support received by the state on behalf of the public aid recipients.

. The Secretary of the United States Department of Health and Human Services modified 45 C.FR ¥
302.511a). effective June 9, 1988, 10 state that the date of collection shall be the date on which that
payment is received by the Child Suppon Enforcement Program, of the Social Security Act Title 1V-D
agency or the legal entity of any state or political subdivision actually making the collection, whichever
is earliest. This amendment means that in cases of interstate collection, the support payment shalt be
deemed made when received by the state responsible for collecting payment, not. as was the case
previously, when reccived by the state in which the recipicnt resided. Go To Headnote

Luvando v, Bowen, 1989 LS. Dist. LEXIS 177 (SDNY Jan. 13, 1989).

Overview: In a parent’s proposed class action against state and federdl officials challenging regulations that
limited the "puss-through®” of child support payments to participants in the Aid to Familics With Dependent Children
program, clusses were certificd,

. 45 C.F R § 302.51(bj(1} provides: Of any amount that is collected in a month which represents payment
on the required support obligation for that month, the first $ 50 of such amount shall be paid to the
family. If the amount collected includes payment on the required support obligation for a previous month
or months, the family shall only receive the first § 50 of the amount which represents the required
support obligation for the month in which the support was collected. Go To Headnote

Beastev v. Harris, 671 F, Supp. 911, 1987 U.S. Dist. LEXIS 9258 (D Conn Oct. 14, 1987).

Overview: In action by aid recipients profesting state agencies” handling of “pass through” paymenis of child
support, conrt declined (o dismiss all but one of recipient’s claims, found that agencics did not have immunity. and
provisionally ceriificd a cluss.

. A5 CFR 30257, 10 the extent it limits a Titde V-D agency's obligation 1o pay only one pass-through
payment in a month where two or more support payments are collected by the hame state, is invalid. Go
To Headnote

Kingz v, HWrinhe, 1995 .S Dist. LEXIS 12138 (KD 11 Aug. 18, 1995),

Overview: Cluss of clicnis of Child Enforcement Act (Act) had enforceable rights and standing to have pursued
action to enforce state officials who oversaw and administered child support enforeement program to comply with
statntory requircments of the et

. Support payments collected by Depariment of Child Support Enforcement (DCSE) are distributed 1o
clients in the following manner. Title [V-D clicats who are not receiving Aid to Families with Dependent
Children {AFDC) benefits receive the full payment. 42 {8.C.S §657{ck 43 CFR § 30251 ). Title
IV-D clients receiving AFDC benefits are entitled 10 a "pass-through” of the first $ 50 of each timely
monthly payment. 42 L.S.C.8. §§ 657(b)(1), 692(aNBYA)vi): 45 C.FR. § 302.51¢h)(1}. The lltinois
Department of Public Aid retains the remainder of the monthly payment to reimburse AFDC for benefits
distributed 1o the client presently or in the past. 42 {7.5.C.8 § 637(h)2): 43 CF R § 302.51(h)(2). If the
monthly payment minus the $ 50 pass-through exceeds the amount of the total monthly AFDC benefit,
the client also receives the excess amount. 42 {.5.C.5 § 657(b)3). 43 C.F.R § 302.511h)13). However,
DCSE may retain the excess amount (o reimburse AFDC funds paid to the client in the past. 42 LS.CS.
SOST(bNAY 45 CFR § 302.51¢b)(4), (b)(5). Go To Headnote
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Levesque v. Sheehan, 821 F. Supp. 779, 1993 (2.8 Dist. LEXIS 6693 (D Me May (2, 1993).

Overview: Because puss-through child support payments were welfure benefits und did not constituie property,
there was no taking of a welfure recipient's property in violation of the Takings Clause of the Fifih Amendment.

- Federal regulations interpreting 42 £ 5.C.5 § 657(b)(1) provide that except for specifically enumerated
siluations: (i) Effcctive June 9, 1988, the date of collection for distribution purposes in afl 1V-) cases
shall be the date on which the payment is received by the 1V-D agency or the legal entity of any state or
political subdivision actually making the collection, whichever is carliest: and (ii) Effective January 1,
1089, a state may usc on a statewide bails either the definition of the date of collection in 45 ¢ F & N
302.51(a)(5)1i} or the date the payment is mailed, as evidenced by a legible U.S. Postal Service postmark
or a legibly dated receipt from a commercial carrier, as the date of collection in all TV-D cases. 45 ¢ /- R
§ 302.51¢a)f5)(7) and (ii). Another subsection of this regulation requires that the date of collection of
child support payments made by withholding from wages o other income must be the date the wages or
other income arc withheld to meet the support obligation. 45 C.F.R. § 302.5(aif4}. Go To tHeadnote

Luyando v. Sullivan, 808 I. Supp. 283, 808 . Supp. 283, 1992 .S Dist. L.EYIS 16877 (SD NY Nov. 4. 1992),

Overview: Recipients of Aid ta Families with Dependent Children were entitled to summary judgment in their
uction challenging federal und state regulations interpreting an amendment to the progrum hecause the regulations
contradicted the statutory scheme.

* 45 CFR §30251(hj(l) interprets 42 US.C.S. §657(b)(1) to require the state to distribute the first § 50
of child support collected only when the state or local cntity receives that payment in the month in which
it is due. Go To Headnote

. The United States District Court for the Southern District of New York finds that 45 ¢.F R, S 30251k
violates the statutory mandate of 42 {2.5.¢" 8. ¥ 637(b)1). Go To Headnote

HHll v Ibarra, 934 12.2d 1516, 1992 (0.8, App. LEXIS 920 (10th Cir Jun. 28, 1992).

Overview: Grant of summary judgment was praper because recipient did not have a priority interest in monies
collected by department of secial services pursuant to a judgment depariment oblained because she failed to authorize
department to take such action.

. The cited provisions that require priority to be given to collection of current monthly child suppon
payments, 42 U.S.CS. § 6541 1) and 45 C.F.R 302 51{a), apply 10 situations where the state is
collecting such support on behaif of a welfare recipient, not where it is simply collecting on its own
judgment for arrearages. And, 42 {/.5.C.S. § 657(c)(2) applies to situations where a former Aid to
Families with Dependent Children recipicnt has authorized a state Title 1V-D agency to continue to
collect current child support. Go To Headnote

Comm'r of Soc. Servs. Fx Rel. Wandel v. Segurra, 78 N.Y.2d 220, 78 N.Y.2d 220, 1991 XY, LEXIS 1011 (NY July 2,
1991).

Overview: In the Commissioner's action for child support, it was held that a father's financial resources were o
relevant fuctor in determining the amount owed, and the amount of support was not limited to the amount of public
assistance the child received.

. Both federal and state regulations provide for the distribution of support collected on behalf of an Aid to
Families with Dependent Children (AFDC) recipient in excess of an AFDC grant. The regulations
establish a ticred distribution scheme, 42 US.C.5 §S 657(bY 1 -(4): 45 CF.R 30251k} )-(3); 18 N.Y.
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C.R.R. 347.13(b}2)-(4), pursuant to which the first $ 50 of monthly support collected pursuant to a coun
order is distributed to the family and is disregarded as income. If the amount collected exceeds $ 50, the
state is entitled 1o retain, as reimbursement, an amount equal to that month'’s assistance payment. Any
amount collected in excess of that month's assistance payment is paid to the family to the limit of the
amount required by the court order. and if any amount is collected in excess of the amount required to be
paid by court order, it is applied 1o reimburse the state for past assistance payments made to that
recipient. Once the state is reimbursed for AFDC assistance payments, any excess remaining is paid to
the subject family. Go To Headnote

Kemvonv. Sullivan, 761 I Supp. 951, 1991 US. Dist. LEXIS 5121 (DRI Apr. 10, 1991).

Overview: 4 cluss of public aid recipients successfully challenged the staic's method of disiributing pass-through
pavments from the child support received by the state on behalf of the public aid recipients.

. Tide 42 {8 C.S. § 6f2(2) Y A} vi) required the agency to disregard the first $ 50 when determining the
families' eligibility for Aid to Families with Dependent Children benefits. 42 {1508, £ 602(a) 8} A vi),
amended by 42 U2.5.C.8. § 602{a) 8} A)vi). Pursuant to the statute, the Secretary of the United States
Department of Health and Human Services promulgated 45 C.F R § 302.51¢h)1), interpreting 42
IN.CS $657(b)1) as allowing only one § 50 payment per month, and then only if the support payment
was received by the recipient's state in the month when due. Go To Headnote

Vanscoter v, Sullivan, 920 F.2d 1441, 1990 U.S. App. LEXTS 20899 (9th Cir Dec. 3. 1990).

Overview: Recipients of Aid to Families with Dependent Children were nat entitled to delinquent pass-through
child support payments where the controfling stutute was ambiguous and the administrative interprefation thereof was
naot inconsisient therewith,

. Until amended by the Family Support Act of 1988, Pub. L. No. 100-485, 02 Star. 2343 (codified as
amended at 42 L/ S.C8 §657(b)IN, 42 U.S.C.5 §657(b)(1) provided as follows: the first $ 50 of such
amounts as are collected periodically which represent monthly support payments shal! be paid to the
family without afiecting its eligibility for assistance or decreasing any amount otherwise payablce as
assistance to such family during such month. To implement this pass-through progeam, the Sccretary of
the United States Depantment of Health and Human Services promulgated 45 C.F R § 302 51¢k), which
interpreted former § 637(b)(1) to permit the state to pass through only § 50 per month, and only from a
suppon payment collected by the recipient's state in the month it was due. Go To Headnote

Beasley v. Ginsherg, 1989 825 Dist. LEXIS 16682 (D Conn Oct. 3, [989).

Overview: Staie and federal regulations improperly implemented the child support “pass-through® provisions of the
Social Security Act by placing the burden on AFDC recipients to prove when child support was puid.

- To the extent 45 C.F.R. § 302.51 limits the Title IV-D agency's obligation 1o pay only one
*pass-through® payment in a month in which two or morc support payments are collected by the home
state, it is in violation of 42 {.S.C.5. § 657(b)(1}. A support payment made within a given month, but not
forwarded 1o the State Depariment of Administrative Services {Connecticut) in the same month because
of burcaucratic or postal delays is cenainly no basis to penalize the Aid to Families with Dependent
Children family. No rational purpose is served by denying child support to a needy family because the
state itself has not promptly entered the money into its books. Go To Headnote

Moslev v. Bowen, 703 F. Supp. 1288, 1989 1).S. Dist. LEXIS 311 {(SD Ohio Jan. 6, 1989).
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Overview: Regulations promulgated by Secrctary of United States Department of Health and Human Services
limiting AFDC recipient to one pass-through pavment per month und only when support payment was received in
maonth when duce, violated Social Security Act,

The Secretary of the Department of Health and Human Services’ regulations define the date of collection
under 42 U/S.C.5. § 657(b)(1) as the date the payment is reccived by the Title IV-D Agency or state
entity making the collection on behalf of the 1V-D agency. 45 C.F R § 302.5]. If the amount collected
includes the required support payment for a prior month, the family is entitted to receive only one $ 50
pass-through payment that represents the support obligation for the month in which the support has been
collected. Go To Headnote

State by & Through Dep't of Sacial Servs. v. Sucec, 924 P.2d 882, 1996 Urah LEXTS 84 (Utah Sept. 24. 1996).

Overview: Custodial parents’ assignments of past due child support to a private coflection agency were valid

45 C.F.R. § 232.11 states that to receive AFDC payments, the applicant must assign to the state any
past-due support that has accrued up 1o the time the assignment is made. Even if the language of §
232.11 were subject to more than one interpretation, 435 C.F R ¥ 302,51/} ¢lcarly states that the
assignment under 45 C.F.R. § 232,11, whatever its scope may be, terminates when a family ccases
receiving public assistance, except with respect to the amount of any unpaid support obligation that has
accrued under such assignment. Go To Headnote

Levesque v. Shechan, 821 17 Supp. 779, 1993 U5, Dist. LEXIS 6693 (D Me May 12, 1993).

Overview: Because pass-through child support pavments were welfare benefits and did not constitute property,
there was no laking of a welfare recipiemt's properiy in violation of the Takings Clause of the Fifth Amendiment.

-

Federal regulations interpreting 42 {7.5.0.8. § 657(b)1) provide that except for specifically enumerated
situations: (i} Effective June 9, 1983, the date of collection for distribution purposes in all IV-D cases
shall be the date on which the payment is received by the [V-D agency or the legal entity of any state or
political subdivision actually making the collection. whichever is earliest: and (ii} Effective January 1,
1989, a state may use on a statewide bails cither the definition of the date of collection in 45 C.F R §
3025 Ha)(3}i) or the date the payment is mailed, as evidenced by a [egible U.S. Postal Service postinark
or a legibly dated receipt from a commercial carrier, as the date of collection in all 1V-D cases. 43 (" F.R.
N 302.51faif5)i) and (ii). Another subsection of this regulation requires that the date of collection of
chiid support payments made by withholding from wages or other income must be the date the wagces or
other income are withheld to mect the support obligation. 45 C.F R, § 302.53{u)(4). Go To Headnote

Barnes v. Healy, 980 1724 572, J1992 LS. App. LEXTS 30913 (0th Cir Nov, 25, 1992),

Overview: Scope of preliminary injunction was improperly defined becausce it did not require that the notice of
anrual child support dishursements given o custodial parents had to specify a federally defined collection date.

Custodial parents who receive Aid to Familics with Dependant Children are entitled to receive the first §
50 of any support payment collected in the month when due, even if the Title IV-D of the Sacial Security
Act agency's receipt of the funds is delayed. 45 C.FR. § 302.51¢h)(1) (1991). Go To Headnote

Except for tax refund intercepts, any money collected during a month is treated as payment of the
support obligation for that month, up 10 the court-ordered amount of current support. 3 C.F.R &
302 .31 (a)r 1y (1991}, The state may retain the remainder as reimbursement for past Aid to Familics with
Dependant Children payments. 43 C.F.R §302.51¢h)(2) (1991). Go To Headnote
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Comm'r of Soc. Servs. Fx Rel Wandel v. Segarra, T8 N.Y.2d 220, 78 NY24220, 1998 XY LENIS 101 (NY July 2,

1991).

Overview: In the Commissioner's action for child support, it was held that a futher's financial resources were o
relevant factor in determining the amount vwed, and the amount of support was not timited 1o the amannt of public
assistance the child received.

The 1975 amendments to the Federal Aid to Families with Dependent Children Act, 42 U.S.C.S §
602(a} 26X A). includes a scheme for the distribution of count-ordered support collected on behalf of Aid
1o Families with Dependent Children (AFDC) recipicnts. The scheme provides for reimbursement to the
states for past. as welt as present, AFDC payments. This distribution scheme is adopted in the New York
State regulations, 18 N.Y. C.R.R. 347.13. and contemplates that all assigned support payments be paid
directly 10 the Commissioner of Social Services, 45 C.FR 30232 1I8NY. C.R.R. 347.12(a). The
Commissioner must then determine if the current support payment makes the family incligible for
AFDC. 45 C.F.R. 232.20, 302.32(%); 18 N.Y. C.R.R. 347.12(b) and if 50, the Commissioncr’s assignment
terminates, except to the extent of unpaid support obligations that have accrued under such assignment,
A3 CFR 302.51(0: 18 N.Y. C.R.R. 347.13(f). Go To Headnote

Both federal and state regulations provide for the distribution of support collected on behalf of an Aid to
Families with Dependent Children (AFDC) recipicnt in excess of an AFDC grant. The regulations
establish a tiered distribution scheme, 42 U.S.C.S. $§ 657(bY 1)-(4); 45 C.F.R 30251 (bi(1)-(5), 18 N.Y.
C.R.R. 347.13(b}(2)-{41), pursuant 10 which the first § 50 of monthly support collected pursuant to a court
order is distributed to the family and is disregarded as income. If the amount collected exceeds $ 50. the
state is entitled to retain. as reimbursement, an amount equal to that month's assistance payment. Any
amount collected in excess of that month's assistance payment is paid to the family to the limit of the
amount required by the court order, and if any amount is collected in excess of the amount required to be
paid by court order, it is applied to reimburse the state for past assistance payments made to that
recipient. Once the state is reimbursed for AFDC assistance payments, any ¢Xcess remaining is paid to
the subject family. Go To Headnote

Kemvon v, Sullivan, 761 F. Supp. 951, 1991 U.S. Dist. LEXIS 5121 (D R) Apr. 10, 1991).

Overview: A class of public aid recipients successfully challenged the stale's method of distributing pass-through
pavments from the child support received by the siate on behalf of the puhlic aid recipients,

Although there are no federal regulations on wage withholding cases. the federal Secretary of the
Department of Health and Human Services did amend 45 CF.R. §302.51(a) to provide that in cases
involving interstate collection of support, payment is made when it is received by the collecting state
rather than the Aid 10 Families to Dependent Children recipient's state. Go To Headnote

Beasley v. Ginsberg, 1989 U.S. Dist. LEXIS 16652 (D Conn Oct. 3. 1989).

Overview: State and federal regulations improperly implemented the child support "pass-thruugh® provisions of the
Social Security Act by placing the burden on AFDC recipients to prove when child support was paid.

To the extent 45 (LF.R. § 302,57 limits the Title [V-D agency’s abligation to pay only one
»pass-through" payment int a month in which two or more support payments are coliected by the home
state. it is in violation of 42 L.8.C.S. § 657(b)(1). A support payment made within a given month, but not
forwarded 1o the State Department of Administrative Services (Connecticut) in the same month because
of bureaucratic or postal delays is centainly no basis to penalize the Aid to Families with Dependent
Children family. No rational purpose is served by denying child support to a needy family becausc the
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state itself has not promptly entered the money into its books. Go To Headnote

Mosley v. Bowen, 703 I Supp. 1288, 1989 US. Dise. LEXXIS 31T (SD Ohio Jan. 6, 1989},

Overview: Regulutions promulgated by Secretary of United States Depariment of Heulth und [Human Services
fimiting AF-DC recipient 1o one pass-through payment per month and only when support payment was received in
month when due, violated Social Security Act.

. 45 CFR § 3025 ) provides that the date of collection of child support payments is the date the
suppor payment is received by an authorized Title IV-D agency ot legal entity of the state or other
political subdivision actually making the collection, whichever is earlier. 53 Fed Reg 21642 (June 9,
1988). Go To Headnote

Hull v. State Dep't of Public Welfare, 515 So. 2d 1205, 1987 Miss. LEXIS 2930 (Miss Nov. 25, 1987).

Overview: The Department of Public Welfare, by virtue of having provided public assistance bencfits for minor
chifdren. was empowercd to bring suil against the non-supporting parent who had failed to comply with a previous
order of support,

. A3 C.FR 302.31() (1986 Add.) states that when a family ccases receiving assistance under the state's
Title IV-A Plan, the assignment of support rights under 45 C.F.R. § 232.11 of this title terminates, except
with respect to the amount of any unpaid support obligation that accrued under such assignment. From
this accrued amount, the 1V-D Agency shall attempt to collect such unpaid obligations. Under this
regulation: such collection shall be used to reimburse any amounts of past assistance which have not
been reimbursed. Only amounts collected pursuant to this paragraph which exceed the amount of
unreimbursed past assistance shall be paid to the family. Go To Headnote

State by & Through Dep't of Social Servs. v. Sucec, 924 P.2d 882, 1996 Utah LEXIS 84 (Utah Scpt. 24, 1996).
Overview: Custadial parents’ assignments of past duc child suppaort ta a privare collection agency were valid

- Utah Code Ann. § 62A-9-121(1)a) provides that the department of human services shall obtain an
assignment of support from each applicant or recipient regardless of whether the payment is count
ordered. The requirement of an assignment is further subject to the limitations of 45 C.F.R. § 302.51(f),
which provides that an approved state plan for the implementation of the Aid to Familics with Dependent
Children (AFDC) program shall contain the requirement that when a family ceases receiving assistance
under the AFDC program, the assignment of suppon rights under 45 C.F.R. § 232.11] terminates, except
with respect to the amount of any unpaid support obligation that has accrued under such assignment. Go
To Headnote

. As a condition of eligibility for assistance, cach applicant for or recipient of Aid to Families with
Dependent Children (AFDC) shall assizn to the state any rights 10 support which have accrucd at the
time such assignment is executed. Utah has complied with and codified this requirement in Utah Code
Ann. § 62A4-9-121(1)(a) which provides that the department shall obtain an assignment of support from
cach applicant or recipient regardless of whether the payment is court ordered. The fedcral regulations
poverning AFDC further provide that a state plan for the administration of AFDC shall provide that
when a family ceases receiving assistance under the AFDC program, the assicnment of suppont rights
under 45 C.F.R. § 232.11 terminates, except with respect to the amount of any unpaid support obligation
that has accrued under such assignment. £3 C.FR. § 302.51(f). Go To Headnote

Kemvon v, Sullivan, 761 F. Supp. 951, 1991 7.5 Dist. LEXIS 5127 (D RI Apr. 10, 1991).
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Overview: A class of public aid recipients successfully challenged the state’s method of distributing pass-through
pavments from the child support received by the state on behalf of the public aid recipienis,

Title 2 US.C.S. § 602(a}8X A )(vi) required the agency to disregard the first S 50 when determining the
familics’ eligibility for Aid to Families with Dependent Children benefits, 42 {/.5.C.5. § 602(2){B A Y vil,
amended by 42 {2808 § 602(2)(8) A)(vi). Pursuant 1o the statute, the Secretary of the United Siates
Department of Health and Human Services promulgated 45 CF R § 3025/ ¢hifl), interpreting 42
LISCS F637(h)(1) as allowing only one $ 50 payment per month, and then only if the support payment
was received by the recipient's state in the month when due. Go To Headnote

State by & Through Dep't of Sacial Servs. v. Sucec, 924 1> 2d 882, 1996 U LEXTS 84 (Utah Sept. 24, 1996).

Overview;: Custodial parents’ assignments of past due child support to a private collection agency were valid

Utah Code Ann. § 62A-9-121(1 )(a) provides that the depariment of human services shall obtain an
assignment of support from each applicant or recipient regardless of whether the payment is count
ordered. The requirement of an assignment is further subject to the limitations of 45 CLF R § 302,511,
which provides that an approved state plan for the implementation of the Aid 1o Families with Dependent
Children {AFDC) program shall contain the requirement that when a family ccases receiving assistance
under the AFDC program, the assignment of support rights under 45 C.F.R, § 232.11 terminates, except
with respect to the amount of any unpaid support oblization that has accrued under such assignment. Go
To Headnote

As a condition of cligibility for assistance, each applicant for or recipient of Aid to Families with
Dependent Children (AFDC) shall assign to the state any rights to support which have accrued at the
time such assignment is exccuted. Utah has complied with and codified this requirement in Utah Code
Ann, § 62A-9-121{1Ka) which provides that the department shall obtain an assignment of support from
cach applicant or recipient regardless of whether the payment is court ordered. The federal regulations
governing AFDC funther provide that a state plan for the administration of AFDC shal! provide that
when a family ceases receiving assistance under the AFDC program, the assignment of support rights
under 45 C.F.R. § 232.11 terminates, except with respeet to the amount of any unpaid support obligation
that has accrucd under such assignment. 45 C.F R §302.51¢f). Go To Headnote
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& S05.32 National Medical Support Notee.,

ta) Mandaton State iows. States imust have Jaws. in accordance with section 4660a)019) of the Act. requiring
procestures specified nnder paragraph (¢} of this seetion for the use. where appropriawe. of the National Medical Suppon
Notee (NAISNG W enforee the provision ot health cire coverage for children of noncustodial parente and, at State
optton, custodial parents whe are required to provide health care coverage through an emplovment-related graup health
plan pursuant 10 a child suppon order and for whom the emplover is known ot Stune ageney,

{h} Lxception. States are not required 1o use e NMSN in ceses with court ar adminstrative orders that stipulute
ahemative health care coverage 1o emplover-based coverage,

(o1 Mandatory procedures. The Stine must have in effect and use procedures under which:

{ 11 The State agency muost use the NMSN 10 transier notice of the provision for health care coverage of the
childtreny 1o emplovers.

(21 The Ste apeney st mansfer the NMEN to the erplover wethin two business davs afier the dwe of e of
an employee who s an obhieor ina IV-D case e the State Directory of SNew Hires

33 Limplovers must transter the NMESN 1o the appropriste group lieahth plan providing any such health care
coverage for whick the childirent s ehyible texcludine the severable Notice (o Withhold for Plealth Care Coverape
duvcting the emptoyer 1o withhold any mandatory emplover contributions o the plan) within twenty busiress dave afte
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the date of the NMSN,

{4) Employers must withhold any cobligation of the emplovee for employee contributions necessary for coverage of
the child(ren) and send any amount withheld directly to the plan.

(5) Employees may contest the withholding based on a mistake of fact. i the employee contests such withholding,
the emplover must initiate withholding until such time as the employer receives notice that the contest is resalved.

(6) Employers must notify the State azency promptly whenever the noncustodial parent's and, at State option,
custadial parent's employment is terminated in the same manncr as required for income withholding cases in accordance
with § 303.100¢e)( 1 )(x} of this part.

{7) The State agency must promptly notify the employer when there is no longer a current order for medical
support in effect for which the TV-D agency is responsible.

(8) The State agency. in consultation with the custodial parent, must promptly select from available plan options
when the plan administrator reports that there is more than one option avatlable under the plan.

(d} Effective date. This section is effective Qctober 1, 2001, or, if later, the effective date of State laws described in
paragraph (a) of this section. Such State laws must be effective no later than the close of the first day of the first
calendar quarter that begins after the close of the first regular session of the State legislature that begins afier October 1.
2001. For States with 2-year legislative sessions, each year of such session would be regarded as a separate regular
session.
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