TITLE 38 59
LEGISLATIVE RULES
BUREAU QF ENVIRONMENT
DIVISION OF ENVIRONMENTAL PROTECTION
FFICE OF AB ONFD MTINE DS

SERIES 2B 1
ABANDONED MINE LANDS RECLAMATION RULE

§38—2b—1-58-1-1. General. o B}

1.1. Scope. Legislative rule.pertaining to abandonsd mine
lands and reclamation fund, objesctives, responsibkbilities, funds,
definitions, general reclamaticn reguirements, eligibility,
project evaluation, right of entry acquisition management and
disposition of lands and watexr, procedures therefore and gifts,
reclamation orn private land, appraisals, liens, state reclamation
plan and grants, audit, administrative procedures, costs and
records. - - o )

1.2. 2uthority. W. Va. Code 22-1-3 and 22-1-3a.

1.3, Filing Date,.
.4, Effective Date. -
§38—25—2+59-1-2. Definitions.

2.1. The “Abandoned Mine Reclamation Fund”, is a trust fund
established under Title 4 of the federal Sur;ace_Mining Control
and Reclamaticon Act (PL-35-87) for the purpose of accumulating
revenue designated for reclamation of ananaoned ming lands zand
other activities authorized by the Act. .

2.2, “allocate” means the administrative identificaticn in
the records of the 0Office of Surface Mining Reclamation and
Enforcement of moneys in the fund for a specific purpose; e.g.
1dent1flcatlon of monevs for excluszve use by the State of wEst
Virginia. T

2.3. “Emergency” means a sudder dan ger or impalrment. that
presents a high probability of substantial physical harm to the
hezlth, safety, or gyeneral welfare &f people before the dapger
can be abated under normel program operation procedures.

2.4. "Bxpended” means that moneys have been paid out by the

State of West Virginia for WOVk that has been accomplished or
services rendered. -

2.5. “Bxtreme danger” means a condition that could
reasonably be expected to cause substantial physical harm to
persons, proverty, or the envirommént and to-which persons or
improvements on real property are currently exposed.




2.6. “Left or abandoned in either an unreclaimed or
inadequately reclaimed .conditicn” means lands and water:

2.6.a. Where all mining processes ceased and no
current permit for continuing cperations existed as of August 3,
1877, or, if a permit ‘did exist on that date, but all mining
processes had ceased, it has since lapsed and has not been

request for reclamation assistance, and

2.6.b. Which continue, in their present condition, to
substantially degrade the guality of the environment, prevent or
damage the beneficial use of land or water resocurces, or endanger
the health or safety of the public.

2.7. Y“OSMRE” means Office ¢f Surface Mining Reclamation and
Enforcement, United States Deoartment of the Interior.

2.8. “Reclamation activities” means restoration,
reclamation, abatement, control, or prevention of adverse effects
of mining. .

2.8 ‘Reclamation plan. means a plan submltted and approved

S .

under OSMRE criteria. . -

2.10. “State reclamation program” means a program
gstablished by West Virginia in accordance with this chapter for
reclamation of land and water adversely affected by past mining,
including the reclamation plan and annual appllcaplons for grants
under the plan. -

2.11. "WVDEP" means the West Virginia Division cf
Envirconmental Protection - The agency as deswgpaued by the
Governor of West Vlrglnla to administer the State xzeclamation
program and to recéive and administer grants under this part.

§38—323B3-59-1-3. Abandoned Mine Reclamation Funds.

3.1. OCbkjectives. The objectives c¢f this section are to
provide an overview of the Abandoned Mine Land Reclamation
Program responsibilities and to provide detailed procedures for
administration of the Abandoned Mine Reclamation Fund.

3.2. Responsibilities. The West Virginia Division of
Environmental Protection is responsible for administration o: the
Abandoned Mine Reclamation Fund and Abandoned Mine Land
Reclamation Program for the State of West Virginia.

3.2.a. West Virginia D1v151on of Env1ronmental
Protection is responsible for:.




3.2.a.7. Conducting reclamation activities where -
work is performeéd by the Division using the funds available from T
the Office of Surface Mining Reclamation and Enforcement;

3.2.a2.2. Preparing and submlttlng a state
reclamation plan to the Cffice of Surface ¥Mining Reclamation and
Enforcement for the Abandoned Mine Land Reclamation Program;

3.2.a.3. Submitting annual applications for -
grants, including descriptions of proposed projects;

] 3.2.a.4, Submitting requests to the OFffice of
Surface Mining Reclamation and Enforcement for work to be done on
non-coal mined lands;

3.2.2.5. . Submitting reguests to the Office of
Surface Mining and Enforcement for construction of specific
facilities in communities impacted by coal development;

2.2.a.6. Conducting reclamation work in
accordance-with grant agreements;

3.2.a.7. Consulting with state and federal
agencies as né&cessary and developing cooperative agreement; with
the appropriate surface management agency when state or federal
lands are considered for inclusion in a state reclamation B
program; and

3.2.a.8. Submitting reports annually to the
Office.of Surface Mining Reclamation and Enforcement describing -
progress on previously funded projects,. : .

3.3. Abandoned Mine Reclamation Fund.

3.3.a. Revenue to the fund shall include all sources
collected. by OSMRE under Public Law $5-87.

3.3.b. Monies depcosited in the fund and approprlated
by the Congress shall be used for the following purpcse:

3.3.b.1. An amount not exceeding ten percent
(10%) of the reclamaticon fees collected sach guarter, up Lo a
maximum ¢f ten million dellars ($10,000,000) each vear, shall be , L
used to.finance Ethe Small Operator Assistance Program; '

3.3.b.2. An amount equal to f£ifty percent (50%)
of the reclamation fees collected from within West Virginia shall
be allocated at the end of the fiscal year in which they are - -
collected for use in West Virginia under an approved state ; '
reclamation plan;




3.3.b.3. An amount not exceeding twenty percent
(20%) of the monevs deposited in the fund annual ly may be
transferred to the Secretary of Agriculture to carry out the
Rural Lands Reclamation Program; and

3.3.b.4. All amounts neot used for the above
purposes shall be available to the 0OSMRE for the following
purposes: - C - - -
.3.b.4.a. Acguisition, reclamation, and
restoration of land and water resources adverselv affected by
past coal mining;

3.3.0.4.8. Filling of voids and sedaling cf

tunnels, shafts, and entrywavys and the reclamation of the adverse
surface impacts of underground or surface mining for other
minerals and materials, including, acguisiticon of iand and water
if required. This work shall ke done only with those moneys
allocated or available for allocatlon to a state under OSMRE
criteria and at the recuest of the Governor of the State of West
Virginia; ) o

3.3.b.4.C. . Contract for studies with public
or priwvate organizations to provide information, advice, or
technical assistance, 1ncludlng research, development, and
demonstration projects;

3.3.b.4.D. Reclamation fee collection
activities and other administrative. expenses necessary Lo
accomplish the purposes of Title IV ¢f the Act, Public Law 9: B7;

3.3.b.4.E. Reclamation grants to West

Virginia in excess of amounts prov;ded under oax =
ef—this—geckien paragraph 3.3.0.2 of this section; and
3.3.b.4.7. C(obperative projécis to complle

information requlred for the preparaticn of West Virginia
reclamation plans, as specified. This work shall be deone only
with those moneys allocated or availlable fo¥ allocation to West
Virginia and at the request of the Governor of West Virginia.

§38-20-4 . 59-1-4, General Reclamation Reguirements.

4,1, Objectives.  The objectives of this section are to
establish conditions for the use of the Abandoned Mine
Reclamaticdofi Fund that are common to approved state reclamation
programs and the reclamatlon acktivities conducted or funded
directly by OSMRE

4,2, Applicabkility. The provisions of this section zpply to
all reclamatﬂon prOJects ko be carrﬂea out w1eh money from tbe
Fund. . .




4.3, Eligible Lands and Water.

4.3.a. Lands and water are eligible for reclamation
activities if: : - '

4.3.a.1. They were mined or affected by mining

processes;
4.3.a.2., They were mined prior to August 3, 1877,

and left or abandoned in either an unreclaimed or 1nadequately
recilaimed condition; and

4.3.a.3. There is no continuing responsibility
for reclamation by the operator, permittee, or agent of the
permittee under statutes of the state or federal government, or
the state as a result of bond forfeiture. PRBond forfeiture will
render lands or water ineligible only if the amount forfeited 1is
sufficient to pay the total cost of the necessary reclamation.
In cases where the forfeited bond is insufficient to pay the
total cost of reclamatlon, additional moneys -from the Fund may be
sought. _- : o ’

4.3.b. Lands and water which were mined or affected by
mining for minerzls and materials other than coal shall be
eligible for reclamation activities under a West Virginia
reclamation program if:

4.3..1. The conditicons of paracgrerph aeof ks
sectiten subdivision 4.3.a., of this secticon have been met;

4.3.b.2. The reclamatlon has been reguested by
the Governor of West Virginia;

4.3.p.3. All reclamation with respect to
abandoned coal mlne land and water has been accomplished within
West Virginia or the reclamation 1s necessary for the protection
of the public health and safety; and

4.3.0.4. Monevs allocated to West Virginia are
availakble for the work. .

4.4. Reclamation Objectives and Pricrifies. Reclamation
projects shall meet 6ne (1) or more of the objectives stated in
this sesction. The objectives are stated in the order of priority
with the highest priority first. Preference among, those projects
competing for available resources shall be given to projescts
meeting higher pricrity objectives. ,

4.4.,a, Protection of public health, safety, general .
welfare arnd property from extreme danger resulting from the
adverse eiffects of past coal mining practices.




4.4.b. Protection of public health, saFety, and
general welfare from adverse eLrects of past coal mlnﬂng
practices. . S . ‘ .

4.4.c. .Restoration of eligible land and water and
the environment previously degraded by adverse effects of past
coal mining practices, including measures for tha consideration
and development &f scoll, water (excluding channelization),
woodland, fish and wildlife, recreation resources;, and
agricultural productivity.

4.4.4. "Research and demonstration projects relating
to the development of surface ceal mining reclamation and water
quality control program methods and techniques. : }

4.4.e. Protecticon, repair, replacement,
constructicon, or enhancement of public facilities such as
utilities, roads, recreation, and conservation facilities.
adversely affected by past coal mining practices.

4.4.£,  Development of publicly owned land adversely
affected by past coal mining-practices; including land acguired
for recreation and historic purposes, conservation, and
reclamation purposes, ard open space benefits. e

4.4.9. Protection of the public from hazards
endangering life and property resultling from the adverse effects ’
of past non-coal mining practices. . However, upon the reguest of
the Governor of West Virginia such work may be undexr taken bhefore
the priorities related to past coal mining have been fulfilled.

4.4 .h. Protection of the public from hazards to .
health and safety from the adverse efrects of past non-coal
mining practices. .

4.4.1. Restoration of the environment degraded by
the adverse effects of past non-ceczl mining.

4.4,.75. Construction of public facilities in
communities impacted by ceoal development if the Governor of West
Virginia certifies that all other cbjectives of the fund have
been met, the available impact fuads are inadeguate for such
construction and the OSMRE concurs. .

4.5. Reclamation Project Evaluation.

4.5.a. Proposed reclamation projects and completed
reclamation work shall be evaluated in terms cof the factors
stated in this section. The factors shall be used td determine
whether or not proposed reclamation will be undertiaken and to
assign priorities to proposals intended to meet the same
objective under the preceding section. Completed reclamation
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shall be evaluated in terms of the factors set forth below as a
means of identifyving conditions which should be gvoided,
corrected, or improved in plans for future reclamation work. The
factors shall include:

4.5.a.1. The need for reclamation work to
accomplish one {1) or more specific reclamation cbjectives as
stated in the preceding section;

4.5.a.2. The availability ¢f technolegy to
accomplish the reclamation work with reascnable assurance of .
success. In the case of reseirch and demonstration projects, the
research capability and plans shall provide reascnable assurance
of beneficial results without residual adverse impacts; and

4.5.a.3. The specific.benefit, of reclamation
which is desirable in the area in which the work will be carried
out. BRenefits to be considered include but are not limited to:

4.5.a.3.A. Protection of human life, health,
oxr safety:;

4.5.a8.3.B. Protecticon of the envircnment,
including air and water guality, abatement of ercsion and
sedimentation, fish, wildlife, and plant habitat, visual beauty,
historic or cultural, and recreation resources;

4.5.a.3.C. Protection of pubklic or private
property; - '

4.5.a.3.D. Abatement of adverse soclal and
economic impacts of past mining on persons or property including
employment, income, and land values or uses, or assistance to
persons disabled, displaced or dislocated by past mining
practices;

4.5.a.3.E. Improvement of envircnmental
conditicns which may be considered to generally enhance the
guality of human life; and

4.5.a.3.F. Improvement of the use of natural
resourcas, including post-reclamation land uses which:

4.5.a.3.F.1. Increase the productive
capability of the land to be reclaimed;

£.5.a.3.F.2. Enhance the use .of
surrounding lands consistent with existing land use plans;

4.5.a.3.F.3. Provide for construction
or enhancement of public facilities; and




4.5.2.3.F.4. Provide for residential,
commercial, or industrial developments consistent with the needs
and plans of the community in which the site is located.

4.5.a.3.G. Demonstration tec the public and
industry of methods and technologies which can be used to reclaim
areas disturbed by mining.

4.5.a.4. The acceptability of any additional
adverse impacts to people or the environment that will occur
during or aftfer reclamation and of uncorrected conditions, if
any, that will continue to éXist after reclamation.

4.5.a.5. The costs of reclamation. Consgideration
shall be given to . both the economy and efficiency of the
reclamation work and to the results obtained or expected as a
result of reclamation.

4.5.a.6. The availability of additional coal or
cther mineral or material resources within the project area
which:

4.5.a.6.A, .Results in a reasonable .
probabllity that the desired veclamaulon will be accompllshed
during the process of future mining; or

4.5.a.6.B. Regquires special comsideraticn to
assure that the resource is not lost as a result of reclamation
and that the benefits of reclamation are not negated by
subsequent, essential resource recovery operations.

4.5.a.7. Rémining or secondary recovery in
conjunction with reclamation projects.

4.5.a.7.A. Prior to approving proposed
reclamation Projects on land copbaﬂnlng coal refuse piles, cozl
waste impoundments or abandoned mine workings, the Division shall
make a written determination as to whether coal or other mineral
resources within such pile, impoundment or working is economical
to mine during the reclamation project. In making this
determination, the Division shall:

4.5.2.7.A.1. Perform a mineral content
analysis of the coal refuse or waste to determine economic
feasibility of remining;

4.5.a.7.2.2. Identify any coal .. _
preparation, washing, and loading operations located within
reasonable proximity cf the site;




4.5,a.7.A.3. Consider the feasibility
of re-entering the site to mine a seam of cdal cother than that
which has been previously mined:;

_ 4.5.2.7.A.4. Identify persons with the
capability of performing any remining or other c¢ozl recovery
operation believed to be feasible:; and

4.5.2.7.2.5. Make a written statement
as te its findings on its potential for resdurce rscovery as a
function of reclamation,

4.5.a.7.B. If the.Division determines that
the coal or other mineral resourcg is not economical to-mine, the
Division may approve and proceed with the proposed reclamation
project. S T . o

4.5.a.7.C. If the Division determines that
the coal or other mineral resource is or may be economical to
mine, the Division shall decide whether to. approve and proceed
with the proposed reclamatiion project, or to defer reclamation
until it can be accomplished during the process of future mining.
In making ites decision, the Division may consider any relevant.
information, including but not limited to the feollowing:

4.5.2.7.C.1. The desirability of
completing the reclamaticn project within the timetable
established by the Division;

4.5.a.7.C.2. The effects of delaving
reclamation until future mining might occur; =

4.5.a.7.C.3. _The rescources reguired
and available for the proposed reclamation project;

4.5.a.7.C.4. The guantity and quality
of the coal or other mineral resource;

4.5.a.7.C.5, ‘The mine plans of
permittees; '

4.5.a.7.C.8. The.likelihood and

expected timetable of future mining and reclamation in
conjunction therewith, and

4.5.a.7.C.7. Information received from
the owners or lessees of the surface and mineral estates. -

4.5.,a.7.D., BAny decisicon under subsection (c)
of this section toe defer reclamation until future mining occurs,
may be reconsidered by the Division whenever the Division '
determines that reclamation should be accomplished sconer.
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4.5.a2.7.BE. If the Division approves a
proposed reclamation project under sabsection—{br—er—{a
subparagraph 4. S.2.7.B or 4,.5.a.7,C 6f this section, the Division

shall waive any reguirement that the reclamation contractor
chtain & permit to extract or remcve coal from the reclamation
area i1f, in the opinion of the Division, the waiver will
fagilitate the reclamation project. The Division may prescribe
such limitations and conditicns in the waiver as it deems
appropriate, including but not limited to: limitations and
conditions as the guantity and disposition of ¢oal, methods of
recovery, duration and area, to assure that coal recovery is .
restricted to only what 13 necessary and incidental to completlon
of the reclamation Dr03ect The Division may revoks the waiver
at any time.

4.5.2a.7.F. In the reclamation of land
containing coal refuse piles, ccal waste impoundments, or
abandoned mine workings, pursuant to an approved reclamation
project, many technigques may be acceptable. If the mineral
estate under the area to be reclaimed contains cother coal s=ams
that are currently uneconomical to mine, provisions should be
made allewing the cocal to be mined in the future. Methods of
reclaiming land containing land coal refuse or waste and
abandoned workings are: -

4.5.a.7.F.1. Removing the coal rerfuse
or coal waste to an environmentally acceptable site;

4.5.2.7.F.2. Burving the refuse or -~
waste, layering of the refuse mat&rial, sealing it with clay or
other impervious material to prevent water infiltration and
contamination, revegetation of the dlsposaT area, and diversion
of water from the reclaimed ares; :

4.5.a.7.F.3. In place treatment of the
refuse pile may include: (1) Diversion ditching to divert water
around coal refuse and/or waste; (2} Collecting and conveying
drainage from the refuse pile for disposition in an approved
water polluticon control facility; (3) Treating the refuse with
lime or uSing other material to prevent acid or other toxic
drainage; or {4) Any combination of the above treatments;

4.5.a.7.F.4d. CQCpening old underground
mine werkings to redlaim the area; :

4.5.a.7.F.5. Sealing unde*ground mine .
entries to preclude polluted water discharged; or

4.5.28.7.F.6. Other appropriate methods
approved by the Division.
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4.5.a.7.G. Where the refuse pile
impoundment, or akandoned mine workings contains recovevable
coal, the Division may approve recovery and disposition of the
coal by one (1) or more. ¢f the following ways:

4.5.a.7.G.1. Coal may be temporarily
stored on site for later sale and removal from the site within
the time frame of the reclamation project, by the mineral owner;

4.5.a.7.G.2, TIf authorized by the owner
cf the mineral estate, the contractor performing reclamation may
remove and sell the coal, thereby reducing the cost of
reclamation and paying the mineral estate a royalty on the coal;

4.5.a.7.G.3. After notice .to the owner
of the mineral rights, the reclamation contractor may be regquired
to remove and sell the coal, placing the receipts in escrow for
the determination and equitable distribution of the procesads,
with the contractor collectﬂng arn appromrlate fee for coal
removed; ’

4.%5.a.7.G.4. The State may acguire the
mineral rights in accordance with applicable State law; or

4.5.a.7.G.5. Other appropriate
combinations of processing, collection and rovalty pavments.

4.5.2.7.H. The Divisgion may contract with a
permittee to carry out reclamation projects to reclaim eligible
lands and water which impact adversely on the permittee’'s
disturbed area when such reclamation can be accomplished
expeditiously and economically because of the proximity of the
permitiee's eguipment and personnel to the proposed reclamation
area. The Division may waive or modify anv or all of the
contract.

4.5.a.8. The acceptability of post-reclamation
land uses in terms of compatibility with land uses in the
surrounding area, consistency with applicable state, regional,
and local land use plans and laws, and the needs and desires of
the community in which the project is located.

£.%.a2.9. The probabilitcy of pest-reclamation
management, maintenance and control of the area consistent with.
the reclamation completed.

4.5.a.9.1. WVDEP shall incorporate the
evaluation factors stated in suvksesties—to—ef this—scction
subdivision 4.5.2. of this subgggglgn intc the procedures and

processes for selecting projects in a manner which they deem
appropriate. Additional factors may ne developed to meet
specific or unigue needs. Svecific values may be assigned to the
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factors SLated in subsectier {far eof this—seetiorn subdivision

£.5. hi ection. All evaWuatlon factors are subject to
the plan approval process. : -
§38—2B—5+-589-1-5. Rights Of Entry.

5.1. Consent to Ertry. The WVDEP shall take all reasonable
actlions to obtain written consent from the owner of record of the
land or property to be entered in advance of such entry. The
consent shall be in the form of a signed statement by the owner
of record or his authorized agent which, as a minimum, includes a
legal description of the land to be entered, the projected nature
of the work to be performed on the land and any special
conditions for entry. The statement shall not include any
commitment. by the WVDEP to perform reclamat;on work not to
compensate the owner for. enbtry.

5.2, Entry for studies or exploration.

5.2.a. The WVDEP or its agents, employvees, or
contractors, shall have the right to enter upon any property for
the purpose of conducting studies or exploratory work to
determine the existence of adverse effects Of past coal mining
practices and the feasibility of restoration, reclamation,
abatement, contreol, or prevention of such adverse effects.

5.2.b. If the owner of the land to be entered under
this section will not provide content to entry, the WVDEP shall
give notice in writing tec the owner of its intent to enter for .
purposes of study and exploration to determine the existence of
adverse effects of past coat mining practices which may be
harmful to the public health, safety, or general welfare. The
notice shall be by mail, return receipt requested, to the owner,
if knowrn, and shall include a statement of the reasons why entry
is believed necessary. If the owner is not known, or the current
mailing address of the owner is not known, or the owner is not
readily available, the notice shall be posted in one (i} or more
places on the property to be entered where it is readily visible -
to the public and advertised once in a newspaper of general_ . ) LT
circulation in the locality in which the land is located. ©Notice
shall be given at least thirty (30) days before entry. .

5.3. Entry and consent to réclaim.
5.3.a. The WVDEP or its agents, employvees, or
contractors, may enter upon land to perform reclamaticon
activities if the -consent of the owner cannot be obtained.

5.3.b. Prior to entry under this section, the WVDEP
shall find in writing with supporting reasons that:
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5.2.b.1. Land or water resources have been
adversely arffected by past coal mining practices;

5.3.b.2. The adverse effects are at a state
where, in the interest of the public health, safety, or the
general welfare, action to restore, reclaim, abate, contrel, cor
prevent should be taken; and

5.3.b.3. The owner of the land or water rescurces
where entry must be made to restore, recWaim, abate, control, or
prevent the adverse effects of past coal mining practlces is not
known or readily available; or

£.2.b.4. The owner will not ¢give permission for
the WVDEP or Ats agents emplovees, ¢r contractcors to enter upon
such property, to restore, reclaim, abate, control, or prevent
the adverse effects of past coal mining practices.

5.3.c. -The WVDEP shall give notice of its intent to
enter for purposes of conducting reclamation at least thirty (30)
days before entry upon the vproperty. The notice shall be in
writing and shall be mailed, return receipt regquested, to the
owner, 1f known, with a copy of the findings reguired by this
section. If the owner is ncot known, or if the current mailing
address of the owner is not known, notice shall be posted in cocne
or more places on the property to be entered where it is readily
visible to the publlc and advertised once in a newspaner 0L -
general circulation in the locality in which the land is located. -
The notice pested on the property and advertised in the newspaper
shall include a statement of where the fﬂndlng; reguired by this
section may be .inspected or obtained.

5.3.d, WVDEP, its agents, employees, and/or
contractors shall have the right to immediately enter upon any
land ox property without the owner's congent where an smergency
exists and any other property to have access to such property to
do all things necessary or expedient to study, restore, reclaim,
abate, contrcl, oxr prevent the adverse effects of pase coal
mining practices.

5.3.e, The WVDEP? shall make reasconable efforts
relative te the emergency conditions that exist to. obtailn written
consent from the owner of the land and/or property to be entered
in advance of such entry. If the owner of the land to be entered
under this sectiocn will not grant written consent to entry or is
not known or readily available, then written notice 0f such entry
shall be provided the cowner within a reasonable pericd and in a
manner in accordance with the reguirements set forth in section
25—L 5 of this rule. Notice to any owner shall not be reguired -—
prior to the entry of the WVDEP, its agents, amplovees, and/or
contractors. upon any property for emergency reclamation
activities.
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5.3.E. Pricr.to entry under this section, WVDEP
shall make a written finding with supportlrg reasons that the
situation qualifies as an emergency, which is defined as follows:

5.3.f.1. An emergency exists constituting a
sudden danger or impairment that presents a high probability of
substantial physical harm to the health, safety, and general
welfare of the public before the danger can be abated under
normal program operating procadures; and

5.3.f.2. No other person or agency will act
expeditiously to restore, ?eclalm, abate, control, or prevent the
adverse effects of past coal mining practices.

5.3.9. Such entry shall be construed as an axercise
of the police power ¢f the State for the protection of the public
health, safety and.general welfare and shall not be coenstrued as
an act of condemnation cf property nor of tréspass thereof. The
meneys expended for such work and the benefits accruling to any
such premises 8¢ éntered upon 2hall be chargeable against such
land and shail mltlgate or coffset any claim in or any action
brought by any owner of interest in such premises_for any alleged
damages bv wvirtue of such entry: provided, however, that this
provision is not intended to create new r;ghes of action or
eliminate existing immunities, -

§38—2p—6.59-1-6. Acquisition, Management And Disposition Lands
And Water. ; T

6.2. Land Eligible for Acguisition.

6.1.a. Land adversely affetted by past coal mining
practices may be acguired with monies from the Abandoned Mine
Reclamaticn Fund 1if approved in advance by OSMRE. Prior to
approval ¢f the ach;swtlon of such land, the 0SMRE shall find in
writing that acguilsition is necessary fo* success ful reclamation,
and that:

§.1.a.1. The acquired land will ssrve recreation,
historic, conservation and 1'ecfl.amai:J‘,cm purposes or provide open
space benefits after restoration, reclamation, abatement,
control, or preventlon of the adverse .effects of pase cecal mining
practices; and -

£.1.2.2. Permanent facilities such as a mine
drainage treatment plant or a relocated stream channel will be
constructed on the land for the T'esi,c>r¢st‘-:.j.cn".t, reclamation,
abasement, control, or prevention cf the adverse effeckts of past
coal mining practices. - . -

6.1.b. Coal refuse dispcsal sites and all coal refuse
therecn may be acguired with monies from the Fund by West
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Virginia if approved in advance by OSMRE. Prior to approval of

the acquisition of such'sites, OSMRE shall find in writing that

the acguisition of such land is necessary for successful

reclamation and will serve the purposes of the Abandoned Mine

Land Reclamation Program or that public ownership is desirable to ;
meet an emergency situation and _brevent recurrence of adverse —
effects of past coal mining practices.

6.1.c. Land adversely affected by past mining .
practices may be acguired by WVDEF if OSMRE finds in writing that B
acguisition with monies from the Fund is an integral and
necessary element of an econtomically £Zasible plan for a project
to construct or rehakilitate housing for:

6.1.c.1. Persons disabled as the result of
employment in the mines or work incidental thereto;

6.1.c.2. Persons displaced by acguisition of land
under these regulations;

6.1.c.3. Fersons dislocated as the result of
adverse effects of coal mining practices which constitute an
emergency for which OSMRE has made the determination; or

£.1.c.4. Persons dislocatsad as the result of | .
natural disasters or catastrophic failures from any cause.

£.1.d. The WVDEP may acguire such land in the name of
the State of West Virginia directly or through any division
agency, or instrumentality of the state or any public body or
nonprofit organization designated by the WVDEP.

6.1.e.. Land or interests in land needed to £ill voids,
seal abandoned tunnels, Shaf;s, and entryways or reclaim surface
impacts of underground or surface mines may be acguired by the
WVDEP if the Director finds that acguisiticn is necessary.

6.1.£. The WVDEP acquiring land under this part shall
acquire only such interests in the land as are necessary for the
reclamation work planned. The post-reclamaticn use of the land,
mineral rights, or associated.water rights may be acquired if:

§.1.f.1. The customary practices and laws of the
State will not allow severance of sucn interests from the surface
estate; or : ]

£.1.£.2. Such intserests are necessary to the
reclamation work planned or the post- reclamation use ¢f the land;
and

6.1.£.3. Adeguate written assurances cannot bs
obtained from the owner of the severed interest that future uss
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of the severed interest will not be in conflict with the
reclamation to be accomplished. .

6.2. Procedures for Acquisition.

6.2.4. An appraisal of the fair market value of all
land or interest in land to be acguired shall be obtained from a
professicnal appraiser by the WVDEP. The appraisal shall state
the fair market value of the land as adversely affected by past
mining and shall otherwise conform_to the regquirements of the -
handbook on "Uniform Appraisal Standards for Federal Land
Acguisitions" (Inter-agency Land Acguisition Conference 1973).

£.2.0h. When practical, acgquisition shall be by
purchase from a willing seller., _The amount pald for interests
acquired shall reflect the fair market value of the interests as
adversely affected by past mining.

6.2.¢. When necéssary, land or interests in land may
be acqgquired by condemnation. Condemnation procedures shall not
be started until all reascnable efforts have been made to
purchase .the land or interests in lands from a willing seller.

6.2.4. The WVDEP acguiring land under this part shall
comply, at a mimimum and to the extent applicable, with the
Uniform Relocation Assistance and Real Property Acguisiticen
Policies Act of 1870. Solicitor of the Interior's regulations
for Approval of Title to Lands and Condemnation, 1 SR.M &.1 et
seqg. and regulations of the Attorney General Under Order No. 440-
70 dated October 2, 187C, establishing standards for title ;
approval of lands to be acguired for Federal public purposes.

6§.2.e. Title to all interests in land acguired by
WVDEP shall be in the name of the State of West Virginia for the
use and benefit of WVDEP and shall be recorded in accordance with
applicable State law and regulation. :

6.3.. Acceptance of gifts of land.

£§.3.a. The Director, under an approved Reclamation
Plan, may accept donations of title to land or interest in land
that is necessary for reclamation activities. 2 donation sheall
not be_accepted if the terms or_conditions of acceptance are
inconsistent with the objectives or reguirements of the program.

6.3.2. Offers to make a gift of such land or interest
in land shall be in writing and shall includa: |

£.3.b.1. A statement of the interest which is

being offeré&d;

16




6.3.2.2. A legal descrlptlon of the land and a
description of any improvements on ik;

£.3.b.3. A description of any limitations on the
title or ceoriditicons as to the use or dlSpOSltlon of .the land-
existing or to be imposed by the donor;-

6.3.b.4. A statement that:

6.3.b.4.A. The offerer is the record owner
of the interest being cffered; B . .

6§.3.k.4.B. The Interest offered is free and T
clear of all encumbrances except as clearly stated in the offer: '

6£.3.b.4.C. There are no adverse claims
against the interest offered; ' ' '

6.3.b.4.D.. There are 1o unredeemed tax deesds
outstanding against the lntEIESu offered; and ’

£.3.2.4.8E, There is. no centinuing
responsibility by the operator under State or Federal statutory
law for reglamation.

£€.3.b.5. 2&n Itemization of any unpaid taxes or
assessments levied, assessed or due which could operate as a lien
on the interest offered. ’

£§.3.¢. TIf the offer is accepted, a deed Sf convevance £--
shall be executed, acknowledged, and recorded. The deed shall
state that it is made *as a gift under the Surface Mining Control
and Reclamation 2act of 1877." Title to donated land shall be in .
the name ¢f the WVDEP if the donation is to the State of West S
Virginia. . ) o -

6.4. Management of Acguired Lands.

6£.4.a. Land acguired undef¥ this section may be used.
pending dlSpOSlthﬂ under 6.5 of this section for any lawful
purpose that is not inconsistent with the reclamation activities
and post-reclamation uses for which it was acquired.

6.4.b. Any user of land ad¢guired uhder this part shall
be charged a use user fee. The fee shall bhe determined on the ”
basis of the fair market value of the benefits granted te the
user, charges for comparable uses within the surrounding area, or
the costs to the WVDEP for providing the benefit, whichever is
appropriate, The WVDEP may waive the fee 1f £ound in writing
that such a waiver is in the public interest. ; - S

17




6.4.c. A1l use fees dollected shzll be deposited in
the appropriate Abandoned Mine Reclamation Fund unless previcusly
appropriated or otherwise authorized by the State legislature,
for the speCific purpose of operating. and mai intalning improvement
of_the land,. ) : ’

6.5. Disposition of Reclaimed Lands.

6.5.a. Prior to the disposition of any land acgquired
under this Part, the WVDEP shall: . . ’

£.5.a.1. Publish a notice which describes the
proposed disposition cof the land in a newspaper of general
circulation within the area where the land is located for a
minimum of four {4) successive weeks. The notice shall provide
at leasgt thirty {30) days for public comment and state wherse
coples of plans for disposition of the land may be obtained or
reviewed and the address to which comments on the plans should be
submitted. The notice shall also state that a public hearing
will be held by request by any person;

6.5.a.2. Hold . a public hearing if reguested as a
result of the public notice.  The WVDEP may determine that a
hearing is appropriate even if a reguest 1is not received. It
shall be scheduled at a time and place that afferds local
citizens and governments the maximum opportunity to participate.
The time and place of the hearing shall be announced in a
newspaper of general circulation in the area in which the land is
leocated at least thirty (30) days before the hearing. - all
comments received at the hearing shall be recerded; and

£.5.2.3. .Make a written finding that the proposed
disposition is appropriate considering all comments received and
consistent with any local, State, or Federal laws or regulations
which apply.

£€.5.b. The WVDEP may transfer, with approval of
OSMRE, the administrative responsibility for land acguilred under
this part to any agency or political subdivision of the State
with or without cost to that agency. The agreement, including
amendments, under which a transfer is made shall specify:

6.5.0.1. The purposes for which the land may be
used consistent with the authorization under which the land was
acguired; and

6.5.b.2. That the administrative responsibility
for the land will rewert to the WVDEP which acguired the land if,
at any time in the future, the land is not used for the purposes
specified. .

6.5.c. The WVDEP may, with approval by OSMRE, transfer
title to .abandoned and unreclaimed land to the United States to
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be reclaimed and administered by COSMRE, The WVDEP which transfers
land to OSMRE under this paragraph shall have a preference right
to purchase such land from OSMRE after reéclamation is completed.
The price to be.paid by the WVDEP shall be the fair market value
of the land in its reclaimed condition less any portion of the
land acqguisition price paid by the WVDEP.

6.5.d. OSMRE may sell any land acquired and reclaimed
under PL 85-87, Title IV, except that acquired under section 6.1
of this rule by the WVDEP or a local Governmentc.

£.5.d.1. Before reclaimed land is sold to the
WVDEP; the purchaser.shall state in writing the public purposes
for which the land is to be used. The public purpose shall be
considered valid if it is authorized as a public function by
appropriate State law and is consistent with the conditions under
which the land was acguired. : ;

6.5.d.2. The price to be paid by WVDEP or a local
government shall be the fair market value of the land in its
reclaimed conditidn. The land may be sold at a lower price
negotiated with OSMRE, but the price shall not be less than the
cost to the United States for acguiring and reclaiming, the land.

6.5.d.3. The sales agreement for land sold under
this paragraph shall state valid public purposes for which the
land may be used. TIf, at any time in the future, the land is not
used for the purposes stated, all rights and titles to, or
interest in such land shall revert to the United States.

6.5.e. 'OSMRE may transfer or sell land acguirsd under
sub-section 6.1 of this rule with or without monetary
consideration, to the WVDEP or a political subdivision of West
Virginia or to any persocon, firm, associatlon or corporation.

£€.5.e.1. The transfer or sale shall not be made
unless OSMRE finds in writing that the transfer or sale is an
integral and necessary element of an economically feasible plan
for the project for which the land was acgquired. _

6.5.e.2. The price at which land is so0ld under
poragraph—t{ter—of+this——seectieon subdivision §.5.e of this -
subsection shall be negotiated between OSMRE and the purchaser.
The price may be below the fair market value if economically
necessary for the success of the project. )

6.5.2.3.. If the price at which the land is sold
is below the falr market value of the land, or if the Iland is
transferred at no ¢ost to the recipient, the recipient shall
agree. in advance that no portion of the difference between the
amount paid and the fair market value will accrue as a profit, or
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as an offset to other business losses, to any private . person,
firm, association or corporation.

£.5.e2.4. The transfer or sales agreement for land
disposed of under persgrsoph—ter—ef this—seectien gubdivision £.5.e
of this subsection shall state the purpose for which the land was
acguired and will be used. If, at any time in the future, the
land is not used for the purposes stated, all right, title and
interest in such land shall revert to the United States.

6§.5.£. The WVDEP, with the approval of O0SMRE, may sell
land acguired under this part by public sale if such land is
suitakble for industrial, commercial, residential, or recreational
development and 1f such development is consistent with logal,
State, or Federal land ude plans for the area in which the land
is located. , o - ’ '

£§.5.f.1. Land shall be sold by public sazle only
if it is found that retention by or disposal under other -
paragraphs of this section, 1s not in the public interest,

6§.5.f:2. Land shall be so0ld for not less than
fair market Falue under a system of competitive bidding which
includes at 2 minimum:

6§.2.f.2.2a, Publication of a notice once a
week for four (4) weeks in a newspaper of general circulation in
the locality in which the land is located. The notice shall
describe the land to be sold, state the appraised value, state
any restrictive covenants which will be a condition of the sale,
and state theé time and place of the sale;

§.5.£.2.B. Provisions for sealed bids to be
submitted prior tc the sale date. followed Dy an otral auction open
to the public; and .

£§.5.f.2.¢. All mohnles received from disposal
cf land under this part shall be deposited in the appropriate
abandoned mine reclamation fund. .

§38—2Pp—7F-59-1-7. Reclamation On Private Land.

7.1l. Operations on Private Land. Reclamation activities may
be carried out on private land if a consent to enter is obtained
or "if entry is regulred and made under subseétion 5.3 ©f this -~
rule. . ] _

7.1.a. 211 monies received from disposal of land
under this part shall be depocsited in th e approoflate abandoned
mine reclamation fund.

7.2. Appraisals. .
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community or area in which the land is lccated, or if reéclamation
i8 necessitated by an unforessen occurrence and the work .
performed tc restore that land will not result in a significant
increase in the market value of the land as it ex15ted
immediately before the dccurrence.

7.3.b. If a'lien is tc be filed, the WVDEP shall,
within six (6) months after completion of the reclamation work,
file a statement in the cffice having responsibility under
applicable law for recording Jjudgments against land and for the
lands to be lined. Such statement shall consist of an account of
monevs expended for the réclamation work, together with notarized
coples of the appraisals obtained under 7.2 cf this section. The
amount reported to be the increase in value of the property shall.

constitute the amount of the lien rescorded and. shall have
priority as a lien second cnly to the. lien of real estate taxes
imposed upon the land. -

7.3.c. Within sixty (60} days after the lien is filed
the landowner may petition under leocal law to determine the
increase in market value of the land as a result of reclamation
work. Any aggrieved Party may appeal in the manner provided by
local law.

7.4. Satisfaction of Liens.

7.4.a. A lien placed on private property shall be
satisfied, to-the extent of the wvalue of the censideration
received, at the time of transfer of ownership. Any unsatisfied
portion shall remain as a lien on the property and shall be
satisfied in accerdance with this paragraph.

7.4.b. The WVDEP when filing a lien on private
property, shall maintain or renew it from_ time to time as may be
required under State or local law.

7.4.¢. Monies derived from the satisfaction of liens
established under this part shall be deposited in the appropriate
Arandcned Mine Reclamation Fund.

§38—23P8-59-1-8. State Reclamation Grants.

&.1. Objectives., The. oojectlves of this section are to
assure that adeguate information is prov1ded by WVDEP to support .
its appllcatlon for a grant and that funds granted to WVDEP are
handled in accordance with appllcabTe federal laws and
regulations.

2.2, Authority. WVDEP mav make applicatiocn for grants under
this section 1f the total amocunt of the grants does not exceed
the moneys appropriated by the Congress and specifically
allocated to West Virginia under Public Law 95-87. OSMRE is
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DIVISION OF ENVIRONMENTAIL PROTECTICN

RULE TECHNICAL CLEAN UP

590851 (FORMERLY 38CSR2D) - “Abandoned Mine Lands Reclamation
Rule

Filed January 22, 1597 with Judy Cooper, Secretary of State's
Office and Brenda Thompscon, Counsel, Legislative Rule-Making




5% CSR 1 = -

DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF MINING AND RECLAMATION

“Beginning on page 1, in the title, and continuing

throughout the text of rule, by striking the Title reference *38' -

and inserting in lieu thereof ‘59';

Beginrning on‘page 1, in the title, and continuing throughout
the text of the rule, by striking the Series reference ‘2D’ and
inserting in lieu thereof ‘1°';

On page 1, in the title, insert ’‘Bureau of Environment’ and
‘Office of Abandoried Mine Lands‘;

On page 3, subparagraph 3.3.b.4.E, by striking ‘paragraph
(b), (2) of this section’ and inserting in lieu thereof
‘paragraph 3.3.k.2 of this section’;

On page 3, paragraph 4.3.b.1, by striking ‘paragraph a of
this section’ and inserting in lieu thereof ‘subdivision 4.3.a of
this seztion’;

On page €, subparagraph 4.5.a.7.E, by striking ‘subsection
(b} or (c)’ and inserting in lieu thereof “subparagraph 4.5.a.7.B
or 4.5.a.7.C"; )

On.page 7, in the first sentence of paragraph 4.5.a.9.1, by
striking ‘subsection (a) of this section’ and inserting in lieu
thereof ‘subdivision 4.5.a of this subsection’;

Cn page 7, in the second sentence of paragraph 4.5.a.9.1, by
striking ‘subsection (a) of this section’ and inserting in lieu
thereof ‘subdivision 4.5.a of this subsection’;

On page 8, subdivision 5.3.e, by striking ‘2D-5' and

inserting in lieu thereocf ‘5°';




Cn page 12, paragfaph 6.5.e.2, by striking ‘paragraph (e) of
this section’ and inserting in lieu thereof ‘subdivision 6.5.e of
this subsection’;

On page 12, paragraph 6.5.e.4, by striking ’'paragraph {e) of
this secticn’ and adding in lieu thereocf ’‘subdivision 6.5.& of
this subsecgtion’; - -

On page 12, subsection 7.1, by adding ‘sub’ before the word
‘section’;

On page 12, sukdivision 7.2.b, by striking ‘paragraph (a) of
this section’ and inserting in lieu therecf ‘subdivisicn 7.2.a of
this subsection’;

On page 132, subdivision 7.2.d, by striking ‘7.3(a){i),(2),
or “(3) cof this section’ and inserting in lieu therecf ‘paragraphs
7.3.a.1, 2, or-3 of _this secticn';

On page. 14, subdivision &.4.c, by striking ‘section 8.4 (b}
of this rule’ and inserting in lieu thereof ‘subdivision 8.4.b of
this subsection’;

AND,

Beginning on page 1, and continuing throughout the text of
the rule, renumber text breakdown to conform with Secretary of

States’ Legislative Rules - 153CSR6.7
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FROM: JUDY CCOPER, DIRECTOR, ADMINISTRATIVE LAW DIVISTION s
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DATE: August 7, 19397

THE ATTACHED RULE FILED BY YOUR ACGENCY HAS BEEN ENTERED INTC OUR
COMPUTER SYSTEM. PLEASE REVIEW, PROOF AND RETURN IT WITH ANY
CORRECTIONS. IF THERE ARE NO CORRECTIONS, PLEASE SIGN THIS MEMO
AND RETURN IT TO THIS OFFICE. YOU WILL BE SENT A FINAL VERSION OF

THE RULE FOR YOUR RECORDS.

PLEASE RETURN EITHER THE CORRECTED RULE QR THIS FORM WITHIN TEN
(10) WORKING DAYS OF THE DATE YOU RECEIVED THIS REQUEST. CALL IF

YOU HAVE ANY QUESTICNS.

SERIES: _1__ TITLE: DEP - OFFICE OF DS ]
* THE ATTACHED R/ééi?ns BEEN/ijVIEWWD AND IS CORRECT.
SIGNED: xi/@&é7

TITLE OF PERSON STIGNING:
DATE : _ - CFVO?/4?77
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THE . ATTACHED RULE HAS BEEN REVIEWED AND NEEDS CORRECTING.
CORRECTICNS HAVE BEEN MARKED,

SIGNED:

TITLE COF PERSON SIGNING:

DATE:

FORWARD TQO THE CORRECT PERSON




