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2. Explanation of above estimates:

There sheould be no fiscal impact from this rule.

3. Chbiectives of these rules:
These regulations explain and clarify the sale of wine in dJgrocery
stores, wine specialty shops and private wine restaurants. Alsc
included is infermation relative to manufacture prohibitions,

advertising of wine, license revocation and a hearing procedure,
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ALCOHOL BEVERAGE CONTROL COMMISSIONER
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1990

RETAIL SALE OF WINE IN GROCERY STORES,
WINE SPECIALTY SHOPS AND PRIVATE WINE RESTAURANTS

Filed: July 3, 1990

§ 175-4-1. General.

1.1 Type of Regulation. - These regulations are emergency legislative
regulations as defined in West Virginia Code § 29A-3-15.

1.2 Scope. - These emergency legislative regulations repeal and replace
175 C.S.R. 4 and establish the procedure for the supply, distribution and retail
sale of wine in the State of West Virginia by grocery stores, wine specialty
shops, private wins restaurants and restaurants specially licensad to sell West
Yirginia wines.

1.3 Authority. - These emergency Tegislative regulations are promulgated
under the authority of West Virginia Code 8§ 60-2-16, 60-8-23 and 29A-3-1%,

i.4 Filing Date. - Juiy 3, 1%90.

1.5 Effective Date. - These emergency Jegisiative regulations become
effective upen filing in the State Register.

1.6 .Citation. - These emergency legisiative regulaticns may be cited as
175 C.S.R. 4, &8 ___ (19580).

§ 175-4-2. Definitions.

2.1 Definition of terms used. - As used in these regulations, unless the
context clearly requires otherwise, the foilowing terms shall have the meaning
ascribed herein, and shall apply in the singular and in the plural.

2.1.1 "Advertisement'" means any advertisement of alcoholic liquors
through the medium of billboards, newspapers, magazines, or similar
publications, and display materiais or equipment except that such term shall not
inciude: (1) any 1label affixed to any container of alcoholic liguors or wine
with an alcohol content of fourteen percent (14%) or less, or any individual
covering, carton or other wrapper of such container; or (2) any editorial or
other reading matter in any periodical or publiication or newspaper for the
preparation or publication of which no monsy or other valuable consideration is
paid or promised, directly or indirectly, by any person subject to these
regulations.




z2.1.2 "Alcohol" means ethyl alcohol, whataver {ts origin, and
shall include synthetic ethyl alconel but not denatured zlccohel.

2.1.3 "Alecoholic Tiguor" or "™liquor" means alcohol, beer,
fortified wine and distilled spirits, and any 1iquid or solid capable of being
used as an alcoholic beverage, but shall not include wine with an alcochol
content of fourteen pércent (14%) or less by volume, nonintoxicating beer or
nonintoxicating bsverages.

2.1.4 "Alcohol Beverage Control Commissiener or "ABCC" or
"Commissioner" means the West Virginia Alcohol Beverage Control Commissioner
(Administrator) or his delegate.

2.1.5 "Average Monthly Inventory" means the amount of food, food
products and consumable supplies for the table which are maintained in the
inventory of a Tlicensed. retailer, Such phrase shall not include stock or

inventory of wine. With respect to grocery stores which have no demonstrable
history of inventory maintenance of such products on an average monthly basfis,
such grocery store shall not be granted Ticensure as & wine retailer until the
applicant can demonstrate such history during the three (3) months next
preceding the date on which licensure fis granted. With respect to those
applicants .for licensure as a wine retailer, whose Dbusiness fis primarily
seasonal because of their association with or close dependence upon a lodge,
reasort or similar establishment and the Commissicner so finds, such applicant
will be permitted to select any quarter during the twelve (12) month period next
preceding the month during which application for Ticensure is made during which
quarter so selected the requisite inventery was maintained by the applicant for
each month during such quarter. All other applicants for licensure as a wine
retailer, other than those with no demonstrable inventory history or those with
a seasonal histery, who are applying as a grocery store must demonstrate the
maintenance of the reguisite inventeory over the twelve (12) menths period next
preceding the year or part thereof for which Ticensure is sought.

2.1.6 "Average Monthly Sales" means the amount of food, food
products and consumable supplies for the table which are sold by a Ticensed
retailer, Such phrase shall not inciude the sales of wine. With respect to

grocery stores which have no demonstrable history of sales of such products on
an average monthly basis, such grocery store shall not be granted licensure as a
wine retailer until the applicant can demonstrate such history during the three
(3) months next preceding the date on which Ticensure is granted. With respect
to those applicants for licensure as a wine retailer, whose business is
primarily seasonal because of their associatinn with or close dependence upon a
lodge, resort or similar establishment and the Commissioner so finds, such
applicant will be permitted to select any quarter during the twelve (12) month
period next preceding the month during which application for licensure is made
during which quarter so selected the requisite sales Tlevel was maintained by the
applicant for each month during such quarter. All other applicants for
licensure as a wine retailer, othar than those with no demonstrable inventory
history or those with a seasonal history, who are applying as a grocery store
must demonstrate the requisite sailes over the twelve (12) month period next
preceding the year or part thereof for which licensure is sought.

2.1.7 "Case Tot" means a complete case of distiiled spirits.
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2.1.8 "Departmant means the West Virginia Department of Tax and
Revenus,

2.1.9 . "Distilled spirits”" means ethyl alcohecl, ethanol or spiriis,

or wine, including all dilutions and mixtures thereof, from whatever source or
by whatever process produced, for beverage use, and shall include, but not be
limited to, nautral spirits, whiskey, brandy, rum, gin, vodka, cordials and
1iqueurs. Any alcoholic beverage containing more than twenty-four percent (24%)
of alcohol by volume shaill be deemed to be distilled spirits.

2.1.10 "Distributor" means any person, firm or corporation licensed
by the Commissioner to sell wine to a licensed retailer, iicensed private club,
the Commissioner, to any other Tlicensed distributor, or to any nonresident
distributor under the provisions of West Virginia Code article 60-8, and with
respect to the Titer tax imposed by West Virginia Code § 60-8-4, such term shall
be deemed not to include farm wineries.

2.1.11 "Food" and "food products' means and includes edible
foodstuffs intended for human consumption and items commonly thought of as food,
including, by way of {llustration and not by limitation, cereals and cereal
products, meat and meat products, fish and fish products, poultiry and poultry
products, fresh and =salt water animal products, eggs and egg products,
vegetables and vegetable products, fruit and fruit products, flour and flour
products, sugar and sugar products, milk and milk products, cocoa and cocoa
products, coffee and coffee substitutes, tea, herbs, spices, salt and salt
substitutes, condiments, soft drinks, soft drink mixes and syrups, tenderizers,
food coleoring, bottled drinking water, sugar substitutes, oleomargarine,
shortening, gelatins, baking and cooking {ngredients, mushrooms, spreads,
relishes, desserts, flavorings, edible seeds, nuts and berries: Provided, that
the term "food" and "food for meals" does not include medicines, vitamins and
dietary supplements whether in 1iquid, powdered, granular, tablet, capsule,
Tozenga, or pill form; spiriteus, malt or vinous liquors or beer; fce; tobacco
or tobacco products; candy and confecticons; chewing gum; cake letters;, breath
mints; or food sold through a vending machine.

2.1.12 "Food or Foecdstuffs Normally Associated with Wine'" means
food and food products but shail exclude: ,

2.1.12.1 Any product centaining alcohol, other than wine,
permitted tc be sold at retail pursuant to West Virginia Code article 60-8,
including, but not limited tc, monintoxicating beer;

2.1.12.2 Soft drinks; and

2.1.12.3 Tobacco and tobacco products, and other products
associated with the use of tobacco, and shall dnclude any cther product exempt
from consumer sales afid service tax.

2.1.13 "Fortified wine" means any wine to which brandy or other

alcohel has been added_and includes dessert wines which are net fortified and
any wine containing greater than fourteen percent (14%) alcohol by veolume.
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2.1.14 "Grocery Store" means a retfail store, Tncluding the separate
and segregated portion of any other retail store, which is dedicated to the sale
of food, food products and supplies for the table and which meets all other
criteria required of grocery stores.

2.1.15% "Immediate family" means and. includes, but s not
necessarily limited to:

2.1.15.1 If the licensed retailer or private wine restaurant is
other than a partnership or corporaticn, the licensed retailers’ spousea,
brother, sister, son, daughter, mother, mother-in-law, father, father-in-law,
son-in-law, daughter-in-law, brother-in-Taw, sister-in-law, wuncle, aunt or
cousin;

2.1.15.2 If the licensed retailer or private wine restaurant is
a partnership, each partners and the spouse, mother, father, brother, sister,
son, daughter, mother-in~law, father-in-law, son-in-law, daughter-in-Taw,
brother-in-law, sister—in-law, uncle, aunt or cousin of each such partner;

2.1.15.3 If the licensed retailer or private wine restaurant is
a corporation, the corporations' directors, officers and employees and the
spouse, mother, father, Dbrother, sister, scn, daughter, mother-in-Taw,
father-in-law, son~in-law, daughter-in-Taw, Dbrother-in-law, sister-in-law,
uncle, aunt or cousin of each such director, officer and employee.

2.1.18 "Importer' means a person who brings in or carrys-in goods
from a foreign county for the purpose of sale of such goods in this country.

2.1.17 "Intoxicated" means having one‘s faculties impaired by
alcohcl or other drugs to the point where physical or mental contrel or both are
markadly diminished.

2.1.18 " icensed retailer" means any person licensed in accordance
with West Virginia Code article 60-~3, 60-3A or 60-8 by the Commissioner to sell
wine at retail to the public for off-premises consumpiion and shall, where
applicable, inciude private clubs licensed under the provisions of West Virginia
Code article 60-7; and shall, with respect to munfcipal sales tax and consumer
sales tax, be deemed to include farm wineries; however, the term shall not
include a private wine restaurant or restaurants specially licensed in
accordance with West Virginia Code § 60-8-3{k}.

2.1.19 "Manufacture" means to distill, rectify, ferment, brew,
make, mix, concect, process, blend, bottle or fill an original package with any
alcoholic Tiquor.

2.1.20 "Manufacturer'" means any person engaged in the manufacture
of any alcoholic Tliquor, and among others dinciudes a producer, bottier,
importer, wholesaler, distributor, supplier, distiller, rectifier, winemaker or
brewer.

2.1.21 "Municipal Tax" means, for purposes of these regulations,
the tax 9imposed by any municipality upon purchases wine pursuant to the
orovisions of West Virginia Code § 8-13-7, and shall alsc include taxes imposed
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vpen all purchases of wine made or consummated outside the corperate limits of
any municipality under the provisions of West Virginia Code § 60-3-5d.

2.1.22 "Nonintoxicating beer" means any beverage, obtained by the
fermentation of barley, malt, hops, or similar products or substitute and
containing at least one half of one psrcent (.5%) alcohol by volume, but not
more than four and iwo-tenths percent (4.2%) of alcohol by weight, or six
percent (6%) by volume, whichever is greater.

2.1.23 "Original package" means any closed or sealed container or
receptacle used for holding alcoholic Tiguor.

2.1.24 "Person' means any individual, partnership, Jjoint stock
company, business trust, association, corporation or other form of business
enterprise, including a receiver, trustee or liquidating agent.

2.1.25 "Post~off" means any discount (irrespective of its
denomination by the supplier) which a suppiier gives teo a distributor which
relates to & specific brand, class and type of wine or size thereof, which
disceunt is of limited duration, and which bears nc relationship to the amount
or quantity of such wine purchased by the distributor from the supplier,

2.1.26 "Private wine restaurant” means a restaurant which: (1) Is a
partnership, limited npartnership, corporation, unincorporated asscciation or
other business entity which has as its principal purpose the business of serving
meals on Tts . premises to its members and their guests; (2) is Ticensed under the
provisions of this article as to all of 1its premises or as to a separate
segregated portion of fts premises to serve wine to its members and their guests
whan such sale accompaniss the serving of food or meals; and (3) admits only
duly elected and approved dues paying members and their guests while in the
company of a member, and does not admit ths general pubiic.

2.1.27 "Public place” means any place, buildimg or cenveyance to
which the public has, or is permitted to have access, including restaurants,
soda fountains, hotel dining rooms, lobbies, and corridors of hotels and any
highway, street, Tane, park or place of public resort or amusement: Provided,
That the term "public place" shall no%t mean or include any of the above-named
places or any portien or porticns thereof which qualify and are licensed under
the provisions of West Virginia Ccde Chapter 60 to sell alcoholic Tliguors for
consumption on the premises.

2.1.28 "Retail liqueor store” means a store established and operated
under the authority of West Virginia Code article 60-3A for the sale of
atcoholic Tiquor in the original package for consumption off the premises.

2.1.29 "Sale" means any transfer, exchange or barter in any manner
or by any means, for z consideration, and shall! include all sales made by
principail, proprietor, agent or employee.

2.1.30 "Selling" shall include solicitatien or receipt of orders,
possession for sale, or possession with intent to sall.
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2.1.31 "Soft drink" means any product subject tc taxation under the
nrovisions of W. Va. Code articie 11-19. )

2.1.32 "Spirfts” means any alcoholic 1iquor  cobtained by
distillation and mixed_ with potable water and other substances in scliution and
includes brandy, rum, whiskey, cordials. and gin.

2.1.33 "Supplier" _means_ any manufacturer, producer, processor,
distributor or supplier of _wine wno sells or offers to sell or solicits or
negotiates the sale of wine to any licensed West Virginia distributor.

2.1.34 "Warietal wine" means any wine Tlabeled according %o the
grape variety from which such wine is made."

2.1.35 "Vintage wine" or '"vintage-dated wine" means wines from
which the grapes used tc produce such wine are harvested during a particular
year or wines produced from the grapes of a particular harvest in a particular
region of production.

2.1.36 "Wine" means any beverags cbtained by the fermentation of
the natural content of fruits, or other agricultural products, containing sugar,
and includes, but is not lTimited to, still wines, champagne and other sparkling
wines, carbonated wines, imitation wines, vermouth, cider, perry, sake or other
oroduct offered for sale or sold as wine containing not Tess than seven percent
(7%) nor more than twenty-four percent {24%) alcohol by volume.

2.1.37 "Winery" means an estabifishment where wine is manufactured
or in any way prepared. B

2.1.38 "Wine accessories" means any product or item directly
assnciated with the use and consumption of wine, e.g.: (1) Glasses, (2) carafes,
(3) decanters, (4) wine racks, (5) books, magazines and other pubiications
devoted principaily to foods and wines, (8) napkins, (7} items or products
similar in nature and/or use to any of the foregoing.

2.1.38 "Wine specialty shop" means a licensed retailer who shall
deal principally in the sale ¢f table wine, certain fortified wines, wine
accessories and food or foodstuffs normally associated with wine and (1) who
shall maintain a repressntative number of such wines far sale in his inventory
which are designated by label as varietal wine, vintage, generic and/or
according to region of producticn and the inventory shall contain nct less than
fifteen percent vintage of vintage-dated wine by actual bottle count and (2)
who, any other provisions of this code te the contrary notwithstanding, may
maintain an finventory of pert, sherry and madeira wines having an alcoholic
content of not more than twenty-two percent alcchol by volume and which have
beern matured in wooden barreis or casks.

§ 175-4-3. SuppTiers.

3.1 Registration of suppliers and sales representatives. - A1l suppliers
are required to be registered and Ticensed by the Commissioner prior to entering
into any sales transactions with a licensed West Virginia distributor. To the
extent suppliers are either registered or licensed by the Commissioner to sel]
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wine to a distributor, licensed retafler or a private wine restaurant or to the
extent such supplier has & representative licensed pursuant te the provisions of
West Virginia Code § 60-4-22 requiring the licensure of sales representatives,
such supplier will be deemed to have qualified and registered pursuant to the
srovisions of W. Va. Code § 60~8-6, which requires the registration of persons
or firms supplying or furnishing wine to Ticensed distributors. Every supplier
must have a representative licensed to solicit or consummate sales in this
State. Such licensure and registration shall be effectuated by completion of
Application for Represantative's License, Alcohol Beverage Control Commissioner
Form No. ABC-181, which form must be completed and acknowledged by a notary
public in the manner provided in such form.

3.1.1 The registration of one (1) sales represantative shall not
preclude the required registration and licensure of cother persens acting as
sales representative for the same supplier.

3.1.2 Promotional representatives who are not actively or actualily
engaged in sales solicitations to iicensed distributors need not register and be
Ticensed under the aforecited statutory provisions.

3.2 Monthly report of supplier; form; content.

3.2.1 Suppliers are required to furnish properly compieted monthly
reports of the quantity of wine sold and shipped by suppliers to licensed
distributors in this State. This guantity shall be reported in liters or Titer
equivalents. Such report is reguired to be filed no later than the fifteenth
(15th) day of the month next succeeding the month for which the report is made.
Such report shall be made on Monthly Summary Report of Total Liters Seld,
Shipped and Delivered to Distributors, West Virginia Alcohol Beverage Control
Commissioner Form ABCC-WS=1-F and only one (1) monthly report need be filed by a
supplier even though that suppiier may have more than one (1) licensed sales
represantative in the State.

3.2.2 Such report shall contain the following infermation:
3.2.2.1 The name and address of the suppiier;

3.2.2.2 The name and address of the 1licensed West Virginia
representative of the supplier. If the supplier has more than one licensed
representative, the licensed representative primarily responsibie for the State
of West Virginia only need be given, and if all representatives are of egqual
status, then the name of only one (1) representative need be given;

3.2.2.3  The month for which the report is being made;

3.2.2.4 The name or names of all distributors to whom
deliveries were made, the address of all such distributors and the Alcohel
Beverage Control Commissioner Ticense number of such distributors;

3.2.2.5 The total number of liters sold and delivered to such
distributor,;
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3.2.2.6 The identification of the person preparing the report
on behalf of the supplier and the business telephone number of such person.

A1l such reports shall be acknowledged before a notary public in the manner
orovided upon such form.

3.3 Invoices required; copies to Commissioner; content. - Two (Z) copies
of all invoices of all shipments made during the month for which the report is
made shall be forwarded %o the Commissicner at the time of shipment to a
licensed distributor. The invoice shall identify the Ticensed distributer to
whom such shipment is made, the items so shipped by label identification and the
quantity stated in liters and the alcohol content of each items so sold, shipped
and delivered to such distributor.

3.4 Post-offs permitted; limitations and restrictions. - Post-offs shall
be permitted subject to the Timitations and restrictions herein. No supplier
shall offer td any distributor in this State any post-off which 1s conditioned
upon either:

3.4.1 a requirement that the distributer pass through such
post-off to any retailer, or

3.4.2 that the distributor participate in such post-off in such a
way that the distributor is required to match, either in whole or {in part, such
nost-off. Every pest-off shall be offered under equal terms and conditions to
every distributor carrying the product of the supplier to which the post-off
applies. :

3.4.3 - Nothing herein shall be construed so as to prohibit the
participation by a distributor in any post-off coffered by a supplier or from
passing on to any licensed retailer or private wine restaurant such post-off so
long as the same meets the provisions of this regulation and so long as such
post-off is passed on to all retailers, in whole or in part, equaliy.

3.5 Sales to retailer by supplier prohibited. - No supplier, except a farm
winery, shall sell or furnish wine to a licensed retailer or private wine
restaurant except through a licensed distributor or the Commissioner.

§ 175-4-4. Wine Distributors.

4.1 Licensure application; form. - The application for Ticensure as a wine
distributor shall be upon forms designated, Application for Wine Distributor
License, Alcchol Beverage Control Commissioner Form No. ABCC-WS-1, which shall
be provided by the Commissioner.

4.2 Licensure application; content. - The appliication for licensure as a
wine distributor shall coentain and include the following:

4.2.1 The name and address of applicant and shall state whether
the applicant is an individual, corporation, partnership, association or other
business entity; -

4.2.2 The business trade name of the applicant;
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4.2.3 The exact Tocation of the principal place of business;

4.2.4 The numbar and exact Jlocation of all warehouses to be
opevated by the applicant for the purpose of distribution of wine;

4.2.5 The date upon which the applicant began the operation of the
business; ; :

4.2.6 Whether the applicant is the owner of all businass pramises
for which the license is issued, and if not, whather the applicanit is the actual
and bona fide Tessee cf any or all such premises and shall include the Tessor's
name and address for each business premises so leased;

4.2.7 Whether the applicant intends to carry on the business for
which he is to be licensed for himself or under his immediate supervision or
direction, and if not, the name, age and address of the person who will manage
or conduct the affairs of the distributorship sought to be licensed;

4.2.8 Whether the place of businass for which the Ticense is
sought conforms to all applicable health and fire laws and regulations and
whether the premises for which ths license is sought conforms to existing zoning
ordinances;

4,2.9 Whether the applicant, 7f an individual, or whether any
partner, member, officer, director or stockholder of the applicant holds or cwns
any interest in any licensed wine retailer, and if so, the extent and nature of
such cwnership;

4.2.10 I7 the applicant is an individual, a statement whether such
applicant is 2 citizen of the United States, a bona fide resident of the State
of West Virginia and the Tength of such residency and whether such applicant has
attained the age of twenty-one (21) years;

4.2.11 IT the applicant s a partnership, association or other
business entity, as to each member, a statement whether such member is a citizen
of the United States, a bona fide resident of the State of West Virginfa and the
length of such residency and whether such member has attained the age of
twenty-one (21) years; '

4.2.12 If the applicant is a corporation, a statement whether the
person or persons who are or will be conducting or managing the business of such
applicant are citizens of the United States, residents of the State of West
Virginia and whether such person or persons have attained the age of twenty-ons
{21) years;

4.2.13 Whether the appTlicant or any partner, member, manager,
of ficer, director or person owning twenty percent (20%) or more of the stock or
beneficial interest in the applicant:

4.2,13.1 Has been convicted of a felony or other crime invelving
moral turpitude within three ({3) years next preceding the filing date of the
application;
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4.2.13.2 Has been convicted of a viglatien of the Tiquor laws of
any state or the United States within two (2) years next preceding the filing
date of the appliication; or

4.2.13.3 Had any license revoked under the tigueor laws of any
state or of the United States within five (5) years next preceding the filing
date of the application;

4.2.14 Whether the applicant has entered 9dnto any exclusive
franchise agreement with any manufacturer, producer, processor, distributor or
supplier of wine to the extent that the applicant has been granted the exclusive
right within the State of West Virginia or within any given territory thereof to
distribute the product or products of such manufacturer, producer, processor,
distributor or supnlier;

4.2.15 If the applicant is a corporation, the names, addresses and
corporate title of all officers, which statement shall include the name, address
and age of all persons having twenty percent (20%) or more of stock or
beneficial interest in the applicant; and '

4.1.16 . Such other information as the Commissioner may fTrom time %o
time require.

4.3 Licensure application; signature and acknowledgment required. - All
applications shall be signed by the applicant and shall be made under oath and
acknowledged or verified. In the case of z partnership, the application shall
be signed by each of the partners: Provided, That in the case of a Timited
partnership, the appiication shall be signed by each of the geéneral partners and
each Timited partner who owns twenty percent (20%) or more of the capital or
profits of such 1imited partnership. In the case of & voluntary association,
all members of the governing board shall sign. In the case of a corporation,
each officer and director shall sign. '

4.4 Bond. ~ No license shall be issued to any applicant for licensure as a
distributor until the applicant therefore has executed 2 suraty bond in the
penal sum of ten thousand dollars ($10,000), payable to the State of West
Virginia. The surety of said bond shall be executed by a corporate surety
authorized to transact business in the State of West Virginia. Such bond shall
be conditiconed on the payment of all fees and taxes prescribed by the law and on
the faithful performance of, and compliance with, +the provisions of West
Virginia Ceode article 60-8, and these regulations. The bond required hereby
shall be executed on Wine Distributor Bond, Alcohol Beverage Control
Commissioner Form No. ABCC-WS-1-B

4.5 Corporate charter, partnership agreement or association bylaws
required. - If the applicant for licensure as a wine distributor 1is a
corporatiaon, the applicant shall furnish with fts application a copy of fts
corporate charter, including any amendments thereto. If the applicant s a
partnership, limited partnership or associatien, such applicant shall provide a
copy of the partnership agreement or a copy of the association's bylaws.

4.6 Fees. - An applicant for licensure as & wine distributor shall remit
with the application the annual fee for such Ticense which twenty-five hundred
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dollars (32,500) for the distributor's Tlicense and a like amount for each
separate warehouse or facility from which the distributor sells, transfers or
delivers wine. The annual licensing period shall begin on July 1 of the year
for which the application is made and shall end on June 30 of the following
year,

If the applicatien is for Ticensure for dess than an entire fiscal year,
then such fee shall be proportionate to the remainder of such year according to
the date of appiication, as follows:

4.6.1 If application be made at any time from July 1 through
December 31, such fee shall he for the full fiscal year.

4.6.2 If the application be made at any time from January 1
through June 30, such fee shall be one half (1/2) of the annual fee.

Such fee shall be payable to the West Virginia Alcchol Beverage Control
Commissioner by certified check, cashier's check or money order.

4.7 Investigations. - Upon receipt of an application for Ticensure as a
wine distributer and of the fee, bond and other documents reguired to be
provided with such appifcation, the Commissioner shall make a thorough
investigation to determine whether the applicant and all Tocations and premises
to be operated by the applicant pursuant to the Jicense applied for qualify for
Ticensurs and shall investigate all matters connected therewith, including, but
not Timited to, such matters which may affect the public welfare, health and
morals.

4.8 Refusal of license. - No Ticense shall be issued to any zapplicant:

4.8.1 That submits an applicaticn for Ticensure that centains any
false statement:

4.8.2 That s affirmatively shown to be not a suitable person in
the community or <ommunities in which it operates;

4.8.3 In which any partner, membar, manager, officer, director or
stockholder owning twenty percent {(20%) or more stock or other person conducting
or maraging the affairs of the applicant or of the proposed Ticensed premises,
in whele or in part:

4.8 3.1 Has Dheen convicted of a felony or other crime involving
moral turpitude within three. (3) years next preceding the filing date of the
appiicaticn, eor ' ’

4.8.3.2 has Dbeen convicted of violating the liquor Taws of any
state or the United States within two (2) ye=ars next preceding the filing date
of the application, or

4.8,3.3 had any Tlicense revoked under the liguor Tlaws of any

state or the United States within five (5) years next preceding the filing date
of the application; or
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4.82.4 Fails to meet the vrequirements of the liquor laws or the
regulations of either this State cr of the United States.

4.3 License not transferable. - A Ticense issued to a distributor shall be
valid only for the person, firm or corporaticon named thereon, Such Ticense
shall extend to all warehouses utilized by such person, firm or corporaticn for
the distribution of wine to Ticensed retailers. Such Ticense is not
transferable. If there 1is 2 change in benaficial ownership of the distributor
te the extent of iwenty percent (20%) or less, the Commissioner shail be
notified in writing with respect thereto within ten (10) days next succeeding
such transfer, If there Ts & change in the beneficial ownership of the
distributor in excess of twenty percent {20%) such licens2 shall be voided and
the Ticensee must make application for a new license. In the event theare is
transfaer in the beneficial ownership of any fnterest in a Ticensed distributor,
jrrespective of the ‘amount thereof, the new ownership of such beneficial
interest must meet all of the requirements cf the provisions of any and all laws
of the United States and any Rules and Regulations promulgated pursuant theresto
and of tha Taws of the State of West Virginia, including, but not limited to,
the provisions of chapter sixty of +the Code and Rules and Ragulations
promulgated pursuant thereto.

4.10 Warehousing; copies of Ticense to be posted; records required to be
maintained at each warehouse; interdistributor coming of stock prohibited.

4.10.1 _ A1l licensed distributors must have, prior to Ticensure as
such, sufficient and adequate warshouse facilities for the storage and
distribution of wine. Such facilities shall be:

4.10.1.1 Located in a building which has floor space adequate to
stock projected wine inventory in a safe manner;

4.10.1.2 ocated in a building which is not used as a dwelling
place or a garage; and

4.10.1.3 located in a building having adeguate egress and
ingress for delivery trucks.

4,10.2 In the event a distributor maintains separate warehouse
facilities, a copy of his license must be displayed at each warehouse Jocation,

4.10.3 In the event a licensed distributor has more than one
warehouse to which the license applies and from which wine is distributed, each
warehouse shall be regarded as a separate entity and any record, invoice or
other dccument required by law or these regulations to be kept by such
distributor shall actually be maintained at each warehouse with respect to all
wine received at and/or distributed from such warehouse.

£.10.4 Except with respect to interdistributor transfars that may
be authorized by the Tlaws of this State or by these regulations, no Ticensed
distributor shall utiiize in any manner the warehouse facilities of another
licensed distributor nor shall the wine stock of any distributor be comingled in
any way with the wine stock of any other Ticensed distributor.
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4.11 Change of location. - If any distributor desires or intends to change
the iocation of his principal place of business or of any wareshouses, or to
acquire and utilize an additicnal warehouse or warehousss for the distribution
of wine during the pericd for which his Ticense s current, such distributor
shall notify the Commissioner in writing at Teast thirty (30) days next
preceding the date of such relocation or acquisition and may do so only upon the
written approval of the Commissioner.

4.12 Wine Tabel registration required. - No wine may be sold by a supplier
to & licensed distributor or by a Ticensed distributor to a licensed retailer or
private wine restaurant until the label of such wine is registered with the
Commissioner.

4,13 Label registration; form; number required. - Application for label
registration by a Ticensed distributor shail be upen Wine Label Registiration,
Alcohol Beverage Control Commissioner Form No. ABCC-WS-1-D.

Only ene (1) registration shall be reguired irrespective of the number of
various sizes of the wine or product to be scld.

4.14 Label registration; content. - The applicaticn for wine Jabel
registration shall contain and include the following:

4.14.1 The West Virginia distributor's name;

4.14.2 The West Virginia distributor's State Ticense number;

4.14.3 The West Virginia distributor's federal basic permit number;

4.14.4 The name and address of the supplier;

4.14.5 The name of the West Virginia licensed representative of the
supplier. If the supplier has more than ane (1) Ticensed representative, only
the nams of <the representative dealing primarily with the West Virginia
distributor need be given;

4.14.8 The brand name of the wine to be registered;

4.14.7 The class and/or type of wine to be registersd;

4.14.8 The alccohol content of wine by volume;

4.14.9 The date upon which such wine label registration application
is made; and

4,14,10 The signature and title of the person actuailly making or
completing such registration on behalf of the Ticensed distributor.

The labsl registration form shall be accompanied by unattached labels of

all wines to be registered, and ATF Form 1649, Application for and Certification
of Label Approval Under Federal Alcohol Administraticn Act.
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4.15 Label registration; fees. - A fee of thres dollars ($3.00) for =ach

Tabel submitted for reaistration shall be remitted at the time of registration,
Payment of such fee may be made by either certified check, cashier's check or
money order payable 1o the Alcohol Baveragse Control Commissioner.

4,16 Presales required; sales by route delivery men prohibited; invoices or
purchase orders required. - Nec route delivery men or othar person delivering
wine from a distributor to & licensed restailer shall be permitted to sell or to
deliver to such retailer any wine which has not been previcusly crdered by such
ratailer. A1l sales of wine from a distributor to a retailer shall be upon
order made by such retailer prior to the delivery thereef and all such sales
shall be paid for in their entirety upon delivery thereof. No distributor shall
transport any wine for which there is no invoice or purchase order.

No delivery shall be increased in the amount of wines delivered beyond that
which has been previcusly ordered neor shall there by any substitution of any
particular wine for zanother which has not besen previously ordered.

4,17 Credit sales prohibited. =~ No credit shall ba extended by the
distributor to a tlicensed retaziier, efther in whole or in part, for any wine
product recefved by a licensed retailer and every delivery of wine to a licensed
retailer shall be paid for in its entirety no later than the completion of such

deilivery. A1l distributors must immediately, and in the regular course of
business, depasit in a bank all checks given them by licensed retailers for the
purchase of wine. =~ No distributor shall through himself, his agents or

employees, enter into any agreement or understanding with any Ticensed retailer
to hold any checks so given bDeyond the time required by this regulation.

The giving of a worthless check by the licensed retailer to a distributor
or the acceptance of a worthless chack from the Ticensed retailer by a
distributor, shall be prima facie evidence of an extension of credit and shall,
in the discretion of the Commissioner, be grvaunds for the revocation or
suspension of such licensed retailer's or distributor’s license.

4.18 Split case sales permitted; charges. - A distributor may distribute
wine to a Tlicensed retailer or private wine restaurant in either full c¢ases
containing only one {1} size and type of wine or in "Split Cases' which is a
case of wine which is not entirely of one (1) size and type. The distributor
may charge a surcharge in an amount to be determined by him, which shall be

applied equally to every licensed retailer to whom such distributor =ells split

cases. .

4.19 Transportation of wine or other alcoholic ligquors by distributors. - A
distributer, by virtue of his license as such, may transport within this State
any wine permitted to be sold at retail under the provisions of West Virginia
Code article 60-8 which winre has either heen consigned o him, or for which the
person actuzlily transperting such wine has either an invoice or purchase order
in his possessicn. A distributor may not transport any other alccholic Jigquor
without a transportation permit {ssued by the Commissicner.

4.20 Platform deliveries permitted. - Platform deliveries or truck pickups
at the Ticensed premises of a distributor by a licensed ratajler or private wine
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restaurant are permitted so long as the person taking possession that the time
of deTivery is itwenty-one (21) yesars of age or older.

4.21 Identification of distributor representatives and employees. - ATl
promotional representatives or other persons soliciting sales on behalf of a
distributor and every person delivering wine for a distributor must have
identification cards provided by such distributor identifying them as the
representative or employee of such distributor and must exhibit such
jdentification on demand by any licensed retailer or representative of the
Commissianer.

4.22 Samples. - Distributors shall be permitted to give a sample to a
Ticensad retailer or a private wine restaurant of any wine not then currently
carried in the inventory of such Ticensed retailer or private club. No sample
may be sold by the 1icensed retailer or private wine restaurant. A1l such
samples shall be noted on the report requirad io be filed under the provisions
of West Virginia Code § 60~8-4, such report to be attached to the Distributer's
Summary of Wine Sales and Taxes, and to be made on the Distributor’s Monthly
Report of Breakage, Leakage, Spofiage and Samplies, Alcohol Beverage Control
Commissioner Form No. ABCC-SW-1-G. Samples may be no greater in amount than 750
milliliters and must be labeled with the word "Sample" clearly printed thereon
in at least one inch point type and shall indicate that such product is not for
sale. : -

Only & licensed distributor may give such samples to a Ticensed retailer or
private wine restaurant. Suppliers, and employees and representatives of such
suppliers, are hereby prohibited from giving samples to licensed retailers or
private wine restaurants. This prohibition shall not preciude an employee or a
representative of a supplier from accempanying any distributor or the
representative or employee of any distributor at the time such sample is given
or delivered to any retailer such licensed retailer or private wine restaurant.

In the event any person, firm or corporation holds more than one (1)
Ticensed retailer's license, such person, firm or corporation may receive one
{1) sample of any wine bearing the same label For each retail Tlicensed
establishment and which such sample must be delivered to each such licensed
establishment.

§ 175-4-5. Wine Retailers.

5.1 Licensure application; form. - The application for licensure as a wine
retailer shall be upon forms designated “Applicaticn for Retail Wine License,"
Alcchol Beverage Contrcl Commissioner Form ABCC-WS-2,

5.2 Licensure application; content. - The application for licensure as a
wine retailer shall contain and include the following:

5.2.1 The name and address of +the applicant and shall state
whethar the applicant is an individual, corporation, partnership, association or
other business entity;

5.2.2 The business trade name of the applicant;
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5.2.3 The exact Tocation of the business establishment;
5.2.4 Whether the application §s for the sale of wine in a bona

fide grocery store, a separate and segregated portion of any other retail store
dedicated solely to the sale of food, or a wine specialty shop;

5.2.5 The date upon which the applicant began ihe operation of the
business;

5.2.6 Whether the applicant is ithe owner of the business premises
for which the license s sought, and if not, whether the applicant is the actual
and bona fide lessee of such premises and the application shall include the
lessor's nmame and address;

5.2.7 Whether the applicant intends to carry on tha business for
which he 1is to be Tlicensad for himself or under his immediate supervision or
direction, and if not, the application shall state the name, age and address cof
tha person who will manage or conduct the affairs of the retail business sought
to be Ticensed;

5.2.8 Whether the place of business for which the license is
sought conforms to all applicable health and fire Taws and regulations and
whether the premises for which the license 1s sought conforms to existing zoning
ordinances;

5.2.9 Whether +the applicant, if an findividual, or whether any
partner, member, officer, director or stockholder of the applicant holds or owns
any interest in any Ticensad wine distributor, and if so, the extent and natdre
of such ownership;

5.2.10 IT the applicant is an individual, whether such applicant is
a citizen of the United Statess, & bona.fide resident of the State of West
Virginia and length of such residence and whether such applicant has attained
the age of twenty-one (21) years;

5.2.11 IT the applicant is a2 partnership, association or other
business entity, as teo each member, whether such member it a citizen of the
United States, a bona fide resident of the State of West Virginia and length of
such residence and whether surch member has attained the age of twenty-one (21)
years;

5.2.12 If the applicant is a corporation, whether the person or
persons who are or will be conducting or managing the business of such applicant
are citizens of the Unitted States, residents of the State of West Virginia and
whether such person or persons have attained the age of twenty-one (21) years;

5.2.13 Whether the applicant or any partner, member, manager,
officer, director or person owning twenty percent {20%) or more of the stock or
beneficial interest in the applicant:

5.2.13.1 Has been convicted of a felony or other crime involving

moral turpitude within three (3) years next preceding the filing date of the
application;
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5.2.13.2 Has been convicted of a violation of the Tiguor laws of
any state or of the United States within two (2) years next preceding the filing
date of the application; or’

5.2.13.3 Had any license revoked under the Tigquor Taws of any
state or of the United States within five (5) years next preceding the filing
date eof the application:

5.2.14 If the applicant is a corporation, the names, addresses and
corporate title of all officers, which statement shall include the name, address
and age of all persons having twenty percent (Z20%) or more of the stock or
beneficial interest in the applicant;

£.2.15 Whether the business premises of ithe applicant are Tocated
within an dincorporated municipality or within one (1) miie of the corporats
Timits of one {1) or mere incorparated municipaiities, and, if so, the
application shall so state and shall indicate the names of all municipalities;

5.2.16 Whether the applicant is either Tlicensad as an Alcohol
Beverage Control Commissioner licensed private club undar the provisions of West
Virginia Code article 60-7, or either a Class A nonintoxicating beer retailer or
a Class B nonintoxicating beer retailer licensed under the provisions of Weast
Virginia Code article 11-16;

5.2.17 If the application is for a bona fide grocery store or for
any other type of retajl store with a separate and segregated portion of the
store devoted to the sale of food, food products and suppiies for the table,
such application shall indicate whether the average monthly sales of grocery
items, exclusive. of wines, exceed three ihousand dollars ($3,000) and whether
the average monthly inventory, exclusive of wines, exceed three thousand dolilars
($3,000); and

5.2.18 Such other information as the Commissiconer may require.

5.3 Licensure application; signature and acknowledgement required. - AT]l
applications shall be signed by the applicant and shall be made under oath and
acknowledgad or verified. In the case of a partnership the application shall be
signed by each of the partners: Provided, That in the case of a limited
partnership, the appiication shall be signed by each of the general partners and
by each limited partner who owns twenty percent (20%) or mors of the capital or
profits of such Timited partnership. In the case of a voluntary association,
all members of the governing board shall sign. In the case of a corporation,
the appliication shall be signed by either its president or a vice president.

5.4 Corporate charter, partnership agreement or association bylaws
required. - If the applicant for licensure as a wine retailer is a corporation,
the applicant shail furnish with its application a copy of its corporate
charter, including any amendments thereto. If the appiicant 7s a partinership,
Timited partnership or association, such applicant shall provide a copy of the
partnership agreement or a copy of the association's bylaws.

5.5 Fees. - An applicant for licensure as a wine retailer shall remit with
the application the annual fee for such license and the annual Ticensing period
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shall begin on July 1 of the year for which the application is made and shall
end on June 30 of the following year.

If the applicatien is fer licensure for Tess than an entire fiscal year,
then such fee shall be proportionate to the remainder of such ye2ar accerding to
the date of application, as follows: T

5.5.1 I7 the application be made at any time from July 1 through
December 31, such fee shzll be for the full fiscal year, or one hundred fifty
dollars (3150).

5.5.2. If the application be made at any time from January 1
through June 30, such fee shall be one half (1/2) of the annual fee, or
seventy-five_ doliars (375): T

Such fee shall be payable to the West Virginia Alcchol Beverage Control
Commissioner by certified check, cashier's chack or money arder.

5.6 Investigations. - Upon receipt of an application for Ticensure as a
Ticensed retailer and of the fee, bond and other documents required to be
provided with such application, the Commissioner shall make a thorough
investigation to determine whether the applicant, and all Tocations and premises
to be operated by the applicant pursuant to the 1icense applied for, gualify for
Ticensure and shall investigate all matters connected therewith, including, but
not Timited to, such matters which may affect the public welfare, health and
merals, - : B -

5.7 Refusal of license. - No license shall be issuesd to any applicant;

5.7.1 That submits an application for 1icensure that contains any
false statement;

5.7.2 That is affirmatively shown tc be not a suitable person n
the community or communities in which it operates. The Commissioner may refuse
to grant any license if he has reasonable cause to believe that the appiicant,
or if the applicant is a partnership or associfation, any partner or member
thereof, or §if the applicant is a corporation, any officer, director or manager
thereof or shareholdar owning twenty percent (20%) or more of its capital stock,
or other person conducting or managing the affairs of the applicant or of the
proposed licensed premises, in whole or in part:

5.7.2.1 Is not twenty-one (21) years of ags or clder.

5.7.2.2 Has been convicted of a felony or other crime involving
moral turpitude within three (3) years next preceding the filing date of the
appiication.

5.7.2.3 Has been convicted of viclating the liguer laws of any

state or tha United States within two (2) years next preceding the filing date
of the application.
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5.7.2.4 Has had any license revoked under the liguor laws of
any state.or the United States within five (5) years next preceding the filing
date of the application.

5.7.2.5 Is not a person of good moral character or repute.

5.7.2.6 Is not the legitimate owner of the business proposed to
be licensed, or other persons have ownership interests in the businass which
have not been disclosed.

5.7.2.7 Is not possassad of or has not demonstrated financial
responsibility sufficient to adequately meet the reguirements of the business
proposed to be Ticensed.

5.7.2.8 Has maintained a noisy, loud, disorderly or unsanitary
estabiishment.

5.7.2.9 Has demonstrated, either by his police record or by his
record as a former 1icenses under chapter sixty of the West Virginia Lode, a
Tack of respect for Taw and order.

5.7.2.10 Is unable to speak, understand and read the English
janguaga in a reasonably satisfactory manner.

5.7.2.11 Is a person to whom alcoholic beverages may not be scld
under the provisions of chapter sixty of the West Virginia Code,

5.7.2.12 Has the general reputation of drinking alcoholic
beverages to excess, or is addfcted to the use of narcotics.

5.7.2.13 1Is physically unabie to carry on the business or has
besn adjudicated an incompetent.

5.7.2.14 Is an officer or employee of the Alcohol Beverage
Control Commissioner.

5.7.3 . Fails to meet the regquirements of the liquor Taws or the
regulations of ejther this State or of the United States.

5.8 License not transferable. - A license issued to a Ticensed retailer
shall be valid only for the person, firm or corporation named thereon and shall
be valid only for the premises for which the Ticense if sought and issued. Such
license is not transferable. If there is a change in beneficial ownership to
the extent of twenty percent (20%) or less thereof, the Commissioner shall be
notified in writing with respect thereto within ten (10) days next succeeding
such transfer. If there is a change in the beneficial ownership in excess of
twenty percent (20%), then such license shall be voided and the iicensee must
make application for a new license.

In the event there 1is a transfer in the beneficial ownership of any
interest in a licensed retailer, irrespective of the amount thereof, the new
owner of such bensficial interest must meet all of the requirements of the
provisions of any and a1l laws of the United States and any Rules and
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Regulations promuigated pursuant thereto and of the Taws of the State of Wast
Virginia, including, but not Timited to, the provisions of chapter sixty of the
Code and of the Rules and Regulations promulgated pursuant thereof,

5.9 Change of lgcation. -~ If any licensed retailer desires or intends to
change the location of the premises for which his 1icense is issued during the
period for which his Ticense is current, such licensed retaiier shail notify the
Commissioner in writing at least thirty (30) days next preceding the date of
such relecation and the relocation may occur only upon the written approval of
the Commissioner. ’ ’

5.10 Licensure of 1icensed retailer as private club or Class A
nonintoxicating beer retailer. - No person Ticensed as an Alcohel Beverage
Control Commissioner private club or as & Class A nonintoxicating beer retailer
shall be {issued a licensed retailer license if the wine retail business for
which the iicense is sought is to bes conducted upon the same premises at which
either such private club or Class A nonintoxinating beer retailer establiishment.

This regulation shall not be construed to prohibit the holder of an Alcohol
Beverage Control Ccommissioner private club license or the holder of a Class A
nenintoxicating beer Ticense from holding or being a part owner in any licensed
wine retailer whose businass premises are totally separate, distinct and apart
from the premises of such private club or Class A nonintoxicating beer retailer
astabiishment.

5.11 Connmection between licensed retajler and private club and Ciass A
nonintoxicating beer retailer prohibited. - In the event a Ticensed retailer
applicant is Tlocated within the same building or structure as an Alcohol
Beverage Control Commissioner Ticensed private club or a Class A nonintoxicating
beer retailer, there shall be no internal interconnaction or door between the
premises of the wine retailer and the premises of the licensed club or Class A
nonintoxicating beer retailer.

5.12 Transportation of wine by retailer. - A licensed retafler shall not
transport any wine or. other alcoholic liquor unless such retailer has been
issued a transportation permit so to do by the Commissioner.

5.13 Transfers of wine between retailers prohibited. - A licensed retaiier
who operates more than one (1) Ticensed retail establishment may transfer wine
from one (1) such Tlicensed _retail estazblishment %o another 1icensed retail
establishment. . However, a licensed retailer may not transfer, sell or convey
wine to another licensed retailer,

£.14 Wine specialty shop; inventory required. - Wine specialty shops shall,
in ‘addition te maintaining a representative inventory of wines which include
varietal wines, generic wines and wines labeled according to the region or place
of production, maintain an inventory of not Tess than fiftean percent (15%) by
actual bettle count of wines which are vintage or vintage dated, which shall be
determined by actual bottle count of the total wine inventory. In addition,
wine specialty shops shall at all times have in their inventory available for
sale food or foodstuffs which are normalily assocciated with wines and have a
reprasentative inventory of wine accessories.
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5.15 Packaging of wine sold after purchase required. - ATl wine scld by any
licensed retailer shall be placed in a paper bag or container sufficient to hold
the wine purchased prior to delivery of such wine to ihe custcmer, Mo wine
shall be permitted or allowed tc be carried from the premises of any Ticensed
retailer by any customer thereof unless the same has bsen placed in such a paper
bag or container.

§ 175-4-6. Private Wine Restaurant.

6.1 Uicensure application; form. - The application for Ticensure as a
private wine restaurant shall be upon forms designated "Application for Private .
Wina Restaurant," Alcohol Beverage Control Commissioner Form ABCC-WS-5.

6.2 Licensure application; content. - The applicaticn for licensure as a
private wine restaurant shall contain and include the foliowing:

65.2.1 The name and address of the applicant restaurant and shall
state whether the applicant s an individual, corporation, partnership,
assostation or other business entity;

6.2.2 The name, address, date of birth and length of West Virginia
residency of the manager or stewart;

6.2.3 The complete description, dncluding photographs and a
diagram of every room, of the proposed private wire restaurant;

6.2.4 The name and address of the property owner andif the
property is Teased, the expiration dates of the lesase; -

6.2.5 Verification that monthly sales of food, exclusive of wine
and nonintoxicating besr, exceed twenty-five hundred dollars ($2,500) and if the
restaurant is nct yet In operation, verification that such menthly sales will
axceed twenty-five hundred dollars ($2,5300);

6.2.6 Varification that the place of business conforms to health
and fire laws and regulations and zening ordinances;

6.2.7 Whether the premises is Tocated within municipal boundaries,
within one (1) mile of municipal boundaries or within one (1) mile of the
boundaries of twe {2} or more municipalities and if so, the names of such
municipalities;

6.2.8 Whether thes premises is currently licensed as a Class A
Noenintoxicating Beer Retailer;

6.2.8 If the applicant is an dindividual, whather such applicant
has attained the age of twenty-one (21} yeaars;

6.2.10 If the applicant 1is a partnership, associztion or other
business entity, as to each member, whether such member has attained the age of
twenty-one (21) years;
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6.2.11 If the applicant is a corporatien, whether the person or
persons who are or will be conducting or managing the business have attained the
age of twenty-one (21) years; '

6.2.12 Whether <the applicant or any partner, member, manager,
officer, director or person owning twenty percent (20%) or more of the stock or
beneficial interest in the applicant:

£.2.12.1 Has been convicted of a felony or other crime involving
moral turpitude within three (3) years next preceding the filing date of the
application;

6£.2.12.2 Has been convicted of a viclation of the liguor laws of
any state or of the United States within two (2} years next preceding the filing
date of the application; or

6.2.12.3 Had any license revoked under the 1fquor laws of any
state or of the United States within five (5) years next preceding the filing
date of the application;

6£.2.13 1f the applicant is a firm, partnership or association, the
names, addresses, residence and length thereof and percentage of ownership of
all persons having an ownarship interest in the applicant of <twenty percent
(20%) or more.

6.2.14 If the appliicant is a corporation, the names, addresses and
corporate title of all officers, which statsment shall include the name, address
and age of all persons having twenty percent (20%) or more of the stock.or
beneficial interest in the applicant;

£.2.15 Such other information as the Commissioner may raguire.

6.3 Licensure application; signature and acknowledgement required. - All
applications shall be signed by the applicant and shall be made under oath and
acknowledged or verified. 1In the case of a partnership the applicatien shall be
signed by each of the partners: Provided, That fin the case of a limited
partnership, the application shall be signed by each of the general partners and
by each Timited partner who owns twenty percent (20%) or more of the capital or
profits of such Timited partnership. In the case of a voluntary association,
all members of the governing board shall sign. In the case of a corporaiion,
the application shall be signed by either its president or a vice president. '

6.4 Corporate charter, partnership agreement or association bylaws

required. - If the applicant for licensure as a private wine restaurant is a
corporation, the applicant shall furnish with its applicatien a copy of its
corporate charter, including any amendments thereto. I7 the applicant is =&

partnership, limited partnership or association, such applicant shall provide z
copy of the partnership agreement or a copy of the asscciation's bylaws.

6.5 Fees. - An applicant for licensure as 3 private wine restaurant shall

remit with the application the annual fee of two hundred fifty dollars ($250)
for such license and the annual Ticensing pericd shall begin on July 1 of the

22




State Tax Department
Titie 17%
Series 4

vear for which the application is made and shall end on June 30 of the following
year.

If the application is for Ticensurs for less than an entire fiscal year,
then such fee shall be as follows:

6.5.1 .1f the application be made at any time from July 1 through
Dacember 31, such fee shall be for the full fiscal year, or two hundred fifiy
dollars ($250). ' )

6.5.2 " If the application be made at any time from January 1
through June 30, such fee shall be one half (1/2) of the annuai fee, or one
hundred twenty-five dollars {$125);

Such fee shall Dbe payable to the Wast Virginia Alconhcl Beverage Centrol
Commissioner by certified check, cashier's check or money order.

6.6 Investigations. - Upon receipt of an application for licensure as a
private wine restaurant and of the fee, bond and cther documents required to be
provided with such application, the Commissioner shall make a thorough
investigation to determine whether the applicant, and all Tocations and premises
to be operated by the applicant pursuant to the license applied for, quailify for
licensure and sheil investigate all matters connected therewith, including, but
not Timited %o, such matters which may affect the public welfare, health and
morals. )

6.7 Refusal of license. - No Ticense shall be issued to any applicant;

6.7.1 That submits an appliication for 1icensure that contains any
false statement;

6.7.2 That is affirmatively shown to be not a suitable person 1in
the community or communities in which it operates. The Commissioner may refuse
te grant any license if he has reasconable cause to believe that the applicant,
or if the appiicant fs a partnership or association, any partner or member
thereof, or if the applicant is a corporaticon, any officer, director or manager
thereof cr shareholder owning twenty percent (20%) or more of its capital stock,
or other person conducting or managing the affairs of the applicant or of the
preposad licensed premises, in whole or n part:

6.7.2.1 Is not twenty-one (21) years of age or older.

6.7.2.2 Has besen convictad of a falony or other crime invelving
moral turpitude within three (3) years next preceding the filing date of the
application.

6.7.2.3 Has been convicted of violating the liquor Taws of any
state or the United States within two (2) years next preceding ths filing date
of the application.

6.7.2.4 Has had any licenss revoked under the liguor Taws of
any state or the United States within five (5) years next preceding the filing
date of the appiication.
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5.7.2.5 Is not a person of good moral character or repute,

6.7.2.% Is not the iegitimate owner of the business proposed to
be Ticensed, or other persons have ownership interestis in the business which
have not been disclosed.

5.7.2.7 Is not possessed of or has not demonstrated financial
rasponsibility sufficient to adeguately meet the requiremsnts of the business
proposed Lo De licensed.

6.7.2.8 Has maintained a nofsy, Toud, disorderly or unsanitary
establishment.

6.7.2.9 Has demonstrated, aither by his police record or by his
record as a former licensee under West Virginia Code L{hapter 60, a lack of
respact for law and order,

6.7.2.10 Is unable to speak, understand and read the English
language in a reasonably satisfactory manner. o

6.7.2.11 Is a person to whom alcoholic beverages may noi be soid
under the provisions of West Virginia Code Chapter 60.

§.7.2.12 Has the general reputation of drinking alcoholic
beverages to excess, or is addicted to the use of parcotics,

5.7.2.12 1Is physically unable to carry on the Dusiness or has
been adjudicated an incompetent.

6.7.2.14 Is an cfficer or employee of the ATcohel Beverage
Control Commissioner,. ' -

6.7.3 Fails to meet the requirements of the liquor Taws or the
regulations of ejther this State or of the United States.

6.8 License not transferable. - A license Jissued %o a private wine
restaurant shall be vaiid only for the perscn, firm or corporation namad therson
and shall be valid cniy for the premises for which the 1icense if sought and
issued. Such license i1s not transferable. If there {5 a changs in beneficial
ownership to the extent of twenty percent (20%) or Tless thereof, the
Commissioner shall be notified in writing with respect thereto within ten (10)
days next succeeding such transfer. If there 1is a change in the beneficial
ownership in excess of twenty percent (20%), then such license shall be voided
and the Ticensee must make application for a new license.

In the event there is a transfer 1inm the baneficial ownership of any
interest in a private wine restaurant, irrespective of the amount thereof, the
new owner of such beneficial interest must meet all of the reguirements of the
provisions of any and all jaws eof the United States and any Rules and
Regulaticns promulgated pursuant thereto and of the laws of the State of Wast
Virginia, including, but not Timited to, the provisions of West Virginia Code
Chapter 60, and of the Rules and Regulations promulgated pursuant thereof.
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6.9 Change of Tlocation. - If any private wine restaurant desires or
intends to changs the Tocation of the premises for which the license is issued
during the period for which the license is current, such private wine restaurant
shall notify the Commissioner in writing at Tleast thirty ({30) days next
preceding the date of such relocation and the relocation may occur only upon the
written approval of the Commissioner.

6.10 Licensure of private wine restaurant as private club or Class A
nonintoxicating beer retailer. - No person Tlicensed as an Alcohcl Beverage
Control Commissioner private club shall be issued a private wine restaurant
Ticense if the wine retafl businsss for which the license is sought is to be
conducted upeon the same premises at which either such private club. Howeaver, a
private wine restaurant may also be licensed as a Class A retail dealer in
nenintoxicating beer.

This regulation shall not be construed to prohibit the holder of an Alcohol
Beverage Control Commissioner private club license from holding or being a part
owner in any orivate wine restaurant whose business premises are totally
separate, distinct and apart from the premises of such private club.

§.11 Connection between private wine vrestaurant and private club
prohibited. - In the event a Ticensed retailer applicant is Tocated within the
same building or structure as an Alcohol Beverage Control Commissicner licensed
private club, there shall be no finternal interconnection or door between the
premises of the private wine restaurant and the premises of the licensed private
club.

§.12 Transportation of wine by private wine restaurant- - A private wine
restaurant shall not transport any wine unless such retailer has been issued &
transportation permit so to do by the Commissioner.

6.13 Transfers of wine between retailers prohibited. - A person who
operatas mere than one (1) private wine restaurant may transfer wine Trom cne
(1) such private wine restaurant to another private wine restaurant. However, a
private wine restaurant may not transfer, sell or convey wine to & licensed
retailer,

£.14 Restaurant sales of West Virginia wine. - Any restaurant specially
Ticensed under West Virginiaz Code § 60-8-3(k) may only sell wine which fis
manufactured in West Virginia, such wine to be served and consumed with meals
and neot to be sold by the bottle for off-premises consumption.

6.14.1 The application shall be on the form designated by the
Commissioner and all Tlicensing requirements applicable to private wine
restaurants shall be applicabie to such specially licensed restaurants.

6.14.2 The annual fee for such special Ticense shall be seventy
five dollars {(3$75).

§ 175-4-7. Wine Liter Tax and Municipal Tax or Wine Sales; Reports Required.

7.1 Distributor's purchase order. - All szales of wine except retail sales
of wine shall Bbe upon purchase order. A17 such forms shall inciude the

23




tate Tax Department
Title 175
Serfes 4

follewing information for each ftem purchased Trom the supplier: Brand name,
unit size, number of cases and bottles, total gquantity in extended liters (the
unit size multiplied by the number of bottles will give the extended liters),
case price and the total cost of each item purchased. A1l purchase orders are
to be dated, numbered and shall identify the purchaser and distributor and are
to be signed by the distributor, or his agent or employee.

7.1.1 The Commissioner shall furnish with each distributor's
Ticense a copy of 'Purchase COrder," Alcohol Beverage Control Commissioner Form
No. ABCC-WS-1-H, which is & suggested and recommended form for purchase orders.
This form need not be followed fin exact detail or outline so tong as the
purchase order form used contains the information reguired herein,

7.1.2 - A copy of all purchase orders shall be retained by the
distributor for a period of four (4) years for usa by the Commissioner for
review and audit,

7.2 Distributor’s wine invoice.

7.2.1 A1l deliveries of wine from a distributor shall be
accompanied by a distributor's wine invoice which shall include the following
information: The date of dinvoice, the date of delivery, the trade name and
address _of the Tlicensed retailer or private wine restaurant, such ticensed
retailer's or private wine restaurant's license number, the number of cases and
bottles ordered, and the size of each stated in liters, the identity of the
preduct ordered, stated by brand ard type, the total number of Titers of each,
the unit price of each such brand and type ordered, and the total sales price
for each, the total number of Titers included upon the invoice and the tofal
purchase _price .thereof, less the liter tax, the total Tliter tax separately
stated, and the +total purchase price raceived Dby the distributor from ths
1icensed retailer or private wineg restaurant, including the Titer tax. Such
invoice shall also reflect a statement to be executed by the licensed retailer
or private wine vrestaurant indicating the date of receipt of the wine so
purchased and that such distributor was paid in full for all items so received,
and the invoice shall include the name of the person, firm or corporation from
whom the shipment was recesived or by whom the szame was delivered. All invoices
shall state the mode or method of payment.

7.2.1.1  The Commissioner shall furnish with each distributor's
Ticense a copy of "Distributor's Wine Invoice,” Alcohol Beverage Control
Commissioner Form No. ABCC-WS~-1-1, which is a suggested and recommended form for
distributor's wine fnvoices. This form need not be followed in exact detail or
outline so Tong as the form contains the information required hereinabove.

7.2.1.2 A copy of all distributor's wine invoices shall be
retained by the distributor and the retailer for a perisd of four (4) years for
use by the Commissicner for review and audit.

7.3 "Taxpayér. - The term taxpayer shall, with respect to the liter tax,
and for the purpose of determining the proper party to claim a refund of such
tax, be only the person who pays such tax to the Commissioner: Provided, That
the term may dinclude a distributer, Ticensed retziler or oprivate wine
restaurant. See Section 6.7 of these regulations for additional information.
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With respect to credit against such tax, the term taxpayer shail include only
the distributor claiming the same. '

7.4 Liter tax. - West Virginia Code § 60-8-4 imposes a tax of itwenty-six
and four hundred six thousandihs cents ($.26046) per liter on all wine sold by
suppliers to distributors in this State. The amount of this tax shall be added
to and constitute & part of the sales price charged by distributors when such
distributors sell wine. )

7.5 Lliter tax; monthly reporting and payment of tax. ~ No later than the
fifieenth day of each month, every supplier shall file a written repert with the
Commissioner which shall bes denominated "Supplier's Summary of Wine 3ales and
Taxes," Alcohol Bevarage Control Commissioner Form No. ABCC-WS-1-E. Such form
shall reflect the name and zddress of the suppiier, the ABCC Ticense number
assigned to such supplier and the month for which the report is made. Such
report shall inciude all sales made by the supplier for the next preceding month
and shall include such dJtems and information as may be required by the
Commissioner such as the fidentity of the purchaser, the guantity, Tlabel and
alcoholic content of the wine sold during the preceding month and the amount of
tax due. The tax due shall be remitted with ths vreport.

7.5.1 ATl such forms shall be furnished by the Commissionar in
duplicate and the original thereof (white copy) shall be completed and returned
to the Commissioner and the duplicate copy (green copy) retained by the licensed
distributor, Such form shall ba completed in the manner provided in the
memorandum of instruction entitled "Wine Tax Reporting System,™ Alcohal Beverage
Control Commissioner Form No. ABCC-WS-1-E {Inst.)}.

7.6 Report of breakage, Teakage, spoilage and samples. - All wines which
are rendered unsellable by reasons of breakage, leakage and spoilage, as well as
all wine used as samples, or disposed of as samples by the distributor, shall be
noted on "Supplier's Monthly Report of Breakage, Leakags, Spoilage and Samples,”
Alcchol Beverage Control Commissioner Form No. ABCC-WS-1-G, which form shall be
filed with the Supplier's Summary of Wine Sales and Taxes (Form No.
ABCC-WS~1-E}. Form ABCC-WS-1-G shall be completed in the manner and form
cutlined in the wine tax reporting system memorandum of instruction (Form No.
ABCC-WS-1-E Inst.).

7.6.1 A1l containers which have been subject to breakage, Teakage
or spoilage shall be retained by the supplier until permission to dispose of the
same has been granted by the Commissicner.

7.7 Refund of liter tax by reason of casualty less. - In the event that a
distributor, licensed retailer or a private wine restaurant, while the owner of
wine on which the Titer tax has been paid, loses such wine through fire or other
casualty and such wine has been declared by the Commissioner to be unfit for
sale, the Commissioner shall previde for a refund of the liter tax paid, but
only if the amount of such tax paid on such wine and claimed for refund exceeds
fifty dollars ($50.00). Neither theft nor breakage occurring on the premises of
the distributor, licensed retailer or private wine restaurant, shall be deemed a
casualty within the meaning of these regulations.
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7.7.1 Any  distributor, licensed retziler or oprivate wine
restaurant having a loss through fire or other casualty for which refund of
taxes may be claimed in which the tfotal tax paid on such wine exceeds fifiy
dellars ($50.00) is required to contact the Commissioner within five (8)
calendar days of the occurrence or casualiy vresulting in such doss for
verification thereof. Upon verificatien of the Toss and the reascns therefor,
the Commissioner shall take such steps necessary to effeact payment in full o
the distributor, Ticensed restailer or private wine restaurant having a claim in
excess of fifty dollars (350.00). No refund or c¢laim may be granted or
considered by the Commissionar for 1iter taxes in an aggregate of Tess than
fifty dollars ($50.00). '

7.7.2 To the extent that any available fnsurance or other source
from which a claim for casuaity less is recoverable, the Commissiconer shall be
regarded as source of refund of last resort and no such ¢laim for refund will be
honored until all other available sources of such coverage have been exhausted
or to the extent the same s coversd or recoverable by or through any vailid and
collectible insurance. For the purpose of any refund, each casualty shall be
ragarded separately from any other casualty and nc claim for refund may include
more than one casualiy.

7.8 Municipal tax on sales of wine to be collected and remitted to the
State Tax Department. - A1l taxes reguired to be levied and collected on sales
of wine made by distributors, Ticensed retailers and farm winerias pursuant to
the provisions of either West Virginia Code § 8-13-7, or West Virginia Code
§ 60-3-9d, shall be remitted to and collected by the Department of Tax and
Revernue. ATl such taxes shall be deposited with the State Treasury, which shal?l
be responsible for the distribution thereof to the appreopriate county or
municipality. A1l assessmaents, petitions for reassessment and hearings required
on petitions for reassessment shall be administered and conducted by the
Cepartment of Tax and Revenue. Any rulings to be made thereon shall be made by
such Department. A1l statutes, Rules and Regulations and procedures. adopted by
the Department of Tax and Revanusz with respect to assessments, reassessments,
petitions for reasssssment, hearings thereon, administrative appeais and zl1
matters relating thereto insofar as the same may relate to the imposition and
collection of the municipal tax on sales of wine are adopted and incorporated
herein by reference to the same extent as if the same were set forth here in
extent and shall apply to the imposition and collection of such tax.

The provisions of this assignment shall not inciude the collection of taxes.
or the allocation or distribution thereof with respect to retail saies made by
the Alcohol Beverage Conircl Commissioner, which shall be responsitle for such
collection, allocation and distribution of such taxes on sales made by it.

§ 175-4-8. Advertising.

8.1 General prohibition. - A1l advertising of wine which encourages
intemperance, makes the consumption of alcoholic liguor appear to be glamorous,
is Tewd or obscene, induces minors ~to purchase, or tends to decejve or
misrepresent, is hereby bprohibited. Federal law, as interpreted by the ABCC,
provides the fellowing guidelines relative +tc acceptable and prohibited
advertising of wine.
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8.2 Permissible media. - Printed advertising of wine in West Virginia
shall be Timited to billboards, newspapers, magazines and similar publications,
and radioc and television.

8.3  Application. - Nc person engaged in business as a producer, processor,
breker, manufactursr, botiler, importer, wholesaler or retailar of wine,
directly or indirectly, or through an affiliate, shall publish or disseminate or
cause to be published or disseminated in any billboard, newspaper, magazine or
similar publication any advertisement of wine, unless such advertisement in
conformity with these reguiations: FProvided, That these provisions shall not
apply to the publisher or standardized outdocr advertising company of any
bil1lboard, newspaper, magazine or similar publication, unless such pubiisher or
outdoor advertising company is engaged in_ business as a producer, manufacturer,
bottler, importer, wholesaler or retailer of wine, directly or indirectiy, or
through an affiliate,.

8.4 Mandatory statements.

8.4.1 Responsible advertiser. - The zdvertisement shall state the
name and address of the producer, manufacturer, bottler, importer or wholesaler
responsible for its publication. Street nams and number may be omitted in the
address. - -

g.4.2 Class, type and distinctive designation. - The advertisement
snall contain a conspicuous statement of the <¢lass and type, or other
designation of the product, corresponding with the complete designation which
appears on the brand Tabel of the product.

8.4.3 Alcoholic content. - The alcoholic content shall be stated
in the manner and form in which it appears on the labels of the wine advertised.

8.5 Lettering.

8.5.1 Conspicuousness of mandatory statements. - Statements
required by this part to be stated 1in any written, printed or graphic
advertisement shall appear fn Jettering or type of a size, kind and coler
sufficient to render them both conspicuous and readily lagible.

In particular:

8.5.1.1 Required information shall be stated against a
contrasting background and in type or lettering which s at Teast the equivalent
of eight (8) point type.

8.5.1.2 Required information shall be so stated as to appear to
be a2 part of the advertisement and shall not be separated in any manner from the
remainder of the advertisement.

8.5.1.3 Where an advertisement relates to more than one

product, the reguired information shall appear in such a manner as to ciearly
indicate thes particular products to which it is applicable.
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8.5.1.4 Required information shall not be buried or concealed
in unrequired descriptive matier or decorative designs.

2.6 Prohibited statements = Generally.
&8.6.1 Restrictions. ~ An advertisement shall not contain:

g.6.1.1 Any statement that 1is false or misleading in any
material particular. For example, the reproduction of medals or facsimiles of
awards, when no medals or awards have been given or where the medals or awards
ware not given on a competitive or comparative basis are prohibited.

8.6.1.2 Any statement that is disparaging of a competitor's
product,

8.6.1.3  Any statement, design, device or representatien which
is obsceneg, Tewd or indecent.

8.6.1.4 Any statement, design, device or representation of, or

relating to, analyses, standards or tests, frrespective of falsity which is

Tikely to mislead the consumer. For example, an advertisement may not contain a

statement such as "Analyzed by the laboratory and found to be pure and

free from deleterious ingredients,” or "Tested and approved. Signed by the
Research Institute." .

2.6.1.5 Any statement, design, device or representation of, or
relating to, any guaranty, frrespective of falsity, which is Tikely to mislead
the consumer. -

8.6.1.5.4 Nothing in this section shall prohibit the use of
any enforceable guaranty in substantially the following form:

"We will rafund the purchase price to the purchaser if he is in any manner
dissatisfied with the contents of this package.”

Blank to be filled in with the nama of person making guaranty.

8.6.1.6 Any statement <that the product is produced, made,
bottled, packed or sold under, or in accordance with, any authorization, Taw or
regulation of any municipality, county or state, federal or foreign government
uniess such statement is required or specifically authorized by the laws or
regulations of such government; and if a municipal county, state or federal
permit number 1is stated, such permit number shall not be accompanied by any
additional statement reiating thereto.

8.6.2 Statements inconsistent with Tabeling. - The advertisement
shall not contain any statement concerning a brand or lot of wine that fis
inconsistent with any statement on the labeling thereof.
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8.6.3 Curative and therapeutic effects. - The advertisement shall
not contain any statement, design or device representing that the use of any
wine has curative or therapeutic effects, if such statement is untrue in any
particular or tends to create a misleading impression. For example,
advertisements may noit contain statements such as " is good for you" or
"Conducive to well-being."

8.¢6.4 Place of origin. - The advertisement shall not represent
that the wine were manufactured in, or imported from, a place or country other
than that of their actual origin, or were produced or processed by one who was
not in fact the actual producer.

8.6.5 Flags, seals, coats of arms, crests and other insignia. - No
advertisement shall «contain any statemenit, design, device or pictorial
represantation of, or relating to, or capable of being construed as relating to
the armed forces cf the United States, or of the American Flag, any state flag
or any emblem, seal, insignia or decoration associated with any such flag or the
Armad Forces of the United States; nor shall any advertisement contain any
statement, device, design or pictorial representation of or concerning any flat,
seal, coat of arms, crest or other insignia, Tikely to falsely lead the consumer
to belieye that the product has been endorsed, made or used by, or produced for,
or under the supervision of, or in zccordance with the specifications of the
government, organization, family or individual with whom such flag, seal, coat
of arms, crest or insignia is associzted.

8.8 Restrictions.

8.8.1 Any statement of beonded wine c¢eilar and bonded winéry
numbers unless stated in direct conjunction with the name and address of the
person oparating such winery or storerocm. Statement of bonded wine cellar and
bonded winery number may be made in the following form: "Bonded Wine Cellar
No. ,'" "Bonded Winery No. JUTBUW.CL No. ,UTBLW. No. N

Ne additionai refesrence thereto shall be made, nor shall any use be made,
of such statement that may convey the impression that the wine has Deen made or
matured under United States government or any state government supervision or in
accordance with United States government or any state government specifications
or standards. ,

28.8.2 Any statement, design, device or representation which
relates to alcoholic content or which tands to create the impression that a wine
is "Unfortified" or has been "Fortified," or has fintoxicating qualities, or
contains distilled spirits {except for a reference to distilled spirits in a
statement of composition where such statement is required by these regulations
to appear as a part of the designation of the product}.

§ 175-4-9. Trade Practices and Conduct of Business Generally.
9.1 Improper inducements. - Federal Taw, as interpreted by the ABCC,
prohibits and these regulations do not authorize a manufacturer to induce,

directly or indirectly, any distributor, Tlicensed retailer or private wine
restaurant to purchass any wines from the manufacturer to the exclusion, in
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whole or in part, of such products which are sold or offered for sale by ancther
manufacturer, when such inducements are in any of the following manners:

5.1.1 By acguiring or holding any interest in any license with
respect to the distributor, licensed retailer or privats wine restaurant, or any
other premises which is owned, cccupied or used in any mannar by such parsons or
his immediate family;

9.1.2 By acquiring any interest in the real or personal property
which 1is owned, occupied, or in any manner used by the distributor, Ticensed
retailer or private wine restaurant or his immediate family in the conduct of
the retail Tiquor store or any other of his businesses;

9.1.3 By furnishing, giving, renting, lending, or selling to the
distributor, licensed retailer or private wine restaurant or his immediate
family any equipment, fixtures, exierior signs, supplies, money, services or
other things of value: Provided, That a manufacturer may furnish items of
nominal value for in-store display or sales purposes and which may only be used
within the confines of such commercial establishment.

9.1.4 By paying or crediting the distributor, licensed retailer or
private wine restaurant or his immediate family for any advertising, display, or
distribution services;

g9.1.5% By guaranteeing any Tcan for the repayment of any financfal
obligation of the distributor, licensed retaiier or private wine restaurant or
his immadiate family;, or

9.1.6 By requiring the distributor, licensed retailer or private
wine restaurant to take and dispose of a certain quota of any wine.

9.2 . Interest in the retail license. - The manufacturer may not acquirs or
hold any interest in any license required to be obtained by the distributor,
lTicensed retajier or private wine restaurant or his immediate family, with
respect to the subject commercial establishment or any other premises which is
owned, occupied or in any manner used by the distributor, licensed retailer or
private wine restaurant or his immediate family.

9.2.1 This prohibition inctudes the officers, partners, employees,
cther representatives, and the immediate family of any such individuais, of the
manufacturer,

8.2.2 Also prohibited is any such interest acquired by a separate
corporation in which the manufacturer or its officers, pariners, employees or
other representatives, and the immediate family of any such individuals, hold
any ownership interests or with which such persons are otherwise affiliated.

9.3 Interest in real or personal property of the distributor, licensed
retailer or private wine restaurant,

9.3.1 Manufacturers may not acguire or hoid any interest in real

or personal property which s owned, occupied, or in any manner used by the
distributor, Tlicensed retailer or private wine restaurant or his immediate
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family in the conduct of the business of selling wine or any other of his
businesses or those of his immediate family.

g.3.2 The foregoing prohibition also .applies to any interest
acguired by corporate officials, partners and employees or other
representatives, or the Jimmediate family of any such findividuais, of the
manufacturer and to any fnterest which {s acquired by a separate corpcratien in
which the manufacturer or Jts officers, partners, employees or other
representatives, or the immediate family of any such individuals, hold any
ownership interest or in which they are otherwise affiliated.

9.32.3 ‘A manufacturer is prohibited from acauiring a mortgage on a
distributor's, Ticensed retailer’s or private wine restaurant's real or personal
property or on the real or personal property of such person's immediate family.

9.3.4 A manufacturer is prohibited from the renting of display
space or shelf space at any commercial =establishment operated by the
distributer, Jicensed retailer or private wine restaurant or his immediate
family.

9.4 Furnishing things of value.

3.4.1 A manufacturer may not furnish, give, rent, or lend %o the
distributor, licensed retailer or private wine restaurant or his immediate
family any equipment, fixtures, exterior signs, suppiies, monay, services or
other things of value. However, a manufacturer may sell to the distributor,
Ticensed retailer or private wine restaurant gocds which are to be vrescld to the
general pubiic, or tc memkers of the private wine restaurant, and which is not
wine so long as the distributor, Ticansed retailer or private wine restaurant
must pay the normzl sale price for such goods.

9.4.2 This prchibition also applies to any similar activity which
occurs through a third party, such as a retailer association or display company,
where the benefits _resuiting to the distributor, licensad retailer or private
wine restaurant may be considered as providing such persons with a thing of
value without the payment of an appreopriate purchase price.

9.4.3 The sale of any equipment, supplies or fixtures to a
distributor, Ticensed retailer or private wine restaurant by a manufacturer must
take place at the then current market value and there may be no special price
advantage to purchasing from one ‘manufacturer as oppesed to another
manufacturer,

9.4.4 The manufacturer may not provide any assistance (financial,
Tegal, administrative or influential) to the distributor, licensed retailer or
private wine restaurant in such person's acquisition of the license required to
be a distributor, licensed retailer cr private wine restaurant.

g9.4.5 A manufacturer may not furnish any exterior advertising
signs to a distirbutor, 1icensed retafler or private wine restaurant. However,
it is possibie for the manufacturer to provide interior signs te such persons.
Additionally, the manufacturer may advertise by billboards which display
atcocholic liquors, wine or nonintoxicating beer, but the manufacturer may not
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identify any distributor, licensed retailer or private wine restaurant within
such advertisement.

9.4.6 A manufacturer may not furnish to a distributor, licensed
retailer or private wine restaurant at Jess than the normal sale price anything
of value which the licensed retailer may merchandise in his business. These
things of value include nonalccholic mixers, pouring racks, and similar items.

9.5 Paying for advertising, display or distribution service.

9.5.1 . A manufacturer may noct provide a distributor, Ticensed
retailer or private wine restaurant with free advertisement, exterior display or
distribution services, or any similar types of services.

9.6 Quota saies.

9.6.1 A distributor, licensed retaiier or private wine restaurant
may not be vrequired to purchase any alccholic Tiguors in order to purchase
nonaicohalic liquors or other products from a manufacturer.

9.7 Other.

2.7.1 A manufacturer may not touch the product or displays of
ancther manufacturer,

§ 175-4-10. Refusal, Suspension or Revocation of License.

18.1 Refusal, suspension or revocation of license; applicant or licensee
not a suitable person. - To the extent that West Virginia Code 8§ 80-8-7 requires
that the Commissioner refuse to T17cense any applicant therefore if he finds that
"such appiicant s nmot a suitable person,” the Commissicner shall refuse to
license any applicant or shall revoke or suspend the license of any licensee
whom he affirmatively finds nnt to be of good reputation in the community
wherein such Ticense is scught cr granted. In considering whether a person is
"not a suitable person,” the Commissioner may take intc account other factors,
such as are stated in Section 5-7-2 of these regulations, with respect to such
person in addition to the reputation of such psrson in the community wherein
Ticensure is sought or granted. This regulation shall fTnclude within dts
purview the person or persons who manage or conduct the affairs of the applicant
or licensee inscfar as the same relates to the purpose for which the Ticense is
sought or granted hersunder.

9.2 Refusal, suspension or revocation of license; premises not a suitable
place. - If the Commissioner finds that the premises for which licensure is
sought 1is not a "Suitable Place," fails to mset the requirements of any
provision of law cor regulations of this State or of the United States, is in
violation of any zoning ordinance and that no variance has been granted to the
extent therefor, or that iilegal activities are occurring or are allowed to
occur at such premises, the Commissioner shail refuse the application for
licensure. ) ’

To the same extent, if such foregoing condition is found to exist after
Ticensure has been granted with respect to such premises, the Commissioner may
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either suspend or revoka any such license, or may grant a reasonable time within
which to correct any such violation ar condition.

10.3 Refusal, suspension or revocation of license; disqualification of
beneficial owner or of persons managing or conducting affairs of applicant or
licensee. - When, by the provisions of any law, a person is prohibited from
oewning any interest in a distributor, a licensed retailer or a private wine
restaurant, such prohibition shall extend and be deemed tec dinclude any
beneficial dinterest in such licensed distributor or Tlicensed retafler.
Licensurs may bes refused at any time it is found by the Commissioner that a
perscn so prohibited is, in fact, a true and actual owner ov part owner in such
distributor, Ticensed retailer or private wine restaurant. Such Timitations as
to ownarship shall aiso apply with respect teo persens who actually, in whole or
part, manage or conduct the affairs for which Ticensure is sought or granted.
If at any time the Commissioner determines that the true, beneficial and actusal
ownership, management or the conducting of the affairs of a licensed person,
firm or corporation is held, controlled, managed or conducted by persons nct
permitted so to do pursuant to either federal or state law or regulations, the
same shall be grounds for immediate revocation of Tlicensura.

10.4 Dual ownership prohibited. - No person, including the spouse or
unemancipated child of such person cor any child of such person while a resident
of the household of such person, whether or net such child has attained his or
her majority, shall be licensed simultaneosusly as a distributer and a licensad
retailer, as z private wine restaurant and a distributor, or as a Ticensed
retailer and a private wine restaurant, similarly, no such person may own a
simultansous interest, includirg any beneficfal interast, in such activities.

10.5 Alcohol Beverage Control Commissioner employees prohibited from
ownership in a private wine restaurant, 3}icensed retailer or distributor. -
Neither the Alcohol Beverage Control Commissicner nor any other employee of the
Alcohcl Beverage Control Commissioner shall have any interest of whatscever
nature or kind, beneficial or otherwise, in any licensed retailer, distributor
or private wine restaurant, nor shall the spouse or unemancipated child of such
Commissioner nor shall any child of any such person, while a rasident of the
household of such person, whether or not such child has attained his or her
majority, hold or own any interest, including a beneficial interest.

10.6 Management or conduct of affairs of Jlicensee by certain persons
prohibited. - No person, firm or corporation shail be Ticensed as efther a
distributor or retaiier, which person allows or permits any other person to in
any way cor in any capacity conduct or manage, in wheole or in part, the affairs
of the person, firm or corporation soughi to be licensed when either of such
persons has: (a) been convicted of a felony or other crime invelving moral
turpftude within three (3) years next preceding the date upon which the
application 1is filed, (b) been convicted of violating the ligquor laws of any
state or the United States within two (Z2) years next preceding the date upon
which the application is filed, or (c) had any license revcked pursuant to the
provisions of chapter sixty of the Code or under the liquor laws of any other
state within five (5) years next precading the date upon which the application
is filed, to in any way or in any capacity conduct or manage, in whole or in
part, the affairs of the person, firm or corporaticn sought to be licensed. In
determining compiiance with this section, the Commissicner shall make such
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determination based upon the substantial duties of the person in guestion and
not upon the titie or other extranecus factors relating thereto.

10.6.1 =~ This requlation shall apply only %to the extent that the
person, firm or corperation seeking or attaining Ticensure has such person or
persons employed or engaged:

10.6.1.1 in either the sale or distribution of wine,
10.6.1.2 9in the acquisition of wine, or

10.6.1.3 in any substantial way manages or conducts the affairs
of the applicant or licensee.

10.6.2 This regulatien shall apply to all renewais of Ticensure and
yiolation of its provisions during any period for which Ticensure has been
granted shall be grounds for immediate revocation.

10.7 Refusal, suspension or revocation of license. - The Commissioner may
refuse to license or may suspend or revoke the Ticense cof any supplier,
distritbutor, licensed retailer or privete wine restaurant whom he finds nct to
be in compliance with the provisions of any Taw rule or regulation of the United
States or of this State relating to the sale or distribution of wine.

§ 175-4-11. Hearing and Appeal Procedure.

11.1 Order refusing Ticense, suspending or revoking same. - If the Alcohel
Beverage Contrel Commissioner refuses to issue a license or suspends or revoKes
a license, he shall make and anter an order to that effect and mail by certified
mail, return receipt requested, a copy of said order to the licensee, or serve
the same as provided for the service of legal process in accordance with the
West Virginia Rules of Civil Procedure.

11.2 Petition for hearing. - Any applicant or licensee, as the case may be,
adversely affected by such order, shall have the right to a hearing thereon
bafore the Commissicner or a perscn designated by him as hearing examiner:
Provided, That a petition in writing for such a hearing fs served upon the
Commissioner within ten (10) days following the receipt hy such applicant or
licensee of said copy of said order.

11.3 Petition requirements. - The petition for a hearing is to bhe in
writing with an original and one (1) ceopy. It shall be complete in itself so as
to fully state the issues. No telagram, telephcne call, Tletter or similar

communication will be regarded as a petition. The petition must contain the
foliowing:

11.3.1 A clear and concise assignment of each error which the
petitioner alleges to have been committed by the Commissioner in the
determination of a violation, with each assignment of error being shown in
separately numbered paragraphs.

11.3.2 A clear and concise statement of fact upon which the
petitioner relies as sustaining its assignment of error.
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11.3.3 A prayer setting forth the relief sought.
11.3.4 The signature of the petiticner or fts officers signing such
petition.
11.3.5 A verification by the petitioner.
11.4 Hearings - cost depesit. - The perscn demanding & hearing shall give

security for the cost of said hearing in the amount of three hundred dollars
(3300) and said cost deposit shall be advanced by certified check, cashier's
check or money order payabie tc the Alcohol Beverage Control Commissioner and
shall accompany the petition demanding a hearing.

11.5 Subpoenas and subpoenas duces tecum. - In all hearings held under West
Virginia Code article 60-8, and these regulations, the evidence of witnesses and
the production of documentary evidence may be required through the use of
subpoenas and subpoenas duces tecum. Such subpoenas or subpoenas duces tecum
may be issued at the request of the Commissioner or by the licensse, the same to
be jssued by either the Commissioner or his duly appointed hearing examiner.

11.5.1 Every such subpoena &and/or subpoena duces tecum shall be
served at Teast five (5) days before the return date thereof, szither by personal
seryice made by any person twenty-cne (21} years of age or older or by
registered mail, but a return acknowledgement signed by the person to whom the
subpoena or subpcena duces tecum is directed shall be required to prove service
by registered or certified mail.

11.5.2 ATl subpoenas and subpoenas duces tecum will be dissued in
the name of the Alcchol Reverage Control] Commissioner, but any party requesting
their issuance must see that they are properly served. Service of subpoenas and
subpoenas duces tecum issued at the insistence of the Cemmissioner are to be the
responsibility of such Commissiaoner. Any person who serves any such subpoena or
suppoena duces tecum is entitled to the same fee as sheriffs who serve witness
subpoenas for the circuit courts of this State, and fees for the atiendance and
travel of witnesses shall be the same as for witnesses before the circuit courts
of this State. :

11.5.3 A1l such fees shall be paid by the Commissioner if the
subpoena or subpoena duces tecum is {ssued, without the request of an interested
party, at the insistence of the Commissioner.

11.5.4 A1l such fees related to any subpoenas or subpoena duces
tecum Tssued at the insistence of a licensee shall be paid by the licensee out
of the hearing deposit.

11.5.5 ATl requests by the licenses or the Commissicner for
subpcena and subpoena duces tecum shall be in writing and shall contain a
statement acknowledging that the requesting party agrees to pay such faes.

11.5.6 Any person receiving a subpoena or subpoena duces tecum
issued hereunder shall honor the same as though it was jssued by a circuit court
of the State, and shall appear as witness and/or produce such beoks, records or
papers in response to such subpoena or subpoena duces tecum. In case of
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disobedience or neglect of any subpoenz or subpoena duces tecum served on any
person or the refusal of any witness to testify to any matter regarding which he
or she may Dbe tawfully interrogated, the circuit court of the county in which
the hearing is being held or the judge thereof in vacation, upon application by
the Commissioner, shall compel obedience by attachment proceeds for contempt as
in the casz of disobedience of the requirements of a subpcena or subpoena duces
tecum fssued from such circuit court or a refusal to testify therein,

11.6 Stay of suspension or revocation order. - The service of a petition
for hearing upon the Commissioner shall operate to suspend the executien aof any
revocation or suspension of a distirbutor, licensed retailer or private wine
restalrant with respect to which a hearing is being demanded excent:

11.7 Hearing date. - The Commissionaer shall set a date for any hearing
demanded and notify the person demanding such hearipng of the date and time of
said hearing, which said hearing shall be held within thirty (30) days after
receipt of said demand.

11.8 Place of hearing. = Hearings will be held in Charleston, West
Virginia, unless the Commissicner determines otherwise.

11.9 Continuances. - Hearings will not be delayed by a motion for
continuance, unlass it is timely made and sets forth good and sufficient cause.
Conflicting engagements of counsel or the employment of new counsel wiil never
be regarded as good ground for a continuance, unless set forth in a motion filed
promptly after the notice .of hearing has been mailed, or uniess extenuating
circumstances are shown which the Commissioner deems adequate.

11.10 Absence of petitioner, counsel or his representative. - The
absence of the petitioner, his Tegal counsel or his representative at & hearing,
after service of notice of time, place and date, shall nct be the occasion for
detay or continuance. The hearing shall proceed and the case be regarded as
having been submitted for dacision on the part of the ahsent petitioner or
petitionars. :

11.11 Hearing. - The Commissioner may designate an examiner to conduct
the hearing.

11,311  The petitioner may appear indfvidually, or by legal counsel,
or by duly authorized representative. In ithe absence of the petitioner, written
evidence of a representative's agent's authority must he presented to the
satisfaction of the Commissioner.

11,11.2  The petitioner, his duly authorized representative or agent,
may with the approval of the Commissicner, waive the right %o a hearing and
agree to submit the case for decision upon the petition and record, with or
without a written brief. Such waivers and agreements are to be in writing or
upon the record.

11.12 Argument and briefs. - Petitioners will be given an opportunity
for argument within the time Tlimits fixed by the Commissioner following
submission of evidence. The Commissicner will accept briefs in Tieu of

argument. Briefs must be filed within ten (10) days after the hearing.
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11.13 Evidence admissible at hearing. - The Commissioner may admit any
retevant evidence, except that he shall observe the rules of oprivilege
recognized by Taw relating to communications and topics. A finding is to be
supported by the kind of evidence commonly relied upon by reasonably prudent men
in the conduct of their affairs, whether or not the evidence would be zdmissible
befora a Jury. The Commissioner may exclude any sevidence which {is irrelevant,
unduly repetitious, or Tacking in substantial probative effect.

11.14 Record of proceedings. - There shall be z record made at all
hearings held pursuant to these regulations.

11.1% Commissioner's decision. - After the conclusion of the hearing,
or within taen (10) days of receipt of the transcript thereof, the person
designated by the Commissioner as hearing examiner shall prepare a recommended
decision supported by findings of fact and conclusions of Taw affirming,
modifying cor vacating the earlier order of the Commissicner. Thereafter, ths
Commissicner, within ten (10) days of receipt of such recommended decision,
shall either accept or reject such recommended decision, and if he shall accept
such decision, he shall sign and acknowledge the same as his own after having
reviewad the transcript and all exhibits attached and affixed thereto, and if he
shall reject the same, he shall within ten (10) days of receipt of such
recommended decision prepare a decision setting forth his own findings of fact
and conclusions of Taw. In either event, the order signed by the Commissioner
shall be final uniess vacated or modified upon judicial review thereof. A copy
of said order shall be served upen each party to the hearing and their attorney
of record, i7 any, in person or by registered or certified mail.

11.16 . .Appeal to circuit court. - An appeal may be taken by the
applicant or licensee to the Circuft Court of Kanawha County, West Virginia or
with the Jjudge thereof in vacation, if filed within thirty (30) days after the
charge wupon which safd party vrecefved notice of the final order of the
Commissioner. ‘

11.17 Supreme Court of Appeals. - An appeal may be taken by the
applicant or licensee, or by the Commissioner from the final judgment of the
circuit court to which the applicant ar Ticensee has appealed, the same to be
taken in the manner and within the time provided by law for civil appeals
generaliy. '

§ 175-4-12. SeverabiTity.
12.1 Severability. - The ssctions and subsections of these regulations
shall be deemed severable. Should any section or subsection, be deemed by

judicial opinion or legislative enactment to be invalid, uncenstitutional or in
any manner contrary to the laws of the State cof West Virginia, then such opinien
or epactment shail finvalidate only that particular secticn or subsection of
these reguiations and all other sections or subsections shall remain in full
force and effect: Provided, That such remaining porticns are not determined to
be inseparable, and to this end these regulations are declared separabla.
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NOTICE OF EMERGENCY RULE DECISICK BY THE SECRETARY OF STATE

AGENCY: 2lcohol Reverage Control Commissioner

Amendments, Series 4; Retail Sale of Wine in Grocery
Stores, Wine Specialty Shops and Provate Wine Restaurants

RULE:

DATE FILED AS AN EMERGENCY RULE: July 3, 182%0

DECISION NO. 27-90

Following review under WV Code §2%A-3-15a, it is the decision of
the Secretary of State that the above emergency rule be approved.
A copy of the complete decision with reguired findings is avail-

able from this office.
T At

KEN HECHLER
Secretary of State

(Plus all the valunteer
help we can get)
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F42.8000 - —

EMERGENCY RULE DECISION
(ERD 23-3%0)

DECISION

AGENCY: Alcchel Beverage Control Commizsioner

RULE: Amendments, Series 4, Retail Sale of Wine in Grocery
Stores, Wine Spegiality Shops and Private Wine
Restaurants o

FILED AS AN EMERGENCY RULE: July 3, 19390

The Alcohol Beverage Control Commissioner (ABCC) has emergsancy

amendments to the above rule.

West -Virginia Code "§29A-3-~15a_ reguires the Secretary of State
£o review all emergency rules filed after March 8, 1986. . This
review requires the Secretary of State to determine if the
agency filing such emergency zrule: 1) has complied with the
procedures for adopting an emergency rule; 2) exceeded the
scope of 1ts statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists Jjustifying the
promulgation of an emergency rule.

Following review, the Secretary of State shall issue a decision
as to whether or not such an emergency rule should be disap-
proved [29A-3-15a({a)l.

{A) Procedural Compliance: WV Code 292~3-~15 permits an agency
to. adopt, amend or repeal, without hearing, any legisla-
tive rule by £filing such rule, along with a statement of
the circumstances constituting the emergency, with the
Secretary of State and forthwith with <the Legislative
Rule-Making Review Commitites (LRMRC),.

If an agéncy has accomplished the above two required filings
with the appropriate supporting documents by the time the
emergency rule decision is issued or the expiration cf the
forty~two day review period, whichever is socner, the Secretary
of State shall rule in favor of procedural compliance.

The ABCC filed this emergency rule with suppcrting documents
with the Secretary of Stats on July 3, 1290 and with the LRMRC
con July 2, 1990.° i

help we can get)
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par. 7 It is the determination of the Secretary of State that the ABCC
has complied with the procedural reguirements of WV Code
§292-3-15 for adoption of an emergency rule.

rar. 8 (B) Statutory Authority -- WV Code §60-2-16 reads: -

The commission {commissioner] shall have the power to prescribe rules and
regulations to give effect to the powers invested in [t (him) by this
chapter. Rules and regulctions shall be recorded in o book especially kept
for that purpose, and in its (his) discretion may be published for general
circulation, All other records and entries necessary toc show the official
conduct of the commission (commissioner) shall be preserved and shall be
public records and open for inspection during business hours.

par. 9 It ig the determination of the Secretary of State that the ABCC
has not exceeded its statutory authority in promulgating this
emergency rule, .

par, 10 (C) Emergency: WV Code 29A-3-15(g) defines "emergency" as
follows:

(g} For the purposes of this section, an emergency exists when the
promulgation of a rule is necessary for the immediacte preservation of the
public peace, health, safety or weffare or is necessary to comply with a
time limitation established by this code or by g federal statule or regulation
or to prevent substantial harm to the public interest.

par. 11 There 'are essentially three classes of emergency broadly
presented with the above provision: 1) immediate preservation;
2} time limitatiofi; and 3} substantial harm. An agency need

only document %o the satisfaction of the Secretary of State.
that there exists a nexus between the proposal and the circum-
stances creating at least one of the above three emergency
categories.

par. 12 The facts and cilrcumstances as presented by the ABCC are as
follows: ’ '

The sgublect rule repeals and replaces the prior rule. This
action is necessary due to bringing the rule into conformity
with current laws, to clarify the rule through the addition of
definitions, to expand the hearing process, toc further clarify
manufacturer prohibitions and explain advertising regquirements.
This rule will substantially reduce confusion on the part of
the public, vendors and manufacturers.

par. 13 It is the determination of the Secretary of State that this
proposal gualifies under the definition c¢f emergency under the
"time limitation" and changes in the law.




par.

14

This decision shall be cited as Emergency Rule Decision 223-90
or ERD 2%-90 and may be cited as precedent. This decision is
available from the Secretary of State and has bkesn £iled with
the Alcohel Beverage Control Commissioner, the Attorney General
and the Legislative Rule Making Review Commission,
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