. Do Not Mark In this Box
WEST VIRGINIA
SECRETARY OF STATE
KEN HECHLER
ADMINISTRATIVE LAW DIVISION
Form #6 '

NOTICE OF FINAL FILING AND ADOPTION OF A LEGISLATIVE RULE AUTHORIZED
BY THE WEST VIRGINIA LEGISLATURE.

AGENCY: ALCOHOL BEVERAGE CONTROL COMMISSIONER . TITLE NUMBER:_175

AMENDMENT TO AN EXISTING RULE: YES_X , NO___
IF VES, SERIES NUMBER OF RULE BEING AMENDED: __%

TITLE OF RULE BEING AMENDED: _RETAIL SALE OF WINE IN GROCERY STORES,
WINE SPECIALTY SHCPS AND PRIVATE WINE RESTAURANTS

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE OF RULE BEING PROPOSED:

THE ABOVE RULE HAS BEEN AUTHORIZED BY THE WEST VIRGINIA LEGISLATURE.,

AUTHORIZATION IS CITED IN (house cr senate bill nurnber) _ §.B. 1
SECTION 64-7-1(k) . _ ,PASSED ON MARCH 14, 1992

THIS RULE 1S FILED WITH THE SECRETARY OF STATE. THIS RULE BECOMES EFFECTIVE ON

THE FOLLOWING DATE: APRTL 15, 1992

ol e
ESERY Q. CAMPER, JR.

COMMISSIONER




FILED
State of West Virginia 552 PR 15 M4 8 20
Department of Tax and Revenue orETT 6F WEIT VIRBINGA
GASTON CAPERTON ‘Charleston 25305 <JAMES H, PAIGE 11T
GOVERNOR SECRETARY

CONSENT TO FILE RULE

April 10, 1992

To Whom It May Concern:

Title of Rule: Retail Sale Of Wine In Grocery Stores, Wine
Specialty Shops And Private Wine Restaurants
Title Numhber: 175

Series Number: 4

Pursuant to West Virginia Code § 5r-2-2(a), the undersigned hereby
consents te the filing of the foregoing rule,

Signed this 10th day of April, 1992,

es I, Paige, III
ecretary, Tax and Revenue




WEST VIRGINIA LEGISLATIVE REGULATIONS 8 50
ALCOHCL BEVERAGE CONTROL COMMISSIONER 227 APR 15 BTV

DEPARTMENT OF TAX AND REVENUE e N
TITLE 175 PEET LT %&ﬂ-f*ﬁé
N “5-;’1 R
APRIL 15, 1902 SEERIA
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§ 175-4-1. General.

1.1 Type of Regulation. - These regulaticns are legislative regulations as.

defined in West Virginia Cods § 29A-3-1 et seq.

1.2 Scope. - These legislative regulations repeal znd replace 175 C.S.R. 4
and establish the procedure for the supply, distribution and retail sale of wins
in the State of West Virginia by grocery stores, wine speciaity shops, private
wine restaurants and restaurants specialtly Ticensed to sall West Virginia wines.

1.3 Authority. - These Tegislative regulations are promulgated under the
authority of West Virginia Code §8 60-2-1%, 60-8-23 and 28A-3-1 et seq.

1.4 Filing Date. - April 1b, 1892.
1.5 Effective Date. - Aprii 15, 1892.
§ 175-4-2. Definitions.

2.1 Definition of terms used. - As used in these regulations, unless the
context clearly reguires otherwise, the following terms shall have the meaning
ascribed herein, and shaill apply in the singular and in the plural.

2.1.1 "Advertisement" means any advertisement of alccholic Tigquors
through the medium of Dbillboards, newspapers, magazines, or similar
publications, and dispiay materials or eguipment except that such term shall not
include: (1) any Tabel affixed to any container of alccholic liquors or wine, or
any individual cevering, carton or other wrapper of such container; or (2) any
editerial or other reading matter in any pariodical or publication or newspaper
for the preparaticn or publication of which no money or other valuable
consideration is paid or promised, directily or indirectly, by any person subject
to these regulations. _ -

2.1.2 "Alcoho1" means ethyl alcohol, whatever its origin, and
shall include synthetic ethyl alcohol but not denatured alcohol.

2.1.3 "Alcoholic  Tiguor"™ or "liguer" means alceho?, beer,
fortified wine and distilled spirits, and any Tiquid or solid capable of being
used as an alcoholic beverage, but shall net inciude wine with an alcohol
content of fourteen percent (14%) or less by volume, nonintoxicating beer or
ronintoxicating beverages. : - :
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2.1.8 . "ATcohol Beverage Control Commissioner"™ or "ABCC" or
"Commissioner" means the West Virginia Alcohol Beverage Control Commissioner
(Administrator) or his delegate.

2.1.5 "Average Monthly Inventory"™ means the amount of food, food
products and consumable supplies for the table which are maintained .4n the
inventory of a Tlicensed retailer, _ Such phrase shall not include stock or

inventory of wine. With respect to grocery stores which have no demonstrable
histery of inventory maintenance of such products on an average monthly basis,
such grocery store shall not be granted licensure as 2 wine retailer until the
appiicant can demenstrate such history during the three (3) months next
preceding the date on which 1icensure is granted. With respect to those
applicants for Tlicensure as a wine retailer, whose business 1is primarily
seasonal because of their association with or close dependence upon a lodge,
resort or similar establishment and the Commissioner so finds, such applicant
will be permitted to select any quarter during the twelve (12) month period next
preceding the month during which application for Ticensure is made during which
guarter so selected the requisiie inventory was maintained by the applicant for
each month during such quarter. A1l other applicants for licensure as a wine
retajTer, other than theose with no demonstrable inventory history or those with
a seasonal histery, who are applying as a grocery store must demonstrate the
maintenance of the requisite inventory over the twelve (12) months period next
preceding the year or part thereof for which licensure is sought.

2.1.6 “"Average Monthly Sales" means the amount of food, food
oroducts and consumable supplies for the table which are sold by a licensed
ratailer, Such phrase shall not include the sales of wine. With respect to

grocery stores which have no demonstrable history of sales of such products on

an average monthly basis, such grocery store shall not be granted Ticensure as z

wine retaiier until the applicant can demonstrate such history durirng the three

(3) months next preceding the date on which Ticensure is granted. With respect ]
to those applicants for licensure as a wine retailer, whose business is _
primarily seasonal because of their association with or close dependence upon a

lodge, resort or similar establishment and the Commissioner so finds, such

applicant will be permitted to select any quarter during the twelve (12) month

period next preceding the month during which application for licensure is made

during which quarter sc selected the requisite sales level was maintained by the

applicant for each month during such gquarter. A1l other applicants for

licensure as a wine retailer, other than those with no demonstrable inventory

history or those with a seasonal histeory, who are applying as a grocery store

must demonstrate the reguisite sales over the twelve (12) month period next

preceding the year or part thereof for which Iicensure is sought.

2.1.7 "Case Tot" means a complete case of distilled spirits.

. 2.1.8 "Commissioner" means the West Virginia Alcchol Beverage
Contrel Commissioner or his delegate.

2.1.9 "Department” means the West Virginia Department of Tax and
Revenue. .

2.1.10 "Distilled spirits" means ethyl alcohol, ethanol or spirits
of wine, including all dilutions and mixtures therscf, from whatever source or
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by whatever process produced, for beverage use, and shzil include, but not be
Timited to, neutral spirits, whiskey, brandy, rum, gin, vodka, cordials and
Tiqueurs. Any alccholic beverage containing more than twenty=four percent (24%)
of alcohol by volume shall be deemed to be distilled spirits.

2.1.11 "Distributor™ means any person whose principal place of
business is within this State, and who is engaged in selling or distributing
wine to retailers or private wine restaurants and selling or distributing port,
shervy and madeira winss to wine specialty shop under the authority of West
Virginia Code article 60-8 and actually maintains a warszhouse in this State for
the distribution of wine.

2.1.12 "Food" and "food products" means and includes edible
foodstuffs intandad for human consumpticn and {tems commonly thought of as food,
including, by way of dillustration and not by Timitatien, cereals and cereal
products, meat and meat products, fish and fish products, poultry and poultry
nroducts, fresh and salt water animal products, eggs and egg products,
vegetables and vegetable products, fruit and fruit products, flour and flour
products, sugar and sugar products, milk and milk products, cocoa and cococa
products, coffee and coffee substitutes, tea, herbds, spices, salt and salt
substitutes, condiments, soft drinks, soft drink mixes and syrups, tendasrizers,
food coloring, bottled drinking water, sugar substitutes, oleomargarine,
shortening, gelatins, baking and cooking ingredients, mushrooms, spreads,
relishes, desserts, flavorings, edible seeds, nuts and berries: Provided, that
the term “food" and "food for meals” does not include medicines, vitamins and
dietary supplements whether in liguid, powdered, granular, tablet, capsule,
Tozenge, or pill form; spiritous, malt or vinous Tiguors or beer; Tce; tobacco
or tecbacco products; candy and cenfections; chewing gum; cake letters; breath
mints; or food sold threough a vending machine.

2.1.13 "Food or Foodstuffs Normally Associated with Wine" means
food and food products but shall exclude:

2.1.13.1 Any product containing alcohol, other +than wine,
permitted to be sold at retail pursuant to West Virginia Code article 60-8,
including, but not Timited to, nonintoxicating beer;

2.1.13.2 Soft drinks; and

2.1.13.3 Tobacco and tobacco products, and other products
associated with the use cof tobacce, and any other product exemnt from consumer
sales and service tax.

2.1.14 "Fortified wine" means any wine to which brandy or other
alcohol has been added and includes dessert wines which are not fortified and
any wine containing greater than fourteen percent (14%) alcohol by vyolume:
Provided, That fortified wina shall not include wine with an alcohol contsnt
greater than fourtesen percent (14%) if such alcchol content is derived solely
from fermentation and no brandy or other alcohol has been added.

2.1.15 _"Grocery Store" means any retail establishment, commonly
known as a grocery store, supermarkei or delicatessen, where food, food products
and supplies for the table are sold for consumption off the premises with
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average monthly sales (exclusive of sales of wines) of not less than three
thousand doliars and an average monthly inventory (exciusive of idnventory of
wine) of not less than three thousand dellars. The term '"grocery store'" shall
also include and mean a separate and segregated portion of any cother retafl
store which is dedicated solely to the sale of food, food products and supplies
for the table for consumption off the premisss with average monthly sales with
respect to such separate or segregated porticn (exclusive of sales of wine) of
not less than three thousand dollars and an average monthly inventory (exclusive
of jnventory of wine) of not less than thrze thousand dollars.

2.1.1% "Tmmediate family" means  and inciudes, = but i35 not
necessarily limited to:

2.1.16.1 If the licensed retailer or private wine restaurant s
other than a partnership or corporation, the Tlicensed retailers' spouse,
brother, sister, son, daughter, mother, mother-in-law, father, father-in-Taw,
son-in-law, daughter-in-law, brother-in-law, sister-in-law, uncle, aunt or
cousing

2.1.16.2 If the Ticensed retailer or private wine restaurant is
a partrership, each partners' spouse, mother, father, brother, sister, son,
daughter, mothar-in-Taw, father—in-Taw,_ son-in-Taw, daughter-in-Tlaw,
brother-in-law, sister-in-Taw, uncie, aunt or cousin of each such partner;

2.1.16.3 If the Ticensed retailer cr private wine restaurant is
a corporation, the corporations' directors, officers or employees and the
spouse, mother, father, brother, sister, son, daughter, mother-in~law,
father-in-Taw, scn-in-Taw, daughter—-in-law, brother-in-iaw, sister-in-Taw,
uncle, aunt cor cousin of each such dirsctor, officer or employes.

2.1.17 "Importer” means a person who brings in or carries in goods
from a foreign country for the purpose of saie of such goods in this country.

2.1.18 "Intoxicated" means having one's faculties impaired by
alcohol or other drugs to the point where physical or mental conirel or both are
markedly diminishsad. . .

2.1.1% "Licensed retailer" means any person such as a grocery store
or wine specialty shop Ticensed in accordance with Wsst VYirginia Code article
60-3, 60-3A or 60-8 by the Commissioner to sell wine at retail to the public for
of f-premises consumption and shall, where applicable, include private clubs
licensed under the provisions of West Virginia Code article £0-7; and shall,
with respect to municipal tax and consumer sales tax, be deemed to include farm
wineries; however, the ierm shall not include a2 private wine restaurant or
restaurants specially licensed in accordance with West Virginia Code
§ 60-8-3(k).

2.1.20 "Manufacture" means to distiil, reciify, ferment, brew,
make, mix, concoct, process, blend, bottle or fi11 an original package with any
alcoholic Tiquor or wine.

2.1.21 "Manufacturer'" means any person engaged in the manufacture
of any alcoholic liquor or wine, and among others will dinclude but not be
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limited to, & producer, broker, processor, bottler, Jmporter, distiller,
rectifier, winemaker or brewer.

2.1.22 "Municipal Tax" means, for purposes of these regulations,
the .tax imposed by any municipality upon purchases wine pursuant to the
provisions of West Virginia Code § 8-13-7, and shall also include taxes Tmposed
upon all purchases of wine made or consummated outside the corporate limits of
any municipality under the provisions of West Virginia Code § 6C-3-8d.

2.1.23 "Nonintoxicating beer" shall mean 211 cereal malt beverages
or products of the brewing industry commonly referred tc as besr, lager beer,
ale and all other mixtures and preparations precduced by the brewing industry,
inciuding malt coclers and containing at least one half of one percent (.5%)
alcohol by volume, but not more than four and two-tenths percent (4.2%) of
alcohol by weight, or six percent (6%) by volume, whichever s greater, ail of
which are declared by West Virginia Code § 11-16-3 to be nonintoxicating and the
word "liquor™ as used in West Virginia Code § 60-1-1 et seq. shall not be
censtrued to include or embrace nonintoxicating beer nor any of the bDeveragss,
products, mixtures or preparations inciuded within this definition.

2.1.24 "Original package'" mezns any closed or sealed container or
receptacie used for hoiding alcecholic Tiquor or wine.

2.1.25 "Person" means any individual, partnership, Jjoint stock
company, bDusiness trust, assoclation, corporation or other form of business
enterprise, including a receiver, trustee or liguidating agent.

2.1.26 "Post-off" means any discount (irrespective of its
denominatien by the supplier) which a supplier gives %to a distributor which
relates to a specific brand, class and type of wine or size thereof, which
discount is of limited duration, and which bears no relatienship to the amount
or guantity of such wine purchased by the distributor from the supplier.

2.1.27 "Private wine restaurant" means a restaurant which: (1) Is a
partnership, 1imited partnership, corporation, unincorporated associatfen or
other business entity which has as its principal purpose the business of serving
meals on its premises to its members and their guests; (2) is licensed under the
provisions of West Virginia Code article 60-8 as to 2ll of 7ts premises or as to
a separate segregated portion of its premises to serve wine to its members and
their guests when such sale accaompanies the serving of food or meals; and (3)
admits only duly elected and approved dues paying members and their guests while
in the company of a member, and does not admit the general public.

2.1.28 "Public place"™ means any place, building or conveyance to
which the public has, or is permitted to have access, including restaurants,
soda fountains, hotal dining rooms, lcbbies, and corridors of hotels and any
highway, street, lane, park or place of public resort or amusament: Provided,
That the term "public place”™ shall not mean or include any of the above-named
places or any portion or portions thereof which qualify and are licensed under
the provisions of West Virginia Code Chapter 60 to sell alcoholic liguors for
consumption on the premises.
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2.1.29 UQetail Tiguor store” means a2 store established and operated
under the authority of West Virginfa Cade.article 60-3 or West Virginfa Code
article 60-3A for the sale of alcoholic Tliguor in the original package for
consumpticn off the premises. o )

2.1.30 "Sale" means. any transfer, exchange or barter in any manner
or by any means, for a consideration, and shall inciude all sales made by
principal, proprietor, agent or employee.

2.1.31 "Seiting" shall include solicitation or receipt of orders,
possession for sale, or possession with intent to sell.

2.1.32 ~ "Soft drink" means any product subject to taxation under the
provisions of West Virginia Code article 11-189.

2.1.33 "Spirits" means any alcohelic  liquor obtained by
distillatien and mixed with potable water and other substances {n solution and
includes brandy, rum, whiskey, cordizls and gin.

2.1.34 "Supplier" means any manufacturer, producer, processer,
bottler, importer, wholesaler or other supplier of wine who sells, offers to
sell, solicits or negotiates the sale of wine to any licensed West Virginia
distributor, B

2.1.35 "Warietal wine'" means any wine labeled according to the
grape variety from which such wine is made."

2.1.36 "Wintage wine" or ‘"vintage-dated wine" means wines from
which the grapes used to produce such wine are harvested during a particular
year or wines produced from the grapes of a particular harvest in a particular
region of production.

2.1.37 "Wing" means any  beverage obtained by the naturai
fermentation of the ratural content of grapes, other fruitsy or honey or other
agricultural productsy containing sugar, and shall include table wine, offered
for sale or sold as wine containing not less than ssven percent (7%) nor more
than fourteen percent (14%) alcohol by veolume and shall exclude fortified wine
and shall also exclude any product defined as or embraced within the definition
of nonintoxicating beer: Provided, That for purposes of these regulaticns, wine
shall include wine coalers and similar baverages containing not less than
one-half of one percent (.5%) nor more than seven percent (7%) alcochol by
yolume. T '

2.1.38 _ "Winéry“ means an establishment where wine is manufactured
or in any way prepared. C ) : -

2.1.39 "Wine accessories” means any product or ditem directly
associated. with the use and consumption of wine, e.g.: (1) Glasses, (2) carafes,
(3) decanters, {4) wine racks, (5) books, magazines and other publications
devoted principaily to foods and wines, (6} napkins, (7) items or products
similar in nature and/or use to any of the foregoing.
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2.1.40 "Wine specialty shop" means a Ticensed retailer who shall
deal principally in the sale of table wine, certain fortified wines, wine
accessories and food or foodstuffs normally associated with wine and (1) whe
shzll maintair a representative number of such wines for sale in his inventory
which are designated by Tlabel as varfetal wine, vintage, generic and/or
according to region of production and the inventory shall contain not Tess than
fifteen percent (15%) vintage of vintage-dated wine by actual bottle count and
{2) who, any other provisions of the Ccde of West Virginfa to the contrary
notwithstanding, may maintain an inventory of port, sherry and madeira wines
having an alcoholic content of not more than twenty-two percent (22%) alcohol by
volume and which have bzen matured in wooden barrels or casks.

§ 175-4-3. Suppiiers. -

3.1 Registration of suppliers and sales representatives., - All suppiiers
are required to be registered and licensed by the Commissioner prior to entering
into any sales transactions with a licensed West Virginia distributor. To the
extent suppliers are either registered or licensed by the Commissioner to seli
wine to a distributor, cor to the extent such supplier has a representative
licensed pursuant to the provisicns of West Virginia Code § 60-4-22 requiring
the licensure of sales representatives, such supplier will be deemed to have
qualified and registered pursuant to the provisions cf W. Va. Code § 60-8-6,
which requires the registration of persons or firms supplying or furnishing wine
to licensed distributors. Every supplier must have a representative Ticensed to
solicit or consummate sales. in this State. Such Ticensure and registration
shal] be effectuated by completion of Application for Representative's License,
Alcohol Beverage Contircl Commissioner Form No. ABC-181, which form must be
completed and acknowiedged by a notary public in the manner provided in such
form. ’ )

3.1.1 The registration of one (1) sales representative shall neoi
preciude the regquired registration and licensure cof other persons acting as
sales represantative Tor the same supplier.

3.2 Monthly report of supplier; form; content.

3.2.1 Suppliers are required to furnish propsrly completed monthly
reports of the quantity of wine sold and shipped by suppliers to licensad
distributors in this State. This gquantity shall be reported in Titers or liter
equivalents. Such report is required to be filed no Tlater than the fifteenth
(15th) day of the month next succeeding the month for which the report is made.
Such report shall be made on Monthly Summary Report of Total Liters Soid,
Shipped and Delivered to Distributors, West Virginia Alcohol Beverage Control
Commissioner Form ABCC-WS-1-F and only one (1) monthly report need be filed by a
supplier even though that supplier may have more than cne {1) Ticensed sales
representative in the State.

3.2.2 Such report shall contain the following information:
3.2.2.1 The name and address of the suppliier;

3,2.2.2 The name and address of the Ticensed West Virginia

representative of the suppiier. If the supplier has more than one Ticensed
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representative, the licensed representative primarily responsible for the State
of West Virginia only nead be given, and if all representatives are of equal
status, then the name of only cne (1) representative need be given;

3.2.2.3 The month for which the report is being made;

3.2.2.4 The name or names of a1l distributors to whem
deliveries were made, the address of all such distributors and the Alcchol
Beverage Control Commissioner license number of such distributors;

3.2.2.% The total number of liters sold and delivered to such
distributor;

3.2.2.6 The identification of the person preparing the report
on behalf of the supplier and the business telephone number of such person.

A1l such reports shall be acknowledged before & notary public in the manner
provided upon such form.

3.3 Invoices required; copies to Commissioner; content. - Two (2) copies
of all invoices of all shipments made during the month for which the report is
made shall be forwarded to . the Commissioner at the time of shipment {o a
1icensed distributor. The inveice shall identify the licensed distributor te
whom such shipment is made, the items so shipped by label identification and the
quantity stated in liters and the alcohol content of each items so sold, shipped
and delivered to such distributor.

3.4 Post-offs permitted; limitations and restrictions. - Post-offs shall
be permitted subject to the Timitations and restrictions herein. No suppiier
shall offer to any distributor in this State any post-off which is conditicned
upon either:

3.4.1 a requirement that the distributor pass through such
post-off to any retailer, or

3.4.2  that the distributcr participate in such post-off in such a
way that the distributor is required to match, either in whele or in part, such
poest-off. Every post-6ff shall be offered under egual terms and conditions to
every distributor carrying the product of the supplier to which the post-off
applies. - : , ' ,

3.4.3 Nothing herein shall be construed so as toc prohibit the
participation by & distributor in any post-off offered by a supplier or from
passing on to any licensed retailer or private wine restaurant such post-off so
long as the same meets the provisions of this regulation and so long as such
post-off s passed on to all retailers, in whole or in part, equally.

3.5 Sales to retailer by supplier prohibited. - No supplier, except a farm
winery, shall sell or furnish wine to a Ticensed retailer or private wine
restaurant except through & licensed distributor or the Commissioner.

§ 175-4-4. Wine Distributors.
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4.1 .Licensure application; form. - The application for licensure as a wine
distributor shall be upon forms designated, Application for Wine Distributor
License, "Alcohol Beverage Control Commissioner Form No. ABCC-WS-1, which shall
be provided by the Commissioner.

4.2 Licensure application; content. - The application for licensure as a
wine distributor shall contain and include the following:

£.2.1 The name and address of applicant and shall state whether
the applicant is an individual, corporaticn, partnership, association or other
business entity;

£,2.2 The business trade name of the applicant;
4.2.3 The exact Tocation of the principal placs of business;
4.2.4 The number and exact Jocation of all warehouses to be

operated by the applicant for the purpose of distribution of wine;

4.2.5 The date upen which the applicant began the operation of the
business; . : C

4.2.6 Whether the applicant is the owner of all business premises
for which the license is issued, and if not, whether the applicant is the actual
and bona fide lessse of any or all such premises and shall include the lessor's
name and address for each business premises so leased;

4.2.7 Whether the applicant intends tc carry on the business for
which he is to be Ticensed for himself or under his immediate supervision or
direction, and if not, the name, age and address of the person who will manage
cr conduct the affairs of the distributorship sought to be Ticensed;

£.2.8 Whether the place of business for which the Tlicense is-
sought conforms to all appiicable health and fire laws and regulations and
whether the premises for which the license is sought conforms to existing zoning
ordinances;

£.2.9 ¥Whether the applicant, if an individual, or whether any
partner, member, officer, director or stockholder of the applicant holds or owns
any interest in any licensed wine retailer, and if so, the extent and nature of
such ownership;

4.2.10 If the applicant is an individual, a statement whether such
applicant is a citizen of the United States, a bonz fide rasident of the State
of West Virginia and the length of such residency and whether such appiicant has
attained the age of eighteen (18) years;

4.2.11 If "the applicant is a partnership, association or other
business.entity, as to each member, a statement whether such member is a citizen
of the United States, a bona fide resident of the State of West Virginia and the
length of such residency and whether such member has attained the age of

eighteen (18) years;
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4.2,12 If the applicant is a corporation, a statement whether the
person or persons who are or will be conducting or managing the business of such
appiicant are citizens of the United States, resfidents of the State of West
Virginia and whether such parson or persons have attained the age of eightsen
{18) years;

4.2.13 Whether the applicant or any partner, member, manager,
officer, director cr perscn owning twenty percent (20%) or more of the stock or
beneficial interest in the appiicant:

4.2.13.1 Has been convicted of a felony or cther crime invelving
moral turpftude within three (3) years next preceding the filing date of the
appiication;

4.2.13.2 Has been convicted of 2 viclation of the 1iquor laws of
any state or the United States within two (2) years next preceding the filing
date of the application; or

4.2,132.3 Had any iicense revoked under the liquor laws of any
state or of the United States within five (5) years next preceding the filing
date of the application;

£.2.14 Whether the applicant has entered fntc any exclusive
franchise agreement with any manufacturer, producer, processor, distributor or
supplier of wine to the extent that the applicant has besn granted the exclusive
right within the State of West Virginia or within any given territory thereof to
distribute the product cor products of such manufacturer, producer, processor,
distributor or supplier;

4.2.15 If the applicant is a corperation, the names, addrasses and
corporate title of all officers, which statement shall include tha name, address
and age of all persons “having twenty percent (20%) or more of stock or
beneficial interest in the applicant; and

4.72.1¢ Such other information as the Commissioner may from time %o
time require.

4.3 Licensure application; signature and acknowledgment required. - Al]l
applications shall be signed by the applicant and shall be made under oath and
acknowledged or verified. In the case of a partnership, the application shall
be signed by each of the partners: Provided, That in the case of a Timited
partnership, the applicaticn shall be signed by each of the general partners and
each Timited partner who owns twenty percent (20%) or more of the capital or
profits of such 1imited partnershipn. In the case of a voluntary association,
all members of the governing board shall sign. In the case of a corporation,
each officer and director shall sign.

4.4 Bond. - No license shall be issued to any applicant for licensure as a
distributor until the applicant therefore has executed a surety hond in the
penal sum of ten thousand dollars ($10,000), payable to the State of West
Virginia. The surety of said bond shall be executed by a corporate suraety
authorized tc iransact business in the State of West Virginia. Such bond shall
be conditionad on the payment of all fees and taxes prescribed by the law and on

10
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the faithful performance of, and compliiance with, ths provisions of West
Virginfa Code article 60-8, and these regulaticons. The bend required hereby
shall be executed on Wine Distributor Bond, Alcchol Beverage Control
Commissioner Form No. ABCC-WS-1-B.

4.5 Corporate charter, partnership agreement or association bylaws

required. - If the applicant for 1licensure as a wine distributor is a
corpeoration, the applicant shall furnish with fts application a copy of its
corporate charter, including any amendments thereto. If the applicanrt is a

partnership, limited partnership or association, such applicant sha’ll provide a
copy of the partnership agreement or a copy of the association's bylaws.

4.6 Fees. - An appiicant for licensure as a wine distributor shall ramit
with the application the annual fze for such license which twenty-five hundred
dollars (%2,500) for the distributor's 1icense. and a 1ike amount for each
separate warehouse or facility from which the distributor seils, transfers or
delivers wine. The annual Ticensing period shall begin on July 1 of the year
for which the application is made and shall end on June 30 of ithe following
year, : :

If the zppiication is for licensure for less than an entire fiscal year,
then such fze shall be proportionate to the remainder of such year according to
the date of application, as follows:’

4.6.1 If application be made at any time from July 1 through
December 31, such fee shall be for the full fiscal year.

4.6.2 . If %he applicaticon be made at any time from January 1
through June 30, such fee shall be one half {1/2) of the annual fee.

Such fee shall be payable to the West Virginia Alcchol Beverage Contrel
Commissioner by certified check, cashier's check or money order.

4.7 Investigations. - Upcn receipt of an application for Ticensure as a
wine distributor and of the fee, bond and other documents reguired to. be
provided with such application, the Commissfoner shall make a thersugh
investigation to determine whether the applicant and all locatiens and premises
to De operated by the applicant pursuant to the license applied for qualify for
Ticensure and shail investigate all matters connected therewith, including, but
not jimited to, such matters which may affect the public welfare, health and
morals.

4.8 Refusal of license. - No Ticense shall be issued to any applicant:

4.8.1 That submits an application for licensure that contains any
false statement;

4.8.2 That is affirmatively shown to bes not a suitable person in
the community or communities in which it operates;

4.8.3 In which any partner, member, manager, cofficer, director or
stockholider owning twenty percent {20%) or more stock or other person conducting
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or managing the affairs of the applicant or of the propossd Ticensed premises,
in whole or in part:

£4.8.3.1 Has been convicted of a feleny or other crime invelving
moral turpitude within three (3} years next preceding the filing date of the
application, or

4.8.3.2 has been convicted of viclating the Tiquor Taws of any
state or the United States within two (2) years next preceding the filing date
of the application, or

4.8.3.3 had any Tlicense revoked under the liquor laws of any
state or the United States within five (5) years next preceding the filing date
of the application; or

4.8 4 Fails to meet the reguirements of the liquor laws or the
regulations of either this State or of the United States.

4.9 1ILicense not transferable. - A license issued to a distributor shall be
valid only for the person, firm or corporation named thereon. Such Ticense
shall extend to all warehouses utilized by such person, firm or corporation for
the distribution of wine to T1icensed vretailers. Such 1license 1is not
transferable. If there is a change in beneficial ownership of the distributor
to the extent of twenty percent (20%) or less, the Commissioner shall be
notified in writing with respect thereto within ten (10) days next succeeding
such transfer. If there is a change in the beneficial ownership of the
distributor in excess of twenty percent (20%), such license shall be voided and
the licensee must make application for a new license. Ir the event there Js
transfer in the beneficial ownership of any interest in a licensed distributor,
irrespective of the amount thereof, the new ownership of such beneficial
interest must meet 271 of the requirements of the provisions of any and all laws
of the United Siates and any Rules and Regulations promulgated pursuant thareto
and of the laws of the State of West Virginmia, incliuding, but not Timited to,
the provisions cof chapter sixty of the Code and Rules and Regulations
promuigated pursuant thereto.

4.10 Warehousing; copies of license to be posted; records reguired to be
maintained at each warehouse; interdistributor coming of stock prohibited.

4.10.1 A1l licensad distributors must have, prior te licensure as
such, sufficient and adequate warehouse facilities for the storage and
distribution of wine. Such facilities shall be:

4.10.1.1 Located in a building which has floor space adequate to
stock projected wine inventory in a safe manner;

4¢.10.1.2 Llocated in a building which s not used as a dwelling
place or a garage; and

4.10.1.3 Llocated in a building having adequate egrass  and
ingress for delivery trucks.
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4.10.2 In the event & distributor maintains separate warehouse
facilities, a copy of his license must be displayed at each warehouse Tocation.

4.10.3 In the event a Jicensed distributor has more than one
warehouse to which the license applies and from which wine is distributed, each
warehcuse shall be regarded as a separate entity and any record, invoice or
other document required by law or these regulations to be kept by such
distributor shall actually be maintained at each warehouse with respect to all
wine received at and/or distributed from such warehouse.

4,104 Except with respect to interdistributor transfers that may
be zuthorized by the Taws of this State or by these regulations, no licensed
distributor <hail utilize in any manner the warehouse facilities of another
1icensed distributor nor shall the wine stock of any distributor be comingled in
any way with the wine stock of any other 1icensed distributor.

4.11 Change of Tlocation. - If any distributor desires or intends to change
the Tocation of his principal place of business or of any warehouses, or to
acquire and utilize an additional warehouse or warehouses for the distribution
of wine during the period for which his Ticense is current, such distributor
shall notify the Commissioner 1in writing at least thirty (30) days naxt
preceding the date of such relocation or acquisition and may do so only upon the
written approval of the Commissioner: Provided, That in the case of fire or
flood, the thirty (30) day advance notice may be waived by the Cemmissioner upon
request of the affected distributor.

4.12 Wine label registration required. - No wine may be sold by a supplier
to a licensed distributor or by a licensed distributor to a licensed retailer or
private wine restaurant until the label of such wine is registered with the
Commissioner.

4.13 Label registration; form; number required. - Appiication for iabel
registration by a licensed distributor shall be upon Wine Label Registration,
Alcohel Beverage Control Commissioner Form No. ABCC-WS-1-D.

Only one (1) registration shall be required irrespective of the number of
various sizes of the wine or product to be sold.

4.14 Label registration; content. - The appiication for wine labe]
registration shall contain and fnclude the following:

4.14.1 The West Virginia distributor’s name;

4.14.2 The West Virginia distributor's State license number;

4.14.3 The West Virginia distributor’s federal Hasic permit number,;

4.14.4 The name and address of the supplier;

4.14.5 The name of the West Virginia licensed representative of the
supplier. If the supplier has more than one (1) licensed representative, only

the name of the representative dealing primarily with the West Virginia
distributor need ba given;
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4.14.6 The brand name of the wine to be registered;
4.14.7 The class and/or type of wine to be registered;
4.14.8 The alzohol content of the wine by volume;

4.14.8 The date upon which such wine label registration application
is made; and : -

4.14.10 The signature and title of the person actually making or
completing such registration on behalf of the licensed distribulor,

The lzbel registration form shall be accompanied by unattached labels of
all wines tc be registered, and ATF Form 1849, Application for and Certification
of Label Approval Under Federal Alcohol Administration Act.

4.15 Label registration; fees. - A fee of three dollars ($3.00) for each
label submitted for regisiration shall be remitted at the time of regisiration.
Payment of such fee may be made by either certified check, cashier's check,
business check or money order payable to the Alcchol Beverage Centrol
Commissioner, ' - ' ' -

4,16 Presales required; sales by route delivery men prohibited; invoices or
purchase orders required. - No route delivery men or cther person delivering
wine from a distributor to a licensad retailer shall be permitted to sell or to
deliver to such retailer any wine which has_not been previously ordered by such
retailer. A1l sales of wine from a distributor to a retailer shall be upon
order made by such retailer prior to the delivery thereof and all such sales
shall be pafd for in their entireiy upon delivery thereof. No distributor shall
transport any wine for which there is no invoice or purchase order.

No delivery shall be increased in the amount of wine delivered beyond that
which has been previcusiy ordered nor shall there by any substitution of any
particular wine for another which has not been previously ordered.

4.17 Credit sales prohibited. - No credit shall be extended by the
distributor te a licensed retailer, either in whole or in part, for any wine
product received by a licensed retailer and every delivery of wine to a licensed
retailer shall be paid for in its entirety no later than the completicn of such
delivery: Provided, That credit sales jnclude consignment sales which are
therefore prohibited. A1l distributors must immediately, and in the regular
course of business, deposit in z bank all checks given them by 1licensed
retailers for the purchase of wine. MNo distributor shall through himself, his
agents or employees, enter into any agreement or understanding with any licensed
retailar to hold any checks so given beyond the time reguired by this
regulation. '

The giving of a worthless check by the licensad retailer to 2 distributor
or the acceptance of 2 worthless check from the 1licensed retafler "by a
distributor, shall be prima facie evidence of an extension of credit and shall,
in the discretion of the Commissioner, be grounds for the revocation or
suspension of such licensed retailer's or distributor’s Ticense.
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4,18 Split case sales permitted; charges. - A distributor may distribute
wine to a licensed retaziler or private wine restaurant in either full cases
containing only one (1) size and type of wine or in "Split Cases" which is a
case of wine which is not entirely of one (1) size and type. The distributer
may charge a surcharge in an_amount to be determined by him, which shall be
applied equally to every Ticensed retailer to whom such distributor sells spiit
Cases. -

4.19 Transportation of wine or other alcoholic Tiquors by distributors. - A
distributor, by virtue of his license as such, may transport within this State
any wine permitted to be sold at retail under the provisions of West Virginia
Code article 60-8 which wine has aither been consigned to him, or for which the
person actuaily transporting such wine has either an invoice or purchase order
in his possession. A distributor may not transport any other alcohelic Tiquor
without a transportation permit issued by the Commissioner.

4,20 Platform deliveries permitted. - Platform deliveries or truck pickups
at the lTicensed pramises of a distributor by a Ticensed retailer or private wine
restaurant are permittad so long as the person taking possession at the time of
delivery is twenty-one (21) years of age or older. :

4.71 Identification of distributor representatives and employees. -~ All
promotional representatives or other persons soliciting saies on behalf of a
distributor and every person delivering wine for a distributer must have
jdentification cards provided by such distributor fidentifying them as the
representative or employee of such distributor and must exhibit such
identification on demand by any Ticensed retailer or representative of the
Commissicner,

4,22 Samples. - Distributors shall be permitted te give a sample to a
Ticensed retajler or a private wine restaurant cof any wine not then currently
carried in the inventory of such licensed retziler or private club. No sample
may be sold by the Ticensed retailer or private wine restaurant. ATt such
samples shall be noted on the report required to be filed under the provisions
of West Virginia Code § 60-8-4, such report to be attached to the Distributor's
Summary of Wine Sales and Taxes, and to be made on the Distributor's Monthly
Report of Breakage, Leakage, Spoilage and Samples, Alcohol Beverage Control
Commissioner Form No. ABCC-SW-1-G. Samples may be nc greater in amount than 750
miililiters and must .be Tabeled with the word "Sample® clearly printed thereon
in at least one dinch point type and shall indicate that such product is not for
sale, :

4.22.1 Only a Tlicensed distributor may give such samples to a
Ticensed retafler or private wine restaurant. Suppliers, and employees and
representatives of such suppliers, are hereby prohibited from g¢giving samples to
Ticensed retailers or private wine restaurants. This prohibition shall not
preciude an employee or a representative of a supplier from accompanying any
distributor, or the representative or employee of any distributor, at the time
such sample is given or delivered to any retailer, licensed retailer or private
wine restaurant.

4.22.2 In the event any person, firm or ccrporation holds more than
oene {1) Tlicensed retailer's license, such person, firm or corporation may
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receive one (1) sample of any wine bearing the same Tabel for each retail
Ticensad establishment: Provided, That a sample must De delivered to =ach such
iicensed establishment.

4.23 A distributor may rotate and stock wine in a grocery store or wine
specialty shop: Provided, That products purchased from other distributors are
not altered or disturbad.

§ 175-4-5. Wine Retailers.

5.1 Licensure application; form. - The application for Ticensure as a wine
retailer shall be upon forms designated "Application for Retail Wine License,”
Alcohol Beverage Control Commissioner Form ABCC-WS-2.

5.2 Licensure application; content. - The application for licensure as a
wine retailer shall contain and include the following:

5.2.1 The name and address of the applicant and shall state
whether the applicant is an individual, corporation, partnership, association or
other business entity;

£.2.2 The business trads name of the applicant;
BE.2.3 The exact location of the business establishment;
5.2.4 Whether the application is for the sale of wine in a bona

fide grocery store, a separate and segregated portion of any other retail store

dedicated solely to the sale of food, or z wine specialty shop;

5.2.5 The date upon which the applicant began the coperation of the
business; o o S -

5.2.6 Whether the applicant is the owner of the business premises
for which the Ticense is sought, and if not, whether the applicant is the actual
and bona fide lessee of such premises and the application shall inciude the
Tessor's name and address: :

5.2.7 Whether the applicant intends to carry cn the business for
which he is to be licensed for himsaif or under his immediate supervision or
direction, and if not, the application shall state the name, age and address of
the person whe will manage or conduct the affairs of the retail business sought
to be licensed;

5.2.8 Whether the place of business for which the T1icense is
sought conforms to all .applicable healith and fire laws and regulations and
whether the premises for which the lticense is sought conforms to existing zoning
ordinances; '

5.2.9 Whether the appiicant, if an individual, or whether any
partner, member, officer, director or stockholder of the applicant holds or owns
any interest in any licensed wine distributor, and if so, the extent and nature
of such ownership;
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5.2.10 If the applicant is an individual, whether such applicant is
a citizen of the United States, a bona fide resident of the State of West
Virginia and length of such residence and whether such applicant has attained
the age of eighteen (18) years;

5.2.11. If the applicant {s a partnership, asscciation or other
businass entity, as to ecach member, whether such member is a citizen of the
United States, z bona fide resident of the State of West Virginia and length of
such residence and whether such member has attained the age of eighteen (18)
years;

5.2.12 If the applicant is a corporation, whether the person or
persons who ars or will be conducting or managing the business of such applicant
are citizens of the United States, residents of the State of West Virginia and
whether such person or persons have attained the age of eighteen (18) years;

5.2.13 Whether the applicant or any partner, member, manager,
officer, director or perscn cwning twenty percent (20%) or more of the stock or
bareficial interest in the applicant:

5.2.13.1 Has been convicted of a felony or other crime involving
moral turpitude within three (3) years next preceding the filing date of the
application;

5.2.13.2 Has been convicted of a viclation of the liguor laws of
any state or of the United States within two (2) years next preceding the filing
date of the application; or

5.2.13.3 Had any license revcked under the Tiguer Taws of any
state or of the United States within five (5) years next preceding the filing
date of the application;

5.2.14 If the applicant is a corperation, the names, addresses and
corporate title of all officers, which statement shall include the name, address
and age of all persons having twenty percent (20%) or more of the stock or
beneficial interest in the applicant;

5.2.15 Whether the business premises of the applicant are located

within an incorporated municipality or within one (1) mile of the corporate

1imits of one (1) or more incorporated municipalities, and, if so, the
application shall so state and shall indicate the names of all municipalities;

£.2.16 Whether the applicant is licensed either as an Alcohol
Beverage Control Commissioner licensed private club under the provisions of West
Virginia Code article 60-7, or as either z Class A nonintoxicating beer retailer
or a Class B nonintoxicating beer retailer licensed under the provisions of West
Virginia Code article 11-16; B

5.2.17 If the application is for a bona fide grocery store or for
any other type of reiail store with a separate and segregated portion of the
store devoted to the sale of food, food products and suppiies for the table,
such application shall indicate whether the average monthly sales of grocery
items, exclusive of wines, exceed three thousand dollars ($3,000) and whether
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the average monthly inventory, exclusive of wines, exceed three thousand dollars
($3,000); and

£5.2.18 Such ¢ther information as the Commissioner may require.

5.3 Licensure application; signature and acknowliedgement required. - ATl
appiications shail be signed by the applicant and shail be made under oath and
acknowledged or verified. 1In the case of a partnership the application shall be
signed by each of the partners: Provided, That in the case of a Jlimited
partnership, the application shall be signed by each of the general partners and
by each limited partner who owns twenty percent (20%) or more of the capital or
profits of such Timited partnership. In the case of a voluntary association,
all members cf the governing board shall sign. In the case of a corporation,
the appliication shall be signed by either its president or a vice president.

5.4 Corporate charter, partnership agreement or association bylaws
required. ~ If the applicant for licensure as a wine retailer is a corporation,
the applicant shall furnish with dits application a copy of 1its corporate
charter, including any amendments therato. If the applicant is a partnership,
Timited partnership or association, such applicant shall provide a copy cf the
partnership agreement or a copy of the association's bylaws.

5.5 Fees. - An applicant for licensure as a wine retailer shall remit with
the application the annual fee for such license. The annual licensing period
shall begin on July 1 of the year for which the application is made and shall
end on June 30 of the following year. '

If the application is for Tlicensure for Tless than an entire fiscal year,
then such fee shzll be propovtionate to the rema1nder of such year according to
the date of application, as follows: B

5.5.1 If the application be made at any time from July 1 through
Decembar 31, such fee shall be for the full fiscal year, or one hundrad fifity
doliars ($150).

5.8.2 If the application be made at any time from January 1
through June 30, such fee shall be one half (1/2) of the annual fee, or
seventy-five doliars ($75); i '

Such fee shall be payable to the West Virginia Alcohol Beverage Control
Commissioner by certified check, cashier's check or money order.

5.6 Investigations. - Upon receipt of an application for licensure as a
licensed retailer and of the fee, bond and other documents reguired to be
provided with such application, the Commissioner shall make a thorough
investigation to determine whether the applicant, and all locations and premises
to be operated by the applicant pursuant to the Ticense applied for, qualify for
Ticensure and shail investigate all matters connected therewith, including, but
not jimited to, such matters which may affect the public welfare, health and
morals. ST CT :

5.7 Refusal of license. = No Ticense shall be issued to any applicant;
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5.7.1 That submits an application for licensure that contains any
false statemant;

5.7.2 That is affirmatively shown to be not a suitable person in
the communrity or communities in which it operates. The Commissioner may refuse
to grant any license 1f he has reasonable cause to believe that the applicant,
or if the applicant is a partnership or association, any partner or member
thereof, or if the applicant is a corporation, any off1cer, director or manager
thereof or shareholder owning twenty percant (ZO%) or more of jts capital stock,
or other person conducting or managing the affairs of the applicant or of the
propcsed licensed premises, in whole or in part:

5.7.2.1 Is not tweniy-one {21) years of age or older.

5.7.2.2 Has been convicted of a felony or other crime invoiving
meral turpitude w1th1n three (3) years naxt preced1ng the filing date of the
appiication.

5.7.2.3 Has been convicted of violating the Tiquor laws of any
state or the United States within two (2) years next preceding the filing date
of the application.

5.7.2.4 Has had any license revoked under the Tiquor iaws of
any state or the United States within five (5) years next precading the filing
date of the application,

5.7.2.5 Is not s person of good moral character or repute.

5.7.2.6 Is not the Tegitimate owner of the business proposed to
be licensed, or other persons have ownershwp interests in the business which
have not been disclosed,.

5.7.2.7 . Is not pecssessed of or has not demonstrated financial
responsibility suff1c1ent to adequately meet the requirements of the business
proposed to De Ticensed.

5.7.2.8 Has maintained a noisy, loud, disorderly or unsanitary
establishment.

5.7.2.9 Has demonstrated. either by his police record or by his
record as a formar licensee under West Virginia Code chapter 80, a lack of
respect for Taw and order.

5.7.2.10 Is unsble to speak, understand and read the English
language in a reasonably satisfactory manner.

5.7.2.11 Is a person to whom alcoholic beverages may not be soid
under the provisions of West Virginia Code chapter 60.

5.7.2.12 Has the _general vreputation of drinking alcoholic
beverages to excess, or is addicted te the use of narcotics.
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5.7.2.13 Is physically unable to carry on the business or has
been adjudicated an incompetent.

5.7.2.14 Is an officer or employee of the Alcohol Beverage
Contrel Commissioner. ) L

5.7.3 Fails tc meet  the reguirements of the Tiquor iaws or the
regulations of sithar this State or of the United States.

5.8 License not transferable. - A license issued to a 1licensed retaiier
shaill be valid only for the parson, firm or corporation named thereon and shall
be valid only for the premises for which the Ticense is scught and fissued. Such
license is not transferable. If there is a change in beneficial ownership to
the extent of twenty percent (20%) or less thereof, the Commissioner shall be
notified in writing with respect thereto within ten (10) days next succeeding
such transfer. If there is a change in the bepeficial ownarship in excess of
twenty percent (20%), then such license shall be voided and the licensee must
make appifcaticn for a naw license. ’

In the event there is a transfer in the beneficial ownershin of any
interest in a Tlicensed retailer, irrespective of the amount therecf, the new
owner of such beneficial interest must meet all of the reguirements of the
provisiens of any and all laws of the United States and any Rules and
ReguTations promulgated pursuant therstio and of the laws of the State of West
Virginia, inciuding, but not limited %o, the provisions of chapter 60 of the
Code and of the Rules and Regulations promulgated pursuant therecf.

5.9 Change of location. - If any licensed retailer desires or intends to
change the Tocetion of the premises for which his Ticense is fssued during the
period for which his license fs current, such Ticensed retailer shall notify the
Commissioner 1in writing at Teast thirty (30) days next preceding the date of
such relocation and ithe relocation may occur only upon the written approval of
the Commissioner: Provided, That in the event of flood or fire, the Commissioner
may waive the thirty (30) day requirement upon reguest of the affected licensed
retailer.

5.1C Licensure of 1iicensed retailer as private club or Class A
nonintoxicating beer retailer. - MNo nperson 1icensed as an Alcohol Beverage
Contrcl Commissicner private club or as a Class A nonintoxicating beer retajler
shall be 1issued a Ticensed retailer license if the wine retail business for
which the license is sought is to . be conducted upon the same premises at wnich
either such private club or Class A nonintoxicating beer retailer establishment.

This regulation shall not be construed to prohibit the holder of an Alcohol
Beverage Control Commissioner private club license or the holder of a Class A
nonintoxicating beer license from holding or being a part owner in any Ticensed
wine retailer whose business premises are totally separate, distinct and apart
from the premises cof such private ciub or Class A nonintoxicating beer retailer
establishment,

5.11 Connection between Ticensed retailer and private club and Class A

nonintoxicating beer retailer prohibited. - In the event a Ticensed retailer
appiicant is Tlocated within the same building or structure as an Alcohel
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Beverage Control Commissioner licensed private club or a Class A nonintoxicating
beer retailer, there shall be no internal interconnection or door between the
premises of the wine retailer and the premises of the 1fcensed ciub or Class A
nenintoxicating beer retailer.

5.12 Transportation of wine by retailer. - A Tlicensed retailer shall not
transport any wine or other alccholic liquor unless such retailer has been
issued a transportation permit so to_do by the Commissioner.

5.13 Transfers of wine between retailers prohibited. - A Ticensed retailer
who operates more than one (1) licensed retail establishment may transfer wine
from one (1) such Ticensed retail establishment to another licensed retatl
establishment. However, & licensed retailer may not transfer, sell or canvey
wine to another licensed retailer. A licensed retailer may purchase wine only
from a distributor which is Ticensed in accordance with W. Va., Code § 60-8-1 et
seq., or a farm winery licensed in accordance with W. Va. Code § 60-8-1 et seq.

5.14 Wine specialty shop; inventory required. - Wine specialty shops shall,
in addition to maintaining a representative inventory of wines which include
varietal wines, generic wines and wines labeled according to the region or place
of production, maintain an inventory of not less than fifteen percent (15%) by
actual bottle count of wines which ars vintage or vintage dated, which shall be
determined by actual bettle count of the total wine inventory. In addition,
wine specialty shops shall at all times have in their finventory available for
sale food or foodstuffs which are normally associated with wines and have 2
representative inventory of wine accessorfes.

5.14.1 Wine specialty shops are authorized to maintain an inventory
of port, sherry and madeira wines having an alcohclic content of not more than
twenty-two percent (22%) alcohol by volume. Such wines must be purchased from &
Ticensed distributor in this State.

5.15 Packaging of wine sold after purchase required. - A7l wine sold by any
licensed retailer shall be placed in a paper bag or container sufficient te hold
the wine purchased prier to delivery of such wine to the customer. HNo wine
shall be permitted or allowed to be carried from the premises of any licensed
retailer by any cusiomer thereof unless the same has been placed in such a papar
bag or contafiner.

5.16 Blood .alcohol chart. - Each Ticensed retailer shall post in an open
and prominent place within the licensed premises 2 blood alcohecl chart in the
form prescribed by West Virginia Code § 60-6-24.

§ 175-4-6. Private Wine Restaurant.

6.1 Licensure application; form. - The appliication for 1licensure as a
private wine restaurant shall be upon forms designated "Application for Private
Wine Restaurant,'" Alcohol Beverage Control Commissioner Form ABCC-WS-5.

6.2 Licensure application; content. - The applicatien for Ticensure as a
private wine restaurant shall contain and incliude the following:
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6.2.1 The name and address of _the applicant restaurant and shall
state whether the applicant s an individual, corporation, partnership,
association or other business entity;

8.2.2 The name, address, date of birth and length of West Virginia
residency of the manager or steward,

6.2.3 The complete description, including photographs and a
diagram of every room, of the proposed private wire restaurant;

6.2.4 The name and address of %he property owner and if the
property is Teased, the expiration date of the lease;

6.2.5 - Verification that monthly sales of food, exclusive of wine
and nonintoxicating beer, exceed twenty-five hundred dellars ($2,500) and if the
restaurant s not yet in operation, verification that such monthly sales will
exceed twenty-five hundred dollars ($2,500);

6.2.6 Verification that the place of business conforms to health
and fire laws and regulations and zoning ordinances;

6.2.7 Whether the premises is located within municipal boundaries,
within one (1) mile of municipal boundaries, or within one (1) mile of the
boundaries of two (Z2) or more mun1c1pa11t1es and if so, the names of such
municipalities;

5.2.8 Whether the premises is currently Ticensed as a Class A
Nenintoxicating Beer Retailer;

6.2.5 If the applicant is an individual, whether such applicant
has attained the age of eighteen (18) years;

6.2.10 IT the applicant s a partnership, asscciation or other
business entity, as to each member, whether such member has attained the age of
eighteen (18) years; '

£.2.11 If the applicant is & corporation, whether the person or
persons who are or will be conducting or manag1ng the business have attained the
age cof sightesn (18) years;

6.2.12 _.Whether the applicant or any partner, member, manager,
officer, director or perscn owning twenty percent (20%) or more of the stock or
beneficial interest in the appiicant:

£.2.12.1 Has been convicted of a felony or other crime involving
moral turpitude within three (3) years next praceding the filing date of the
application;

6.2.12.2 Has been convicted of a violation of the liquor laws of

any state or of the United States within two (2) years next precading the filing
date of the application; or
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6.2.12.3 'Had any iicense revoked under the Tiquor laws of any
state or of the United States within five (5} years next preceding the filing
date of the appliication;

6.2.13 If the applicant is a firm, partnership or asscciaztion, the
names, addresses, residence and Tength thereof and percentage of ownership of
all persons having an ownership intersst in the applicant of twenty percent
(20%) or more.

6.2.14 If the applicant s a corporaticn, the names, addresses and
corporate title of all officers, which statement shall include the name, address
and age of all persons having twenty percant (20%) or more of ths stock or
beneficial interest in the applicant;

6.2.15 Such other informatien as the Commissioner may reqguire.

6.3 Licensure application; signature and acknowledgement required. - ATl
applications shall be signed by the applicant and shall be made under oath and
acknowledged or verified. .In the case of a partnership the application shall be
signed by each of the pariners: Provided, That in the case of a limited
partnership, the application shall be signed by each of the general partners and
by each limited partner who owns twenty percent (20%} or more of the capital or
profits of such Timited partnership. In the case of a voluntary association,
all members of the governing board shall sign. In the case of a corporatien,
the applicaticn shall be signed by efther its presidsnt or & vice president.

6.4 Corporate charter, partnership agreement or association bylaws

required. = If the applicant for licensure as a private wine restaurant is a
corporation, the applicant shall furnish with its application a copy of 1its
corporate charter, including any amendments thareto. I7 the applicant is a

partnership, limited partnership or association, such applicant shall provide za
copy of the partnership agreement or a copy of the association's bylaws.

6.5 Fees. - An applicant for licensure as a private wine restaurant shall
remit with the appTlication the annual fee of two hundred fifty dollars ($250)
for such Ticense. The annual Ticensing period shall begin on July 1 of the year
for which the application ¥s made and shall end on June 30 of the following
year.

[T the application is for Iicensure for Jless than an entire fiscal year,
then such fee shall be as follows:

6.5.1 IT the applicaticn bes made at any time from July 1 through
December 31, such fee shall be for the full fiscal year, or two hundred fifty
doilars ($250). ' - T ' '

£.5.2 If the appiication be made at any time from Jdanuary 1
through June 30, such fee shall be one half (1/2) of the annual fee, or one
hundred twenty-five dollars {$125);

Such fee shall be payable to the West Virginia Alcohcl Beverage Control
Commissioner by certified check, cashiar’s check or money order,
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6.6 Investigations. - Upon recefpt of an application for licensure as a
nrivate wine restaurant and of the fee, bond and other documents reguired to be
provided with such application, the Commissfoner shall make a thorough
investigation to determine whether the applicant, and 211 locations and premises
to be operated by the applicant pursuant to the Ticense applied for, gqualify for
Ticensure and shall investigate all matters connected therewith, including, but
not limited to, such matters which may affect the public welfare, health and
morals, - ;

6.7 Refusal of license. - No Ticense shall be issued to any applicant;

6.7.1 That submits an application for Ticensure that contains any

6.7.2 That is affirmatively shown to be not a suitable person in
the community or communities in which it operates. The Commissioner may refuse
to grant any license if he has reasonable cause to believe that the applicant,
or if the applicant is a partnership or association, any partner or member
thereof, or if the applicant is a corporation, any officer, director or manager
thereof or shareholder owning twenty percent (20%) or more of its capital stock,
or other perscon conducting or managing the affairs of the appiicant or of the
propesed licensed premises, in whole or in part:

£.7.2.1 Is not twenty-one (21) years of age or oider.

6.7.2.2 Has been convicted of a felaony or other crime invoelving
moral turpitude within three (3) years next preceding the filing date of the
application. )

6.7.2.3 Has been convicted of violating the liquor laws of any
state or the United States within two (2) years next preceding the filing date
of the application. .

6.7.2.4 Has had any license revoked under the Tiquor taws of
any state or the United States within five (5) years next preceding the filing
date of the application.

6.7.2.5 Is not a person of goed moral character or repute.

6.7.2.6 Is not the Tegitimate owner of the husiness proposed to
be licensed, or other persons have ownership interests in the business which
have not been disclosed. ) -

6.7.2.7 Is not possessed of or has not demonstrated financial
responsibility sufficient to adequately meet the requirements of the business
proposed to bes licensed.

6.7.2.8 Has maintained a noisy, loud, discrcerly c¢r unsanitary
establishment.

5.7.2.8 Has demonstrated, efther by his police record or by his

record as a former licensee under West Virginia Code Chapter 60, a jack of
respect for law and order.
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6.7.2.10 Is unable to speak, understand and read the English
Tanguage in a reasonably satisfactory manner.

6.7.2.11 Is a person to whom alcoholic beverages may not be sold
under the provisions of West Virginia Code Chapter 60.

6.7.2.12 Has the general reputation of drinking alcoholic
beverages to excess, or is addicted to the use of narcotics.

5.7.2.12 1Is physically unable to carry on the business or has
been adjudicated an incempetent.

6.7.2.14 Is an officer or employee of the Alcohol Beverage
Control Commissioner. _ .
6.7.3 _ Fails to meet the requirements of the liquer laws or the
regulations of either this State or of the United States. '

6.8 License not transferable. - A Tlicense 1issued te a private wine
restaurant shall be valid only for the person, firm or corporation named thereon
and shal? be valid only for the premises for which the licsnse is sought and
issued. Such Ticense s not transferzble. If there is a change in baneficial
ownership to the extent of “twenty npercent (20%) or Tless thereof, the
Commissioner shall be notified in writing with respect thereto within ten (10)
days next succeeding such transfer. If there is a change in the beneficial
ownership in excess of twenty percent (20%), then such license shall be voided
and the licensee must make application for a new license.

In "the event there s a transfer din the beneficial ownership of any
interast Tn a private wine restaurant, irrespective of the amount thareof, the
new owner of such beneficial interest must meet all of the requirements of the
provisions of any and all laws of the United States and any rules and
regulations. promulgated. pursuant thereto, and of the Taws of the State of West
Virginia, including, but not limited to, the provisions of Wesi Virginia Code
Chapter ©6C, and of the rules and regulations promulgated pursuant thereof.

6.9 Change of location. - If any private wine restaurant desires or
intends to change the location of the premises for which the license is issued
during the period for which the Ticense is current, such private wine restaurant
shall notify the Commissioner 1in writing at Teast thirty (30) days next
preceding the date of such relocaticn and the relocation may occur only upon the
written approval of the Commissioner: Provided, That in the event of flood or
fire, the Commissioner may waive the thirty (30) day notice upon request of the
affected private wine restaurant.

6.10 Licensure of private wine restaurant as private club or Class A
nonintoxicating beer retailer. - MNo person licensed as an Alcohol Beaverage
Control Commissioner private club shall be issued a2 private wine restaurant
license if the wine rstail business for which the Ticense is sought is to be
conducted upcn the same premises as such private club. However, a private wine
restaurant may alse be iicensed as a Class A retail dealer $n nonintoxicating
beer.

25




State Tax Department
Title 175

Series 4

This regulation shall not be construed to preohibit the holder of an Alcohol
Beverage Control Commissioner private club license from holding or being a part
owner in any private wine restaurant whose business premisas are totally
separate, distinct and apart from the premises of such private club, 23 provided
in the following Section 6.11.

6.11 Connection between private wine restaurant and private club
prohibited. - In the event a licensed retailer applicant is located within the
same building or structure as an Alcohol Beverage Control Commissigner Ticensed
private club, there shall be ne internal interconnection or door between the
premises of the private wine restaurant and the premises of the licensed private
club. - s :

6.12 Transportation of wine by private wine restaurant. - A private wine
restaurant shall not transpori any wine unless such retailer has been issued &
transportation permit so to do by the Commissicner.

6.13 Transfers of wine between retailers prohibited. - A person who
operates more than one (1) private wine restaurant may transfer wine from one
(1) such private wine restaurant to another private wine restaurant. However, a
private wine restaurant may not transfer, sell or convey wine to a licensed
retailer or to a private wine restaurant licensed to ancther person. A private
wine rastaurant may purchase wine only from a distributor Ticensed in accordance =
with W. Va. Code § 60-8-1 et seq., or a farm winery licensed in accordance with
W. Va. Code § 60-8~1 et seq. )

6.14 Restaurant sales of West Virginia wine. - Any restaurant specially
licensed under West VYirginia Code . § 60-8-3(k) may only sell wine which is
manufactured by a West Virginia winery, such wine to be served and consumed with
meals and not to be sold by the bottle for off-premises consumption.

6.14.1 The applicaiion for such a special license shall be on the
form designated by the Commissioner and all licensing requirements applicable to
private wine vrestaurants shall be applicable to such specially licensed
restaurants. T

6.14.2 The annual fee for such special Ticense shall be twenty-five
dollars ($25). ' - -

6.15 Blood alcohol chart. - Each private wine restaurant shall post in an
cpen and prominent place within the Ticensed premises a blood alcohol chart in
the form prescribed by West Virginia Code § 60-6-24.

§ 175-4-7. Wine Liter Tax and Municipal Tax on Wine Sales; Reports Required.
7.1 Distributor's purchase order. - Al7 sales of wine except retail sales
ef wine shall be upon purchase order, A1l such forms shall include tha

following information for each item purchased from the supplier: Brand name,
unit size, number of cases and bottles, teotal quantity in extended Titers (the
unit size multipiied by the number of bottles will give the extended liters),
case price and the total cost of each item purchased. AlT purchase orders are
to be dated, numbered and shall identify the purchaser and distributor and are
to be signed by the distributor, or his agent or employee.
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7.1.1 The Commissioner shall furnish with each distributor's
ticense a copy of "Purchase Order," Alcohol Beverage Control Commissioner Form
No. ABCC-WS-1-H, which is a suggested and recommended form for purchase orders.
This form need neot be followed in exact detail or outiine so Tong as the
purchase order form used contains the information required herein; i.e.,
receiving documenis and computer generoted receipts may be used if the necessary
information is provided.

7.1.2 A copy of &il purchase orders shali bDe vretained by the
distributor for a period of four (4) years for use by the Commissioner for
review and audit.

7.2 Distributor's wine invoice.

7.2.1 A1l deliveries of wine from & distributor shall be
accompanied by a distributor's wine invoice which shall include the follewing
information: The date of invoice, the date of delivery, the trade name and
address of the Tlicensed retailer or private wine restaurant, such licensed
retailer's or private wine restaurant's license number, the number of cases and
bottles ordered, and the size of each stated in Titers, the identity of the
preduct ordered, stated by brand and type, the total number of ltiters of each,
the unit price of =ach such brand and type ordered, and %the total sales price
for each, the total number of liters included upon the invoice and the total
purchase price thereof. Such fnvoice shall also reflect a statement to be
executed by the licensed retailer or private wine restaurant indicating the date
of receipt of the wine so purchased and that such distributor was paid in full
for ail items so received, and the invoice shall include the name of the person,
firm or corporation from whem the shipment was received or by whom the same was
deTivered. All dnveoices shall state the mode or methed of payment.

7.2.1.1 The Commissioner shall furnish with each distributor's
license a copy of "Distributor's Wine Invoice," Alcohol Beverage Centrol
Commissicher Form No. ABCC-WS-1-1, which is a suggested and recommended form for
distributor's wine invoices. This form need not be followed in exact detail or
cutline so leng as the form contains the information required hereinabove.

7.2.1.2 A copy of all distributor's wine {invoices shall be
retained by the distributor and the retailer for a period of four (4) years for
use by the Commissioner for review and audit.

7.3 Taxpayer. - The term taxpayer shall, with respect to the Titer tax,
and for the purpcse of determining the proper party teo claim a refund of such
tax, be only the person who pays such tax to the Commissioner: Provided, That
for purposes of claiming a refund for a casualty loss, the term may include a
distributor, 1licensed retailer or private wine restaurant. With respect to
credit against such tax, the term taxpayer shall include only the distributor
claiming the same. h 7 7

7.4 Liter tax. - West Virginia Code § 60-8-4 imposes a tax of twenty-six
and four hundred six thousandths cents ($.26406) per liter on all wine sold by
suppliers to distributors in this State. The amount of this tax shall be added
te and constitute & part of the saies pr1ce charged by distributors when such
distributors sell wine.
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7.5 Liter tax; monthly reporting and payment of tax. - No later than the
fifteenth day of each monih, every supplier shall file a written report with the
Commissioner which shall be denominated "Supplier's Summary of Wine Sales and
Taxes," Alcohel Beverage Contrel Commissioner Form No. ABCC-WS-1-E. Such form
shall reflect the name and address of the supplier, the ABCC Ticense number
assigned to such suppiier and the month for which the report is made.  Such
repert shall include all sales made by the supplier for the next preceding month
and shall include such items and information as may be reguired by the
Commissionsr such as the identity of the purchaser, the quantity, label and
alcoholic content of the wine sold during the preceding month and the amount of
tax due. The tax due shall be remitted with the report.

7.5.1 AT1 such forms shall be furnished by the Commissioner in
duplicate and the original thereof (white copy) shall be completed and returned
to the Commissioner and the duplicate copy (green copy) retained by the licensed
distributor. Such form shall be completed in the manner provided in the
memorandum of instruction entitlied "Wine Tax Reporting System," Alcohel Beverage
Control Commissioner Form No. ABCC-WS-1-E (Inst.).

7.6 Report of breakage, leakage, spoilage and samples. - All wines which
are rendered unsellable by reasons of breakage, leakage and spcilage, as well as
all wine used as samples, or dispesed of as samples by the distributor, shall be
noted on Y“Supplier's Monthly Report of Breakags, Leakage, Spoilage and Sampies,”
Alcohol Beverage Control Commissioner Form Mo. ABCC-WS-1-G, which form shail be
filed with the Supplier's Summary of Wine Saltes and Taxes (Form No.
ABCC-WS-1-E}. Form ABCC-WS-1-G shall be completed in the manner and form
outlined in the wine tax reporting system memorandum of instruction (Form No.
ABCC-WS-1-E Inst.). -

7.6.1 A11 containers which have been subject toc breakage, leakage
or spoilage shall be retained by the supptier until permission to dispose of the
same has been granted by the Commissioner.

7.7 Refurnd of liter tax by reason of casualty Toss. - In the event that a
distributor, licensed retailer or a private wine restaurant, while the owner of
wine on which the Titer tax has been paid, loses such wine through fire or other
casualty and such wine has been declarsd by the Commissioner to be unfit for
sale, the Commissicner shall provide for a refund of the Titer tax paid, but
only if the amount of such tax paid on such wine and claimed for refund exceeds
fifty dollars ($50.00). Neither theft nor breakags occurring on the premises of
the distributor, licensed retailer or private wine restaurant, shall be deemed a
casualty within the meaning of these_regulations.

7.7.1 Any distributor, licensed retailer or private wine
restaurant having a loss .through fire or other casualiy for which refund of
taxes may be claimed in which the tatal tayx paid on such wine exceeds fifty
dollars (350.00) 1is reguired to contact the Cocmmissioner within five (5)
calendar days of the occurrence or casualty resuiting in such Toss for
verification thereof. Upon verification of the loss and the reasons therefor,
the Commissioner shall take such steps necessary to effect payment in fulil to
the distributor, licensed retailer or private wine restaurant having a claim in
excess of fifty dollars ($50.00). Ne refund or claim may be granted or
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considerad by ths Commissioner for liter taxes in an aggregate of Jless than
fifty dollars ($50.00). '

7.7.2 To the extent that any available insurance or other source
from which a2 claim for casualty loss is recoverable, the Commissicner shall be
regarded as source of refund of iast rescrt and ne such claim for refund will be
honaored _until a1l other available scurces of such coverage have been exhausted
or to the extent the same is covered or recoverable by or through any valid and
collectible insurance. For the purpcse of any refund, each casuaity shall be
regarded separately from any other casualty and no claim for refund may include
more than one casualty,

7.8 Municipal tax on sales of wine to be collected and remitted to the
State Tax Department. - A1l taxes required to be levied and collected on sales
of wine made by distributors, Ticensed retailers and farm wineries pursuant o
the provisicns of either West Virginia Code & 8-13-7, or West Virginia Code
§ 60-3-9d, or both, shall be remitted to and collected by the Department of Tax
and Revenue. A1l such taxes shall be deposited with the State Treasury, which
shail be responsible fcr the distribution thereof to the appropriate county or
municipality. ATl assessments, petitions for reassessment and hearings reguired
on petitions for reassessment shall be administered and conducted by the
Cepartment of Tax and Revenue. Any rulings to be made therecn shail be made by
such Department. Al] statutes, rules and regulations and procedures adopted by
the Department of Tax and Revenue with respect %to assessments, reassessments,
petitions for reassessment, hearings thereon, administrative appeals and all
matters relating theretc insofar as the same may relate to the imposition and
collection of the municipal tax on sales of wine are adopted and fincorporated
herein by reference to the same extent as if the same were set forth here in
extensio and shall apply to the imposition and collection of such tax.

The provisions of this section shall not include the collection of taxes,
or the allocation or distribution thereof, with respect to retail sales made by
the Alcchol Beverage Coritrel Commissioner, which shall be responsible for such
collection, allocaticn and distribution of such taxes on sales made by it.

§ 175-4-8. Advertising.

8.1 General prohibition. - A1l advertising of wine which encourages
intemperance, makes the consumption of alcoholic ligquor appear to be glamorous,
is lewd or obscene, induces minors to purchase, or tends to deceive or
misrepresent, 1is hereby prohibited. Federal Taw, as interprested by the ABCC,
provides the following guidelines relative to acceptable and prohibited
advertising of wine.

8.2 Permissible media. - Printed advertising of wine in West Virginia
shall be Timited to billboards, newspapers, magazines and similar publications,
and radio and television.

8.3 Application. - No person engaged in business as a producer, processor,
broker, manufacturer, "bottler, importer, wholesaler or retailer of wine,
directly or indirectly, or through an affiliate, shall publish or disseminate or
cause to be pubiished or disseminated in any billboard, newspaper, magazine or
similar publication any advertisement of wine, unless such advertisement 1in
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conformity with these regulations: Provided, That thes2 provisions shall not
apply to the publisher or standardized outdoor advertising company of any
billbeard, newspaper, magazine or similar publicatfon, unless such publisher or
outdoor advertising company is engaged in business as a producer, manufacturer,
bottler, importer, wholesaler or retailer of wine, directly or indirectly, or
through an affiliate. ,

8.4 Mandatory statements.

8.4.1 Responsible advertiser. - The advertisement shall state the
name and address of the producer, manufacturer, bottler, importer or wholesaler
responsible for its pubT1cat1on Street name and number may be omitted in the
address. : ) R

8.4,2 Class, type and distinctive designation. - The advertisement
snall contain a conspicuous statement of the <¢lass and type, or other
designation of the product, corresponding with the complete deswgnau.on which
appears on the brand label of the product.

8.4.3 Alcoholic content. - The alcoholic content shall be stated
in the manner and form in which it appears on the Tabels of the wine advertised.

8.5 Lettering.

3.5.1 Conspicuousness of mandatory statements. - Statements
required by this part to be stated in any written, printed or graphic
advertisement shall appear in Tettering or type of a size, kind and color
sufficient fto render them both conspicuous and readily legible.

In particular:

8.5.1.1 Reguired information shall be stated =zgainst a
contrasting background and in type or 1etter1ng which is at Teast the egquivalent
of eight (8) point type.

8.5.1.2 Required information shall be so stated as to appear to
be a part of the adveriisement and shall not he separated in any manner from the
remainder of the advertisement.

8.5.1.3 Where an advertisement vrelates to more than one
product, the required information shall appear in such a manner as to clearly
indicate the particular products to which it is applicable.

8.5.1.4 Required information shall not be buried or concealed
in unrequired descriptive matter or decorative designs.

8.6 Prohibited statements - Generally.
8.6.1 Restrictions. - An advertisement shall not contain:

8.6.1.1 Any statement <that fs false or misleading in any
material particular. For example, the reproduction of medals or facsimiles of
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awards, when no medals or awards have Lbeen given or wherz the medals or awards
ware not given on a competitive or comparative basis are prohibited.

8.6.1.27 Any statement that is disparaging of a competitor's
product. ) ' )

8.6.1.3 Any statement, design, device or reprasentation which
is obscene, lewd or indecent.

8.6.1.4 Any statement, design, device or representation of, or

relating to, analyses, standards or tests, firrespective of falsity which is

1ikely to mislead the consumer. For example, an advertissment may not contain a

statement such zs "Analyzed by the laboratory and found to be pure and

free from deleterious ingredients,” or "Tested and approved. Signed by the
Research Institute."

8.6.1.5 Any statement, design, device or representation of, or
relating to, any guaranty, irrespective of falsity, which is Tikely tc misliead
the consumer.

8.6.1.5.a Nothing in this section shall prohibit the use of
any enforceable guaranty in substantially the following form:

"We will refund the purchase price to the purchaser if he is in any manner
dissatisfied with the contents of this package."

Blank to be filled in with the name of person making guaranty.

8.6.1.6 . Any statement that the product is produced, made,
bettied, packed or sold under, or in accordance with, any autherization, Taw or
regulaticn of any municipality, county or state, federal or foreign government
unless such statement f{s required or specifically authorized by the laws or
regulaticns of such government; and if a municipal county, state or federal
permit number is stated, such permit number shall not be accompanied by any
additional statement relating thersto.

8.6.2 Statements finconsistent with Tabeling. - The advertisement
shall not contain any statement concerning a brand or Tot of wine that is
inconsistent with any statement on the Tabeling thereof.

8.6.3 Curative and therapeutic effects. - The advertisement shali
not contain any statement, design or device representing that the use of any
wine has curative or therapeutic effects, If such statement is untrue in any
particular or tends tc create & misTeading Jimpression. For example,
advertisements may not contain statements such as " is good for you" or
"Conducive to welli-being."

8.6.4 Place of origin. - Ths advertisement shall not represent
that the wine were manufactured in, or fimported from, a place cr country other
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than that of their actual erigin, or were produced or processed by one who was
not in fact the actual producer.

8.6.5 Flags, seals, coats of arms, crests and other insignia. - No
advertisement shall contain any statement, design, device =or pictorial
representation of, orrelating to, or capable of being construed as relating %o
the armed forces of the United States, or of the American Flag, any state flag
or any emblem, seal, insignia or decoratiocn associated with any such flag or the
Armed Forces of the United States; nor shall any advertisement contain any
statement, device, design or pictorial representaticon of or concerning any fiat,
seal, coat of arms, crest or other insignia, Tikely to fTalsely lead the consumer
to believe that the product has been endorsed, made or used by, or produced for,
or under the supervision of, or in accordance with the specifications of the
gevernment, organization, family or individuz] with whom such flag, seal, coat
of arms, crest or insignia is_associated.

8.7 Restrictions.

8.7.1 "An advertisement may not contain any statement of a bonded
wine cellar and bonded winery numbers unless stated in direct conjunction with
the name and address of the perscn operating such winery or storercom. The
statemant of a bonded wine cellar and bonded winery number may be made in ths
following form: "Bonded Wine Cellar No. ," "Bonded Winery No. N
"B3.W.C. No. JMIBLW. No. n

No additionai reference thereto shall be made, nor shall any use be made,
of such statement that may convey the impression that the wine has been made or
matured under United States governmeni or any state government supervision ar in
accordance with United States government or any state government specificaticns
or standards. ; ,

g.7.2 Any statement, design, device or representation which
reiates te alcoholic content or which tends to create the impression that a wine
is "Unfortified" or has been "Fortified,” or has intoxicating qualities, or
contains distiiled spirits (except for a reference to distilled spirits in a
statement of composition where such statement is reguired by these reguiations
t0 appear as a part of the designation of the product) is prohibited.

§ 175-4-9. Trade Practices and Conduct of Business Generally.

9.1 Improper inducements. - Federal law, as interpreted by the ABCC,
prohibits and these regulations do not in any manner authorize a manufacturer to
induce, "directly or indirectly, any distributor, licensed retailer or private
wine restaurant to purchase any wines from the manufacturer thereof %o the
exclusion, in whele or in part, of such products which are sold or offered for
sale by another manufacturer, when such inducements are in any of the following
manners: T '

9.1.1 By acguiring or holding any interest in any license with
respect to the distributeor, Ticensed retailar or private wine restaurant, or any
other premises which is owned, occupied or used in any manner by such person or
his immediate family;
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9.1.2 By acquiring any finterest in the real or personal property
which is owned, occupied, or in any manner used by the distributor, licensad
retailer or private wine restaurant or his immediate family in the conduci of
the business wherein wine is sold or any other of his businesses;

9.1.3 By furnishing, giving, renting, lending, or selling to the
distributer, licensed retafler or private wine restaurant or his immediate
family any equipment, fixtures, exterior signs, supplies, money, services or
other things of wvalue: Provided, That a manufacturer may furnish items of
neminal value for in-store display or sales.purposes and which may only be used
within the confines of such commercial establishment.

9.1.4 By paying or crediting the distributor, licensad restailer or
private wine restaurant or his immediate family for any advertising, display, or
distributicn services; '

9.1.% By guaranteeing any loan for the repayment of any financial
obTigation of the distributor, licensed ratailer or private wine restaurant or
his immediate family; or

§.1.6 By requiring the distributor, licensed retailer or private
wine restaurant to teke and dispose of a certain quota of any wine.

9.2 Interest in the retail Ticense. - The manufacturer may not acquire or
hoid any finterest in any license required to be obtajned by the distributor,
licensed retailer or private wine restaurant or his immediate family, with
respect to the subject commercial establishment or any other premises which is
owned, occupied or in any manner used by the distributor, licensed retailer or
private wine restaurant or his immediate family.

9.2.1 This prohibition includes the officers, partners, employees,
other representatives, and the mmediate family of any such individuals, of the
manufacturer, .

9.2.2 Also prohibited is anmy such interest acquired by a separate

cerperation in which the manufacturer or its officers, partners, employees or
other representatives, and the immediate family of any such individuals, hold
any ownership interests or with which such persons are otherwise affiliated.

9.3 Interest in real or personal property of the distributor, licensed
retailer or private wine restaurant.

9.3.1 - Manufacturers may not acauire or hold any interest in real
or personal property which s owned, occupied, or in any manner used by the
distributor, Ticensed retailer or private wine restaurant or his immediate
family in"the conduct of the business of selling wine or any other of his
businesses or those of his immediate family.

9.3.2 The foregcing prohibition also applies to any interest
acquired by corperate officials, partners and employees or other
representatives, or the immedfate family of any such 9individuals, of the
manufacturer and to any interesi which is acquired by a separate corporation in
which the manufacturer or its officers, pavtners, employees or other
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representatives, or the immediate family of any such individuals, hold any
ownership fnterest or in which they are otherwise affiliated.

8.3.3 A manufacturer is prohibited from acquiring a mertgage or
similar type of document on a distributor's, licensed retailer's or private wine
restaurant's real or personal property or on the real or persoral property of
such person's immediate family.

9.3.4 A manufacturer is prohibited from the renting of display
space or shelf space at any commercial establishment operated by the
distributor, licensed retailer or private wine restaurant or his immediate
family. T T

9.4 Furnishing things of value.

9.4.1 A manufacturer may not furnish, give, rent, or lend tc the
distributor, licensed retailer or private wine restaurant or his immediate
family any equipment, fixtures, exterior signs, supplies, money, services or
other things of vaiue. Heowever, a manufacturer may sell to the distributor,
Ticensed retailer or private wine restaurant goods which are to be resclid to the
general public, or to members of the private wine restaurant, and which is not
wine, so long as the distributor, Ticensed retailer or private wine restaurant
must pay the normal sale price for such goods.

9.4.2 This prohibition also applies to any similar activity which
occurs through a third party, such as & retailer association or displey company,
where the benefits resulting to the distributor, licensed retailer or private
wine restaurant may be considered as providing such persons with a thing of
value without the payment of an appropriate purchases price.

9.4.3 The sale of any equipment, supplies or fixtures to a
distributor, licensed retailer or private wine restaurant by a manufacturer must
take place at the then current markei value and there may be no special price
advantage to purchasing from o¢ne manufacturer as opposed te another
manufacturer. o

8.4.4 The manufacturer may not provide any assistance (financial,
tegal, administrative or influential) to the distributor, licensed retailer or
private wine restaurant in such person's acquisition of the license reguired to
be a distributor, licensed retailer or private wine restaurant.

9.4.5 A manufacturer may not furnish any exterior advertising
signs to'a distributor, licensed retailer or private wine restaurant. However,
it is possible for the manufacturer to provide interior signs to such persons.
Additionally, the manufacturer may advertise by bBillboards which display
alcohoiic Tiguors, wine or nonintoxicating beer, but the manufacturer may not
identify any distributor, licensed retailer or private wine restaurant within
such advertisement.

9.4.6 A manufacturer may not furnish to a distributor, Ticensed
retafler or private wine restaurant at less than the normal sale price anything
of value which the licensed retailer may merchandise in _his business. These
things of value include nonalcehoiic mixers, pouring racks, and similar items.
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9.5 Paying for advertising, display or distribution service.

g.5.1 A manufacturer may not provide a distributor, Ticensed
retajler or private wine restaurant, or the immediate family of efther, with
free advertisement, exterior display or distribution services, or any similar
types cof services in any business activities.

9.6 Quota sales.

9.6.1 A distributor, licensed retziler or private wine restaurant
may not be required to purchase any alcohelic Tigucrs in order to purchase
ronalecoholic Tiguors or other products from a manufacturer.

9.7 Other.

9.7.1 . A manufacturer may not touch the product or displays of
another manufacturer.

§ 175-4-10. Refusal, Suspension or Revocation of License.

10.1 Refusal, suspension or revocation of Ticense; applicant or licensee
not a suitable person. - To the extent that West Virginia Code § 60-8-7 requires
that the Commissicner refuse to license any applicant therefore if he finds that
"such applicant is not 2 suitable person," the Commissicner shall refuse to
Ticense any applicant or shall revoke or suspend the license of any licensee
whom he affirmatively finds not to be of good reputation in the community
wharein such Jicense is sought or granted. In considering whether a person fis
Yot a suitable person," the Commissioner may take into acccount other factors,
such as are stated in Section 4,8, 5.7 or 6.7 of these regulations as
appropriate, with respect to such person in addition toc the reputation of such
person in the community wherein licensure is sought or granted. This regulation
shall include within its purview the person or persons who manage or cenduct the
affairs of the applicant or Tlicensee insofar as the same relates to the purpose
for which the license is sought or granted hersunder.

10.2 Refusal, suspension or reyocation of license; premises not a suitable
place. - If the Commissioner finds that the premises for which Tlicensure is
sought s not a "Suitable Place," fails to meet the requirements of any
provision of law or regulations of this 3tate or of the United States, is 1in
violatien of any zoning ordinance and that no variance has been granted to the
axtent therefor, or that i7Tegal activities are occurring or are aliowed to
occur at such premises, the Commissioner shall refu<e the application for
licensure. ' ;

Td the same extent, if such foregoing condition is found to exist after
licensure has been granted with respect to such premises, the Commissioner may
either suspend or revoke any such Ticense, or may grant a reasonable time within
which to correct any such violation or condition.

10.3 Refusal, suspension or revocation of Tlicense; disqualification of
beneficial owner or of persons managing or conducting affairs of applicant or
licensee. = When, by the provisions of any JTaw or reguilation, a person is
prohibited from owning any finterest in a distributor, a licensed retailer or a
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private wine restaurant, such prohibition shall extend and be deemed to include
any beneficial interest in such licensed distributor, Ticensed retailer or
Ticensed private wine restaurant. Licensure may be refused at any time it is
found by the Commissioner that a person so prohibited fs, in fact, a true and
actual owner or part owner in such distributor, Ticensed retailer or private
wine restaurant. Such Timitaticns as to ownership shall also apply with respect
to persons who actually, in whole or part, manage or conduct the affairs for
which Jicensure 1is sought or granted. If at any time the Commissioner
determines that the true, beneficial and actual ownership, management or the
conducting of the affairs of a licensed person, firm or corporation fis held,
controlled, managed or conducted by persons not permitted so to do pursuant to
either federal or state law or regulations, the same shall be grounds for
immediate revocatiorn of licensure.

10.4 Dual _ownership prohibited. - No perscn, including the spouse or
unemancipated child of such person or any child of such person while a resident
of the household of such person, whether or not such child has attained his or
her majority, shall be licensed simultaneously as a distributor and a ticensed
retailer, as a private wine restaurant and a distributor, or as a icensed
retailer and a private wine restaurant; similarly, no such person may own a
simultaneous interest, including any beneficial interest, in such activities.

10.5 Alcohol Beverage Centrol Commissioner employees prohibited from
ownership in a private wine restaurant, Ticensed retailer or distributor. -
Neither the Alcohol Beverage Control Commissioner nor any empioyee of the
Alcohol Beverage Control Commissioner shall have any interest of whatsoever
nature or kind, beneficial or otherwise, in any licensed retailer, distributor
or private wine restaurant, nor shall the spouse or unemancipated child of such
Commissioner or empioyee, nor shall any child of any such person, while a
resident of the household of such person, whether or not such child has attained
his or her majority, hold or own any interest, including a beneficial interest.

10.6 Management or conduct of affairs of Tlicensee by certain persons
prohibited. - No person shall be Ticensed as efther a distributor or retailer
when such person allows or permits any other person to in any way or in any
capacity conduct or manage, in whole or in part, the affairs of the person
seeking to be licensed when either of such person has: (a) been convicted of a
felony or other crime invelving moral turpitude within three (3) years next
preceding the date upen which the application is filed, (b) been convicted in a
court of record of violating the ligucr laws of any state or the United States
within two (Z) years next preceding the date upcen which the application fis
filed, or (c¢) had any license revoked pursuant to the provisions of West
Virginia Code chapter 60 or under the l1iquor laws of any other state within five
(5) years next preceding the date upon which the application is filed. In
determining compliance with this section, the Commissioner shall make such
determination based upen the substantial duties of the person in question and
not upon the title or cther extranecus factors relating thereto.

10.6.1 This vregulation shall apply only to the extent that the
persor, firm or corporation seeking cr attaining Ticensure has such person or
persons employed or engaged:

10.6.1.1 dn ejther the sale er distribution of wine,
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10.6.1.2 in the acgquisition of wine, or

10.6.1.3 in any substantial way manages or conducts ths affairs
of the applicant or licensee. _

10.6.2  This reguilation shall apply to ail renewals of licensure and
violation of {ts provisions during any period for which Ticensure has been
cgranted shall be grounds for immediate revocation.

10.7 Refusal, suspension or revocation of license. - The Commissioner may
refuse to Ticense or may suspend or revoke the license of any supplier,
distributor, licensed retziler or private wine restaurant whom he finds not to
be in compliance with the provisicns of anmy law rule or regulation of the United
States or of this State relating tc the sale or distribution of wine.

§ 175-4-11. Hearing and Appeal Procedure.

11.1 Order refusing Tlicense, suspending or revoking same. - If the
Commissioner refuses to ssue a Ticense or suspends or revokes a license, he
shall make and enter an order to that effect and mail by certified mail, return
receipt requested, a copy cof said order to the licensee, or serve the same as
provided for the service of legal process in accordance with the West Virginia
Rules of Civil Procedure.

11.2 Petition for hearing. - Any applicant or licensee, as the case may be,
adversely affected by such order, shall have the right to a hearing thereon
before the Commissioner or a person designated by him as hearing examiner:
Provided, That a petition in writing for such a hearing is served upon the
Commissioner within ten (10) days following the receipt by such applicant or
l1icensee of said copy of said corder.

11.3 Petition requirements. - The petition for a hearing is %o be in
writing with an eriginal and one (1) copy. It shall be complete in itself sc as
to fully state the issues. No telegram, telephone call, Tetter or similar

communication will be regarded as a petition. The petition must ccntain the
following: Coe -

1i.3.1 A jurisdicticnal statement.

11.3.2 A clear and concise assignment of each error which the
petitioner aileges to have been committed by the Commissioner 9in the
determination of a vieolation, with each assignment of error being shown in
separately numbered paragraphs.

11.3.3 A clear and concise statement of fact wupon which the
petitioner relies as sustaining its assignment of error.

11.32.4 A prayer setting forth the relief sought.

11.3.5 The signature of the petitiocner or its officers signing such
petition.

11.3.86 A verification by the petitioner.
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11.4 Hearings - cost deposit. - The person demanding a hearing shall give
security for the cost of said hearipg in the amount of three hundred dellars
($300) and said cost deposit shall be advanced by certified check, cashier's
check or money order payable to the Alcchol Beverage Contro? Commissioner and
shall accompany the petition demanding a hearing. The deposit will be returned
if the person demanding the hearing prevails at thes hearing.

11.5 Subpoenas and subpoenas duces tecum. - In 211 hearings held under West
Virginia Code articie 60-8, and these regulations, the evidence of witnesses and
the production of documentary evidence may be required through the use of
subpoenas and subpoenas duces tecum. Such subpoenas or subpoenas duces tecum
may be issued at the request of the Commissioner or by the licensee, the same to
be issued by either the Commissioner or his duly appointed hearing examiner.

11.5.1 Every such subposna and/or subpcena duces tecum shall bes.
served at least five (5) days before the return date thereof, either by personal
service made by any person twanty-one ({(21) years of age or older or by
registered or certified mail, but a return acknowledgement signed by the person
to whom the subpozna or subpoena duces tecum is directed shall be required to
prove service by registered or certified mai?l.

11.5.2 A1l subpoenas and subpcenas duces tecum will be dssued in
the name of the Alcohol Beverage Conirol Commissioner, but any party requesting
their issuance must see that they are properly served. Service of subpoenas and
subpoenas duces tecum issued at_the insistence of the Commissioner are to be the
responsibility of such Commissioner. Any person who serves any such subpoena or
subpoena duces tecum is entitled to the same fee as sheriffs who serve wiiness
subpoenas for the circuit courts of this State, and fees for the attendance and
travel of witnesses shall be the same as for witnesses before the circuit couris
of this State. —

11.5.3 A1l such fees shall be paid by the Commissioner if the
subpoena or subpoena duces tecum is issued, without the request of an interested
party, at the insistence of ihe Commissioner,

11.5.4 A1T such fess related to any subpoenas or subpoena duces
tecum issued at the insistence of a l1icensee shall be paid by the licensse who
asks that such subpoena or subpoena duces tecum be issued, such payment to be
made out of the hearing deposit.

11.56.5 ATl requests by the 1licensee or the Commissioner for
subpoena and subpoena duces tecum shall be in writing and shall contain a
statement acknowledging that the reguesting party agrees to pay such faes.

11.5.6 Any person receiving a subpoena or subpoena duces tecum
issued hereunder shall honor the same as thaugh it was issued by a circuit court
of the State, and shall appear as witness and/or produce such books, records or
papers 1in response to such subpcena or subpoena duces tecum. In case of
disobedience or neglect of any subpoena or subpoena duces tecum served on any
person or the refusal of any witness to testify to any matter regarding which he
or she may be Tawfully interrogated, the circuit court cof the county in which
the hearing is being held or the judge thereof in vacation, upon application by
the Commissioner, shall compel obedience by attachment proceeds for contempt as
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in the case of_disobedience ¢f the requirements of a subpoena or subpoena duces
tecum issued from such circuit court or a refusal o testify therein.

11.6 Stay of suspension or revocation order. ~ The service of a petition
for hearing upon the Commissioner shall operate to. suspend the execution of any
revocation or suspension of a distributor, licensad retailer or private wine
restaurant with respect to which a hearing is demanded.

11.7 Hearing date. - The Commissioner shall set a date for any hearing
demanded and notify the person demanding such hearing of the date and time of
sald hearing, which said hearing shall be held within thirty (30) days after
receipt cf said demand.

11.8 Place of hearing. - Hearings will be held in Chariesten, West
Virginia, untess the Commissioner detgtmines otherwise.

11.9 Continuances. = Hearings will not be delayed by a motion for
continuance, unless it is made no Jater than ten (10) days before the date set
for the hearing and sets forth good and sufficient cause. Conflicting
engagements of counsel or the employment of new counsel will never be regarded
as good ground for a continuance, unless set forth in a motion filed promptly
after the notice of hearing has been mailed, or unless extenuating circumstances
are shown which the Commissioner deems adequate

11.10 Waiver of hearing. - In dny case dnvolving viclation of the
alcohol beverage contrel laws, rules or regulations, where the Commissioner
deems it appropriate, the Commissioner may afford the 1icensed retailer or agent
an opportunity %fo waive a formal hearing which has been timely requested. I
the Ticensed retailer or agent so elects to waive a formal hearing, he or she
may then state in writing any matter in explanation or mitigation of the
viclations which he or she desires the Hearing Examiner and Commissioner to
consider in makmng a decision. In the event that the Jicensed retailer or agent
elects to. waive a formal hearing, the retailer eor agent shall thereafter be
bound by such election and may not thersafter request a formal hearing.

11.11 Appearance ard practice before the Hearing Examiner.
11.11.1  Petitioner.
11.11.1.1 The petitioner shall be present at the hearing unless
excused by the Hearing Examiner because of extraordinary circumstances,

provided:

11.11.1.2 The petitioner may appear either in person or by
counsel to present orzl testimony or other evidence;

11.11.1.3 In the event the petitioner fails to appear and has not
been excused, the Hearing Examiner may treat such action as a withdrawal of the
patition or request.

11.11.2 . Respondent:
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11.11.2.1 The respondent may appear at the hearing with or
without counsel;

11.11.2.2 Fajlure to appear shall not prevent presentation of the
case before the Hearing Examiner or the entering of a final order.

11.11.3  Interested parties:

11.11.3.1 Any person not initially Jjoined in the proceeding shail
be permitted to timely petition the Hearing Examiner for intervention.

11.12 ~ Standards of ethical conduct. - ATT1 persons appearing before the
Hearing Examiner in a representative capacity shall conform to the standards of
ethical conduct required of attorneys before the courts of the State of West
Virginfa. If any person does not conform to the standards, the Hearing Examiner
may decline %o permit the person to continue to appear in a rapresentative
capacity in the prcceeding.

11,13 Hearing. - The Commissioner may designate an examiner to conduct
the hearing.

11.13.1 The petitioner may appear individually, or by legal counsel,
or by duly authorized representative. In the absence of the petitioner, written
evidence of a .representativé's agent's authority must be presented to the
satisfaction of the Commissicner.

11.13.2 The petitioner, his duly authorized representative or agent,
may with the approval of the Commissioner, waive the right to a hearing and
agree to submit the case for decision upon the petition and record, with or
without a written brief. Such waivers and agreements are to be in writing or
upon the recerd.

11,14 Argument and briefs. - Petitioners will be given an opportunity
for argument within the time l1imits fixed by the Commissioner following
submission of eavidence. The Commissioner will accept briefs in lieu of
argument. Briefs must be filed within twenty (20) days after the hearing.

11.15 Discovery. - Subsequent to the issuance and service of Notice of
Hearing wupon a respondent, the parties may employ pre-hearing discovery
measures. The Hearing Examiner is to utilize an informal set of guidelines

using the Rules of Civil Procedure as a model.

11.16 Evidence admissible at hearing. - The Commissioner may admit any
ratevant evidence, except that he shall observe the rules of privilege
recognized by law relating to communications and topics. A finding is to be
supported by the kind of evidence commonly relfed upon by reasonably prudent men
in the conduct of their affairs, whether or not the evidence would be admissibie
before a jury. The Commissioner may exclude any evidence which is irreievant,
unduly vrepetitious, or Tacking in substantial probative effect. General
principals of West Virginia Rules of Evidence shall be observed,

11.17 Record of proceedings. =~ There shall be a record made at all
hearings held pursuant to these regulations.
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11.18 Commissioner's decision. - After the conclusion of the hearing,
or within ten (10) days of receipt of the transcript thereof or after receipt of
Eriefs submitted in lieu of argument, the person designated by the Commissioner
as hearing examiner shall prepare a recommended decision supported by findings
of fact and conclusions of Taw affirming, modifying or vacating the earlier
order of the Commissioner. Thereafter, the Commissionar, within ten (10) days
of receipt of such recommended decision, shall either accept or reject such
recommended decisicon, and if he shall accept such decision, he shall sign and
acknowledge the same as his own after having reviewed the transcript and all
exhibits attached and affixed thereto, and if he shall reject the same, he shall
within ten (10) days of receipt of such recommended decision prepare a decision
setting forth his own findings of fact and conclusions of law. In either event,
the order signed by the Commissicner shall be final unless vacated or modified
upon Jjudicial review thereof. A copy of said order shall be served upon each
party toc the hearing and their attorney of record, if any, in person or by
registered or certified mail.

11.19 Motion for reconsideration.

11.19.1 Motion for reconsideration of a final order made by the
Commissioner, must bs made within seven (7) davs after being served with the
decision. . . The motion shall identify ths matter the party desires. to have
reconsidered and shall fully state the reasons for reconsideration and shall be
served on all parties.

11.19.2 When a motion for reconsideratign has been filed, the order
of the Commissicner shall not be deemsd final for purpcses of appeal until the
Commissicner has served its ruling on the motion.

11.19.3  Motion for reccnsideration of a proposed order issued by the
Examiner may be appealed through a motion within seven (7) days after the date
of service to be proposed initial order. A copy of the exceptions shall be
served on all parties. .The Commissioner shall {ssue an order within thirty (30)
days after hearing date either affirming or reversing the Hearing Examiner's
decision.

11.29 Appeal to circuit court. -~ An appeal may be taken in accordance
with West Virginia Code article 29A-5 by the applicant or licensee to the
Circuit Court of Kanawha County, West Virginia or with the Jjudge thereof in .
vacation, if filed within thirty (30) days after the charge upon which said
party received notice of the final order of the Commissioner. The record
published under subsection 11.17 supra shall be the record for purposes of an
appeal. The party requesting a transcript of the record shall be responsible
for the expense incurred in the preparation thereof.

11.21 Filing and service of documents and orders.
11.21.1 A1l documents required to be filed in an appeal under these
rules shall be filed with the Alcohol Beverage Control Commissioner either by

personal delivery to his office at 322 70th Street, S.E., Charleston, West
Virginia 25304 or by mail to the above address.
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11.21.2 Filing s effective upon delivery or upon majling as
determined by postmark.

11.21.3 Copies of all documents filed in_ an appeal under these rules
shall be served upon all other parties.

11.21.4  Service of documents shall be accemplished by personal
delivery or by registered or certified mail, return receipt requested. Whenever
a party is represented by an attorney who has signed any document filed on
behalf of such party or otherwise entered an appearance on behalf of such party,
service thereafter shall be made upon the aitorney.

11.21.5 = In the case of personal delivery, service.is effective on
deTivery. In the case of mailing, service is effective upon mailing.

11.21.6 A1l documents required to be served shall be accompanied by
proof of service in the form of a certificate of service. The certificate of
service shall include a statement of how service was accomplished. Among those
documents required tc be served are: Notice of Hearing, Notice of Appeal, the
final order and any motions made. Alse included are any documents the
Commicsioner adopts as being necessary for procedural purposes.

11.22 Supreme Court of Appeals. - An azappeal may be taken by the
applicant or licensse, or by the Commissioner from the final Judgment of the
circuit court to which the applicant or licensee has appealed, the same to be
taken in the manner and within the time provided by law for civil appeals
generally. - ' '

§ 175-4-12. Severability.
12.1 Severability. - The sesctions and subsections of these regulaticns
chall be deemed severable. Should any section or subsection, be deemed by

judicial opinion or legislative enactment to be invalid, unconstitutional or in
any manner contrary to the laws of the State cf West Virginia, then such opinion
or anactment shall invalidate .only that particular section or subsection of
these regulations and all other sections or subsections shall remain in fuil
force and effect: Provided, That such remaining portions are not determined to
be inseparable, and to this end these regulations are declared separable.
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Bill ABCC Wine Sales /,?5;4

ST ol o H. B.__4242

(By Delegate Grubb e I ).

{Introduced._January 27, 1392 _ ‘ . referred to the

 Committee on_Finance then +he Judiciary _ )

A_BILL to amend ‘and reenact section one, article seven, chapter
sixty~four of the code of West Virginia, cne thousand nine
hundred thirty-one, as amended, relating to authorizing the

_:aldghcl_bevgrgge control commissiqn to promulgate legislative

ruiles relating to the retail sale of wine in grocery stores,
wine speciality sheps and private wine restaurants.

Be it enacted by the Legislature of West Virginia:

_ That section one, article seven, chapter sixty~four c¢f the
code of West Virginia, one thousand nine hundred thirty-cne, as
amended, ke amended and reenacted, to read as follows:

ARTICLE 7. . AUTHORIZATICON FOR DEPARTMENT OF TAX AND REVENUE TO
PROMULGATE LEGISLATIVE RULES.

§64~7-1. Office of alcohol beverage control commissioner.

(a) The legislative rules filed in the state register on the

thirtieth day of December, one thousand nine hundred eighty-two,
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relating to the alcohol beverage control commission
(transportation of alcoholic beverages), are authorized.

(b) The legislative rules filed in the state register on the
thirteenth day of August, one thousand nine hundred eighty-two,
relating to the alcohol beverage control commissioner (lighting
of licensed premises), are authorized.

{c) The legislative rules filed in the state register on the
thirteenth day of August, one thousand nine hundred eighty-two,
relating to the alcchol beverage control commissioner (kXitchen
and dining faclliities), are authorized.

(d) The legislative rules filed in the state register on the
twenty-fourth day of August, one +thousand nine hundred
eighty-two, relating to the alcohol beverage control commissioner
{refusal to 1license private clubs), are authorized with the
exception of subsection (a) of the rules which shall be
promulgated as set forth below in this section as follows:

"{a) For purposes of this regulation, the commissioner may
refuse to grant any license if he has reasonable cause to
believe, as indicated by documented evidence, that the applicant,
or any officer, director or manager therecf, or shareholder
owning twenty percent or more of its capital stock, beneficial or
otherwise, or other person conducting or managing the affairs of
the applicant or of the proposed licensed premises, in whole or
part:

(1) Is not a person of good moral character or repute;
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(2) Has maintained a noisy, loud, disorderly or unsanitary
establishment;

{3} Has demonstrated, elither by his police record or by his
record as former licensee under chapter sixty or chapter eleven,

article sixteen of the West Virginia code, a lack of respect for
law and order, genérally, or for the laws and rules governing the
sale and distributicn of alcoholic beverages or nonintoxicating
beer;
(4) Has the general reputation of drinking alcocholic

beverages to excess, or is addicted to the use of narcotics; or

. (%) Has mnisrepresented a material fact in applying to the
commissioner for a license,

_ (b) For yurposes. of this regulation, the commissicner shall
refuse to grant any license 1if he has reasonable cause to
believe, as indicated by documented evidence that the applicant,
or —any officer, director or manager thereof, or shareholder
owning twenty percent or more of its capital stock, beneficial or
ctherwise, cr other person conducting or managing the affairsrof
the applicant or of the proposed licensed premises, in whole or
part: |

(1) Is.not eighteen years of age or older;

(2) Has been convicted of a feleony or other crime involving

-moral turpitude, and, upon such cenviction, the applicant shall

not ke eligible for licensure within five years next preceding
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successful completion of all conditions of probation, discharge
from parole supervision or expiration of sentence;

{3) Has been convicted of vioclating the liquor laws of any
state or the United States, and, upon such convietion, the
applicant shall not be eligible for licensure within five years
next preceding successful completion of all conditions of

probation, discharge from parcle supervision or expiration of

sentence;
(4) Has had any license revoked under the liguor laws of any
state or the United States within five years next preceding the

filing date ¢f the application;
{5) Is not the legitimate owner of the business proposed to
be 1licensed, or other persons have ownership interests in the

business which have nct been discleosed;

{8) Isré éerééﬁréo whomrai;§hoiic bé?érages méf ﬁot e so0ld
under the provisions of chapter sixty of the West Virginia code;

(7) Has been adjudicated an incompetent;

{8) Is an officer or employee of the alcohol beverage control
commissioner of West Virginia; or

(9) Is viclating or allowing the wviolation of any provision
of chapter sixty, chapter sixty-one or chapter eleven, article
sixteen of the code in its establishment at the time its
application for a license is pending."

{e) The legislative rules filed in the state register on the

first day of August, one thousand nine hundred ninety, mocdified
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by the alcoheol beverage control commissioner to meet the
objections of the legislative rule-making rgview committee and
refiled in the state register on the eighteenth day of October,
one thousand nine hundred ninety, relating to the alcohol
beverage control commissicner (retail licensee operaticns), are
authorized with the amendment set forth below:

"on page twelve, section four, subsection 4.8.1, after the
word ‘stored’ by changing the pericod to a ceolon and adding
rProvided, that the commissioner may, for good cause shown,
permit a retail licensee holding three cr more private club
licenses to receive and store alcoholic ligquors at warehouses or
sites off premises.’"

(£) The legislative rules filed in the state register on the
first day of august, one thousand nine hundred ninety, modified
by the alcochol beverage control commission to meet the objections
of  the legislative rule-making review committee and refiled in
the state register on the twentieth day of November,rone thousand
nine hundred ninety, relating to the alcohel beverage control
commissioner (licensing of retail liguor stores), are authorized.

(g) The legislative rules filed in the state register on the
first day of August, one thousand nine hundred ninety, modified
by the alcchol. beverage control conmissioner to meet the
objections of the legislative rule-making review committee and
refiled in the state fegister on the eighteenth day of October,

cne thousand nine hundred ninety, relating to the alcohol




ig

1li

1z

13

14

15

16

17

18

1%

20

21

22

23

24

beverage control commissioner (private club licenses), are

authorized. : S S
(h) The legislative rules filed in the state register on the
first day of August, one thousand nine hundred ninety, modified

by the alcohol beverage control commissioner to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the eighteenth day of October,
one thousand nine hundred ninety, relating to the alcohol
beverage control commissioner (bailment policies and procedures),
are authorized.

{i) The legislative rules filed in the state register on the
tenth day of August, one thousand nine hundred ninety, modified
by the alcohol beverage control commlssiocner to meet the
objections of the 1legislative rule-making review committee and
refiled in the state register on the eighteenth day of Octocber,
one thousand nine hundred ninety, relating to the alcohol
beverage control commissioner (farm wineries), are authorized.

{33 The legislative rules filed in the state register on the
tenth day of August, one thousand nine hundred ninety, modified
by the alcchol beverage contrecl commissioner to meet the
objections o©of the legislative rule-making review committee and
refiled in the state register on the twenty-third day of October,
one thousand nine hundred ninety, relating to the alcochol

beverage contrel commissiconer (retail sale of wine in grocery
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stores, wine specialty shops and private wine restaurants), are
authorized. : o Tl

(k) The legislative rules filed in the state register on the

ninth day of aAugust, one thousand nine hundred ninety-one,

relating to the alcohol beveraqe control commlsslon (retail sale

of wine in grocery stores, wine speciality shops and private wine

restaurants), are authorized.

NOTE: The purpose of this bill is to authorize the alcchol
Beverage . Contrecl Commission to promq}gate 1eglslat1ve rules

relating  to the retall sale of wine 1in grocery sitores, wine
speczallty shops and private wine restaurants.

the,present_law, andﬁgnde;scorlng indicates new language that
would be added. T o STTTTTTTL O ) ch
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AGENCY: _Alcohol Beverage Conbrol ) -

FROM: JUDY CCOPZR, DIRECTCOR, ADMINISTRATIVE LAW DIVISICON

DATE: March 23, 1893

THE ATTACHED RULE FILED BY YOUR AGENCY HAS RBEEN ENTERED INTO OUR
CCHMFPUTER _SYSTEM. PLEASE REVIEW, PROOF AND RETURN IT WITH ANY
CORBECTIONS. IF7 THERE 2RE NC CORREZCTICNS, PLEASE SIGN THIS MEMO
AND RETURN IT TO THIS QFFICE. YOU WILL BE SENT A FINAL VERSICN OF
THE RULE FOR YOUR RECORDS.

PLEASE RETURN EITHER THE CORRECTED RULE OR TEIS FORM WITHIN TEN
(10) WORKING DAYS OF THE DATE YQOU RECEIVED THIS REQUEST. CALL IF
YOU HAVE ANY QUESTIONS.

SERIES: 4 "TITLE: 175 Alcochol Beverage Control

* THE ATTACHED RULE HAS BEEN REVIEWED AND IS CORRECT.

SIGHED:

TITLE OF PERSON SIGNING:

DATE: L
.‘k‘k‘k******************‘i{****‘k‘k‘k**********
* THE ATTACHED RULE HAS BEEN IBVIEWED AND NEEDS CORIECTING. THE
COERECTION EEN MARXKE

k = _ £ é%%&ﬁ . - //j' < -
TITLE OF FERSQN SI \:wcg/%%%/m
U 7

NOTE : IF/;OU‘ARE NOT THE PERSON WHO HANDLES THIS RULE, PLEASE
FORWARD TQO THE CORRECT PERSON.




