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STATEMENT OF CIRCUMSTANCE

L. FREDERICK WILLIAMS, JR
SECRETARY
The definition of "wine”
Also, contrary te what is stated im the current rule, the wine liter tax is
not collected from the retailer.
appsals are being up-dated.

is subject tc different interpretatioms.

Additionally, procedures for hearings and

i

)
= [
= = - ‘
3 :
e = I
e = - s
i - % -
Pt S U : !
TheZ WO (T :
el S Cj
C T e B —
-y
o = i
=E :
Tt o
Ed




FISCAL NOTE FOR PROFOSED RULES Fﬁ FD

T < S L 4 0
Rule Title: Retaill Sale Of Wine In Grocervy Stores, WﬁﬁeﬁGpegiéIty Shops
And Private Wine Restaurants RN S

=

cirez e nr STATL
Type of Rule;: X Legislative ) Interpretive ;qu”“P%o&gdural
Agency: Alcochol Beverage = Address: 322 70th Street, S.E.
Control Commission Charleston, WV 253304
1. Tffect of ANNUAL FISCAL YEAR

Proposed Rule Increase! Decrease Current| Next | Thereafter

I !
t !
[ i
1 | |
| ! I 1 1
i 1 1 ! i
| | | ; |
Estimated Total Costi § s - - -
I I { } !
| = | ; z
Personal Services 4 -0- b -0- I -0- { -0- | -0-
] f ! ] I
1 1 | 1 1
Current Expense b =-0- b -0- [ -0- ! -Cc- 1 -0-
I i [ | !
I 1 1 | 1
Repairs and ! ! ! ! I
Alteratiocns . I =0- b -0- L-0=- - | -0~ 1 -0-
i { t I 1
1 i 1 1 1
Equipment ! -0- ! -0- ; -0 ! -0- ! ~0-
1 ! I I |
1 I I i I
Other 1 -0- I -0- I -0- i -0- | -0-
_ I E i | I
2. Explanaticn of akove estimates:

There should be ne fiscal Iimpact on Departmental expenses.
3. Objectives of these Trules:

The rules explain and "clarify the licensing of wine suppliers,
distributors, retailers, wine specialty shops and private wine restaurants,
and the sale cof wine by these persons. The amendments clarify the definition =
of "wine," collection of the wine liter tax and refund claims.

!
4.- Explanation of Overall Economic Impact of Propcsed Rule. - B
A Econcomic Impact on State Government.

There should be ne econemid impact.’

B. Economic Impact on Political Subdivisions; Specific Industries;
Specific groups of citizens.

There should ke no esconomic impact.




C. Fconomic Impact on Citizens/FPublic at Large.

There should be no eccncmic impact.

Date: August 5, 1991

Signature of Agency Head cor Authorized Representative

3

. Frederick Williams, Jr.
Secretary, Tax and Revenue




State of West Virginia
Department of Tax and Revenue

GASTON CAPERTON ' Charleston 25305 . R L. FREDERICK WILLIAMS, JR.
GOVERNOR SECRETARY

August 5, 1991 o

TO: - LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FRCM: ALCOHOL BEVERAGE CCNTROL COMMISSIONER

LEGISLATIVE RULE TITLE: RETATL SALE OF WINE IN GROCERY STORES, WINE
SPECIALTY SHOPS AND PRIVATE WINE RESTAURANTS

1. Authorizing statute(s) citation: W. Va. Code &8 60-2-16
and £0-8-23
2. a. Date filed in State Register with Notice of Public Comment
Period: July 3, 1991
k. What other notice, including advertising, did vyou give of
the hearing? None
c. ‘Date of public comment pericd: Julv 3, 1991 through August 2, 1991
d. Attach 1list of. persons who appeared —at hearing, comments .

received, amendments, reasons for amendments.

Attachead X . . No comments received
= Date you filed in State Register the agency approvesd
proposed Legislative Rule following public hearing: ({be
exact) August 9, 1991 , _
£. Name and phohe number cf ‘agency person to contact for

additional information: John Montgomery --348-5330 L

3. If the statute under which you promulgated the submitted rules
reguires certain findings and determinaticn to be made as a
condition precedent to their promulgation:

a. Glve the date upon which you filed in the State Register a . _
notice of the time and place of a hearing for the taking of
evidence and a general description of the issues to be -
decided. ’ ' . - s

N/4




Date of hearing:

Cn what date did you file in the State Register the findings
and determinations required together with the reasons
therefor? - :

Attach findings and determinations and reasons:

Attached:
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Department of Tax and Revenue
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GASTON CAPERTON - Charleston 25305 L. FREDERICK WILLIAMS, JR.
GOVERNOR P - - SECRETARY
CONSENT TO FILE RULE o _ :
August 5, 19391
Te Whom It May Concern:
Title of Rule: Retail Sale Of Wine In Grocery Stores, Wine
Specialty Shops And Private Wine Restaurants
Title Numbei: 175
Saries Number: 4

Pursuant to. West Virginia Code § 5F-2-2(a), the undersigned
hereby consents to the filing of the foregoing rule. . .

Signed this 5th day of August, 19%1.

- Frederick Williams, Jr. /
Secretary, Tax and Revenue
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AGENCY APPROVED 5 ~
WEST VIRGINIA LEGISLATIVE REGULATIONS 133 AUG -8 Mt l2 Zu
ALCOHOL BEVERAGE CONTROL CCMMISSICNER

BEPARTMENT OF TAX AND REVENUE DEFILT 07 WAT ¥ om
TITLE 175 . SELRITATY AT Bt
SERIES 4
1991 —

RETAIL SALE OF WINE IN GROCERY STURES;
WINE SPECIALTY SHOPS AND PRIVATE WINE RESTAURANTS -

§ 175-4-1. General.

1.1 Type of Regulation. - These regulations are legislative regulations as
defined in West Virginia Code § 2%A-3-1 et seq.

1.2 Scope. - These legislative regulations repeal and replace 175 C.S.R. 4
and establish the procedure for the supply, distribution and retail sale of wine
in the State of West Virginia by grocery stores, wine specialty shops, private
wine restaurants and restaurants specially licensed to sell West Virginia wines.

1.3 Authority. - These legislative regulations are promuigated under the
authority of West Virginia Code §§ 60-2-16, 50-8-23 and 29A-3-1 et seq.

1.4 Filing Date. -
1.5 Effective Date. -

1.6 Citation. - These legislative regulations may be cited as 175 C.S.R.
4, § {1881}.

§ 175-4-2. Definitions.

2.1 Definition of terms used. - As used in these regulations, unless the
context clearly requires otherwise, the following terms shall have the meaning
ascribed herein, and shall apply in the singular and in the plural.

2.1.1 "Advertisemeni" means any advertisement of alceoholic liquors
through the medium of biilboards, newspapers, magazines, or simiiar
publications, and display materials or equipment except that such term shatl not
inclucde: (1) any label affixed to any container of alcoholic liquors or wine, on
any individual covering, carton or other wrapper of such container; or (2) any
editorial or other reading matter in any pericdical or publication or newspaper
for <the preparation or publication of which no meoney or other valuable
consideration is paid or promisad, directly or indirectly, by any perscn subject
to these regulations. '

S 2.1.2 "Alcohol" means ethyl alcohol, whatever its ofigin, and
shall include syntheiic ethyil alcohol but not. denatured alcohol.
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2.1.3 "Alcoholic  Tiquor" or "liguor" means alcchol, beer,
fortified wine and distilled spirits, and any 1iquid or solid capable of being
used as an alcoholic bevsrage, but shall not include wine with an alcohol
content of fourteen percent (14%) or less by volume, nonintoxicating beer or
nonintoxicating beverages. - -

2.1.4 "Alcohel Beverage Control Commissioner™ or MABCC" or
"Commissioner" means the West Virginia Alcohol Beverage Control Commissioner
{Administrator) or his delegate.

-

2.1.5 "Average Monthly Inventory" means the amount of food, food

products and consumable supplies for the table which are maintained in the
inventory of a2 licensed retailer. Such phrase shall not include stock or

inventory of wine. With respect to grocery steres which have no demonstrable
history of inventory maintenance of such products on an average monthly basis,
such grocery stere shall not be granted licensure as a wine retailer until the
appiicant can demonstrate such history during the three (3) months rnext
preceding the date on which licensure f{s granted. With respect to those
applicants for Tlicensure as a wine vretailer, whose business is primarily
seasonal because of their association with or close despendence upon a Tedge,
resort or similar establishment and the Commissioner s¢ finds, such applicant
will be permitted to select any quarter during the twelve (12) month period next
preceding the month during which application for Ticensure is made during which
guarter so selected the requisite inventory was maintained by the applicant for
each month during such quarter. All other appliicants for Ticensure as a wine
retaiier, other than those with no demonstrable inventory history or those with
a seascnal history, who are applying as a grocery store must demonstrate the
maintenance of the requisite inventory over the twelve (12) months peried next
preceding the year or part thereof for which licensure is sought.

2.1.6 "Average Monthly Sales" means the amount of food, food
products and ceonsumable supplies for the table which are sold by a licensed
retailer. Such phrase shall not include the sales of wine. With respect to

grocery stores which have no demonstrable histery of sales of such products on
an average monthly basis, such grocery store shall not be granted licensure as a
wine retailer until the applicant can demonstrate such history during the three
(3) months next preceding the date on which licensure is granted, With respect
to those applicants for Tlicensure as a wine retajler, whose business is
primarfly seasonal because of their association with or c¢losz dependence upen a
Todge, resort or similar estabiishment and the Commissioner so finds, such
applicant will be permitted to select any gquarter during the twelve (12) month
period next preceding the month during which application for licensure is made
during which quarter so selected the requisite sales level was maintained by the
applicant for each month during such guarter. A1l other applicants . for
licensure as a wine retailer, other than those with no demonstrable inventory
history or those with a seasonal history, who are applying as a grocery store
must demonstrate the requisite sales over the twelve (12) month pericd next
preceding the year or part thereof for which licensure is sought.

2.1.7 "Case Tot™ means a compiete case of distilied spirits.

2.1.8 "Commissioner” means the West Virginia Alcohol Beverage
Control Commissioner or his delegate.




State Tax Uepartment

Title 175 -
Series 4 }

2.1.9 "Department” means the West Virginia Department of Tax and
Ravenue,

2.1.1¢ "Distilled spirits” means ethyl alcohol, ethanol or spirits

of wine, including all dilutions and mixtures thereof, from whatever source or
by whatever process produced, for beverage use, and shaill include, but not be
Timited to, neutral spirits, whiskey, brandy, rum, gin, vodka, cordials and
Tigueurs. Any alcoholic beverage containing more than twenty-four parcent (24%)
of alcohol by volume shall be deemed to be distiiled spirits,

)

2.1.11 "Distributor" means any person whose principal place of
business is within this State, and who {s engaged in selling or distributing
wine to retaflers or private wine restaurants and selling or distributing port,
sherry and madeira wines to wine specialty shop under the authority of West
Virginia Code article 60-8 and actually maintains a warehouse in this State for
the distribution of wine.

2.1.12 "Food" and "food products”" means and includes edible
foodstuffs intended for human consumption and items commonly thought of as food,
including, by way of illustration and not by Timitation, cereals and cereal
products, meat and meat products, fish and fTish products, poultry and poultry
products, fresh and salt water animal products, eggs and egg products,
vegetables and vegetable products, fruit and fruit products, flour and fiour
products, sugar and sugar products, milk and milk products, cocoa .and cocoa
products, coffee and coffee substitutes, tea, herbs, spices, salt and salt
substitutes, ccndiments, scft drinks, soft drink mixes and syrups, tanderizers,
focd coloring, bottled drinking water, sugar substitutes, oleomargarine,
shortening, gelatins, baking and cooking ingredients, mushrooms, spreads,
relishes, desserts, flavorings, edible seeds, nuts and berries: Provided, that
the term “food" and "food for meals" does not include medicines, vitamins and
dietary supplements whether in Tliquid, powdered, granular, tablet, capsule,
tozenge, or pill form; spiritous, maTt or vinous Tiquors or beer; ice; tobacce
or tobacce products; candy and confections; chewing gum;, cake letters; breath
mints; or food sold through a vending machine.

2.1,13 "Food or Foodstuffs Normally Associated with Wine'" means
food and food products but shall exclude: . :

2.1.13.1 Any oproduct containing alcohol, other than wine,
permitted to be scld at retail pursuant to West Virginia Code article 60-8,
including, but not Timited to, nonintoxicating beer;

2.1.13.2 Soft drinks; and

2.1.13.3 Tcbacce and tobacco products, and other products
associated with the use of tobaccc, and any other product exempt from consumer
sales and service tax.

2,1.14 "Fortified wine™ means any wine to which brandy or other
alcohol has been added and includes dessert wines .which are not fortified and
any wine containing greater than fourteen percent (14%) alcohel by volume:
Provided, That fortified wine shail neot incliude wine with an alcohol content




State Tax Department
Title 175
Series 4

greater than fourteen percent (14%) if such alcohol content is derived solely
from fermentation and no brandy or other aicohol has been added.

2.1.15 "Grocery Store" means any retail establishment, commonly
known as a grocery store, supermarket or delicatessen, where food, food products
and supplies for the tabie are sold for consumption off the premises with
average monthly sales (exclusive of sales of wines) of not Jess than three
thousand dollars and an average monthly inventory (exclusive of finventory of
wine} of not less than three thousand dollars. The term "grocery store” shall
also include and mean a separate and segregated portion of any cther retail
store which is dedicated solely to the sale of focd, food products and supplies
for the table Tor censumption off the premises with average monthly sales with
respect to such separate or segregated portion (excliusive of sales of wine) of

not less than three thousand dollars and an average monthly inventory (exc1usiver

of inventory of wine) of not Tess than three thousand doilars.

2.1.15 "Immediate family" means and includes, but s not
necessarily limited to: L ) ,

T

£.1.18.1 If the licensed retailer or private wine restaurant is
other than a partnership or corporation, the licensed retailers' spouse,
brother, sister, son, daughter, mother, mother-in-law, father, father-in-Taw,
son-in-law, daughter-in-law, brother-in-law, sister~in-law, uncle, aunt or
cousin;

2.1.16.2 If the 1icensed retailer or private wine restaurant is
a partnership, each partners’ spouse, mother, father, brother, sister, son,
daughter, mother=in=iaw, fatner-in-law, son—in-law, daughter-in-Tlaw,
brother-in-law, sister-in-law, uncle, aunt or cousin of each such partner;

2.1.16.3 If the Ticensed retziler or private wine restaurant is
a corporation, the corporations' directors, officers or employees and the
spouse, mother, father, Dbrother, sister, son, daughter, mother-in-law,
father-in-law, son-in-law, ‘daughter-in-Tlaw, brother-in-law, sister-in-law,
uncle, aunt or cousin of each such director, officer or employee.

2.1.17 "Importer" means a person who brings in or carries in goods
from a foreign country for the purpose of sale of such goods in this country.

2.1.18 "Intoxicated" means having one's faculties 1impaired by
alcohol or other drugs to the point where physical or mental control or both are
markaedly diminished. ) - -

2.1.19  "Licensed retailer" means any person such as a grocery store
or wine specialiy shop licensed in accordance with West Virginia Code article
60-3, 60-3A or €0-8 by the Commissioner to sell wine at retail to the public for
cff-premises consumpticon and shall, where applicable, include private clubs
ticensed under the provisions of West Virginia Code article 60-7; and shall,
with respect to municipal tax and consumer sales tax, be desmed to include farm
wineries; however, the term shall not include z private wine restaurant or
restaurants . specially Ticensed in accordance with West Virginia Code
§ 60-8-3(k).
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2.1.20 ~~"Manufacture" means o distill, rectify, ferment, brew,
make, mix, concoct, process, Dlend, bottle or fill an original package with any
alcohelic liquor or wine.

2.1.21 "Manufacturer” means any person engaged in the manufacture
of any alcecholic Tiguor or wine, and among others will include but not be
limited toc, a producer, broker, processor, bottler, JImporter, distiller,
ractifier, winemaker or brewer. :

2.1.22 "Municipal Tax" means, for purposes cof these regulations,
the tax Jmposed by any munfcipality upon purchases wine pursuant to the
provisions of West Virginia Code § 8-13-7, and shall alse include taxes imposed
upon all purchases of wine made or consummated cutside the corporate limits of
any municipality under the provisions of West Virginia Code § 60-3-3d.

2.1.23 "Nonintoxicating beer™ shall mean all cereal malt beverages
or products of the brewing industry commonly referred to as beer, lager beer,
ate and all ocother mixtures and preparations produced by the brewing industry,
including malt coolers and containing at Teast one haif of one percent (.5%)
alcohol by volume, but net more than four and two-tenths percent (4.2%) of
alcchol by weight, or six percent (6%} by volume, whichever is greater, all of
which are declared by West Virginia Code § 11-16-3 tc be nonintoxicating and the
word "Tiquor" as used in West Virginia Code § 60-1-1 et seq. shall not be
consirued to include or embrace nonintoxicating beer ner any of the beverages,
products, mixtures or preparations inciuded within this definition.

2.1.2¢4 "Original package" means any closed or sealed container or
receptacie used for holding alcoholic Tiguor or wine.

2.1.25 "Person" means any individual, partnership, Jjoint stock
company, business +trust, association, corporation or other form of business
enterprise, including & receiver, trustee or liguidating agent.

2.1.2¢ "Post-off" means any discount (irrespective of its
denomination by the supplier) which a supplier gives to a distributor which
relates toc a specific brand, class and type of wine or size thereof, which
discount is of limited duraticn, and which bears no relationship to the amount
or guantity of such wine purchased by the distributor from the suppiier.

2.1.27 "Private wine restaurant" means a restaurant which: (1) Is a
partnership, T1imited partnership, corporation, unincorporated association or
other business entity which has as its principal purpose the business of serving
meais on its premises to Its members and their guestis; (2) is licensed under the
provisions of West Virginia Code article €0-8 as to ail of its premises or as %o
a8 separate segregated portion of iis premises to serve wine to its members and
their guests when such sale accompanies the serving of food or meals; and (3)
admits only duly elected and approved dues paying members and their guests whiie
in the company of a member, and does not admit ths general public.

2.1.28 "Public place" means any place, building or conveyance to
which the public has, or 1is permitted to have access, including restaurants,
soda fountains, hotel dining rooms, Tobbies, and corridors of hotels and any
highway, street, Tlane, park or place of pubiic resort or amusement: Provided,

€
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That the term "public piace” shall not mean or include any of the above-named
places or any portion or portions thereof which qualify and are Ticensed under
the provisions of West Virginia Cocde Chapter 60 to sell alcoholic liquors for
consumption on the premises.

2.1.29 "Retail Tiguor store!” means z store established and operated
under the authority of West Virginia Code article 60-3 or West Virginia Code
article 60-3A for the sale of alcoholic liquer in the original package for
consumption off the premises. -

2.1.20 "Sale'" means any transfer, exchange or barter in any manner
or Dy any means, for a consideration, and shall include all sales made by
principal, proprietor, agent or employes.

2.1.31 "Selling” shall dinclude solicitation or receipt of orders,
possession for sale, or possession with intent to seil.

2.1.32 "Soft drink" means any product subject to taxation under the
provisions of West Virginia Code article 11-19. -

2.1.33 . MSpirits" means any alcoholic Tigquor  obtained by
distillation and mixed with potable water and cther substances in sclution and
includes brandy, rum, whiskey, cordials and gin.

2.1.34 "Supplier" means  any manufacturer, producer, processor,
bottler, importer, wholesaler or other supplier of wine who sells, offers to
sell, sclicits or negetiates the sale of wine to any licensed West Virginia
distributor.

2.1.35 "Warietal wine" means any wine Tlabeled according to the
grape variety from which such wine is made."

2.1.36 "Vintage wine" or "vintage-dzted wine" means wines from
which the grapes used to produce such wine are harvested during a particular
year ¢r wines preduced from the grapes of a particular harvest in a particular
region of production,

2.1.37 "Wine" means any beverage obtained by the npatural
fermentation of the natural content of grapes, other fruitsy or honey or other
agricultural productsy containing sugar, and shall tneludes inciude table wine,
bat- ts- not- Fimtted- to;- sttit- winesy~ champagne- and- other- sparkiing- winess
carbonated-winess—imitation-winesy-vermsuthr-cider;-perry;-sakes-ports-sherrys
madetra-or-other- product cffered for sale or sold as wine containing not less
than seven percent (7%) nor more than twenty-four fourteen percent €24%3y {14%)
alcohel by volume and shall exclude fortifisd wine and shall also exclude any
product defined as or embraced within the definition of nonintoxicating beer:
Provided, That for purposes of thsse regulations, wine shall inctude wine
coolers and similar beverages containing not less than one-half of one percent
(.5%} nor more than seven percent (7%) alcohol by volume, : -

2.1.38 "Winery" means an establishment where wine is manufactured
or in any way prepared. -
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2.1.3%° "Wine accessories” means any product or item directiy
associated with the use and consumption of wine, o.g.: (1) Glasses, (2) carafes,
(3) decanters, (4) wine racks, (5) books, magazines and other publications
devoted principally to foods and wines, (8) napkins, (7) items or products
simiiar in nature and/or use to any of the foregoing.

2.1.40 "Wine specfalty shop" means & licensed retailer who shald
deal principally 1in the sale of table wine, certain fortified wines, wine
accessories and food or foodstuffs normaily associated with wine and (1) who
shall maintain a representative number of such wines for sale in his inventory
which are designated by Tlabel as varietal wine, vintage, generic and/ovr
according to region of production and the inventory shall contain not less than
fifteen percent (15%) vintage of vintage-dated wine by actual bottle count and
(2) whe, any other provisions of the Code of West Virginia tc the contrary
notwithstanding, may maintain an inventory of port, sherry and madeira wines
having an azlccholic content of not mora_ihan tweniy-two percent (22%) alcohol by
volume and which have besen matured in wooden barrels or casks.

r

§ 175-4-3. ... Suppliers.

3.1 Registration of suppliers and sales representatives. - A1l suppliers
are required to be registered and licensed by the Commissioner prior to entering
inte any sales transactions with a Ticensed West Virginia distributor. To the
extent suppliers are either registered or Ticensed by the Commissicner to sell
wine to a distributor, or to the extent such supplier has a representative
licensed pursuant to the provisions of West Virginia Code § 60-4~22 requiring
the Ticensure of sales representatives, such supplier will be deemed to have
gualified and registered pursuant to the provisions of W. Va. Code § 60-8-6,
which requires the registration of persens or firms supplying or furnishing wine
to licensed distributors. Every supplier must have z representative Ticensed to
solicit or consummate sales in this State. Such Ticensure and registration
shall be effectuated by completion of Appiication for Representative's License,
Alcohol Beverage Contrel Commissioner Form No. ABC-181, which form must be
completed and acknowledged by a notary public in the manner provided in such
form. : : - o

3.1.1 The registration of one (1) sales representative shall not
preciude the required registration and licensure of other persons acting as
sales representative for the same supplier.

3.2 Monthly report of supplier; form; content.

3.2.1 | Suppliers are required to furnish properly completed monthly
reports of the quantity of wine sold and shipped by suppliers to licensed
distributors in this State. This quantity shall be reported in Titers or Titer
squivalents. Such report is required to be filed no later than the fifteenth
(I5th) day of the month next succeeding the month for which the report is made.
Such repert shall be made on Monthly Summary Report of Total Liters Sold,
Shipped and Delivered to Distributors, West VYirginia Alcohol Beverage Contrcl
Commissicner Form ABCC-WS-1-F and only one (1) monthly repcrt need be filed by a
supplier even though that supplier may have more.than one (1) licensed sales
representative in the State. '
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3.2.2 Such report shall centain the following information:
3.2.2.1 The name and address of the supplier;

3.2.2.2 The name and address of the 1licensed West Virginia
rapresentative of the supplier. If the supplier has more than one licensed
representative, the licensed representative primarily responsible for the State
of West Virginia only need be given, and if all representatives are of equal
status, then the name of only one (1) representative need be given;

.

3.2.2.3 The month for which the report is being made;

3.2.2.4 The name or names of all distributers +to whom
deliveries were made, the address of all such distributors and the Alcoho!l
Beverage Control Commissioner Ticense number of such distributors;

3.2.2.5 The total number of 1iters sold and delivered to such
distributor; '

3.2.2.6 The fdentification of the person preparing the report
on behalf of the suppliier and the business telephone number of such person.

Al1 such repdrts shall be acknowledged before a notary pubiic in the manner
provided upen such form.

3.3 Invojces required; copies to Commissioner; content. - Two (2) caopies
of all invoices of all shipments made during the month for which the report is
made shall be forwarded te the Commissioner at the time of shipment to a
licensed distributor. The invoice shall identify the licensed distributor to
whom such shipment is made, the items so shipped by label identification and the
gquantity stated in Titers and the alcchol content of each items so sold, shipped
and delivered to such distributer,

3.4 Post-offs permitted; Timitations and restrictions. - Fost-offs shall
be permitted subject to the limitations and restrictions herein. No supplier
shall offer to any disiributer in this State any post-off which is conditioned
upon either:

3401 & requirement that the distributor pass through such
post-off to any retaiier, or

3.4.2 that the distributor participate in such post-off in such a
way that the distributor is required to match, either in whole or in part, such
post-off. Every post-off shall be offered under equal terms and conditions to L
every distributor carrying the product of the supplier to which the post-off
applies.

3.4.3 Nothing herein shall Dbe construed so as to prohibit the
participation by a distributor {n any post-off offered by a supplier or from
passing on to any licensed retailer or private wine restaurant such post-off so0
leng as the same meeis the provisions of this regu]at1on and so long as. such
post=off is passed on to all retailers, in whole or in part, egually.



State Tax Department
Title 178
Series 4

2.5 Sales to retailer by supplier prohibited. - No supplier, except a farm
winery, shall sell or furnish wine to a2 licensed retaziler or private wine
restaurant except through a lticensed distributor or the Commissioner.

§ 175-4-4. Wine Distributors.

4.1 Licensure application; form. - The application for Ticensure &s a wire
distributor shall be upon Torms designatad, Applicatian ~for Wine Distributor
License, Alcohol Beverage Conirol Commissioner Form No. ABCC-WS-1, which shall
be provided by the Commissioner. ‘ '

£.2 Licensure application; content. — The application for licensure as a
wine distributor shall contain and incluce the following:

4.2.1 The name and address of applicant and shall state whether
the applicant is an individual, corporation, partnership, associaticn or other
business entity;

4.2,2 The business trade name of the ap61icant;
4.2.3 The exact location of the principal place of business;
4.2.4 The number and exact Tocation of all warehouses to be

operated by the applicant for the purpcse of distribution of wine;

4.2.5 The date upon which the applicant began the cperation of the
business; o

4.2.6 Whether the applicant is the owner of 271 business premises
for which the Ticensa is issuad, and if not, whether the applicant is the actual
and bona fide lessese of any or all such premises and shall include the Tessor's
rame and address for sach business premises so leased;

4.2.7 Whether the applicant intends to carry on the business for
which he is to be licensed for himself or under his immediate supervision or
direction, and if not, the name, age and address of the person who will manage
or conduct the affairs of the distributorship sought to be Ticensed;

4.2.8 Whether the place of business for which the license s
sought conforms to all applicable health and fire laws and regulations and
whether the premises for which the Ticense is scught conforms to existing zoning
ordinances; I

4.2.9 Whether the applicant, if an individual, or whether any
partneyr, member, officer, director or stockholder of the applicant holds or owns
any interest in any Ticensed wine retajler, and if so, the extent and nature of
such ownership;

4.2.10 If the applicant is an individual, a statement whather such
applicant is a cftizen of the United States, a bona fide resident of the State
of West Virginia and the length of such residency and whether such applicant has
attained the age of eighteen {18) years;

(X
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4.2.11 ~ If the eapplicant {is & parinership, association or other
business entity, as to 2ach member, a statement whether such member is a citizen
of the United States, a bona fide resident of the State of West Virginia and the
length of such residency and whather such member has attained the age of
eighteen (18) years;

4.2.12 IT the applicant is a corporation, a statement whether the
person or persons who are or will be conducting or managing the business of such
applicant are citizens of the United States, residents of the State of West.
Virginia and whether such person or persons have attained the age of eighieen

(18) years;

4.2.13 Whether the applicant or any partrner, member, manager,
officer, director or person owning twenty percent {(20%) or more of the stock or
beneficial interest in the applicant: ’

£4.2,13.1 Has been convicted of a felony or other crime inveolving
moral turpitude within three (3} years next preceding the filing date of the
application; )

4.2.13.2 Has been convicted of a violation of the liquor Taws of
any stazte or the United States within two (2) years next preceding the fiiing
date of the application; or

4.2.13.3 Had any Ticense revoked under the Tigquor laws eof any
state or of the United States within five (5) years next preceding the filing
date of the application;

4.2.14 Whether the applicant has entered 1into any exclusive
franchise agreement with any manufacturer, producer, processor, distributor or
supplier of wine to the extant that the applicant has been granted the exciusive
right within the State of West Virginia or within any given territory thereof to
distribute the product or products of such manufacturer, producaer, processor,
distributor or supplier;

4.2.15 If the applicant is a corporation, the names, addrasses and
corporate title of all officers, which statement shall include the name, address
and age of all persons having twenty percent (20%) or meore of stock or
beneficial interest in the applicant; anrd

4+3716 4.2.16 Such other information as the Commissionar may from
time to time raguire.

4.3 Licensure application; sfignature and acknowledgment required. -.ATl
applicatieons shall be signed by the applicant and shall be made under oath and
acknowledged or verified. In the case of a partnership, the application shall
be signed hy each of the partners: Provided, That in the case of a Timited
partnership, the application shall ke signed by e=ach of the general partners and
gach limited partner who owns twenty percent (20%) or mors of the capital or
profits of such limited partnership. In the case of a voluntary assocfation,
all members of the governing board shail sign. In the case of a corporation,
each officer and director shail sign.
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4.4 PBond. - No Ticense shall be issued to any applicant for lTicensure as a
distributor unrtil the applicant therefore has executed a surety bond in the
penal sum of ten thousand dellars ($10,000), payable to the State of West
Virginia. The surety of said bond shall be executed by a corporate surety
authorized to iransact business in the State of West Virginia. Such bond shall
be conditioned on the payment of all fees and taxes prescribed by the Taw and on
the faithful performance of, and compliance with, the provisions of West
Virginia Code article 60-8, and these regulations. The bond required hereby
chall be executed on Wine Distributer Bond, Alcohol Beverage Contrel
Commissioner Form No. ABCC-WS~1-B. :

4.5 Corporate <charter, partnership agreement or association bylaws

required. =~ If “the applicant for Ticensure as a wine distributor fis a
corporation, the applicant shall furnish with its application a copy of its
corporate charter, including any amendments thereto. If %he applicamt s a

partnership, 1imited partnership or association, such applicant shall provide a
copy of the partnership agreement or a copy of the association's bylaws.

4.6 Fees. - An applicant for licensure as a wine distributor shall remit
with the application the annual fee for such Ticense which twenty-five hundred
dollars ($2,500) for the distributor's license and a 1ike amount for each
separate warehouse or facility from which the distributer sells, transfers or
delivers wine. The annual licensing period shall begin on July 1 of ithe year
for which the application is made and shall end on June 30 of the following
year.

If the application is for licensure for Tess than an entire fiscal year,
then such fee shall be proportionate to the remainder of such year according to
the date of application, as follows: ’

4.6.1 If application be made at any time from July 1 through
December 31, such fee shall be for the full fiscal year.

4.6.2 If the appifcation be made at any time from January 1
through June 30, such fee shall be cne half (1/2) of the annual fee.

Such fee shall be payable tc the West Virginia Alcchol Beverage Control
Commissioner by certified check, cashier's chack or money order.

4.7 Investigations. - Upon receipt of an application for Ticensure as a
wine distributor and of the fee, bond and other documents required to be
provided -with such application, the Commissioner shall make a thorough
investigation to determine whether the applicant and a1l locations and premises
to be operated by the applicant pursuant to the license applied for qualify for
Ticensure and shall investigate all matters connected therewith, including, but
not limited to, such matters which may affect the public welfare, health and
morals. : :

4,8 Refusal of Ticense. - No Ticense shali be issusd to any applicant:

4.8.1 That submits an application for licensure that contains any
false statement;

11
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4.8.2 That is affirmatively shown to be not a suitable person in
the community or communities in which it operates;

4.8.3 In which any partner, membar, manager, officer, director or
stockholder owning twenty percent (20%) or more stock or other person conducting
or managing the affairs of the applicant or of the proposed licensed premises,
in whole or in part:

4.8.3.1 Has been convicted of a felony or other crime involving
moral turpitude within three (3) vears next preceding the filing date of the
application, or

£.8.3.2 has been convicted of violating the Tigquer laws of any
state or the United States within two (2} years next preceding the filing date
of the application, or

4.8.3.3 had any 1license revoked under the liquor Tlaws of any
state or the United States within five (5) years next preceding the filing date
of the application; or

4.8.4 Fails to meet the reguirements of the Tiquecr laws or the
reguiations of either this State or of ths United States.

4.9 License not transferable. - A Ticense issued %0 a distributor shall be
valid only for the person, firm or corporation named thereon. Such license
shall extend to all warehouses utilized by such person, firm or corporatjon for
the distribution of wine +to Ticansed retailers. Such Tiicense 1s not
transferable. If there is a change n beneficial ownership ofthe distributor
to the extent of twenty percent (20%) or less, the Commissioner shall be
netified ir writing with respect thereto within ten (10) days next succeeding
such transfer. I7 there 1is a change in the beneficial ownership of the
distributor in excess of twenty percent (20%), such license shall be voided and
the licernsee must make application for a new license. In the event there is
transfer in the beneficial ownership of any interest in a licensad disiributor,
irrespective of the amount thereof, the new ownership of such beneficial
interest must meet all of the requirements of the provisions of any and ail Taws
of the United States and any Rules and Regulations promulgated pursuant thereto
and of the laws of the State of West Virginia, fncluding, but not limited to,
the provisicens of chapter sixty of <the Code and Rules and Regulations
promulgated pursuant thereto.

4.10 Warehousing; copies of 1license to be posted; records required to he
maintained at each warehouse; interdistributor coming of stock prehibited.

4.10.1 AlT Tlicensed distributors must have, prior to licensure as
such, sufficient and adequate warehouse facilities for +the storage and
distribution of wine. Such faciiities shall be:

4.10.1.1 Located in a building which has floor space adeguate to
stock projected wine inventory in a safe manner;

£.10.1.2 Lecated in a buiiding which is not used as a dweliing
place or a garage; and ' i
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4.10.1.3 Located in a building having adequate egress and
ingress for delivery trucks.

4.10.2 In the event a distributor maintains separate warehouse
facilities, a copy of his license must be displayed at esach warehouse Jocation,

4.10.3 In_ the event a Tlicensed distributor has more than one
warehouse to which the license applies and from which wine is distributed, each
warehouse shail ke regarded as a separate entity and any record, invoice or
cther document required by law or these regulations to be kept by suzh
distributor shall actually be maintained at each warehouse with respect to all
wine received at and/or distributed frem such warehouse. o

4.10.4 Except with respect te interdistributor transfers that may
be authorized by the laws of this State or by these regulations, no Ticensed
distributor shall utilize in any manner the warehouse facilities of ancther
Ticensed distributor nor shall the wine stock of any distributor be comingled in
any way with the wine stock of any other licensed distributor.

4.11 Change of location. - If any distributor desires or intends to change
the Tlecation of his principal place of business eor of any warehouses, or to
acquire and utilize an additional warehouse or warehouses for the distribution
of wine during the period for which his license is current, such distributor
shall notify the Commissioner in writing at least thirty (30) days next
preceding the date cof such relocation or acquisition and may do sc only upon the
written approval of the Commissioner: Provided, That in the case of fire or
flood, the thirty (30) day advance notice may be waived by the Commissioner upon
requast of the affected distributor,

4.12 Wine label registration required. - No wine may be sold by a suppliier
to a licensed distributor or by a licensed distributor to a licensed retailer ar
private wine restaurant until the label of such wine is registered with the
Commissioner,

4.13 Label registration; form; number required. - Application for labe!l
registration by a licensed distributor shall be upon Wine Label Regfstration,
Alcohol Beverage Control Commissicner Form No. ABCC-WS-1-D.

Only one (1) registratfon shall be required irrespective of the number of
various sizes of the wine or product to be soid.

4.14 Llabel registration; content. - The application for wine Tlabel
registration shall contain and include the following:

4.14.1 The West Virginia distributor's nams;
4.14.2 The West Virginia distributor’s State Ticense number;
4.14.3 The West Virginia distributor’s fedaral basic permit number;

4.14.4 The name and address of the supplier;
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4.14.5 The name of the West Virginia licensed representative of the
supplier. If the supplier has more than cne (1) Ticensed representative, only
the name of the representative dealing primarily with the West Virginia
distributor need be given;

4.14.6 The brand name of the wine to be registered;
4.14.7 The class and/or type of wine to be registered;
4.14.8 The alcohol content of the wine by volume;

4.14.5 The date upon which such wine label registration application
is made; and

4.14.10 The signature and title of the person actually making or
completing such registration on behalf of the Ticensed distributor.

The label registration form shall be accompanied by unattached Tabels of
all wines to be registered, and ATF Form 1649, Application for and Certification

4.15 Label registration; fees. - A fese of three dollars ($3.00) for each
jabel submitted for registration shall be remitted at the time of registration.
Payment of such fee may be made by either certified check, cashier's check,
business check or meney order payable to the Alcochol Beverage <Control
Commissioner. ' B

4.16 Presales required; sales by route delivery men prohibited; invoices or
purchase orders required. - No route delivery men or other person delivering
wine from a distributor to a licensed retailer shall be permitted to sell or to
deTliver to such retailer any wine which has not been previously ordered by such
retailer. A7l sales of wine from a distributor to a retailer shall be upaon
order made by such retaiier prior to the delivery thereof and all such sales
shall be paid for in their entirety upon delivery thereof. No distributor shall
transport any wine for which there is no invoice or purchase order.

No delivery shall be increased in the amount of wine detivered beyond that
which has been previously ordered nor shall there by any substitution of any
particular wine for another which has not been previously cordered.

4.17 Credit sales prohibited. - No c¢redit shall be extended by the
distributor to a Tlicensed retailer, either in whele or in part, for any wine
product received by a licensed retailer and every delivery of wine to a licensed
retailer shall be paid for in its entirety no later than the completion of such
delivery: Provided, That credit sales include consignment sales which are
thevrefore prohibited. A11 distributors must immediately, and in the regular
course of businzss, deposit in a bank all checks given them by Ticensed
retailers for the purchase of wine, No distributor shall through himself, his
agents or employeas, enter into any agreement or understanding with any licensed
retailer to hold any checks so given beyond the time vrequived by this

regulation,
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The giving of a worthless check by the licensed retailer o a distributor
or the acceptance of a worthless check from the Tlicensed retailer by a
distributor, shall be prima facie evidence of an extension of credit and shall,
in the discretion of the Commissioner, be grounds for the revocation or
suspension of such Ticensed retailer's or distributer's license.

4.18 Split case sales permitted; charges. - A distributor may distribute
wine to a licensed retailer or private wine restaurant in either full cases
containing only cne (1) size and type of wine or in "Split Cases" which is a
case of wine which is not entirely of one (1) size and type. The distributbr
may charge a surcharge in an amount to be determined by him, which shall be
appiied egually to every licensed retailer te whem such distributor sells split
cases. : S . T ST

4.19 Transportation of wine or other alcoholic liquors by distributors. - A
distributor, by virtue of his license as such, may transport within this State
any wine permitted to be sold at retail under the _provisions of West Virginia
Code article 60-8 which wine has either been consigned to him, or for which the
person actually transporting such wine has efther an invoice or purchase order
in his possessicn. A distributer may nect transpert any other alcoholic Tiquor
without a transpeortation permit issued by the Commissioner.

4.20 Platform deliveries permitted. - Platform deliveries or truck pickups
at the Ticensed premises of a distributor by a licensed retailer or private wine
restaurant are permitted so long zs the person taking possession at the time of
delivery is twenty-cne (21) years cf_age or older.

4.21 Identification of distributor representatives and employees. =~ Al]
promotional representatives or other persons soliciting sales on behalf of a
distributor and every person delivering wine for a distributor must have
identification cards provided by such distributor identifying them as the
representative or employee of such distributor and must exhibit such
sdentification on demand by any Tlicensed retailer or representative of the
Commissioner.

4,22 Samples. - Distributors shall be permitted toc give a sample %o a
Ticensed retailer or a private wine restaurant of any wine not then currently
carried in the inventory of such licensed retailer or private club. No sample
may be sold by the licensed retailer or private wine restaurant. All such
samples shall be noted on the report required to be filed under the provisions
of West Virginia Code § 60-2~4, such report to be attached te the Distributor's
Summary of Wine Sales and Taxes, ‘and to be made on the Distributor's Monthly
Report of Breakage, Leakage, Spoilage and Samples, Alcohol Beverage Control
Commissioner Form No. ABCC-SW-1-G. Samples may be no greater in amount than 750
milliliters and must be labeled with the word "Sampie" clearly printed thereon
in1at Teast one finch point type and shall indicate that such product is not for
sale. :

4.22.1 Only a T%icensed distributor may give such samples to 2

licensed retailer or private wine restaurant. Suppliers, and employees and
representatives of such suppliers, are hereby prohibited from giving samples to
Ticensed retailers or private wine restaurants. This prohibition shall not

preclude an emplioyee or a representative of a supplier from accompanying any
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distributer, or the rapresentative or employee of any distributor, at the time
such sample is given or delivered to any retailer, licensed retailer or private
wine restaurant.

4.z22.2 in the event any person, firm or corporation holds more than
one (1) Tlicensed retajler's 1license, such person, firm or corporation may
receive one (1) sample of any wine bearing the same 7label for each retail
licensed establishment: Provided, That a sample must be delivered to each such
1icensed estabiishment.

-

4.23 A distributor may rotate and stock wine in a grocery store or wine
specialty shop: Provided, That products purchased from other distributors are
not altered or disturbed. -

§ 175-4-5. Wine Retailers.

5.1 Licensure application; form. - The application for licensure as a wine
retailer shall be upon forms designated "Application for Retail Wine License,”
Alcohol Beverage Control Commissioner Form ABCC-WS-2.

5.2 Licensure application; content. - The application for licensure as a
wine retailer shall contain and include the foliowing:

5.2.1 The name and address of the applicant and shall state
whether the applicant is an individual, corporation, partnership, association or
other business entity;

£.2.2 The business trade name of the applicant;
5.2.3 The exact location of the business establishment;
5.2.4 Whether the application is for the sale of wine in a bona

fide grocery store, a separate and segregated portion of any other retail store
dedicated solely to the sale of food, or a wine specialty shop;

5.2.5  The date upon which the applicant began the cperaticn of the
business; ,

5.2.6 Whether the applicant is the owner of the business premises
for which the Ticense is sough%t, and if not, whether the applicant is the actual
and bona fide lessee of such premises and the application shall include the
lessor's name and address;

5.2.7 Whether the applicant intends to carry on the business for
which he is to be 1icensed for himself or under his immediate supervision or
direction, and if not, the application shall state the name, age and address of
the person who will manage or conduct the affairs of the retail business socught
to be licensed;

5.2.8 Whether the place of business for which the license is
sought conforms to ail applicable health and fire laws and regulations and
whether the premises for which the Ticense is scught conforms to existing zoning
ordinances;
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5.2.9  Whether the applicant, if an dindividual, or whether any
partner, member, officer, director or stockholder of the applicant holds or owns
any interest in any licensed wine distributer, and 1f so, the extent and naturs
of such ownership;

5.2.10 If the applicant is an individual, whether such applicant is
a2 citizen of the United States, a bona fide resident of the State of West
Virginia and length of such residence and whether such applicant has attafned
the age of eighteen (18) years;

5.2.11 If the applicant 1is a partnership, association or other
business entity, as to each member, whether such membar fs a citizen of the
United States, a bona fide resident of the State of West Virginia and length of
such residence and whether such member has attained the age of eighteen (18)
years;

5.2.12 If the applicant is & corporatien, whether the person or
persons who are or will be conducting or managing the business of such applicant
are citizens of the United States, residents of the State of West Virginia and
whether such person or persons have attained the age of eighteen (18) years;

£.2.13 _ Whether the applicant or any partner, member, manager,
officer, director or person owning twenty percent (20%) or more of the stock or
beneficial interast in the applicant:

5.2.13.1 Has been convicted of a felony or other crime fnvolving
meral turpitude within three (3) years next preceding the filing date of the
application; T

5.2.13.2 Has been convicted of a violation of the liquor laws of
any state or of the United States within two (2) years next preceding the filing
date of the application; or

5.2.12.3 Had any license revoked under the Tiguor Taws of any
state or of the United. States within five (5) years next preceding the filing
date of the application;

5.2.14 ~ If the applicant is a corporation, the names, addresses and
cerperate title of all officers, which statement shall include the name, address
and age of all persons having twenty percent (20%) or mors of the stock or
beneficial interest in the applicant;

5.2.15 Whether the business premises of the applicant are located
within an incorporated municipality or within one (1) mile of the corporate
Timits of one (1) or more incorporated municipalities, and, if so, %he
appiication shall so state and shaill indicate the names of all municipalities;

5.2.16  Whether the applicant is licensed either as an Alcohol
Beverage Ccntrol Commissioner Ticensed private club under the preovisions of West
Virginia Code article 60-7, or as_either a Class A nonintoxicating beer retailer
or a Class B nonintoxicating beer retailer licensed under the provisions of Wast
Virginia Code article 11-18;

b
~1




State Tax Department

Title 175
Series 4

5.2.17 If the application is for a bona fide grocery store or for
any other type of retail store with a separate and segregated portion of the
store devoted to the sale of foed, food products and supplies for the table,
such application shall indicate whether the average monthly sales of grocery
items, exclusive of wines, exceed. three thousand dollars ($3,000) and whether
the average monthly inventery, exclusive of wines, exceed three thousand doliars
($3,000); and o

5.2.18  Such other information as tha Commissioner may require.

5.3. Licensure application; signature and acknowledgement required. - All
applications shall be signed by the applicant and shall be made under oath and
acknowledged or verified. In the case of a partnership the appiication shall be
signed by each of the partners: Provided, That in the case of a Timited
partnership, the application shall be signed by each of the general partners and
by each limited partner who owns iwenty percent (20%) or more of the capital or
profits of such limited partnership, In the case of & voluntary associatioen,
211 members of the governing board shall sign. In the case of a corporation,
the application shall be signed by either its president or a vice president.

5.4 Corporate charter, partnership agreement or association bylaws
required. - If the applicant for licensure as a wine retailer is a corporation,
the applicant shall furnish with fts application a copy of its corporate
charter, including any amendments thereto. . If the applicant is a partnership,
1imited partnership or association, such applicant shall provide a copy of the
partnership agreement or a copy of the association's bylaws.

5.5 Fees. - An applicant for licensure as a wine retailer shall remit with
the application the annual fee for such license. The annual licensing period
shall begin on July 1 of the year for which the applicaticn is made and shall
end on June 30 of the following year.

If the application is for licensure for less than an entire fiscal year,
then such fee shall be proportionate to the remainder of such year according to
the date of application, as Tollows:

5.5.1 If the application be made at any time from July 1 through
December 31, such fee shall be for the full fiscal year, or one hundred fifty
dollars ($150).

5.5.2 If the application be made at any time from January 1
through June 30, such fee shall be one half (1/2) of the annual fee, or
seventy-five dollars ($75);

Such fee shall be payable to the West Virginia Alcohol Beverage Control
Commicsioner by certified check, cashier's check or monsy order.

5.6 Investigdations. - Upon receipt of an application for Ticensure as a
Ticensed retailer and of the fee, bond and cther documents required to be
provided with such application. the Commissioner shall make a thorough
investigation to determine whether the applicant, and all locations and premises
to be operated by the applicant pursuant to the Ticense appiied for, qualify for
Ticensure and shall investigate a7l matters connected therewith, including, but
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not Timited to, such matters which may affect the public welfare, health and
morals. ’ ’

5.7 Refusal of license. - No license shall be issued to any applicant;

5.7.1 That submits an application for Ticensure that contains any
false statement; C : R

5.7.2 That is affirmatively shown to be not a suitable person in
the community or communities in which it operates. The Commissioner may refute
to grant any license if he has reasonable cause to belfeve that the applicant,
or if the applicant is a partnership or assocciation, any partner or member
thereof, or if the applicant is a corporation, any officer, director or manager
thereof or shareholder owning twenty percent (20%) or more of its capital stock,
or other person conducting or managfng the affairs of the applicant or of the
oroposed licensed premises, in whole or in part:

5.7.2.1 Is not twenty-one (21) years of age or oider.

5.7.2.2 Has been convicted of a felony or other crime involving
moral turpitude within three (3) years next preceding the filing date of the
application.

5.7.2.3 Has been convicted of violating the Tiquor Taws of any
state or the United States within two (2) years next preceding the filing date
of the application.

5.7.2.4 _Has had any license revcked under the Tiquor laws of
any state or the United States within five (5) years next preceding the filing
date of the application.

5.7.2.5 Is not a person of good moral character or repute.

5.7.2.6 Is not the Jegitimate owner of the business proposed to
be licensed, or other persons have ownership interests in the businass which
have not been disclosed. -

5.7.2.7 Is not possessed of or has not demeonstrated financial
responsibiiity sufficient to adequately meet the requirements of the business
proposad to be Ticensed..

5.7.2.8 Has mafntained a noisy, loud, disorderly or unsanitary
establishment.

5.7.2.% Has demonstrated, efther by his police record or by his-
record as a former licensee under West Virginia Code chapter 60, a lack of
respect for Tlaw and order.

5.7.2.10 Is unable to speak, understand and read the English
Tanguage in a reasonably satisfactory manner.

5,7.2.11 1Is a person to whom alcoholic beverages may not be sold
under the provisions of West Virginia Code chapter 6C.

19. e
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5.7.2.12 Has the general reputation of drinking alcoholic
beverages to excess, or is addicted to the use of narcotics.

5.7.2.13 1s physically unable to carry on the business or has
been adjudicated an incompetent, .

5.7.2,14 Is an officer or employee of the Alcchol Beverage
Contrel Commissioner. -

5.7.3 Fails to meet the requirements of the Tiquor laws or the
regulations of either this State or of the United States.

5.8 License not transferable. - A 1icense issued to a licensed retailer
shall be valid only for the person, firm or corporation named thereon and shall
be valid only for the premises for which the Ticense is sought and issued. Such
license is not transferable. If there is a change in beneficial ownership to
the extent of twenty percent (20%) or less thereof, the Commissioner shall be
notified in writing with respect thereto within ten (10} days next succeeding
such transfer. If there is a change in the beneficial ownership in excess of
twenty percent (20%), then such license shall be voided and the Ticensese must
make application for a new license.

In the event there is a transfer in the beneficial ownership of any
interest in a Ticensed retailer, irrespective of the amount thersof, the new
owner of such beneficial interest must meet all of the requirements of the
provisions of any and all laws of the United States and any Rules and
Regutations promulgated pursuant thereto and of the laws of the State of West
Virginia, including, but not Timited to, the provisions of chapter 60 of the
Code and of the Rules and Regulations promulgated pursuant thereof.

5.9 Change of Tocation. - If any Ticensed retailer desires or intends %o
change the lecaticn of the premises for which his Ticense is issued during the
period for which his Ticense is current, such Ticensed retailer shall notify the
Commissioner in writing at least thirty (30) days next preceding the date of
such relocation and the relocation may occur only upon the written approval of’
the Commissioner: Provided, That in the eveni of flood or fire, the Commissioner
may waive the thirty (30) day requirement upon request of the affected Tlicensed
retailer. .

5.10 Licensure of licensed vretailer as private club or Class A
nonintoxjcating beer retailer. - No person licensed as an Alcohel Beverage
Contrel Commissioner private cliub or as a Class A nonintoxicating beer retailer
shall be issued a licensed retailer Tlicense if the wine retail business for
which the Ticense is sought is to be conducted upon the same premises at which
either such private club or Class A nconintoxicating beer retailer establishment.

This ragulation shall not be construed to prohibit the heolder of an Alcohel
Beverage Contrel Commissioner private club license or the helder of 2 Class A
nonintoxicating beer license frem holding or being a part owner in any licensad
wine retailer whose business premises are totally separate, distinct and apart
from the premises of such private club or Class A nonintoxicating beer retailer
astablishment, .
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5.11 Connection between 1licensed retailer and private club and Class A
nonintoxicating beer retailer prohibited. - In the event a Ticensed retailer
applicant is Tocated within the same building or structure as an Alcochol
Beverage Control Commissioner licensed private club or a Class A nonintoxicating
beer retailer, there shall be no internal interconnection or door between the
premises of the_wine retailer and the premises of the licensed club or Class A
nonintoxicating beer retailer.

5.12 Transportation of wine by retailer. - A licensed retailer shail not
transport any wine or other alcoholic iiquer unless such retailer has beén
issued a transportation permit so to do by the Commissioner.

5.13 Transfers of wine between retailers prohibited. - A licensed retailer
who operates more than one (1) Ticensed retail establishment may transfer wine
from one (1) such Ticensed retail establishment to ancther 1licensed retail
establishment. However, a licensed retailer may not transfer, sell or convey

wine to another licensed retailer. A licensed retailer may purchase wine only

from a distributor which is licensed in accordance with W. Va. Code § 60-8-1 et

seq., or a farm winery licensed in accordance with W. Va. Code § 60-8-1 et seq.

5.14 Wine specialty shop; inventory required. - Wine specialty shops shall,
in addition to maintaining a representative inventory of wines which include
varietal wines, generic wines and wines labeled according tc the region or place
ef production, maintain an dinventory of not less than fifteen percent (15%) by
actual bottle count of wines which are vintage or vintage dated, which shall be
determined by actual boitle count of the total wine inventory. In addition,
wine specialty shops shall at all times have in their inventory available for
sale food or foodstuffs which are normally associated with wines and have a
representative inventory of wine accessories.

5.14.1 Wine spectalty shops are authorized to maintain an inventory
of port, sherry and madeira wines having an alcocholic content of not more.than
twenty-two percent (22%) alcchol by volumz. Such wines must be purchased from a
Ticensed distributor in this State.

5.15 Packaging of wine sold after purchase required. - A1l wine sold by any
tTicensed retailer shall be placed in a paper bag or container sufficient to hold
the wine purchased prior to delivery of such wine to the customer. No wine
shall be permitted or allowed ta be._carried from the premises of any licensed
retailer by any customer thereof uniess the same has been placed in such a paper
bag or container.

5.16 Blood alcohol chart. - Each Ticensed retailer shall post in an open
and prominent place within the Ticensed premises a blood alcohel chart in the
form prescribed by West Virginia Code § 60-6-24.

§ 175-4-6. Private Wine Restaurant.
6.1 Licensure application; form. - The application for licensure as a

private wine restaurant shall be upon forms designated "Application for Private
Wine Restaurant,” Alcohol Beverage Control Commissioner Form ABCC-WS-5.

(]
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6.2 Licensure application; content. - The application for licensure as a
private wine restaurant shall contain and include the following:

6.2.1 The name and address of the applicant rastaurant and shall
state whether the applicant is an individual, corporaticn, partnership,
association or other business entity;

6.2.2 The name, address, date of birth and Tengtih of West Virginia
residency of the manager or steward;

6.2.3 ~ The complete description, including photographs and a
diagram of every room, of the proposed private wire restaurant;

6.2.4 The name and address of the property owner and if the
property is leased, the expiration date of the lease;

6.2.5 Verification that monthly sales of food, exclusive of wine
and nonintoxicating beer, exceed twenty-five hundred dollars ($2,500) and if the
restaurant is not yet in operation, verification that such monthly sales will
exceed twenty-five hundred dollars ($2,500);

6.2.6 Verification that the place of business conforms to health
and fire laws and regulations and zoning ordinances;

6.2.7 _Whether the premises is located within municipal boundaries,
within one (1) mile of municipal boundaries, cr within one (1) mile of the
boundaries of two (2) or more mun1c1pa11t1es and if so, the names of such
municipalities; . :

6.2.8 Whether the premises is currently licensed as a Class A
Nonintoxicating Besr Retailer;

6.2.9 _ If the applicant is an individual, whether such appificant
has attained the age of efghteen (18) years;

6.2.10 . If the applicant is a partnership, association or other
business entity, as to each member, whether such member has attained the age of
eightean (18) years;

6.2.11 If the applicant is a corporation, whather the person or
persons who are or will be conducting or managing the businass have attained the
age of eighteen (18) years;

6.2.12 Whether the appiicant or any partner, member, manager,
officer, director or person owning twenty percent (20%) or more of the stock or
heneficial interest in the applicant:

6.2.12.1 Has been convicted of a felony or cther crime involving
moral turpitude within three (3) years next preceding the filing date of the
application;
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£.2.12.2 Has been convicted of a violation of the liguor Taws of
any state or of the United States within two (2) years next preceding the filing
date of the application; or

6.2.12.3 Had any license revoked under the Tiquor Tlaws of any
state or of the United States within five {5) years next preceding the filing
date of the application;

6.2.13 If the applicant is a firm, partnership or association, the
names, addresses, residence and Tength thereof and percentage of cwnership 'of
all persons having anrn ownership intersst in the zpplicant of tiwenty percent
{(20%) or more. : . :

£.2.14 . If the applicant is a corporation, the names, addresses and
corperate title of all officers, which statement shall include the name, address
and age cf all persons having twenty percent (20%) or more ¢f the stock or
baneficial interest in the applicant;

6.2.15 Such other information as the Commissioner may require.

6.3 Licensure application; signature and acknowledgement required. - A1l
applications shall be signed by the applicant and shall be made under ocath and
acknowledged or verified. In the case of a partnership the application shall be
signed by each of the _partners: Provided, That in %he case of a Timited
partnership, the application shall be signad by each of the general partners and
by each Timited partner who owns twanty percent (20%) or more of the capital or
profits of such Timited partnership. In the case of a voluntary association,
all members of the governing board shall sign. 1In the case of a corporation,
the application shall be signed by either its president or 2 vice president.

6.4 Corporate charter, partnership agreement ar association bylaws

required. - If the appiicant for licensure as a private wine restaurant is a
corperation, the applicant shall furnish with its applicatien a copy of its
cerporate charter, including any amendments thereto, If the applicant is a

partnership, limited partnership or association, such applicant shall provide a
copy of the partnership agreement or a copy of the association's bylaws. -

6.5 Fees. = An applicant for licensure as a private wine restaurani shall
remit with the application the annual fee of two hundred fifty dollars ($250)
for such Ticense. _The annual licensing period shall begin on July 1 of the year
for which the application is made and shall end on June 30 of the following
year.

IT the app1iéation is for licensure for less than an entire fiscal year,
then such fee shall be as follows:

6.5.1 If the application be made at any time from July 1 through
December 31, such fee shall be for the full fiscal year, or two hundred fifty
dollars ($250). D ; '

6.5.2 If the application be made at any time from January 1

through June 30, such fee shall be one half (1/2) of the arnnual fee, or one
hundred twenty-five dollars ($125);
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Such fee shall be payable to the West Virginia Alcohol Beverage Control
Commissioner by certified check, cashier's check or money order.

6.6 Investigations. - Upon receipt of an application for licensure as a
private wine restaurant and of the fee, bond and other documents required to be
provided with such application, tha Commissioner shall make a thorough
investigation to determine whether the applicant, and all locations and premises
to be operated by the applicant pursuant to the license applied for, qualify for
Ticensure and shall fnvestigate all matters connected therewith, inciuding, but
not limited to, such matters which may affect the public welfare, health and
morals,

6.7 Refusal of license. — No iicense shall be issued to any applicant; -

6.7.1 That submits an application for licensure that contains any
false statement; -

6.7.2 That is affirmatively shown to be not a suitable person in
the cemmunity or communities in which it operates. The Commissioner may refuse
to grant any license if he has reasonabie cause to believe that the applicant,
or if the applicant is a partnership or asseciation, any partner or member
thereof, or 1f the app]icant is a cerporation, any officer, director or manager
thereof or sharehoider owning twenty pergent (20 ) or more of its capital stock,
or cther person conducting or managing the affairs of the applicant or of the
proposad licensed_premises, in whole or in part:

6.7.2.1 Is not twenty-one (21) years of age or older,

5.7.2.2 Has been convicted of a felony or cther crime invelving
moral turpitude within three (3) years next preceding the filing date of ihe
apptication.

6.7.2.3 Has been convicted of viclating thes liquor laws of any
state or the United States w1thzn two (2) years next preceding the filing date
of the application.

6.7.2.4 Has had any license revoked under the liguor laws of
any state or the United States within five (5) years next preceding the filing
date of the application.

6.7.2.5 Is not a person of goed moral character or repute.

6.7.2.6 Is not the Tegitimate owner of the businass proposed to
be licensed, or other persons have ownershlp interests in the business which
have not been disclosad. —

6.7.2.7 Is not possessed of or has not demonsirated financial
responsibility sufficient to adequately meet the reguiremenis of the business
nroposed to.be Ticensed. .

6.7.2.8 Has maintained a noisy, loud, disorderly or unsanitary
establishment,
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6.7.2.% Has demonstrated, efther by his pelice record cor by his
record as. a former licensee upnder West Virginia Code Chapter €0, a lack of
respact for law and order.

6.7.2.10 Is unable to speak, understand and read the English
language in a reasonably satisfactory manner.

6.7.2.11 1Is a person to whom alccholic beverages may not be sold
under the provisions of West Virginia Code Chapter &0.

6.7.2.12 Hzs the general vreputation of drinking alccholic
beverages to excess, or is addicted to the use of narcotics.

6.7.2.13 Is physically unable to carry on the business or has
been a2djudicated an incompetent.

§.7.2.14 Is an officer or employee of the Alcohol Beverage
Control Commissicner. :

-

£.7.3 Fails to meet the requirements of the Tliguor laws or the
regulations of either this State or of the United States.

6.8 License not transferable. - A Tlicense issued to a private wine
restaurant shall be valid only for the person, firm or corporation named therson
and shall be valid only for the premises for which the Ticense is scught and
issued. Such license 1s not transferable. If there {s a change in beneficial
ownership to the extent of +twenty percent (20%) or ‘less . thereof, the
Commissicner shall be notified In writing with respect thereto within ten (10)
days next succeeding such transfer. If theare is & change in the beneficial
ownership in excess of twenty percent {20%), then such license shall be voided
and the licenses must make application for a new Ticense.

In the event there is a transfer in the beneficial ownership of any
interest in a private wine restaurant, irrespective of the amount thereof, the
new owner of such beneficial interest must meet all of the requirements of the
provisiens of any and all laws of the United States and any rules and
regulations premulgated pursuant thereto, and of the laws of the State of West
Virginia, "including, but not Timited to, the provisicns of West Virginia Code
Chapter 60, and of the rules and regulations promulgated pursuant thereof.

6.2 Change of Tocatien. - If any bprivate wine restaurant desires or
intends to change the Jocation of the premises for which the Ticense is issued
during the period for which the Ticense is current, such private wine restaurant
shall netify the Commissioner in writing at least thirty (30) days next
preceding the date of such relocation and the relccation may occur only upen the
written approval of the Commissioner: Provided, That in the event of flood or
fire, the Commissioner may waive the thirty (30) day notice upon request of the
affected private wine restaurant.

6.10 Licensure of private wine restaurant as private club or Class A
nonintoxicating beer retailer. - No person Ticensed as an Alcchol Beverage

Control Commissioner private club shall be issued a private wine restaurant
Ticense if the wine retail business for which the Ticense is sought is to be
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conducted upon the same premises as such private club. However, a private wine
restaurant may also be 1icensed as a Class A retail dealer 1in nonintoxicating
beer. . _

This regulation shall not be construed to prohibit the holder of an Alcohol
Beverage Control Commissioner private club license from holding or being a part
owner 1in any private wine restaurant whose business premises are totally
separate, distinct and apart from the premises of such private club, as provided
in the following Section 6.11.

6.11 Connection between private wine restaurant and private club
prohibited. - In the event a Ticensed retailer applicant is Tocated within the
same building or structure as an Alcohol Beverage Control Commissioner licensed
private c¢lub, there shall be no internal interconnection or door between the
premises of the private wine restaurant and the premises of the Ticensed private
club.

€.12 Transportation of wine by private wine restaurant. - A private wine
restaurant shall not transport any wine unless such retziler has been issued z
transportation permit so to do by the Commissioner.

6.13 Transfers of wine beiween retailers prohibited. - A person who
operates more than one (1) private wine restaurant may transfer wine from one
(1) such private wine restaurant to another private wine restaurant. However, a
private wine restaurant may not transfer, sel! or convey wine to a2 licensed
retailer or to a private wine restaurant licensed to anather person. A private
wine restaurant may purchase wine on]y from a d1str1butor licensed in accordance

with W. Va. Code § 60 8-1 et seq s or 4 farm wwnery licensed in accordance w1th_

W. Va. Code § 60-8-1 et seg.

6.14 Restaurant sales of West Virginia wine. - Any restaurant specially
Ticensed under West VYirginia fLode & 60-8-3(k) may only sell wine which fis
manufactured by a West Virginia winery, such wine to be served and consumed with
meals and not to be sold by the bottie for off-premises caonsumption.

6.14.1 The application for such a special license shall bhe on the
form des1gnated by the Commissionear and a1l Ticensing requirements applicable to
private wine restaurants shall be applicable to such specially licensed
restaurants. '

6.14.,2 The annual fee for such special license shall be twenty-five
doTlars (3$25).

6.15 Blood alcohol chart. - Each private wine restaurant shall post im an
open and prominent place within the Ticensed premises a blood alcohol chart in
the form prescribed by West Virginia Code § 60-6-24.

§ 175-4-7. Wine Liter Tax and. Municipai Tax on Wine Sales; Reports Required.
7.1 Distributor's purchase order. - Al1 sales of wine except retail sales
of wine shall be upon purchase order. Al11 such forms shall include the

following information for each ftem purchased from the supplier: Brand name,
unit size, number of cases and bottles, total guantity in extended litars (the
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unit size multiplied by the number of botties will give the extended liters),
case price and the total cost of each item purchased. A1l purchase crders are
tc be dated, numbered and shall didentify the purchaser and distributor and are
to be signed by the distributor, or his agent or employee,

7.1.1 The Cemmissioner shall furnish with each distributor's
license a copy of "Purchase Order," Alcochol Beverage Control Commissicner Form
No. ABCC~-WS-1-H, which is a suggested and recommended form for purchase arders.
This form need not be followed in exact detail or outline so long as the
purchase order form used contains. the information required herein; 7T.e%,
recefving documents and computer generated receipts may be used if the necessary
information is provided.

7.1.2 A copy of all purchase orders shall be vretained by the
distributor for a period of four (4) years for use by the Commissioner for
review and audit.

7.2 "Distributor's wine invoice. .

7.2.1 A1l deliveries of wine From a distributor shall be
accempanied by a distributor's wine invoice which shall include the following
information: The date of invoice, the date of delivery, the +trade name and
address of the 1licensed retailer or private wine restaurant, such licensed
retailer's or private wine restaurant's license number, the number of cases and
bottles ordered, and the size of each stated in Titers, the didentity of the
product ordered, stated by brand and type, the total number of liters of each,
the unit price of each such brand and type ordered, and the total sales price
for each, the total number of 1iters included upon the invoice and the total
purchase price thereof;-and- the- total-purchase-price- fnectuding- the- titer-tax
recetved--by-—the--distributor--from--tha--itcensed--retatiar-—or--nprivate--wine
restanrant.  Such invoice shall alsc reflect a statement to be exscuted by the
l1icensed retaiier or private wine restaurant indicating the date of receipt of
the wine so purchased and that such distributer was paid in full for a1l items
so received, and the invoice shall dinclude the name of the person, firm or
corporation from whom +the shipment was ryeceived or by whom the same was
delivered. Al] invoices shall state the mode or method of payment.

7.2.1.1 The Commissicner shall furnish with each distributor's
license a copy of "Distributor's Wine Invoice," Alcohel Beverage Control
Commissicner Form No. ABCC-WS-1-1, which is a suggested and recommended form far
distributor's wine invoices. This form need not be followed in exact detail or
outline so long as the form contains the information required hereinabove.

7.2.1.2 A copy of all distributor's wine invoices shall be
retained by the distributor and the retailer for a peried of four (4) years for
use by the Commissioner for review and audit.

7.3 TYaxpayer. - The term taxpayer shall, with respect to the liter tax,
and for the purpose of determining the proper party to claim a refund of such
tax, be only the person who pays such tax to the Commissioner: Provided, That
for purpcses of claiming a refund for a casualty Toss, the term may include a
distributor, licensed retailer or private wine restaurant. With respect to

27




State Tax Department
Title 175
Series 4

credit against such tax, the term taxpayer shall include only the distributor
claiming the same.

7.4 Liter tax. - West Virginia Code § 60-8-4 imposes a tax of twenty-six
and four hundred six thousandths cents ($.28408) per Titer on all wine sold by
suppliers to distributors in this State. The amount of this tax shall be added
to and constitute a part of the sales price charged by distributors when such
distributors sell wine. - :

7.5 Liter tax; monthly reporting and payment of tax. - No later than the
fifteenth day of each month, every supplier shall file a written report with the
Commissicner which shall be denominated "Supplier's Summary of Wine Sales and
Taxes," Alcohol Beverage Control Commissioner Form No. ABCC-WS-1-E. Such form
shall reflect the name and address of the supplier, the ABCC license number
assigned to such supplier and the month for which the report is made. Such
report shall include all sales made by the supplier for the next preceding month
and shall dinciude such ftems and information as may be required by the
Commissioner such as the identity of the purchaser, the gquantity, label and
alcohclic content of the wine sold during the preceding month and the amount of
tay due. The tax due shall be remitted with the repert.

7.5.1 A1l such forms shall be furnished by the Commissioner in
duplicate and the original thereof (white copy) shall be completed and returned
to the Commissioner and the duplicate copy {green copy) retained by the licensed
distributor. Such form shall be completed in the manner provided in the
memorandum of instruction entitled "Wine Tax Reporting System,” Alcohol Beverage
Centrol Commissioner Form No. ABCC-WS-1~E (Inst.).

7.6 Report of breakage, leakage, spoilage and samples. --All wines which
are rendered unsellable by reascns of breakage, leakage and spoilage, as well as
all wine used as samples, or disposed of as samples by the distributor, shall be
noted on "Supplier's Monthly Report of Breakage, Leakage, Spoilage and Samples,”
Alcohol Beverage Control Commissioner Form No. ABCC-WS-1-G, which form shall be
filed with the Supplier's Summary of Wine Sales and Taxes {Form No.
ABCC-WS-1-E). Form ABCC-WS-1-G shall be completed in the manner and form
outlined in the wine tax reporting system memorandum of instruction (Form No.
ABCC-WS~-1-E Inst.). T T - :

7.6.1 A1l containers which have been subject to breakage, leakage
or spoilage shall be retained by the supplier until permission to dispose of the
same has been granted by the Commissioner.

7.7 Refund of liter tax by reason of casualty loss. - In the event that a
distributor, licensed retailer or a private wine restaurant, while the owner of
wine on which the 1iter tax has been paid, loses such wine through fire or other
casualty and such wine has been declared by the Commissioner to be unfit for
sale, the Commissioner shall provide for a refund of the Titer tax paid, but
only if the amount of such tax paid on such wine and claimed for refund exceeds
fifty dollars ($50.00). MNeither theft nor breakage occurring on the premises of
the distributor, licensed retailer or private wines vestaurant, shall be deemed a
casualty within the meaning of these regulations.
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7.7.1 Any distributor, Ticensed retailer or oprivate wine
restaurant having a loss through fire or other casualty for which refund of
taxes may be claimed in which the total tax paid on such wine exceeds fifty
dollars ($50.90) s vrequired to contact the Commissioner within five (5)
calendar days of the occurrence or casualty vresulting in such loss for
verification thereof. Upon verification of the loss and the reasons therefor, -
the Commissioner shall take such steps necessary to effect payment in full o
the distributor, Ticensed retailer or private wine restaurant having a claim in
excess of  fifty dollars (350.00). No refund or claim may be g¢ranted or
considered by the Commissioner for Tliter taxes in an aggregate of less than
fifty dollars ($50.00).

7.7.2 To the extent that any available insurance or other source
from which a claim for casualty loss is recoverable, the Commissioner shall be
regarded as source of refund of last resort and no such claim for refund will be
honored until all cther available sources of such coverage have besern exhausted
or to the extent the same is covered or recoverable by cor through any valid and
collectible insurance. For the purpose of any refund, each casualty shall be
regarded separately from any other casualty and no claim for refund may include
more than one casuaity.

7.8 Municipal tax on sales of wine to be collected and remitted to the
State Tax Department. - All taxes required to be levied and collected on sales
of wine made by distributors, Ticensed retailers and farm wineries pursuant to
the provisions of either West Virginia Code § 8-13-7, or West Virginia Code
§ 60-3-9d, or both, shall be remitted to and collected by the Department of Tax
and Revenue. All such taxes shall be deposited with the State Treasury, which
shall be responsible for the distribution thereof tc the appropriate county or
municipality. ATl assessments, petiticns for reassessment and hearings required
on petitions for reassessment shall be administered and cenducted by the
Department of Tax and Revenue. Any rulings to be made thereon shall be made by
such Department. A1l statutes, rules and regulations and procedures adopted by
the Depariment of Tax and Revenue with respect to assessments, reassessments,
petitions for reassessment, hearings <thereon, administrative appeals and all
matters relating thereto inscfar as the same may relate to thé imposition and
collection of the municipal tax on sales of wine are adopted and incorporated
herein by reference tc the same extent as if the same were set forth here in
extensio and shall apply to the imposition and collection of such tax. ’

The provisions of this section shall not inciude the colleciion of taxes,
or the allocation or distribution thereof, with respect to retail sales made by
the Alcohol Beverage Control Commissioner, which shall be responsible for such
collection, allocation and distribution of such %faxes on sales made by fit.

§ 175-4-8. Advertising.

8.1 General prohibition. - ATl adveriising of wine which encourages
intemperance, makes the consumption of alcohelic liguer appear to be glamorous,
is lewd or obscene, induces minors to purchase, or tends to deceive or
misrepresent, is hersby prohibited. Federal law, as interpreted by the ABCC,
srovides .the following guidelines relative to acceptable and prohibited
advertising of wine. ' : c
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8.2 Permissible media. - Printed advertising of wine in West Virginia
shall be limited to billbcards, newspapers, magazines and similar publiications,
and radio and televisicn.

8.3 _Application. - No person engaged in business as a preducer, procassor,
broker, manufacturer, bottler, importer, wholesaler or retailer cof wine,
directly or indirectly, or through an affiliate, shall publish or disseminate or
cause to he published or disseminated in any billbcard, newspaper, magazine or
similar pubiicaticn any advertisement of wine, unless such advertisement 1in
conformity with these regulations: Provided, That these_provisions shall not
apply to the publisher or standardized outdocr advertising company of any
billboard, newspaper, magazine or similar publication, unless such publishar or
cutdoor advertising company is engaged in business as a producer, manufacturer,
bottler, importer, wholesaler or retailer of wine, directly or indirectly, or
through an affiliate.

5.4 Mandatory statements.

8.4.1 Responsible advertiser. - The advertisemant shall state the
name and address of the producer, manufacturer, bottler, importer or whoiesaler
respansible for its publication. Street name and numbar may be emitted in the
address, - -

8.4.2 Class, type and distinctive designation. - The advertisement
shall contain a conspicuous statement of the c¢lass and type, or other
designation of the product, corresponding with the complete designation which
appears on the brand label of the product.

8.4.3 Alcohalic content. — The alcoholic content shall be stated
in the manner and form in which it appears on the Tabels of the wine advertisad.

8.5 Lettering.

8.5.1 Conspicuousness of mandatory statements. - Statements
required by this part to be stated in any written, printed or graphic
advertisement shaill appear in Tlettering or type of a size, kind and cecior
sufficient to rendevr them both conspicuous and readily legible.

In particular:

8.5.1.1 Required information shall be stated against a
contrasting background and in type or lettering which is at Teast the equivalent
of eight (8) point type.

8.5.1.2 Reqguired informatiecn shall be so stated as to appear to
be a part of the advertisement and shall not De separated in any manner from the
remainder of the advertissment.

8.5.1.3 Where an advertisement relates to meore than one

product, the reguired information shall appear in such a manner as to clearly
indicate the particular products to which it is applicable.
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8.5.1.4 Required information shall not be buried or congealed
in unrequired descriptive matier or decorative designs.

8.6 Prohibited statements - Generally.
8.6.1 Restrictians. - An advertisement shall not contain:

8.6.1.1 Any statement that 1is false or misleading in any
material particular. For example, the reproduction of madals or facsimiles of
awards, when no medals or awards have been given or where the medals or awards
were not given on a competitive or comparative basis are prohibited.

8.6.1.2 . Any statement that is disparaging of a competitor's
product. ST . _

8.6.1.3  Any statement, design, device or representation which
is cbscene, lewd or indecent.

8.6.1.4  Any statement, design, device or representation of, or

relating to, analyses, standards or tests, iJrrespective of falsity which is
1ikely to mislead the consumer., For example, an advertisement may not contain a
statement such as “Analyzed by the laboratory and found tc be pure and
free from deleterious ingredients," or "Tested and approved. Signed by the
Research Institute."

8.6.1.5  Any statement, design, device or representation of, or
relating to, any guaranty, irrespective of falsity, which is Tikely to misTead
the consumer. '

8.6.1.5.a Nothing in this section shall prohibit the use of
any enforceable guaranty in substantizlly the following form: -

"We will refund the purchase price to the purchaser if he is in any manner
dissatisfied with the contents of this package.”

Blank to be filled in with the name of person making guaranty.

8.6.1.6 Any statement that the product is produced, made,
bottled, packed or sold under, or in accordance with, any authorization, law or
regulation of any municipality, county or state, federal or foreign government
unless such statement is required or specifically authorized by the laws or
regulations of such government; and if a municipal county, state or federal
permit number s stated, such permit number shall not be accompanied by any
additional statement relating thereto.

8.6.2 Statements inconsistent with labeling. - The advertisement

shall not centain any statement concerning a brand or lot of wine that is
inconsistent with any statement on the labeling thereof.

31




State Tax Department
Title 175
Series 4 . o

8.6.3. _ Curative and therapeutic effects. - -The advertisement shall
not contain any statement, design or device representing that the use of any
wine has curative or therapeutic effects, if such statement is untrue in any
particular or tends to create a misleading impression. For example,
advertisemants may not contain statements such as '"__ is good for you' or
"Conducive to well-being.”

8.6.4 Place of origin. - The advertisement shall not represent
that the wine were manufactured in, or fimported from, a place or country other
than that of their actual origin, or were produced or processed by one who was
not in fact the actual producer.

8.6.5 Flags, seals, coats of arms, crests and other insignia. - No
advertisement shall contain any statement, design, device or pictorial
representaticn of, or relating to, or capable of being construed as relating to
the armed forces of the United States, or of the American Flag, any state flag
or any emblem, seal, fnsignia or descoration associated with any such flag or the
Armed Forces of the United States; nor shall any advertisement contain any
statement, device, design or pictorial reprasentation of or concerning any flat,
seal, coat of arms, crest or other insignia, 1ikely to falsely Jead the consumer
to believe that the product has been endorsed, made or used by, or produced for,
or under the supervision of, or in accordance with the specifications of the
government, organization, family or individual with whom such flag, seal, coat
of arms, crest or insignfa is asscciated.

8.7 Restrictions.

8.7.1 An advertisement may not contain any statement of a bonded
wine cellar and bonded winery numbers unless stated in direct conjunction with
the name and address of the person operating such winery or storercom. The
statement of a bonded wine cellar and bonded winery number may be made in the
following form: "Bonded Wine Cellar No. ," YBonded Winery No. WM
"3.W.C. No. U UBLW. No. "

No additional reference thereto shall be made, nor shall any use be made,
of such statement that may convey the impression that the wine has been made or
matured under United States government or any state government supervision or in
accordance with United States government or any state government specifications
or standards. - :

8.7.2 Any statement, design, device or representation which
relates to alcoholic content or which tends to create the impression that a wine
is "Unfortified" or has been "Fortified," or has intoxfcating qualities, or
contains distilled spirits (except for a reference to distiiled spirits in a
statement of composition where such statement is regquired by these regulations
to appear as a part of the designation of the product) is prohibited. _

§ 175-4-9. Trade Practices and Conduct of Business Generally.
9.1 Improper inducements. - Federal Taw, as finterpreted by the ABCC,
nrohibits and these regulations do.not in any manner authorize 2 manufacturer to

induce, directly or indirectly, any distributor, licensed retailer or private
wine restaurant to purchase any wines from the manufacturer thereof to the

32




State Tax Department

Title 175
Series 4

exclusion, in whole or in part, of such products which are sold or offered for
sale by ancther manufacturer, when such inducements are in any of the following
manners: :

9.1.1 By acquiring or holding any fintarest in any license with
respect to the distributer, Ticensed retailer or private wine restaurant, or any
other premises which is owned, occupied cor used in any manner by such person or
his immediate family; '

9.1.2 By acquiring any interest in the real or personal property
which is owned, occupied, or in any manner used by the distributor, licensed
retailer or private wine restaurant or his immediate family in the conduct of
the business wherein wine is sold or any other of his businesses;

9.1.3 By furnishing, giving, renting, lending, or selling to the
distributor, Tlicensed retailer or private wine restaurant or his immediate
family any equipment, fixtures, exterior signs, supplies, monesy, services or
other things of value: Provided, That a manufacturer may furnish items of
nominal value for in-store _display or sales purposes and which may only be used

within the confines of such commercial establishment.

9.1.4 By paying or crediting the distributor, 1icensed retailer or
private wine restaurant or his immediate family Tor any advertising, display, or
distribution services;

9.1.5 By guaranteeing any loan for the repayment of any financial
obligation of the distributor, Ticensed retailer or private wine restaurant or
his immediate.-family; or '

.1.6 By requiring the distributor, licensed retailer or private
wine rastaurant to take and dispose of a certain quota of any wine.

9.2 Interest in the retail license. - The manufacturer may not acquire or
hold any fintarest in any license required to be obtained by the distributor,
licensed retailer or private wine restaurant or his immediate family, with
respect to the subject commercial establishment or any other premises which is
owned, occupied or in any manner used by the distributor, licensed retailer or
private wine restaurant or his immediate family,

9.2.1 This prchibition includes the officers, partners, employees,
other representatives, and the ijmmediate family of any such individuals, of the
manufacturer,

9.2.2 Also prohibited 1s any such interest acquired by a separate
corporation in which the manufacturer or its officers, partners, employees or
other representatives, and the immediate family of any such individuals, hold
any ownership interests or with which such persons are otherwise affiliated.

9.3 Interest in real or personal property of the distributor, licensed
retailer or private wine restaurant.

9.3.1 Manufacturers may not acquire or held any interest in real
or personal property which is owned, occupied, or in any manner used by the
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distributor, Tlicensed retailer or private wine restaurant or his immediate
family in the conduct of the business of selling wine or any other of his
businesses or those of his immedizte family.

9.3.2 The foregoing prohibition &aiso applies to any interest
acqguired by corporate officials, partners and employees or  other
representatives, or the immediate family of any such individuals, of the
manufacturer and tc any interest which is acquired by a separate corporation in
which the manufacturer or its officers, partners, employees or other
representatives, or the immediate family of any such individuals, hold any
ownership interest or in which thay are otherwise affiliated.

9.3.3 A manufacturer is prohibited from acquiring a mortgage or
similar type of document on a distributor's, licensed retailer's or private wine
restaurant's real cor personal property or on the real or personal property of
such pearson's immediate family.

9.3.4 A manufacturer is prohibited from the ranting of display
space or shelf space at any commercial establishment cperated by the
distributor, licensed retailer or private wine restaurant or his immediate
family. B ) .

9.4 Furnishing things of value.

§.4.1 A manufacturer may not furnish, give, rent, or lend to the
distributor, Ticensed retailer or private wine restaurant or his immediate
family any equipment, fixtures, exterior signs, supplies, money, services or
other things of value. However, a manufacturer may seill %to the distributor,
1icensed retailer or private wine restaurant goods which are to be resold tc the
gerneral public, or to members of the private wine restaurant, and which is noti
wine, so. long as the distributor, licensed retailer or private wine restaurant
must pay the normal sale price for such geods.

9.4.2 This prohibition alse applies to any similar activity which
occurs through a third party, such as z retailer associfation or display company,
where the benefits resulting to the distributer, Ticensed retailer or private
wine restaurant may be considered as providing such persons with a thing of
value without the payment of an appropriate purchase price.

9.4.3 The sale of any equipment, supplies or fixtures to a
distributor, Ticensed retailer or private wine restaurant by a manufacturer must
take place at the then current market value and there may be no special price
advantage to purchasing from one manufacturer as opposed to another
manufacturer.

9.4.4 The manufacturer may not provide any assistance (financial,
legal, administrative or influential) to the distributor, licensed retailer or
private wine restaurant in such persen’s acguisition of the Ticense reguired to
be a distributor, licensed retailer or private wine restaurant.

2.4.5 A manufacturer may not furnish any exterior advertising

signs to a distributor, lticensed retatler or private wine restaurant. However,
it is possible for the manufacturer tc provide interior signs to such persons.

34




State Tax Department
Title 175
Series 4

Additionally, the manufacturer may advertise by billboards which display
alcoholic liguors, wine or nonintoxicating beer, but the manufacturer may not
identify any distribuior, Tlicensed retailer or private wine restaurant within
such advertisement. o

9.4.6 A manufacturer may not furnish to a distributor, licensed
retailer or private wine restaurant at less than the normal sale price zanything
of value which the licensed retajler may merchandise in his business. These
things of value include ncnalceholic mixers, pouring racks, and similar items.

na

9.5 Paying for advertising, display or distribution service.

9.5.1 A manufacturer may not provide a distributer, licensed
retailer or private wine restaurant, or the immediate family of either, with
free advertisement, exterior display or distribution services, or any similar
types of services in any business activities.

9.6 Quota sales.

L3

9.6.1 A distributor, licensed retailer or private wine restaurant
may not be required to purchase any alcoholic liguors in order to purchase
nonalceholic liguors or other products from a manufacturer.

9.7 Other.

g8.7.1 A manufacturer may not touch the product or displays of
another manufaciurer.

§ 175-4-10. Refusal, Suspension or Revocation of License.

16.1 Refusal, suspension or revocation of license; applicant or Ticensee
not a suitable person. - To the exient that West Virginia Cede § 80-8-7 reguires
that the Commissicner refuse to license any applicant therefore if he finds that
"such applicant is not a suitable person,” the Commissioner shall refuse to
license any applicant or shall revoke or suspend the Ticense of any Ticensee
whom he affirmatively finds not to be of good reputation in the community
wherein such license is sought or granted. In considering whether a person is
"not a suitable person,” the Commissioner may take into account other factors,
such as are stated in Section 4.8, 5.7 or £.7 of thase regulations as
appropriate, with respect to such person in addition to the reputation of such
persen in the community wherein licensure is sought or granted. This regulation
shall include within its purview the person or persons who manage or conduct the
affairs of the applicant or licensee insofar as the same relates to the purpose
for which the license is sought or granted hereunder.

10.2 Refusal, suspension or revocation of license; premises not a suitable
place. - If the Commissicner finds that the premises for which licensure fis
sought fs not & "Suitabie Place," fails te meet the requirements of any
provision of law or regulations of this State or of the United States, {s 1in
violation of any zoning ordinance and that no variance has been granted tc the
extent therefor, or that illegal activities are occurring or are allowed to
occur at such premises, the Commissioner shall refuse the application for
licensure. ' . :
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To the same extent, if such foregcing condition is found to exist after
Ticensure has been granted with respect to such premises, the Commissioner may
either suspend or revoke any such license, or may grant a reascnable time within
which tc correct any such violation or condition.

10.3 Refusal, suspension or revocation of Ticense; disqualification of
beneficial owner or of persons managing or conducting affairs of applicant oar
1icensee. - When, by the provisions of any Taw or regulation, & person fis
prohibited from owning any interest in a distributor, a Ticensed rztailer or a
private wine restaurant, such prohibition shall extend and be deemed to inclute
any beneficial interest in such licensed distributor, 1licensed retailer or
Ticensed private wine restaurant. Licensure may be refused at any time it is
found by the Commissioner that a person so prohibited is, in fact, a true and
actual owner or part owner in such distributor, Ticensed retajler or private
wine restaurant. Such limitations as to ownership shall also apply with respect
to persons who actually, in whole or part, manage or conduct the affairs for
which Tlicensure s sought or granted. If at any time the Commissioner
determines that the true, beneficial and actual ownership, management or the
conducting of the affairs of a Ticensed person, firm or corporation is held,
controlied, managed or conducted by pnersons not permitted so to do pursuant to
either federal or state law or regulations, the same shall he grounds for
immediate. revocation of licensure.

10.4 Dual ownership prohibited. - No person, including the spouss or
unemancipated child of such person or any child of such person while a2 resident
of the household of such person, whether or not such child has attained his or
her majority, shall be licensed simultanecusly as a distributor and a Ticensed .
retailer, as a private wine restaurant and a distributor, or as a licensed
retailer and a private wine restaurant; similarly, no such person may own a
simultaneous interest, including any beneficial interest, in such activities.

10.5 Alcohol Beverage Contral Commissioner employees prohibited from
ownership in a private wine restaurant, licensed retajler or distributor. -
Neither the Alcohol Bevesrage Contrel Commissioner nor any employse of the
Alcohol Beverage Control Commissioner shall have any interest of whatsoever
nature or kind, beneficial or otherwise, in any licensed retailer, distributor
or private wine restaurant, nor shall the spouse or unemancipated child of such
Commissionar or employee, nor shall any child of any such person, while a
resident of the household of such persen, whether or not such child has attained
his or her majority, held or own any interest, including a beneficial interest.

10.6 Management or conduct of affairs of 1icensee by certain persons
prohibited. - No person shall be licensed as either a distributor or retailer
when such person allows or permits any other person to in any way or in any
capacity conduct or manage, in whole or in pari, the affairs of the person
seeking to be licensed when either of such person has: (&) been convicted of a
felony or other crime involving moral turpitude within three (3) years next
preceding the date upon which the application is filed, (b) been convicted in &
court of record of viclating the Tigquor laws of any state or the United States
within twe (2) years next preceding the date upon which the application is
filed, or (c¢) had any Ticense revoked pursuant to the provisions of West
Virginia Code chapter 60 or under the Tiquor laws of any other state within five
(5) years next preceding the date upon which the application is filad. In
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determining compiiance with this section, the Commissioner shall make such
determination based upon the substantial duities of the person in guestion and
not upon the title or other extrangous factors relating therefo.

10.6.1 This regulation shall apply only to the extent that the
person, firm or corporation seaking ar attaining licersure has such perscn or
persons employed or engaged: o

10.6.1.1 in either the sale or distribution of wine,
10.6.1.2 1in the acquisition of wine, or

10.6.1.3 1in any substantial way manages or conducts the affairs
of the applicant or Ticensee.

10.6.2 This reguiation shall apply to all renewals of licensure and
victation of its provisions during any period for which licensure has been
granted shall be grounds for immediate revscation.

10.7 Refusal, suspension or revocation of Ticense. - The Commissioner may
refuse to license or may suspend or revoke the license of any supplier,
distributor, licensed retailer or private wine restaurant whom he finds not to
be in compliance with the provisions of any law rule or regulation of the United
States or of this State relating to the sale or distribution of wine.

§ 175-4-11. Hearing and Appeal Procedure.

11.1 Order refusing Jlicense, suspending or revoking same. =~ I7 the
Commissioner refuses to issue a license or suspends or revokes a license, he
shall make and enter an order to that effect and mail by certified mail, return
receipt requesied, a copy of said order to the Ticensee, or serve the same as
provided for the service of legal process in accordance with the West Virginia
Rules of Civil Procedure.

11.2 Petition for hearing. - Any applicant or Ticensee, as the case may be,
adversely affected by such order, shall have the right to a hearing theraon
before the Commissioner or a person designated by him as hearing examiner:
Provided, That a petition in writing for such a hearing is served upon the
Commissiener within ten (10) days foliowing the receipt by such applicant or
licensee of said copy of said order.

11.3 Petition requirements. - The petition for a hearing is to be in
writing with an original and one (1) copy. It shall be complete in itself so as
to fully state the issues. No telegram, telephore call, letter or similar
communication will be regarded zs a petition. The petition must contain the
following: i N -

11.3.1 A jurisdictional statement.

$31-37% 11.3.2 A clear and concise assignment of each evror which the
petitioner alleges to have been committed by the Commissioner in the
determination of a violation, with each assignment of error being shown in
separately numbered paragraphs.

[#5]
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337372 11.3.3 A clear and concise statement of fact upon which the
petitioner relies as sustaining its assignment of error.

$3-3-3 11.3.4 A prayer setting forth the relief sought.

23-3-4 11.3.5 The signature of the petiticner or its officers signing
such petition.

313-3-5 11.3.6 A verification by the petitioner.

11.4 Hearings — cost deposit. ~ The person demanding a hearing shall give
security for the cost of said hearing in _the amcunt of three hundred dollars
($300) and said cost deposit shall be advanced by certified check, cashier's
check or money order payable to the Alcghol Beverage Centrol Commissioner and
shall accompany the petition demanding a hearing. The deposit wiil be returned
if the person demanding the hearing prevails at the hearing.

11.5 Subpoenas and subpoenas duces tecum. - In all hearings held under West
Virginia Code article 60-8, and these regulations, the evidence of witnesses and
the production of documentary evidence may be required through the use of
subpoenas and subpoenas duces tecum. Such subpoenas or subpoenas duces tecum
may be issued at the request of the Commissioner or by the licensse, the same to
be issued by either the Commissioner_ or his duly appeinted hearing examiner.

11.5.1 Every such subpcena and/or subpoena duces tecum shall be
sarved at least five (5) days before the return date thereof, either by personal
sarvice made by any person twenty-one (21) years of age or older or by
registered or certified mail, but a return acknowledgement signed by the person
to whom the subpoena or subpcena duces tecum is directed shall be reguired to
prove service by registered or certified mail. B

11.5.2 A1l subpoenas and subpoenas duces tecum will be fssued in
the name of the Alcohol Beverage Centrcl Commissioner, but any party requesting
their issuance must sea that they are properly served. Service of subpoenas and
subpoenas duces tecum issued at the insistence cof the Commissioner are to be the
responsibility of such Cemmissioner. Any person who serves any such subpoena or
subpoena duces tecum is entitled to the same fee as sheriffs who serve witness
subpoenas for the circuit courts of this State, and fees for the attendance and
travel of witnesses shall be the same as for witnesses before the circuit courts
of this 3State. - - — —

11.5.3 A1l such fees shall be paid by the Commissioner if the
subpoena or subposna duces tecum is issued, without the request of an interested
party, at the insistence of the Commissioner.

11.5.4 A1l such fees related to any subpoenas or subpcena duces
tecum issued at the insfstence of a licensee shall be paid by the Ticensee who
asks that such subpgena or subpoena duces tecum be issued, such payment to De
made out of the hearing deposit. R

11.5.5 A1l requests by +the licensee or the Commissioner for
subpoena and subpoena duces tecum. shall be in writing and shall contain a
statement acknowledging that the reguesting party agrees to pay such fees.
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11.5.86 Any person receiving a subpoena or subpoena duces tecum
issued hereunder shall honor the same as though it was issued by a circuit court
of the State, and shall appear as witness and/or produce such books, records or
papers 1in response to such subpoena or subpeena duces tecum. In case of
disobedience or neglect of any subpoena or subpoena duces tecum sarved on any
person or the refusal of any witness to testify to any matter regarding which he
or she may be Tlawfully interrogated, the circuit court of the county in which
the hearing is being held or the judge thereof in vacation, upon application by
the Commissfoner, shall compel obedience by attachment proceeds for contempt as
in the case of discbedience of the requirements of a subpoena or subpoena duces
tecum issued from such c¢ircuit court or a refusal to testify therein.

11.6 Stay of suspension or revocation order. - The service of a petition
for hearing upon the Commissicner shall operate to suspend the execution of any
revocatien or suspension of & distributor, Tlicensed retailer or private wine
restaurant with respect to which a hearing s demanded.

11.7 Hearing date. - The Ccmmissioner shall set a date for any hearing
demanded and notify the person demanding such hearing of the date and time of
said hearing, which said hearing shall be held within thirty (30) days after
receipt of said demand.

11.8 Place of hearing. - Hearings will be held 1n £Charieston, West
Virginia, unless. the Commissioner determines otherwise.

11.9 Continuances. - Hearings will not be delayed by a motion for
continuance, unless it is timety made no_Jater than ten (10) days befors the
date set for the hearing and sets forth good and sufficient cause. Conflicting
engagements of counsel or the employment of new counsel will never be regarded
as good ground for a continuance, unless set forth in a motion filed promptly
after the notice of hearing has been mailed, or unless aextenuating circumstances
are shown which the Commissioner dsems adeguate.

+1-186 Absence- of- petitioner;- cotnsel- or- his- representativer— - The
sbsence-of-the-petitionery-his-tegat-counsei-or-his-represantative-st-a-hearingy
aftar-seryice-of-notice-of-times-place—and-date;-shalt-not-be-the-occasion-for
delay-er- contindancer—— Fha-hearing-shati- proceed- and- tha- case-be- reagarded- as
haying- been- submitted- for— deciston- on- the- part-sf the-absent petitioner- or
petitionerss o - -

11.10 Waiver of hearing. - In any case involving viclation of the
alcohol beverage control Taws, rules or regulations, where the Commissioner
deems it appropriate, the Commissioner may afford the licensed retailer or agent
an_opportunity tc walve a formal hearing which has been timely requested. If

the licensed retziler cr_agent so elects to waive a formal hearing, he or she

may then state in writing any matter in exp1anat1on or mitigation of the
violations which he or she desires the Hearing Examiner and Commissicner %o
consider in making a decision. In the event that the licensed retajler or agent
elects to waive a formal hearing, the retailer or'aqent shall thereafter be

bound by such election and may not thereafter request a formal hearing.

11,11 Appearance and practice before the Hearing Examiner.
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11.11.1 "Petitioner.

11.11.1.1 The petitioner shall be present at the hearing unless

excused by the Hearing Examiner because of
provided: _ o ' o o

11.11.1.2 The _petitioner may appear
counsel to present oral testimony or other ev1dence.‘_

extragrdinary circumstances,

persaon

either in

11.11.1.3 In the event the petitioner fails to appear and has pét
been excused, the Hearing Examwﬂer may treat such action as a wwthdrawa] of the

petiticn or request. , o

11.11.2

11.11.2.1 The
without ccunsel;

Respondent:

respondent may appear

or by

at the hearing with or

11.11.2.2 Faflure to appear shall not prevent presentation of the

case before the Hear1ng Examiner or the enter1ng of a final order.

11.11.3 Interested parties:

11.311.3.1 Any person not initially Jjoined in the proceeding shall
be permitted to timely petition therHear1ng Exam1ner for intervention.

11.12 Standards_of ethical conduct. - All persons appearing before the
Hearing Examiner in a representative capacity shall conform to the standards of
ethical conduct required of attorneys before the courts of the State of West
Virginia. If any person does not conform tc “the standards the Hearing Examiner

may dzcline to permii the person to cont1nue _to_ appear in a_representative

capacity in the proceeding.

B S L & maz T -

11-1% 11.13
cenduct the hearing.

Hearing. - The Commissiorer may designate an examiner to

TiTiie: 11,131 The petitioner may appear individualiy, or by
legal counsel, or by duly authorized representative. in the absence of the
petitioner, written evidence of a representative's agent's authority must be
presented to the satisfaction of the Commissioner.

$3-31-2 11.13.2 The petiticner, his duly authorized representative
or agent, may with the approval of the Commissioner, waive the right to a
hearing and agree to submit the case for decision upon the petition and record,
with or without a written brief. Such waivers and agreements are to be in
writing or upon the record.

13-32 11.14  Argument and briefs. - Petitioners will be given an
opportunity for "argument within the time 1imits fixed by the Commissioner
following submission of evidence. The Commissioner will accept briefs in lieu
of argument. Briefs must De filed within tenm twenty €183 (20) days after the
hearing. - o o
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11.15 Discovery. - Subseauent to the jssuance and service of Notice of
Hearing upon a respondent, the parties may empley pre-hearing discovery
Mmeasures, The Hearing Examiner is to utilize an informal set of quidelines

using the Rules of Civil Procedure as a model.

+3-33 11.16 Evidence admissible at hearing. - The Commissioner may admit
any relevant evidence, except that he shall observe the rules of priviiege
recognized by Taw re]at1ng to communications and topics.. A finding is to be
sUpported by the kind of evidence commonly relied upon by reasonably prudent men
in the conduct of their affairs, whether or not the evidence would be admissibie
before a jury. The Commissioner may exclude any evidence which is irrelevant,
unduly repetitious, or Tlacking in substantial probative effect. Genaral
principals of West Virginia Rules of Evidence shall be observed.

$i-34 11.17 Record of proceedings. - There sha]I be a reccrd made at all
hearings held pu pursuant to these regulations. -

335 11.18 Commissioner's decision. - After the conclusion of the
hearing, or within ten (10) days of receipt of the transcript thereof or after
receipt of briefs submitited Jn liey of argument, the perscn designated by the
Commissioner as hearing examiner shall prepare a recommended decisicn supported
by findings of fact and conclusions of law affirming, modifying or vacating the
eariier order of the Commissioner. Thereafter, the Commissioner, within ten
(10) days of receipt of such recommended decision, shall either accept or reject
such recommended decisicn, and if he shall accept such decision, he shall sign
and acknowledge the same as his own after having reviewed the transcript and all
exhibits attached and affixed thereto, and if he shall reject the same, he shall
within ten (10) days of receipt of such recommended decision prepare a decision
setting forth his own findings of fact and conclusions of law. In either event,
the order signed by the Commissioner shall be final unless vacated or modified
upon judicial review thereof. A copy of said order shall be served upon each
party to the hearing and their attorney of record,” if any, in person or by
registered or certified mail.

11.19% Motion_for reconsideration. o

11.19.1 Motion for reconsideration of a final order made by the
Commissioner, must be made within seven {7) days after being served with the
decisien, The moticn shall identify the matter the party desires to have
reconsidered _and shall fully state the reasons for reconswderatwon and shall be
served on al] parties.

11,13.2 . When a moiion for reconsideration has been filed, the order
of the Commwsswoner shall not be deemed final for _purposes of appeal until the
Commwsswoner has served its ru11nq on the motwon

11.19.3 Motion for reconsideration of a proposed order issued by the
Examiner may be appealed through a motion within seven (7) days after the date
of seryice to_be proposed initial order. A copy_of the excepticns shall be
served on all parties. The Commissioner shall issue an order within thirty (30)
days after hearing date either aff1rm1ng or revarsing the Hearnnq Examiner's
decision.
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t1-36 11.20 Appeal to circuit court. - An appeal may be taken in
accordance with West Virginia Code article 29A-5 by the applicant or Ticensee to
the Circuit Court of Kanawha County, West Virginia or with the judge thereof in
vacation, if filed within thirty (30) days after the charge upon which said
parity received notice of the final order of the Commissioner. The record
pubiished under subsection 11. 17 supra shall be the record for purposes of an
appeal. The party request1nq a transcript of the record shail be respensiple
for the expense incurred in the greparat1on thereof.

11.21 Filing and service of documents and orders.

131.2i.1 A1l documents required to be filed in an appeal under these
rules shall be filed with the Alcoho1 Beveraqe Control Commissigoner either by
personal delivery to his off1ce at 322 70th Street S5.E., Charleston, West
Virginia 25304 or by mail to the above address - :

11.21.2 Filing is effective upon delivery or upon mafling as
determined by postmark. )

11.21.3  Copies of all documents filed in ap appeal under these ryles
shall be served upon altl other part1es.m ) h

—_ R

i1.21.4 Service of documents shall be accomplished by personal

delivery or by reqxstered or certified mail, return receipt requested. Whenever

a party is r;;mesented by an attorney who has s1qned any document Tfiled on

behalf of. such_garty or otherw1se'entered an appearance on behalf of such party,

seryice.thereafter shall be made upon the attorney

11.21.5 In the case of personal delivery, service is effective on
delivery. In the case of mailing, service is effective upon mailing.

11.21.6 A1l documents reguired to be served shall be accompanied by
proof of service in the form of a cert1f1cate of service. The certificate of

service shall include a statement of how service was accomplished. Among those ~.-

documents required to be served are: Notice of Hearing, Notice of Appeai, the

final order and anmy motions made Also included are any documents the

Commissicner adoats as_being necessary for procedura? purposes.

1137 11.22 | Supreme Court of Appeals. - An appeal may be taken by the
applicant or licensee, or by the Commissionier from the final judgment of the
circuit court to wh1ch the applicant or licensee has appealed, the same to be
taken in the manner and w1th1n the t1me provided by law fer civil appeals
generally,

§ 175-4-12. Severability.

12.1 Severability. - The sections and subsections of these regulaticns
shall be deemed severable, Shouid any section or subsection, Dbe deemed by
judicial opinion or legisiative enactment to be invalid, unconstitutional or 1in
any mannar contrary to the Taws of the State of West Virginia, then such opinion
or enactment shall invalidate only that particular section or subsection of
these regulations and all other sections or subsections shall remain in full
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force and effect: Provided, That such remaining portions are not determined to
be inseparable, and to this end these ragulations are declared separabie.




COMMENTS AND RESPONSES TO
RETAIL. SALE OF WINE GROCERY STORES, WINE
SPECIALTY SHOPS AND PRIVATE WINE RESTAURANTS REGULATIONS

COMMENT 1: The definiticn of "distributor"” should be amended to-

require that a distributor have a repreésentative inventeory of wine in
the West Virginia warehouse before that wine is actually delivered to
retailers in this State. h

a

RESPONSE TO COMMENT 1:  The definition of  "distributor”™ currently
requires that such af@erson__mglntaln a warehouse in this State for’
the distribution of wine.” Addltlonally, Section 4.10 gees into
great detail insofar =a2s what is requlred cf the warechouse located in
this State. The reguested change in the regulatory definition of

"distributeor” should occur only if the statutery definition of
"distributor” is amended to include the selllng of w1ne to llcensed
private clubs.

This zrule prov1des guidance for the retail sale of wine to
grocery stores, wine specialiy shops and private wine restaurants.
It does not provide guidance for the sale of wine tec licensed private
clubs. Therefore, the definition does not need to be amended.

COMMENT 2: -~ The definition ¢f "manufacturer"” should be amended by
striking the word "will" and inserting the word "could".

RESPONSE TO_COMMENT 2: Such a change will leave the definition of
"manufacturer"” qulte ambiglous, Removing the ‘requirerient that the
word "manufacturer" must include certain types of persons, results in

the definition of "manufacturer” actually not being required <To

include any perscn. Ther@fore, thls reguested amendment should neot
be made. ’ .

COMMENT 3: The definition of “"wine"” should be amended in such a
mannar that it excludes the exclusion for fortified wine.

RESPONSE TO_COMMENT 3: The definition of "wine"” in W. Va. Code
§ 6C-8-2 specifically excludes' TFortified .wine. Therefore, a

statutory c<hange 1is necessary before the reguested amendment g<an
occur. -

COMMENT 4: The definition of "wine specialty shop" should be
amended to include the authorization €o maintain vermouth in ths
inventory of wines being held.for resale,

RESPONSE TO COMMENT 4: ..The definition of "wine specialty shop" in
the rule is idenftical to that 1nc]uded 1n W. Va. Code § 60-8-2. A&s a
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result, it would be necessary to amend the statute prior to changing
the definition in the rule.

CCMMENT 5: The rule should include extensive material which
governs the private contract rlghts between a distributor and a
supplier.

RESPONSE TO COMMENT 5: Because these items are part of the
contracts between persons, thé State of West Virginia should not seek
to interfere with those rights any more than necessary. So long as
the contract falls within the statutory guidelines relating to

contracts for the sale of wine, the State should not be otherwise
involved.

COMMENT 6: A typo appears at subsection 4.2.16.
RESPONSE TO COMMENT 6: This 1is qgggghfqd corrected.
COMMENT 7: The $3.00 label registration £fee information in

Sections 4.13, &.14.10 and 4.15 should be amended to conform with

recent West Virginia ABRCC administrative dJecisions or completely
eliminated.

RESPONSE TO COMMENT 7: The Department has net made any _recent

administrative decisicns pertalnlng to this issue. In order to
eliminate the $3.00 label registration fee, it would be necessary To
amend W. Va. Code § 60-8-Z8.

COMMENT 8- The supplier cor manufacturer should register the wine
labels as opposed to this being accomplished by distributors.

RESPONSE TO COMMENT 8- Onge again, it would be necessary to amend
W. Va. Code § 60-8-28 because that section requires every distributor
and farm winery to regiSter their wine labels.

COMMENT 9: A wine label should nct be re-registered if there is

only a vintage date change or the B.A.P/F. 'does not require
re-registration.

RESPONSE TO COMMENT 9: .Section 60-8-28 makes no reference. o
vintage vyears or to B.A.T.F. It merely states that each label
offered for sale in the State must be registered and that the person
seeking such reg1stratlon is te pay a $3.00 fee for each such label.

Therafore, It Is the Department ¢ contention that a statutory
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amendment 1is required prior t¢ making such a change within the
regqulations. - : -

COMMENT 10-: A supplier or manufacturer should make a flat payment

of $25.00 per  label, thereby removing the responsibility £from the
distributors.

RESPONSE TO COMMENT 10: This would require an amendment to W. Va.
Code § 60-8-28. Until such +time as such an amendment actudlly
occurs, the rule cannot incorporate such a change. :

COMMENT 11: There should be no requirement that unattached labels

of wines belng registered should accompany the label reglstratlon

form.

RESPONSE TO COMMENT 1i: This regquirement is necessary to assure that
all wines are reagistered and should remain in the regulation.

COMMENT 12: The reguirement should be removed which provides that
"payment of &uch fee may be made by either certified check, casgh,
cashiers check or money order payable to the ABC Comm1551oner“

because it costs too much for a certified check or a money order.

RESPONSE_TO COMMENT 12: Section 4.15 is Dbeing amended to provide
that the payment of the wine Tabel reglstratlon fee may also be made
by use of a business check.

COMMENT 13: Credit sales, which are prohibited, should include
consignment sales not limited to the extent of exchanging a product
on display at the end cof one selling pericd for another product to be
put on display at the beginning of another selling period.

RESPONSE TO COMMENT 13: The Department is in agreement that credit

gsales should include conSLgnment sales and note that consignment

gales are prohibited by the Federal Alcoheol Administraticn Act.
Therefore, both are prchibited. Section 4.17 is changed accordingly.

COMMENT 14-: Section 4£.23 should be amended to prchibit a
distributor from stocking or pricing the preducts oofF a retail
licensee; provide that a distributor may not teuch, rotate, prics or
move another distributor's products; and prchikit stocking or
rotating a product on Sundays and general election days.
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RESPONSE TO COMMENT 14: Section 4£.23  currently autherizes a
distributer to rotate or stock wine in a greocery stoere or wine
speclialty shop so long as the preducts of .ancother distributer are nct
altered or disturbed. The Department feels that this is sufficient
regulation in this area. Furthermore, . W. Va. Cocde § 60-8-31

prehibits delivery of wine on Sundays and general election days but

it dces not prohibit the stocking or rotating of preducts of those
days. Therefore, the Department is of the c¢pinion that such an
additicnal prohibition cculd and should not be created by regulation.

COMMENT 15: - _The prchibition against a connection between the
facilities of a licensed. wine retailer and a private club or a Class
A nonintoxicating beer retailer should not apply when the licensed
retailer is a hotel/motel. ,

RESPONSE TO COMMENT 15: The = Department disagrees with this

recommendation. Under W. Va. Code § 60-8-32, wine scld pursuant teo
Article 8 may ke =z0ld at retail only, and in and by greocery stores
and wine specialty shops. To allow there to be a connection bhetween

a licensed private clubk or a Class A nonintoxicating beer retailer
and a perscon whe 1is licensed to sell wine at retail would be a
violation of that statute. Therefore, 1t would be necessary teo amend
the statute in order to comply with fthis recommendation.

COMMENT 16: Transfers cf wine by a retailer who has more than one
outlet should be authorized only when the licensed retail
establishments are located in adjacent market gZones 1in accordance
with W. Va. Code § 60-3A-7.

RESPONSE TO COMMENT 16: West Virginia Code § 60-3A-1 et seg. applies
cnly tc licensed retaill liquor steores; it dcoes neot apply to grocery
stores, wine specialty shops or private wine restaurants. Therefore,
it is not appropriate to impose the "adjacent market zcne” condition
upon such retail establishments. ’

COMMENT 17- Section 175-4-2 et seg. should be amended to add "ozx
supplier” after manufzcturer thrcughout Secticn nine, with a proviso
intended to allow in-state suppliers to own and operate an in-state
distributorship.

RESPONSE TC COMMENT 17: The _Department feels that cecupling the term
"manufacturer” and "supplier" within the c¢ontext of Section nine
(Trade Practices. and Conduct of Business Generally) while providing
for an exception for in-state suppliers owning and ocoperating a West
Virginia distributorship is discriminatory and therefore contrary to

the intent of the Legislature and principles of egual protection.




Page 5

COMMENT 18: Section 10.4 should be amended to prchibit any person
to be licensed simultaneously inh any State and to also be licensed in
this State as a distributer _and a licensee, as a private wine

restaurant and a distributor, <or as a licensed retailer and a private .

wine restaurant. Additionally, the section sheould be amended Lo
provide that no such person or manufacturer in any state may own 2a
simultaneous interest including any beneficial interest in such
activities.

RESFONSE TO COMMENT 18: This reguested amendment may violate ‘the

Commerce Clause by imposing an unreascnable burden on interstzate

commerce. Therefeore, the Department is not inclined to change the
regulation. - R -
COMMENT 19: Fines should be established £fcor certain violations of

the rules. _

RESPONSE TO COMMENT 19: Fines cannot be Iimposed unless authorized by
statute. Therefore, a statutory amendment would be reguired to make

this recommendsd change. -

COMMENT 20: A retailer should be requlred to pass through any

discounts or other promeoticnal "post-offs" that are available from .

the disgtributer.

RESPONSE TO COMMENT 20: Authority to interfere with pricing during
premotional "post-offs" is beyond the Commissioner's authority. See
W. Va. Code § 60-8-23(c).

CCMMENT 21: Suppliers and manufacturers should be regquired toc sell
their products to West Virginia distributors and in-state West
Virginia suppliers at the lcowest F.C.B. price that each supplier or
manufacturar has estabklished elsewhere in the United States.

RESPONSE TO COMMENT 21: This proposed change might violate the
Commerce clause of the United States Constitution. Product pricing
should be. a matter c¢f contract between the parties, not a matter of
State law.




§175-4-2 Definitions
2.1.11 "Dislributor”
We would respectiully request that the definition of "distributor”

be amended further by including after...maintains a warehouse in this State

for the distribution of wine with g representative inveniory of wine that

actually transfers to the West Virginia warehouse before it is delivered to

the retailers, private wine restzurants or wine speci ahtv shops or

licensed privaie clubs. .
This addition to the definition of dtstnburtor will enforce the

intent the Legislature that West Virginia distribuolrs are bona-fide
businesses and not “store front” operations.

21 11 "Distributor” '
We would respectiully request that the definition of “dtstnbutor"

| bel emended by including licensed private club after...sslling or dlstnbutmg

wine to retailers or private wine restauranis.... -
This addition to the definition of dtstnbu’for is & correction of an’

oversite inasmuch as distributors have been selling wine o licensed =
pnvate clubs sincs 1981 :

‘The der mt[on of "d:strfbutor" \Mth the two requested amendments

"'Dlstrlbutor“ means any person whose prmcnpa piace
of business is within this State, and who is engaged in
selling or disiribuiing wine te reiailers, privaie wine
restaurants or licensed private clubs and selling or

~ distributing port, sherry and madeira wines o wine

- speciality shops under the autherity of West Virginia
coae ariicle 80-8 and actually maintains a warehouse
in this State for the distribution of wine with a T
representative inventory of wine that actually transfers
to the West Virginia warehouse before it is delivered
to the retailers. private wine restauranis. wine speciality

shops orlicensed private clubs.

3.

00 Z Ud £~y i

| S 19371
IR YY1 Jyis

§175-4-2 Definitions -
2.1.21 "Manufactures”
We respectiully request that the definition of manufaciurer be

amended by striking "will" and inserting could.

By the very definition of "manufacture” in 2.1.20 a broker and/or
an impcrier may not actually distill, rectify, ferment, brew, make, mix,
concoect, process, blend, bottle, or fill an original packags with any
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alcoholic licquor or wine. Some brekers and importers manufacture out
this is not always the case.

§175-4-2 Definitions ,
2.1.37 "Wing" |
We respectiully request that this proposed defmltlon be struck |
entirely and revert to the definition as approved and passed by the 1820
Legislature with the addition of cne amendment. This requested defmltlon
conforms with the Federal dafinition.
The definition of wine would read as follows:
- "Wing" means any beverage cobtainad by ths fermintation of
- the natural content of fruits, or other agricultural products
or honev containing sugar, and includes, but is not hmtted
e --to, still wines, champagene and other sparkling wines,
st carbonated wines, imitation wines, vermouth, cider, perry,
sake, port, sherry, madeira or other product offered fer
sale or sold as wine containing not less than seven
percent (7%) nor more than twenty four per cent (24%)
alcohol by volume and shall exclude any product defined
_.as cr embraced within the definition of non-intoxicating
beer: Provided: Thai for the purposes of these regulations,
wine shall include wine coolers and similar beverages
containing not less than one-half of one percent ((5%) nor
more than seven percent (7%) alcchol by volume. ‘ N
Since the passage of this definition by the Legislature in 1880, .
many Wesi Virginia wine distributors are currently inventerying and
selling vermouth and sake, on which the state literage tax has already
been paid. .

s

§175 4.2 Defm tlons —.
' 2.1.38 "Wine Specza ty Shop” .
We respectfully request that the defmmon of "wine speciality .
shop" be amended o include vermouth with port, sherry and madeira wines. S
Vermouih is considered by the Federal government as well as the ‘
mdustry 10 be in the same category as pori, sherry and madeira and further
since the passage by the 1990 Legislature of the wine definition, West
Virginia wine distributors have egat]y been selling vermouth to the
speciality stores. :

§175-4-4 Wine Distributcrs i e
4.2.14 We respectifully request that the fo[lowmg be added to this B
reguization as permitted by 4.1.16 (which should be 4.2.16}

Fd



Provided: It shall be unlawful for any supplier,
manufacturer to transfer or deiiver to a distributor
and/or in-state West Virginia supplier anv wine or
fortified wine without first having entered inic an
equitable sales aareement with such disiributor, which

sales gareement shall be in writing. shall be identifical
as to terms and conditions with gll other sales
agreements bebween such suppliers and manufacturers
and its other distributors or in-state West Virginia

supplier in this State and which shzll contain a
provision in substance or effect as follows:

The sales agreement will onlv designate g distributor's
_primary area _of responsibility. Nothing contained

- herein provides for exclusive franchised areas as

these franchised areas are expressly prohibited by.
The supplier cr manufsciurer recognizes that ihe
distributer or in-state West Virainia supplier is iree

to manage his business in a mannear the distribuior or
in-state West Virginia suppiier deems best. and that

~ this prerogative rests in the the distributor or in-state
West Virginia supplier the exclusive right to establish
his selling prices. to select the brands of wine or
foriified wines he wishes tc handle. and o determing
the efforts and resources which the distribuicr or
in-state West Vircinia supplier will exert to develop
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and oromote the sale of the supplier's or manufaciurer's

products handled by the distributor or in-staie West

.. Virginia supplier. .. - ... P

- Whenever the manufacturing, bottling production or
import rights for the sale of wine or fortified wine
at wholesale of anv supplier or manufactureris
acauired by another supolier or manufaciurer. the
disiributor or in-state West Virginia supplier of the
selling manufacturer or supolier shall be entitled to
continue distributing the sellina manufaciurers or
suppliers wine or fortified wing products as autherized
in the distributors or in-state West Virainia supplier

existing sgles aareement. and the acauiring supolieror

manufacturer shall market all the selling supplier.or
manufacturers wine or fortified wine oroducts through
said distributor or in-stafe West Virginia sugpiier as
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thouah the acguiring manufaciurer or supplier had made
the sale agreement.

[t shall be unlawful for any supplier or manufacturer or
distributor. or in-state West Virainia supplier. or anv

officer, agent, or representative of anv supplier, or
manufacturer or disfributor or in-state West Virginia

supplier, 10 cancel. terminate or rescend without due
reaard for the equities of such supnlier. manufacturer,
distributor or in-siate West Virainia supplier. and

without just cause, anyv sales agreemeni. The cancellation,
termination or rescession of anv such sales agreement

shall not become effective for at least ninety (30) davs

after written notice of such cancellation termination or

rescession has been served on the affected partv and the . .=

commissioner by ceriified mail. return receipt reguesied:
Provided, that said ninetv (90) dav period and said notice
of cancellation. termination or rescession shall not apply
_if such canceliztion. termingtion or rescession is sareed
tc in writing by both the supplier or manufacturer and the
distributor or in-state West Virainia supplier involved.

Whenever g supplier/manufacturer, distributer or in-state
West Virginia suppler cancel. ferminate or rescind the
sales agreement, the supplier or manufactyrer must
purchase back at laid in cost, plus freight, vlus applicable
taxes all wine or fortified wine inventory currentlv held

at the distributor's or in-state West Virginia supplier's
warehouse. In addition. the supplier or manufacturer must
also purchase back if the distributor or in-state West
Virginiz suppliier has purchased or remove any and all
appropriate point of sale material.

We request this addition; in order to stop the suppliers or
manufacturers from arbiiiarily moving their product lines from one
distributor or in-state West Virginia supplier to another, thus leaving
those distributors or in-state West Virginia suppliers with inventory that
they are not legally allowed to sell anymore. Further by this amendment,
the distributers and in-state West Virginia suppliers have added value o
their businesses and are then inclined {c build product/brand loyalty.




g §175 -4-4 Wine Distributor

B ) reddoe the costs in managing the program as follows:

- upen Wme Label Registration, ABCC form ABCC-WS-1-D or by anv suoo!tef _
- or manufacturer for all cf thair distributors or in-state Weast Virginia -
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4,1.16 Appears tobea *ypmg error. Should read 4.2.16.

§175-4-4 Wine Distributers

4,12 Wine Label Regisiration Required.

Due to the costs incurred by the Tax Department in managing the
program for a fee of $3.00 per label, regulations 4.13; 4.14.10 and 4.15
need to be amended fo conform with recent WV ABC adminisirative o
decisions, or completely eliminated.

Another recommendation {o manage this program istoamend 413
by having the supplier or manufacturers register the labels at one time for

all of their distributors and in-state West Vtrgima suppliers.

§175 -4-4 Wine Distributors . W EE
4.13 Label registration; form, number requn‘ed L
We respecifully request that this regulation be amended to B
include: Only one (1) registration shall be required irrespective of the
numbsr of varicus sizes of the wine or product to be sold or vintage date R
change. A wine or fortified wine needs to be re-registered onlv if the L =
B.A.T.F. requires it be re-registered on A.T.F. form 1649. Provided:thata = -.
product that does not reguire B.A.T.F. form 1649, an ungtiached label can o
be submitted. o
This requested amendment with regard t0 the Vi intage date change ... _..
and the unaitached labe!l without the B.A.T.F. form 1648 conforms with the -
WV ABC adminisirative decisions. .
As discussed previously under 4.12, 4.13 could be amended to

- Application for label registration by licensed distributor shall be

‘suppliers by making a flat pavment fee of $25.00 per label and providing a ﬁ
copy of the ATF form 18489 fer each of the distributors to the Department L
of Tax and Revenue upon the Wine [ gbel Reagisiration, ABCC form

ABCC-WS-1-D. . . T

§175-4-4 Wine Distributors

4.14.10 Labei regisiraticn; content

We resgpectful ly request that this be amended by striking _
"unattached !abels of wines 1o be registered.” e

This requested amendment brings the regulations in conformance -.- .=
with the ABCC administrative decisions.
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§175-4-4 Wine Distributors

4,15 Lebel regisiration; fees

We respectfully request that this be amended by striking "Payment ,
of such fee may be made by either certified check. cashiers chackor - .. . .-
monev order pavable to the ABC Commissioner.” _

- This requested amendment brings the regulations in conformance

with ABCC practises. To pay a $5.00 fee for a certified check or money
order for a $3.00 registration fee, is uneconcmical.

§175-4-4 Wine Distributers
4.17 Credit Sales Prohibited
- We respectfully requsst that this be amended by adding:
_ Providsd: for the purpose these rules and rggulations D
~ . consianment gales are considered o be creditsales . e
. and therefore prohibited fo the extent but not limited L
7 io the exchanging of product on display at the end of
one selling period for anciher product o be put on
displav ai the beainning of another selling period.

§175-4-4 Wine Distributors
4.23 We respectifully request that this regulation be amended as

 follows: - . :

A distributor may not stock or price in a retail licensee.

However periodic resets are permitied as is rotaling

stock and building initial disglays. However, 2t no time

can g disiributor, in-state West Virginia supplier,

supplier or manufacturer touch, rotate price or move e

.. . _another distributor's, in-state West Virginia suppliers! = .z o0,

7. _supplier's or manufacturar's product’ S

“ - This requested amendment brings the rules and regulations into
compliance with the Federal laws on providing a retailer with something
of value. If this requesied amendment is not accepied we respectifully
request that the following be added; The stocking or rotating of productis ... .
prohibited on Sundayvs and general election days in accomupliance with WV
Code 60-8-31.

§175-4-5 Wine Retailers
5.11 Connection between licensed ratfailer and private club and
Class A non-intcxicating beer retailer prohibited.
We respectfully request that this be amended by adding:
except for those licensed refailers who are sublect fo the

¢
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hetal/motel occupancy tax.

§175-4-5 Wine Relailers
5.13 Tranfers of wine between retailers prohibited. :
We respectfully request that this be amended by adding provided - - ...
that the licensed retail establishment is located in the adjacent market -
zcne in accerdance with WV Code 80-3A-7 st seq.

§175-4-8 Adveriising - e
We reserve the right to preseni to the rule makmg committee cf L
the West Virginia Legislaiure our recommendations on advertising.

8§175-4-9 Furnishing things of value '

We reserve the right to present to the rule making committee of
the West Virginia Legislature a definitive definition of "things of value™.
This definition is needed to eliminate the confusion and the
interpretations by different commissioners throughout the years.

§175-4-9 Trade practices and Conduct of Business Generally
_ 8.1 Improper Inducemenis

OOOOOWOOL
D) =t =& b —b ek
0)0143(3[\)-*

Interest in the retail license

9.3 Interest in real orpersonal property of the dist. !|censed
' retaﬂer etc. .. . - - :

9.3.1
9.3.2
8.3.3
9.3.4

We respectfully request that all of the above listed rules and
regulations be amended by adding or supplier after manufactorer.
Provided: that for the purooses of these rules and requlation nothing shall
prohibit an in-state West Virainia supplier from owning and operafing g e
West Viriania distributor. _ , , - e e




§175-4-10 Refusal, Suspension or Revocation of License

10.4 Duzl Ownership prohibited

We respectiully request that this regulation be amended as
follows:

..shall be licensed simultaneously in any State as a distributor

and a licensed retailer...
..similarly no such person or manufaoturer in any state may owna - -

smuitaneous interest, including any beneficial interest in such activities. -

This rsgulation is necessary to proiect the iniegrity and viabili‘cy
of West Virginia owned and operated businesses. ' L e

T -
' T

We heartily and respecifully request that three additional
regulations be added.

1. To help with enforcement, we recommend the establishment of
minimum fines for certain violations under these regulaticns and as such
make the distributor, supplier, in-state West Virginia supplier,
manufacturer and the retailers equally responsible. Forexample: Thereis . —
$500.00 (fine hundred dollar) fine on credit or consignment sales frema
distributor fo a retailer. If "Joe's Grocery Store” charges his wine
delivery and the distributor permits it, both Joe's Grocery Sicre and the
dls’mbutor are each assessed a $500 OO (fwe hundsrsd do lar) fine.

2. Consumer-pass through

-~ There is alot of conversation recently about West Vlrg:ma
pricing being higher than that in surrounding states. One of the majer , i,
causes for this is that when a distributor post-off his productsthe L
retailer is not passing these savings on to the consumer. We would _
request that it be made mandatery for the retailer to pass on to the .
consumer all promotional post-offs from the distributer during the .
promotion pericd. If the retailer does not wish ic premote that product -
during the promotional period, the distributor is not required to give the
retzailer that post-off.

3. Further-it should be required of the suppliers and
manufaciurers o sell their products to West Virginia distributors and
in-state West Virginia suppliers at the lowest F.O.B. price that each
supplier and manufacturer has established eisewhers in the United States.
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