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State of West Virginia ,
Department of Tax and Revenue
GASTON CAPERTON " Charleston 25305 . L.FREDERICK WILLIAMS, JR.

GOYERNOR X . SECRETARY

STATEMENT OF CIRCUMSTANCE.

.

The definition of "wine" is subject to different interpretations.
Also, the wine liter tax is not collected from the retailer as indicated jin
the rule. Additionally, procedures for hearings are being up-dated.
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2. Explanation of abcve estimates:

There should be no fiscal impact on Departmental expenses.
3. Okjectives of these rules:

The rules explain and clarify the -licensing of wine suppliers,
distributors, retailers, wine specialty shops and private wine restaurants,
and the sale of wine by thoze persons.  The amendments clarify the definition
of "wine," collecticn of the wine liter tax and refund claims.

4. Explanation ¢f Overall Economic Impact of Proposed Rule.
A, Eccnomic Impact on State Government.

There should be nc ecchnomic impact.

B. Econcmic Impact ¢h Political Subdivisions; Specific Industries;
Specific groups of citizens.

There should be noc econcomic impact.

-




C. Economic Impact on Citizens/Puklic at Large.

There should be no economic impact.

Date: July 3, 1891

Signature of Agency Head or Authorized Representative
\

rederick Williahms, Jr.
etary, Tax and Revenue
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GOVERNOR SECRETARY

CONSENT TO FILE RULE o “

July 3, 1991

To Whom It May Concern:

Title of Rule: Retail Sale Q0f Wine CGrocery Stores, Wine
Specialty Shops And Private Wine Restaurants

Title.Number: . _175

Series Number: : 4

Pursuant te West Virginia Code. § 5F-2-2(a), the undersigned
hereby consents to the filing of the foregecing rule.

Signed this third day of July, 1991.

(f%w LYl s

Frederick Williams,
cretary, Tax and Revenue
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1991

RETAIL SALE OF WINE IN GROCERY STORES,
WINE SPECIALTY SHOPS AND PRIVATE WINE RESTAURANTS

§ 175-4~1. = General.

1.1 Type of Regulation. - These regulations are legislative regulations as
defined in West Virginia Code & 29A-3-1 et seq.

1.2 Scope. - These Tegislative regulations repeal and replace 175 C.S.R. 4
and astabliish the procedure for the supply, distribution and retail sale of wine
in the State of West Virginia by grocery stores, wine specialiy shops, private
wine restaurants and restaurants specially licensed to sell West Virginia wines.

1.3 Autherity. - These Jlegislative regulations are promulgated under the
authority of West Virginia Code §§% 60-2-16, 60-8~23 and Z9A-3~1 et seq.

1.4 Filing Date. -

1.5 Effective Date. -

1.6 Citation. - These legisTative regulaticns may be cited as 175 C.S.R.
4, § _____ (1991). o s B _ :
§ 175-4-2. Definitions.

2.1 Definition of terms used. - As used in these reguiations, unless the

context ciearly regquires otherwise, the following terms shall have the meaning
ascribed herein, and shail apply in the singular and in the plural.

2.1.1 "Advertisement” means any advertisement of alcoholic Tiguors
through the madium of billboards, newspapers, magazines, or similar
publications, and display materials or equipment except that such term shall not
include: (1) any label affixed to any container of alcoholic liquors or wine, or
any individual covering, carton or other wrapper of such container; or {2) any
editorial or other reading matter in any periodical or publication or newspaper
for the preparation or publication of which no money or other valuable
consideration is paid or promised, directly or indirectly, by any perscn_ subject
‘to these reguiations.

2.1.2 "Alcohol" means ethyl alcohol, whatever its origin, and
shall include synthetic ethyl alcohol but not deratured alcohol.
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2.1.3 UAlcoholic  liguor" or '"Tiguor"™ means alcchol, beer,
fortified wine and distilled spirits, and any Tiguid or solid capable of being
used as an alcoholic beverage, but shall not include wine with an alcohol
content of fourteen percent (14%) or less by volume, nonintoxicating beer or
nonintoxicating beverages. ,

2.1.4 YAlcohol Beverage Control Commissioner" or "ABCC" or
"Commissionaer” means the West Virginia Alcohol Beverage Cocntrel Commissioner
(Administrator) or his delegate. |

.

2.1.5 "Average Monthly Inventory" means the amount of food, food
nroducts and consumable supplies for the table which are maintained in the
inventory of a 1icensed retailer. Such phrase _shall not fnclude stock or

jnventory of wine. With respect to grocery stores which have no demcnstrable
history of finventory maintenance of such products on an average monthly basis,

such grocery store shall not be granted Ticensure as a wine retailer until the
applicant can demonsirate such history during the three (3) months next
preceding the date on which Tlicensure is granted. With respect to those
applicants for Tlicensure as .a wine retailer, whose business is primarily
seasonal because of their association with or close dependence upon a lodge,
resort or similar estabiishment and _the Commissignar so. finds, such applicant
will be permitted to select any gquarter during the twelve (12} month period next
preceding the month during which application for Ticensure is made during which
quarter so selected the requisite inventory was maintained by the appiicant for
each month during such quarter. All other applicants for Ticensure as a wine
retailer, other than those with no demonstrable inventory histcry or those with
a seasonal history, who are applying as a grocery store must demenstrate the
maintenance of the requisite inventory over the twelve (12) menths period next
preceding the year or part thereof for which licensure is sought.

2.1.6 "Average Monthly Sales" means the amount of food, food
products and consumable supplies for the table which are sold by a Ticensed
retailer. Such phrase shall not include the sales of wine. With respect to

grocery stores which have no demonstrable history of sales of such products on
an average monthly basis, such grocery store shall not be granted licensure as a
wine retailer until the applicant can demensirate such history during the three
{3) months next preceding the date on which licensure is granted. With respect
to those applicants for Tlicensure as a wine retafler, whose business 1s
primarily seasonal because of their association with or close dependence upon a
Todge, resort or similar establishment and the Commissioner so finds, such
applicant will be permitted to select any guarter during the twelve {12) month
period next preceding the month during which application for licensure is made
during which quarter so selected the requisite. sales level was maintained by the
applicant for . each menth during such quarter. A1l other zpplicants for
Ticensure as a wine retailer, other than those with no demonstrable inventory
history or those with a seasonal history, who are anplying as a grocery store
must demonstrate the requisite sales over the twelve (12} month period next
preceding the year or part thereof for which Ticensure is sought.

2.1.7 "Case Jot" means a complete case of distilled spirits.

2.1.8 "Commissioner' means the West Virginia Alcohol Beverage
Control Commissioner or his delegate.
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2.1.8 "Department" means the West Virginia Department of Tax and
Revenue.. — em o ;

2.1.10 "Distilled spirits" means ethyl alcohol, ethancl or spiriis

of wine, including &1l dilutions and mixtures thereof, from whatever source or
by whatever process produced, for beverage use, and shall include, but not be
limitad to, neutral spivrits, whiskey, brandy, rum, gin, vodka, cordials and
Tiqueurs. Any alcoholic beverage containing more than twenty-four percent (24%
of alcohol by volume shall be deemed to be distilled spirits.

2.1.11 "Mistributor" means any person whose principal piace of
business is within this State, and who 1is engaged in selling or distributing
wine to retailers or private wine restaurants and selling or distributing port,
sherry and madeira wines to wine specialty shop undsr the authority of West
Virginia Code article 60-8 and actually maintains a warehouse in this State for

the distribution of wine. .

2.1.12 "Food" and "food products” means and dncludes edible
foodstuffs intended for human consumption and items commonly thought of as food,
including, by way of {llustraticon and not by T1imitation, cereals and cereal
preducts, meat and meat products, fish and fish products, pouiiry and poultry
products, fresh and salt water animal products, eggs and egg products,
vegetables and vegetable products, fruit and fruit preducts, flour and fiour
products, sugar and sugar products, milk and milk products, cocoa and cocoa
products, coffee and coffee. substitutes, tea, herbs, spices, salt and szlt
substitutes, condiments, scft drinks, soft drink mixes and syrups, tenderizers,
food coloring, bottled drinking water, sugar substitutes, oleomargarine,
shortening, gelatins, baking and cooking ingredients, mushrooms, spreads,
relishes, desserts, flavorings, edible seeds, nuts and berries: Provided, that
the term "food" and "food for meals" does not inciude medicines, vitamins and
dietary supplements whether in 1liquid, powdered, granular, tablet, capsule,
lozengs, or pill form; spiritous, malt or vinous liguors or beer; fice; tobacce
or tecbacco preducts; candy and confections; chewing gum; cakes lTetters; breath
mints; or food sold through a vending machine.

2.1.13 "Food or Foodstuffs Normally Associated with Wine'" means
food and fcod preducts but shall exclude:

2.1.13.1 Any product containing alcohel, other than wine,
permitited to be scld at retail pursuant to West Virginia Code article 60-8,
including, but not Timited to, nonintoxicating bheer;

2.1.13.2 Soft drinks; and

2.1.13.3 Toebacco and tobacce products, and other products
associated with the use of tobacco, and any other product exempt from consumer
sales and service tax.

2.1.14 "Fortified wine” means any wine to which brandy or other
zlcohol has been added and includes dessert wines which are not fortified and
any wine containing greater than fourteen percent (14%) alcohol by volume:
Provided, That fortified wine shall not include wine with an alcohol content
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greater than fourteen percent (14%) if such alcohol content is derived solely
from. fermentation and no brandy or other alcohol has been added.

2.1.15  "Grocery Store" means any retail establishment, commonly
Known as a grocery store, supermarket or delicatessen, where food, food products
and supplies for the table are sold for consumption off the premises with
average monthly sales (exclusive of sales of wines) of not Tess than three
thousand dollars and an average monthly inventory (exclusive of inventery of
wine) of not Tess. than three thousand dellars. The term "grocery store" shall
also include and mean a separate and segregated portion of any other retatl
store which is dedicated solely to the sale of food, food products and supplies
for the tabile for consumption off the premises w1th average monthly sales with
respect %to_such separate or segregated portion (exc]uswve of sales of wine) of
not less than three thousand dollars and an average monthly inventory (exclusive
of inventory of wine) of not less than three thousand dollars.

2.1.18 "Immediate family" means and dincludes, but s not
necessarily Timited to:

2.1.16.1 If the licensed retailer or private wine restaurant is
other <than a partnership o¢r corporation, the Ticensed vretajlers' spouse,
brother, sister, son, daughter, mother, mother-in-Taw, father, father-in-law,
son-in-law, daughter-in-law, bDrother-in-law, sister-in-law, uncle, aunt or
cousing .

2.1.16.2 If the Ticensed retailer or private wine restaurant is
a partnership, each partners! _spouse, mother, father, brother, sister, son,
daughter, mother=in-law,  father-in-Taw, son-in-law, daughter=-in-Taw,
brother-in-Taw, sister-in- 1aw, uncle, aunt or cousin oF each such._ partner;

2.1.16.3 "If the iicensed retailer or pr1vate wine restaurant s
a corporation, the corporations'’ directors, officers or employees and the
spouse, mother, father, brother, sister, son, daughter, wmother-in-law.
father-in~law, son-in-law, daughter-in-law, brother-in-law, sister-in-law,
uncle, aunt or cousin of each such director, officer or employee.

2.1.17 "Importer" means a person who brings in or carries in goods
from a foreign country for the purpose of szle of such goods 1in this country.

2.1.18 YIntoxicated" . means having one's facultiies impaired by
alcohol or other drugs to the point where physfcal or mental control or both are
markedly diminished. i

2.1.19 Blicensed retailer' means any person such as a grocery store
oy wine specialty shop licensed in accordance with West Virginia Code article
60-3, 60-3A or 60-8 by the Commissioner to sell wine at rztail to the public for
of f-premises consumption and shall, where applicable, include private clubs
Ticensed under the provisions of West Virginia Code article 60~7; and shall,
with respect to municipal tax and censumer sales tax, be deemed to inc]ude_farm
wineries; however, the term shall not include a private wine restaurant or
restaurants specfally 1icensed in accordance with West. Virginia Code
§ 60-8-3(k).
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2.1.20  _"Manufacture". means to distiil, rectify, ferment, brew,
make, mix, concoct, process, blend, bottle or fil1 an original package with any
alcoholic 1iguor or wine,

2.1.21 "Manufacturer" means any person engaged in the manufacture
of any alcoholic .liguer or wine, and among others will include but not be
Timited to, a producer, broker, processor, Dottlier, fimporter, distiller,
vactifier, winemaker or Drewer,

2.1.22.  "Municipal Tax" means, for purposes of these regulations,
the tax 1imposed by any municipality upon purchases wine pursuant to the
provisions of West Virginia Code § 8-13-7, and shall aTso include taxes imposed
upon all purchases of wine made. or copsummated outside the corporate limits of
any municipality under the provisions of West Virginia Code § 60-3-8d.

2.1.23  "Nonintoxicating beer"” shall mean all cereal malt beverages
or products of the brewing industry commonly referred to as beer, lager beer,
ale and all other mixtures and preparations produced by the brewing industry,
including malt coolers and containing at least one half of one percent (.5%)
alcohol by volume, but not more than four and two-tenths percent (4.2%) of
alcchol by weight, or six percent (6%) by volume, whichever is greater, all of
which are declared by West Virginia Code § 11-16-3 to be nonintoxicating and the
word "Tiquor'" as used in West Virginia Code § 850-1-1 et seq. shali not be
construed to inciude or embrace nonintoxicating beer nor any of the beverages,
products, mixtures or preparations included within this definition.

2.1.24 "Original package" means any closed or sealed container or
receptacle used Tor holding alcoholic Tigquor or wine.

2.1.25 "Person" means any individual, partnership, Jjeint stock
company, business trust, association, corporation or other form of business
enterprise, including a receiver, trusiee or liquidating agent.

2.1.26 "Post-off" means any discount (irrespective of {is
dencmination by _the suppiier) which a supplier gives to a distributer which
relates to a specific brand, c¢lass and type of wine or size thereof, which
discount is of limited duration, and which bears no relaticnship to the amount
or quantity of such wine purchased by the distributor from the supplier.

2.1.27 "Private wine restaurant' means a restaurant which: (1) Is a
partnership, limited partnership, corporation, unincorporated association or
other business entity which has as its principal purpose the business of serving
meals on its premises to its members and their guests;, (2) is licensed under the
provisions of West Virginia Code article €0-8 as to all of its premises or as to
a separate segregated portion of its premises to serve wine to its members and
their guests when such sale accompanies the serving of food or meals; and (3)
admits only duly elected and approved duss paying members and their guests while
in the company of a member, and does not admit the general public.

2.1.28 "Public place” means any place, building or conveyance to
which the public has, or is permitted to. have access, including restaurants,
soda fountains, hotel dining rooms, lobbies, and corridors of hotels and any
highway, street, lane, park or place of public resort or amusement: Provided,
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That the term "public place" shall not mean or include any of the above-named
places or any portion or portions thereof which gqualify end are licensed under
the provisions of West Virginia Cocde Chapter 60 to sell alcoholic Tiguors for
consumption on the premises.

2.1.29 "Retail Tigquor store" means a store established and operated
under the authority of West Virginia Code article 60-3 or West Virginia Code
article 60-3A for the sale of. alcoholic Tliquor 1in the original package for
consumption off the premises.

2.1.30 "Sale" means any transfer, exchange or barter in any manner
cr by any megans, Tfor a consideration, and shall include all saies made by
principal, proprietor, agent or emplioyee. )

2.1.31 "Selling" shall fnciude solicitation or receipt of orders,
possession for sale, or possession with intent to. sell.

2.1.32 TSoft drink" means any product.subject to taxation under the
provisions of West Virginia Code article 11-19.

2.1.33 "Spirits"  means any alcoholic Tiguor  obtained by
distillation and mixed with potable water and other substances in solution and
includes brandy, rum, whiskey, cordials and gin.

2.1.34 "Supplier" means any manufacturer, producer, processor,
bottler, importer, wholesalar or other supplier of wine who seils, offers to
sall, solicits or negotiates the sale of wine to any licansed West Virginia
distributor,

2.1.35 "Varietal wine" means any wine Tlabeled according to the
grape variety from which such wine is made."

2.1.36  '"Wintage wine" or yintage-dated wine" means wines from
which the grapes used to produce such wine are harvested during a particuiar
year or wines produced from the grapes of a particular harvest in a particuiar
region of production.

2.1.37 "Wine" means any beverage obtained by the natural
fermentation of the natural content of grapes, other fruitsy or honey or aother
agricultural productsy containing sugar, and shall +netdades include table wine,
bt~ 8- not— Timited- tos- $2411- wines;— champagne- and~ sther— sparkiing- winass
carbonated-winess~imitatien-winesy-vermouthy-ciders-perry;-sakey-porty-sherrys
madaira-or-other-product offered for sale or sold as wine containing not Tess
than seven pevrcent (7%) rnor more than twenty-fedr fourteen pevcent €24%3 (14%)
alcohol by volume and shall exclude fortified wine and shall also exciude any
product defined as or embraced within the definition of nonintoxicating beer:
Provided, That for purposes. of these regulations, wine shall include wine
coo]ers and similar beverages containing not less than one~half of cne percent
(.5%) nor more than seven percent (7%) alcohol by volume.

2.1.38 . "Winery" means an establishment where wine is manufactured
or in any way prepared. o o
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2.1.39. ""Wine accessories" _means . any product or item directly
assocciated with the use and consumpiion of wine, e.g.: (1) Glasses, {2) carafes,
(3) decanters, (4} wine racks, (5) books, magazines and other publications
devoted principally to foods and wines, (%) napkins, (7) items or products
similar in nature . and/or use to any of the foregoing.

2.1.49 "Wine specialty shop" means a licensed retailer who shall
deal principally in the sale of table wine, certain fortified wines, wine
accessories and food .or foodstuffs_normally associated with wine and (1) who
shall maintain a representative number of such wines for sale in his inveniohry
which are des1gnated by label as varietal wine, vintage, generic and/cr
according to region of production and the inventory 5ha11 contain not Tess than
fifteen percent .(15%). v1ntage of vintage-dated wine by actual bottle count and
(2) whe, any eother preovisions of . the Code of West Virginia to the contrary
notW1thstand1ng, may maintain an inventory of port, sherry and madeira wines
having an alcchelic content of not more than twenty-two percent (22% ) alcohol by
volume and which have been matured in wooden barrels or casks. '

§ 175-4-3. “Suppliers.

3.1 Registration of suppliers and sales representatives. - All suppliers
are required te be registered and licensed by the Commissioner prior to entering
into any sales transactions with_a licensed West Virginia distributor. Te the
extent suppliers are either registered or licensed by the Commissioner to sell
wine to a distributor, or to the extent such supplier has & representative
Ticensed pursuant to the provisions of West Virginia Code § 60-4-22 requiring
the Ticensure of_ sales representatives, such supplier will be deemed to have
qualified and registered pursuant to the provisions cof W. Va. Code § 60-8-6,
which requires the registration of perscons or firms suppiying or furnishing wine
to licensed distributors. Every supplier must have & representative Ticensed to
solicit or consummate sales in this State. Such licensure and registration
shall be effectuated by completion of Application for Representative's License,
Alcohol Beverage Control Commissioner Form No. ABC-181, which form must be
completed and acknowledged by a notary pub11c in the manner provided in such
form.

3.1.1 The registration of one (1) sales representative shall not
preclude the reguired registration and licensure of other persons acting as
sales representative for the same supplier.

3.2 Monthly report of supplier; form; content.

3.2.1 Suppliers are required %fo furnish properly completed monthly
reports of the quantity of wine sold and shipped by suppiiers to Ticensed
distributors in this State. This quantity shail be reported in liters or liter
equivalents. Such report is required to he filed no Tater than the fifteenth
(15th) day of the month next succeeding the month for which the report is made.
Such report shall be made on Monthly Summary Report aof Total Liters Sold,
Shipped and Delivered to Distributors, West Virginia Alcchol Beverage Control
Commissioner Form ABCC-WS-1-F and only one (1) monthly veport need be filed by a
suppliar even though that supplwer may have more than one (1} Ticensed sales
representative in the State. — .. -
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3.2.2  Such report shall contain the following information:
3.2.2.1 The name and address of the supplier;

3.2.2.2 The name and address of the Ticensed West Virginia
representative of the supplier. IT the supplier has more than one licensed
representative, the Ticensed representative primarily responsible for the State
of West Virginia only need be given, and if all representatives are of eguai
status, then the name of only one (1) representative need be given;

3.2.2.3 The month for which the report is being made;

3.2.2.4 The name or names of all distributors to whom
deliveries were made, the address of all such distributors and the Alcohol
Beverage Control Commissioner Ticense number of such distributors;

2,.2.2.5 The total number of liters sold and delivered to such
distributor;

3.2.2.6 The identification of the person preparing the report
on behalf of the supplier and the business teilephone number of such person.

A11 such reports shall be acknow]edged before a notary pubiic in the manner
provided upon such form. . o

3.3 Invoices required: copies to Commissioner; content. - Two (2) copies
of all invoices of all shipments made during the month for which the report is
made shall be forwarded to the Commissioner at the time of shipment to a
1icensed distributor. = The invoice shall identify the licensed distributor to
whom such shlpmmnt is made, the items so shipped by label identificaticn and the
quantity stated in liters and the alcohcl content of each items so sold, shipped
and delivered to such distributor. N

3.4 Post-offs permitted; limitations and restrictions. - Post-affs shall
be permitted subdect to the 1imitations and restrictions herein. No supplier
shall offer to any distributor in this State any post-off which is conditioned

upon either:

3.4.1 g reguirement that the distributor pass through such
post-off to. any retafler, or __

3.4.2 that the distributor participate in such past-off in such a
way that the distributor is required to match, either in whole or in part, such
post=off. Every post-off shall be offered under equal terms and conditinns to
every d1str1bubor carrywng the product of the supplier to which the post of f
appiies. o ,

3.4.3 Nothing herein shall be construsd so as tg prohibit the
participation by a distributor in any post of f offered by a supplier or from
passing on to any licensad retajiler or private wine restaurant such post-off so
Tong as the same meets the provisions of this regulation and so long as such
post-off is passed on to all retailers, in whole or in part, equally.
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3.5 Sales to retailer by supplier prohibited. - No suppifer, except a farm
winery, shall sell or furnish wine %fo a licensed retailer or private wine
restaurant except through a licensed distributor or the Commissioner.

§ 175-4-4. Wine Distributors.

4.1 Licensure application; form. - The application for 1icensure as a wine
distributor shall be upon forms designated, Application for Wine Distributor
License, Alcohol Beverage Conirol Commissioner Form No. ABCC-WS-1, which shall
be provided by the Commissionear. :

4.2 Licensure application; content. - The application for licensure as a
wine distributor shall contain and inciude the follewing:

4.2.1 The name and address.of applicant and shall state whether
the applicant is an individual, corporation, partnership, association or other
business entity;

4.2.2. The business trade name of the appiicant;
4.2.3 The exact Tocation of the principal place of business;
4.2.4 The number and exact location of all warehouses to be

operated by the applicant for the purpose of distribution of wine;

4.2.5 The date upon which the applicant began the operation of the
business; ; - T _ -

4.2.6 . Whether the applicant is the owner of all business premises
for which the license is jssuad, and if not, whether the applicant is the actual
and bona fide lessee of any or all such premises and shall include the lessor's
name and address for each business pramises so .Jeased;

4.2.7 Whether the applicant intends to carry on the business for
which he s to _be Ticensed for_himself or under his immediate supervision or
direction, and if not, the name, age and address of the person whe will manage
or conduct the affairs of the distributorship sought to be licensed,

4.2.8 ¥Whether the place of business for which the license is
sought conforms to a7l applicable heaith and fire laws and regulations and
whether the premises for which the license is sought conforms to existing zoning
ordinances; - e o

£4.2.9° ° Whether +%he applicant, if an individual, or whather any
partner, member, officer, director or stockholder of the applicant helds or owns
any interest in apy licensed wine retailer, and if sc¢, the extent and nature of
such ownership;

4,.2.10 If the applicant 1s an individual, a statemeni whether such
applicant is a citizen of the United States, a bona fide resident of the State
of West Virginia and the length of such residency and whether such applicant has
attained the age of eighteen (18) years;
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4.2.11 If "the applicant is a partnership, association or other
business entity, as to each member, a statement whether such member is a2 citizen
of the United States, a bona fide resident of the State of West Virginia and the
length of such residency and whether such member has attained the age of
eighteen (18) years; ' )

4.2.12 _ If the applicant is a corporation, a statemen:i whether the
persen or persons who are or will be conducting or managing the business of such
applicant are citizens of the United States, residents of the State of West
¥Yirginia and whether such person or persons have attained the age of eightebn
(18) years; - ’ ) o ' T

4.2.13  Whether the applicant or any partner, member, manager,
officer, diraector or person owning twenty percent (20%) or more of the stock or
benaficial intersst in the applicant:

4.2.13.1 Has been convicted of a felony or other crime involving
moral turpitude within three (3) years next preceding the filing date of the
application; '

4.2.13.2 Has been convicted of a violation of the liguor laws of
any state or the United States within two (2) years next preceding the filing
date of the application; or

4.2.13.3 _Had any Ticense. revoked under the ligquor laws of any
state or of the United States within five (5) years next preceding the filing
date of the application;

4.2.14 Whather the applicant has entered Into any exclusive
franchise agreement with any manufacturer, oroducer, processor, distributor or
supplier of wine to the extent that the applicant has been granted the exclusive
right within the State of West Virginia or within any given territory thareof to
distribute the product or products of such manufacturer, pnroducer, processor,
distributor or supplier;

4.2.15 If the applicant is a corporation, the names, addresses and
corporate title of all officers, which statement shail include the name, address
and age of a7l persons having twenty vpercent {(20%) or more of stock or
beneficial interest in the applicant; and

4,1,15 . Such other information as the Commissioner may from time to
time require, : ' '

4.3 licensure application; sfgnature and acknowledgment required. - A1l
appiications shall be signed by the applicant and shall be made under oath and
acknowledged or verified. In the case of a partnership, the application shall
be signed by each of the partners: Provided, That in the case of a limited
partnership, the application shall be signed by each of the general partners and
each limited partner who owns twenty percent (20%) or more of the capital or
profits of such Timited partnership. In the case of a voluntary association,

all members of the governing board shall sign. In the case of a corporation,
each officer and director shall sign.

10
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4.4 Bond. - No license shall be fssued to any applicant for licensure as z
distributor until the applicant therefore has executed a surety bond in the
penal sum of ten thousand dollars ($10,000), payable to the State of West
Virginia. The _surety of said bond shall be executed by a corporate surety
authorized to transact business._in the State of West Virginia. Such bond shall
be conditioned on the payment of all fees and taxes prescribed by the Taw and on
the faithful performance of, and compliance with, the provisicns of West
Virginia Code article 60-8, and these regulations. The bond required hereby
shall be executed on Wine Distributor Bond, Alcochol Beverage Control
Commissioner Forim No. ABCC-WS~1-B. *

4.5 Corporate charter, partnership agreement or association bylaws

required. - If the applicant for Tlicensure as a wine distributor is a
corporation, the applicant shall furnish with its application a copy of its
corporate chartar, including any amendments thereto. If the appiicant is a

partnership, limited partnership or association, such applicant shall provide a
copy of the partnership agreemant or a copy of the association's bylaws.

4.6 Fees. - An applicant for Ticensure as a wine distributor shall remit
with the application the annual fee for such Ticense which twenty-Tive hundred
doilars ($2,500). for ihe distributor's license and a 1like amount. for each
separate warehouse or facility from which the distributor sells, transfers or
delivers wine. The annual licensing period shall bagin on July 1 of the year
for which tha application is made and shall end on Jdune 30 of the following
year,

If the application is for Ticensure for less than an entire fiscal year,
then such fee shall be preporticnate %o the remainder of such year according to
the date of appiication, as follows:

4.6.1 If application be made at any time from July 1 through
December 31, such fee shall be for the full fiscal year.

4.6.2 If the application be made at any time from January 1
through June 30, such fee shall be one half (1/2) of the annuai fee. )

Such fee shall be payable to the West Virginia Alcohol Beverage Control
Commissioner by certified check, cashier’s check or money order.

4.7 Investigations. - Upon vreceipt of an application for licensure as a
wine distributor and of the fee, bond and other documents required to be
provided with such application, the Commissioner shall make a thorough
investigation to determine. wnether the applicant and all locations and premises
to be operated by the app11cant pursuant to the license applied for qualify for
licensure and shall investigate all matters connected therewith, including, but
not limited to, such matters which may af fect the public we1fare health and
morais,

4.8 Refusal of license. - No Ticense shall be issued to any applicant:

4.8.1 That submits an application for licensure that contains any
faise statement; T

1.
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4.8.2 That is affirmatively shown to be not a suitable person in
the community or communities in which it operates;

4.8.3 In which any partner, member, manager, officer, director or
stockholder owning twenty parcent (20%) or more stock or other person conducting
or managing the affairs of the appiicant or of the proposed Ticensed premises,
in whole or in part: ) ) R ' '

4.8.3.1 Has been convicted of a felony or other crime involving

appticaticn, or

4.8.3.2 has been convicted of vielating the liguer laws of any
state or the United States within two (2) years next preceding the filing date
of the application, or

4.8.3.3 _had any license revoked under the Tliquor Taws of any
state or the United States within_five (5) years next preceding the filing date
of the application; or

4.8.4 Fails to meet the requirements of the Tiquor laws or the
regulations of either this State cor of the United States. .
4.9 Ljcense not transferable. - A license issued to a distributor shall be
valid only for the person, firm or corporaticon named thereon. Such Tlicense
shall extend to all warehouses utilized by such perscn, firm or corporation for
the distribution of wine +to  Ticensed retzilers. Such Ticense Js nct
transferable. If there is a change in beneficial ownership of the distributer
to the extent of twenty percent (20%) or less; the Commissioner shall be
notified in writing with respect thereto within ten (10) days next succeeding

such transfer. If there is a change in the beneficial ownership of the
distributor in_excess of twenty percent (20%), such license shall be voided and
the licensee must make application for a new license. In the event there is

transfer in the bepeficial ownership of any interest in a licensed distributer,
irrespective of the amount thereof, the new cwnership of such beneficial
interest must meet all of the requirements of the provisions of any and all Taws
of the United States .and any Rules and Regulations promuigated pursuant thereto
and of the laws of the State. of West Virginfa, inciuding, but not Timited to,
the provisions of chapter sixty of the Code and Rules and Regulations
promulgated pursuant thereto.

4.10 Warehousing; copies of license to be posted; records required to be
maintained at each warehouse; interdistributor coming of stock prohibited.

4.10.1 Al1l Tlicensed distributors must have, prior to licensure as
such, sufficient and adequate warehouse facilities for the storage and
distribution of wine. Such faciiities shall be:

4.10.1.1 Located in a building which has floor space adequate to
stock projected wine inventory in a safe manhner;

4.10.1.2 Located in a building which is not used as a dwelling
place or a garage; and )
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4.10.1.3 Located -in a building having adeguate egress and
ingress for delivery trucks.

£.10.2 In the event a distributor maintains separate warehouse
facilities, a copy of his license must be displayed at each warehouse location.

4,10.3 In the evepnt a Jlicensed distributor has mcre than one
warehouse to which the license applies and from which wine is distributed, each
warehouse shall be regarded as a separate entity and any record, invoice or
other document vrequired by law or these regulations to be kept by such
distributer shall actually be maintained at each warehouse with respect to all
wine received at and/or distributed from such warehouse.

4.10.4 Except with respect to interdistributor transfers that may
be authorized by the laws of this State or by these resgulations, no Ticensesd
distributor shall utilize in any manner the warehouse facilitiss of another
1icensed distributor nor shall the wine stock of any distributor be comingled in
any way with the wine stock of any other Ticensed distributor.

4.11 Change of location. - If any distributor desires or intends to change |

the location of his principal place of business or of any warehouses, or to
acquire and utilize an additional warehouse or warehouses_.for the distribution
of wine during the period for which his license is current, such distributor
shall notify the Commissicner _in writing at least _thirty (30) days next
preceding the date of such relocation or_acquisition and may do so only upon the
written approval of the Commissioner: Provided, That in the case of fire or
flood, the thirty (30} day advance notice may be waived by the Commissioner upon
raquest of the affected distributor.

4.12 Wine Tabel registration required. ~ No wine may be sold by a supplier
to a licensed distributor or by a Ticensed distributor to a licensed retajler or
private wine restaurant until the label of such_wine is registered with the
Commissioner. '

4.13 Label registration; form; number required. - Application for Tlabel
registration by 2 licensed distributor shall be upon Wine Label Registration,
Alcohol Beverage Contirol Commissioner Form No. ABLC-WS~I1-D.

Cnly one (1) registration shall be required firrespective of the number of
various sizes of the wine or product to be sold. -

4.14 Label registration; content. - The application for wine 1label
registration shall contain and incliude the following:

4.14.1 The West Virginia distributor's name;
£4.14.2 The West Virginia distributor’s State license number;
4.14.3 The West Virginia distributor’s federal basic permit number;

4.14.4 The name and address of the supplier;

13
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4.14.5 The name of the West Virginia 1icensed representative of the
supplier. If the suppifer has more than one {1) licensed representative, only
the name of the. representative dealing primarily with the West Virginia
distributor neesd be given;

4.14.6 The brand name of the wine to be registered,
4.14.7 The class and/or itype of wine to be registered;
4.14.8 _The alcohol content of the wine by volume;

4.14.9 The date upon which such wine label registration application
is made; and

4.14.10 The signature and title of the person actually making or
completing such registration on behalf of the licensed distributor.

The Tahel registration form shall be accompanied by unattached labels of
all wines to be registered, and ATF Form 1643, Appifcation for and Certification
of Label Approval Under Federal Alcohol Administration Act.

4,15 Label registration; fees. = A fee of three dollars ($3.00) for each
label submitted for registration shall be remitted at the time of registration.

Payment of such fee may be made by either certified check, cashier’s. check _or
money order payable to the Alcohol Beverage Control Commissicner.

4.16 Presales required; sales by route delivery men prohibited; invoices or
purchase orders required. - No route delivery men or other person delivering
wine from a distributor to a licensed retailer shall be permitted to sell or to
deliver to such retailer any wine which has not been_previously ordered by such
retailer. A1l sales of wine from z distributor tc a retailer shall be upon
order made by such retailer prior to the delivery therecf and all such sales
shall be paid for in their entirety upon delivery thereof. No distributor shail
transport any wine for which there is no invoice or purchase order.

No delivery shall be fincreased in the amount of wine delivered beyond that
which has been previously ordered nor shall there by any substitution of any
particular wine for another which has not been previousiy ordered.

4.17 Credit sales prohibited. - No credit shall be extended by the
distributor to a licensed retailer, either in whale or in part, for any wine
product received by a licensed retailer and every delivery of wine to a licensed
retajler shall be paid for in its entirety no Tater than the completion of such

delivery. A1l distributors must immediately, and in the reguiar course of
businass, deposit in a bank all checks given them by licensed retailers for the
purchase —of wine. _ No distributor shall _through himself, his agents or

employees, enter into any agreement or understanding with any Ticensed retailer
te hold any checks so given beyond the time required by this regulation.

The giving of a worthless check by the licensed retailer to a distributor

aor the acceptance of a worthless check from the Ticensed retailer by a
distributor, shall be prima facie evidence of an extensfon of credit and shall,
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in the discretion of the Commissioner, be grounds for the revocation or
suspension of such Ticensed retailer's or distributor's license.

4.18 Split case sales permitted; charges. - A distribuior may distribuis
wine to a Ticensed retailer or private wine restaurant in eithsr full cases
containing only one (1) size and type of wine or in "Split Cases" which is a
case of wine which is not entirely of one (1) size and type. The distributor
may charge a surcharge in arn amount to be determined by him, which shall be
appiied equally to every licensed retailer tc whom such distributor sells split
cases. = _ T - -

4.19 Transportation of wine or other alcohelic Tiquars by distributors. - A
distributor, by virtue of his Jicense as such, may transport within this State
any wine permitted to be sold at retail under the provisions of West Virginia
Code article 60-8 which wine has either been consigned to him, or for which thsa
person acitually transporiing such wine has sither an invoice or purchase order
in his possession. A distributor may not transport any cther alcoholic Tiguor
without a transportation permit issued by the Commissicnear.

4. 20 Platform deliveries permitted. - Platform deiiveries.or truck pickups
at the Ticensed premises_of a distributor by a licensed ratailer or private wine
restaurant are permitted so.long as _the perscn taking possession at the time of
delivery is twenty-one (21} years of age or older.

4.21 Identification of distributor representatives and employees. - ATl
promotional representatives or other persons soliciting sales on behalf of a
distributor and every person delivering wine for a distributor must have
identification cards provided by such distributor identifying them as the
representative or employee of such distributor and must exhibit such
identification on demand by any Tlicensed retailer or representative of the
Commissionar, ' . N

4.22 Samples. - Distributors shall be permitted to give a sample %o a
1icensed retailer or_.z private wine restaurant of any wine not thean currentiy
carried in the inventery of such licensed retailer or private club. No sample
may be sold by the licensed retailer or private wine restaurant. A1l such
samples shall be noted on the report required to be filed under the provisions
of West Virginia Code § 60-8-4, such report to be attached to the Distributor's
Summary of Wine Sales and Taxes, and to be made on the Distributer’s Monthly
Report of Breakage, Leakage, Spoilage and Samples, Alcchol Beverags Control
Commissioner Form No. ABCC-SW-1-G. .Samples may be no greater in amount than 750
miliiliters and must be Tabeled with the word "Sample” clearly printed thereon
in at least one inch point type and shall indicate that such product s not for
sale, ' o :

4.22.1 Only a licensed distributeor may give such samples to_a
licensed retailer or private wine restaurant. Suppliers, and employees and
represertatives of such suppliers, are hereby prohibited from giving samples to
lTicensed retailers or private wine restaurants. This prohibition shail not
preciude an employee or a representative of a supplier from accompanying any
distributor, or the representative or employes of any distributor, at the time
such sample is given or delivered to any retailer, Ticensed retailer or private
wine restaurant,
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4.22.2 In the event any person, firm or corporation holds more than
one (1) Tlicensed retailer's license, such person, firm or corporation may
receive one {1) sample of any wine bearing the same Tabal for each retail
licensed establishment: Provided, That a sample must be delivered to each such
licensed establishment.

4.23 A distributor may rotate and stock wine in a grocery store or wine
specialty shop: Provided, That products purchased from other distributors are
not altered or disturbed. )

§ 175-4-5. Wine Retaijlers.

5.1 Licensure application; form. - The application for licensure &s a wine
retailar shall be upon forms designated "Application for Retail Wine License,”
Alcohol Beverage Control Commissioner Form ABCC-WS-2. -

5.2 Licensure application; content. - The applicatien for licensure as &
wine retailer shall centain and inciude the following:

5.2.1 . The name and address of the applicant and shall state
whether the appiicant is an individuzl, corporation, partnership, association or
other business entity;

~5.2.2 The business.ﬁrade name ofﬂthe §Ep1j§aqt;
5.2.3 The exact Tocation of the business establishment;
5.2.4 Whether the application is for the sale of wine in a bona

fide grocery store, a separate and segregated portion of any other retail store
dedicated solely to the sale of food, or & wine specialty shop;

5.2.5 The date upon which the applicant began the cperation of the
business; - R : :

5.2.6 Whether the applicant is the ewner of the business premises
for which the license s sought, and if not, whether the applicant is the actual
and bona fide lessee of such premises and the application shall include the
lessor's name and address; I ' '

5.2.7 Whather the applicant intends to carry cn the business for
which he is to be licensed for himself or under his immediate supervision or
direction, and if not, the application shall state the name, age and address of
the person who will manage or conduct the affairs of the retail business socught
to be licensed;

5.2.8 Whether the place of business for which the license is
sought conforms to 2ll applicable health and fire laws and regulations and
whether the premises for which the Ticense is sought conforms to existing zoning
ordinances; : --

5.2.9 7 Whether the applicant, if an individual, or whether any
partner, member, officer, director or stockholder of the applicant holds or owns
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any interest in any licensed wine distributer, and if so, the extent and nature
of such ownership;

5.2.10 If the applicant is an individuzl, whether such applicant is
a citizen of the United States, a bona fide resident of the State of West
Virginia and tength of such residence and whether such appiicant has attained
the age of eighteen (18)_ years;

5.2.11 If the applicant is & partnership, asscciation or other
business entity, as to =ach member, whather such member is a citizen of the
United States, a bona fide resident of the State of West Virginia and length of
such residence and whether such member has attained the age of eighteen (18)
years; '

5.2.12 If the applicant is a corporaticn, whether the perscn or
persons who are or will be conducting or managing the business of such applicant
are citizenrs of the United States, residents of the State of West Virginia and
whether such person or persons have aitained the age of efghteen (18) years;

5.2.13 Mhether the applicant or any partner, member, manager,
officer, director or persaon owning twenty percent (20%) or more of the stock or
beneficial interest in the applicant:

5.2.13.1 Has been convicted of & felony or cther crime involying
moral turpitude within three (3) years next preceding the filing date of the
application; ' ) ) : ’

5.2.13.2 Has been convicted of a violation of the liguor Taws of
any state or of the United States within two (2) years next preceding the fiTing
date of the application; or :

5.2.13.3 Had any license .revoked under the liguor laws of any
state or of the United States within five (5} years next preceding the filing
date of the application;

5.2.14 If the applicant is a corporation, the names, addresses and
corporate title of all officers, which statement shall include the name, address
and age of all perscns having twenty percent {20%) or more of the stock or
beneficial interest in the applicant;

5.2.15 . YWhether the business pramises of the applicant are Tocated
within an incorporated municipality or within one (1) mile of the corporate
1imits of ona (1) or more dncorporated municipalities, and, 1if so, the
application shall so state and shall indicate the names of all municipalities;

5.2.16 Whether the appiicant is Ticensed either as an Alcochol
Beverage Control Commissioner licensed private club under the provisions of West
Virginia Cede article 60-7, or as either a Class A nonintoxicating beer retailer
or & Class B nonintoxicating beer retailer Ticensed under the provisions of West
Yirginia Code article 11-16;

5.2.17 If the application 7s for a bona Tide grocery store or for
any other type of retail store with a separate and segregated portion of the
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store deyoted to the sale of food, food products and supplies for the table,
such application shall f{ndicate whether the average monthly sales of grocery
items, exclusive of wines, exceed three thousand doTlars ($3,000) and whether
the average monthly 1nventory, exclusive of wines, exceed three thousand dollars
($3,000); and

5.2.18 Such other information as the Commissioner may require.

5.3 Licensure application; signature and acknowledgement required. - ATl
applications shall be signed by the applicant and shall be made under cath and
ackrnowledged or verified., In the case of a partnership the application shall be
signed by each of the partners:  Provided, That in the case of a limited
partnership, the application shall be signed by each of the general partners and
by each Timited partner wheo owns twenty percent (20%) or more of the capital or
profits of such Timited partnership. In the case of a voluntary association,
all members of the governing board shall sign. In the case of a corporation,
the application shall be signed by efther its president or a vice praesident.

5.4 Corporate charter, partnership agreement or association bylaws
required. ~ If the applicant for Ticensure as . a wine retailer is a corporation,
the applicant shall furnish with its applicatien a copy of its corporate
charter, including any amendments thersto. If the applicant is a partnership,
lTimited partnership or association, such app11caﬂt shall provide a copy of the
partnershwp agreement or a copy of the assoc1at1on S by?aws

5.5 Fees. - An applicant for Ticensure as a wine retailer shall remit with
the application the annual fee for such Tficense. The annual licensing period
shall begin on July 1 of the year for whwch the app11cat1on is made and shall
end on June 30 of the foliowing year.

If the application is for licensure for less than an entire fiscal year,
then such fee shall be proportionate to the remainder of such year according to
the date of application, as follows:

5.5.1 If the application be made at any iime from July 1 through
December 31, such fee shall be for the full fiscal year, or one hundred fifty
dollars ($150)

5.5.2 . If the appiication be made at any time from January 1
through June 30, such fee shall be.one half (1/2) of the annual fee, or
seventy-five dollars {$75);

Such fee shall be payable to the West Virginia Alcohel Beverage Control
Commissioner by certified check, cashier's check or money order.

5.6 Investigations. - Upon receipt of an application for licensure as a
Ticensed retaiier and of the fee, bond and other documents required %tc be .
provided with such application, the Commissioner shall make a thorough
investigation to determine whether the applicant, and all Tocations and premiseas
to be cperated by the applicant pursuant to the Jicense applied for, qualify for
Ticensure and shall investigate all matters connected therewith, including, but
not Timited fo, such matters which may affect the public welfare, health and
morals, . T o - o
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5.7 Refusal of license. - No license shall be issued to any applicant;

5.7.1 That submits an application for licensure that contains any
false statemant;

5.7.2 That is affirmatively shown %o bs not a suitazble person in
the community or communities in which it operates.. The Commissioner may refuse
to grant any license if he has reascnable cause to believe that the applicant,
or if the zppiicant is a partnership or association, any partner or member
thereof, or if the applicant is a corporation, any olfwcer, director or manager
thereof or_shareholder owning twenty percent (20%) or more of its capital stock,
or other person cenducting or managing the affairs _of the appiicant or of the
proposed licensed premises, in whole or in part:

5.7.2.1 Is not twenty-one (21) years of age or older.

5.7.2.2 Has been convicted of a felony or other crime involving
meral turpitude within three (3} years next preaceding the filing date of the
application.. _ e R S o

5.7.2.3 Has been convicted of _violating the iiquor Taws of any.
state or the United States within two (2) years next preceding the filing date
of the application.

5.7.2.4 __Has had any license .revoked under the liquor Jaws of
any state or the United States within five (5) years next preceding the filing
date of the application.

5.7.2.5 Is not a person of good moral character or repute,

5.7.2.6 Is not the legitimate owner of the business proposed to
be Tlicensed, or other persons have ownership interests in the business which
have not been disclosed.

5.7.2.7 Is not possessed of or has not demonstrated financial
responsibiTity sufficient to adequately meet the requirements of the Dbusiness
proposed to be licensed. : .

5.7.2.8 Has maintained a noisy, loud, disorderly or unsanitary
establishment.

5.7.2.9 Has demonstrated, efther by his police record or by his
record as a former licensee under West Virginia Code chepter 60, a lack of
respect for law and order.

5.7.2.10 Is unab1e to speak, understand and read the English

5.7.2.11 Is a perscn to whom alccholic beverages may not be soid
under the provisions of West Virginia Code chapter 60,

5.7.2.12 Has the general reputaticn of drinking alcchclic
beverages to excess, or is addicted tc the use of narcotics.
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5.7.2.13 1Is physically unable to carry con the business or has
been adjudicated zn incompetent.

5.7.2.14 Is an officer or employee of the Alcohol Beverage
Cantrol Commissioner.

5.7.3 Fails to meet the requirements of the Tiguecr Taws or the
regulations of either this State or of the United States, .

5.8 License not transferable. - A license issued to a Ticensed retaijler
shall be valid only for the person, firm or corporation named thereon and shail
be valid only for the premises for which the Ticense is sought and issued. Such
Ticense is not transferable. If there is a change in beneficial ownership tc
the extent of twenty parcent (20%) or less thereof, the Commissioner shall be
notified in writing with respect thereto within ten (10) days next succeeding
such transfer. If there is a change in the beneficial ownership in excess of
twanty percent (20%), then such license shall be voided and the Tlicensee must
make application for a new license.

In the event there is a transfer in the beneficial ownership of any
interest in a licensed retailer, firrespective of the amount thereof, the new
owner of such beneficial interest must meet all of the requirements of the
provisions of any and all Taws of the United States and any Rules and
Regulations promulgated pursuant thereto and of the laws of the State of West
Virginia, including, but not Timited to, the provisions of chapter 60 of the
Code and of the Rules and Regulations promulgated pursuant thereof.

5.9 Change of Tocation. - If any 1icensed retaiier desires or intends %o
change the Tocation of the premises. for which his Ticense 1s issued during the
period for which his Ticense is current, such licensed retailer shall notify the
Commissionar in writing at Teast thirty (30) days next preceding the date of
such relocation and the relocation may occur only upon the written approval of
the Commissioner: Provided, That in the event of flood or fire, the Lommissioner
may waive the thirty (30) day requirement upen requast of the affescted licensed
retailer. ' :

5.10 Licensure of Ticensed .retailer as private club or Class A

nonintoxjcating beer retailer. - No person licensed as an Alcchol Beverage =

Control Commissioner private club or as & Class A nonintoxicating beer retailer
shall be issusd a Tlicensed retailer Tlicense if the wine retzil business for
which the license is sought is to be conducted upon the sams premises at which
eitner such private club or Class A nonintoxicating beer retailer estabiishment,

This regulation shall not be construed to prohibit the holder of an Alcohol
Beverage Control Commissioner private club license or the hoider of z Class A
nonintoxicating beer 1icense from holding or being a part owner in any Ticensed
wine retailer whose business premises are totally separate, distinct and apart
from the premises of such private club or Class A nonintoxfcating beer retailer
gstablishment.

5.11 Connection between Tlicensed retajler and private club and Class A

nonintoxicating beer retailer prohibited. - In the event a Ticensed retafler
applicant is Tleccated within the same building or structure as an Alcochol
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Beverage Control Commissioner licensed private club or a {lass A nonintoxicating
beer restailer, there shall be no internal interconnection or door between the
premises of the wine retailer and the premises of the iicensed club or Class A
nonintoxicating beer retailer.

5.12 Transportation of wine by retailer. - A licensed retailer shall not B}
transport any wine or other alcoholic Tiquor unless such retailer has Deen
jssued a transpcrtation permit so to do by the Commissicner,

5.13 Transfers of wine between retailers prohibited. - A Ticensed retailer
who operates more than one (1) licensed retail establishment may transfer wine
from one (1) such Ticensed vretzil_ establishment to ancther Jlicensed retail
establishment. However, a licensed retailer may not transfer, sell or convey
wine to znother Ticensed retailer. A Ticensed retailer may purchase wine only
from a distributor which is licensed in accordance with W. Va. Code § 80-8-1 et
seq., or a farm winery licensed in accpordance with W. Va, Code § 60-8-1 et seq.

5.14 Wine specialty shop; inventory required. = Wine speciaity shops shall,
in addition to maintaining a representative inventory of wines which include R
varietal wines, generic wines and wines labeled according to the region cor place
of production, maintain an inventory of not less than fifteen percent (15%) by
actual bottle count of wines which are vintage or vintage dated, which shall be
determined by actual bottie count of the total wine inventery. In addition,
wine specialty shops shall at all times have in their inventory available for
sale food or Toodstuffs which are normaliy associated with wines and have z
representative inventory of wine accessories.

5.14.1 Wine specialty shops are authorized to maintain an inventory
of port, sherry and madefra wines having an alcoholic content of not more than
twenty-two percent (22%) aicohol by volume. Such wines must be purchased from a
Ticensed distributer in this State,

5.15 _Packaging of wine sold after purchase required. - A1l wine sold by any
Ticensed retailer shall be placed in a paper bag or contafner sufficient to held
the wine purchased prior to delivery of such wine to the customer. Mo wine
shall be permitted or allowed to be carried from the premises of any 1icensed
retailer by any customer thereof unless the same has been placed in such a paper
bag or container. _

5.16 Blocd alcehe! chart. - Each licensed retailer shall post in an open
and prominent place within the licensed premises a blood alcohol chart in the
form prescribed by West Virginia Code § 60-6-24.

§ 175-4-6. Private Wine Restaurant.

6.1 Licensure application; form. - The application for Jlicensure as =z
private wine restaurant shall be upon forms designated "Application for Private
Wine Restaurant,™ Alcohol Beverage Control Commissioner Form ABCC-WS-5.

6.2 Licensure application; content. - The application for licensure as a
private wine restaurant shall contain and inciude the following:
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6.2.1 . The name and.address of the applicant restaurant and shall
state whether the applicant is an individual, corporation, partnership,
association or other business entity;

6.2.2 The name, addrass, date of birth and length of West Virginia
residency of the marnager or steward;

6.2.3- The complete description, including ohotographs and &
diagram of every room, of the proposed private wire restaurant;

6.2.4 The name and address of the property owner and if the
property is leased, the expiration date of the Tease;

6.2.5 Verification that monthiy sales of food, exclusive of wine
and nonintoxicating beer, exceed twenty-five hundred dollars ($2,500) and if the
restaurant is not yet in operaticn, verification that such monthly sales will
exceed twenty-five hundred doilars ($2,500);

£.2.6 Verification that the place of business conforms to health
and fire laws and regulations and zoning ordinances;

£.2.7 Whether the premises is located within municipal boundaries,
within one (1) mile of municipal boundaries, or within one (1) mile of the
boundaries of %wo (2) or more municipalities and if so, the names of such
municipalities; - T T ) T

6.2.8 Whether the premises i3 currently licensed as a Class A
Nonintoxicating Beer Retailer;

6.2.9 . If the applicant s an Individual, whether such applicant
has attained the ages of eightszen (18) years;

6.2.10 _ If the applicant is a partnership, asscciation or other
business_entity, as to each member, whether such member has attained the age of
eighteen (18) years; .

6.2.11 If the applicant is a corporation, whether the person or
persons who are or will be conducting or managing ths business have attained the
age of eighteen (18) years;

6.2.12 Whether the applicant or any partner, member, manager,
officer, director or person cwning twenty pevcent (20%) or more of the stock or
beneficial interest in the applicant:

6.2.12.1 Has been convicted of a felony or other crime involving
moral turpitude within three (3) years next preceding the filing date of the
application; o T - T ' '

6.2.12.2 Has been convicted of a violation of the Tiguor Taws of

any state or.of the United States within two (2) years next preceding the filing
date of the applicaticn; or
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6.2.12.3 Had any -Ticense revoked under the liguer taws of any
state or of the United States within five (b)) years next preceding the filing
date of the application;

6.2.13 _ If the applicant is a firm, parinership or association, the
names, addresses, residence and Tength thereof and percentage of ownership of
all persons having an ownership interest in the applicant of twenty percent
(20%) or more. ' o o

6.2.14 If the applicant is a corporation, the names, addresses afd
corporate title of all officers, which statement shall include the name, address
and age of all persons having twenty percent (20%) or more of the stock or
beneficial interest in the applicant;

6.2.15 _ Such cther informaticn as the Commissioner may reguire.

6.3 Licensure application; signature and acknowledgement required. - Ail
applications shall be signed by the applicant and shall be made under ocath and
acknowledged or verified. In the case of a partnership the application shall be
signed by each of the partners: Provided, That in the case of a Timited
partnership, the application shall be signed by each of the general partners and
by each limited partner who owns twenty percent (20%) or more of the capital or
profits of such Timited partnership. In the case of a voluntary assocciation,
all members of the governing board shall sign. In the case of a corporaticn,
the application shall be signed by either its president or a vice president.

.4 Corporate charter, partnership agreement or association bylaws

required. - If the applicant for licensurs as a private wine restaurant is a
corporation, the applicant shall furnish with its application a copy of fits
corporate. charter, including any amendmants thereto. If the applicant is a

partnership, limited partnership or association, such applicant shall provide a
copy of the partnership agreement or a copy of the association's bylaws.

6.5 Fees. - An applicant for licensure as a private wine restaurant. shall
remit with the application the annual fee of two hundred fifty dollars ($250)
for such license. The annual Ticensing period shall begin on July 1 of the year
for which the application §s made and shall end on June 30 of the following
year.

If the application is for licensure for Jess than an entire fiscal year,
then such fee shall be as follows:

£.5.1 If the application be made at any time from July 1 through
Decembar 31, such fee shall be for the full fiscal year, or two hundred fifty
doilars ($250). '

6.5.2 . If the application be made at any time from January 1
through June 30, such fee shall be one half (1/2) of the annual fee, or one
hundred twenty-five dollars ($125);

Such fee shall be payable to the West Virginia Alcohol Beverage Cantrol
Commissicner by certified check, cashier's check or monsy order,
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6.6 Investigations. - Upon.receipt of an application for licensure as a
private wine restaurant and of the fee, bond and other documents required to be
provided with such application, the Commissicner_ shall make a therough
investigation to determine whether the appiicant, and all locations zand premises
to be cperated by the applicant pursuant to the license applied for, qualify for
Ticensure and shall investigate all matters connected therewith, including, but
not limited to, such matters which may affect the public welfare, health and
morals. : - o o

6.7 Refusal of license. --No license. shall be issued to any applicant;

6.7.1 That submits an application for licensure that contains any
false statement;

6.7.2 That is affirmatively shewn to be not a suitable person 1in
the community or communities fn which it operates. The Commissicner may refuse
to grant any license if he has reaspnablie cause to.believe that the applicant,
or if the applicant is a partnership or assocciation, any partner or member
thereof, or if the appiicant is a corperation, any officer, director or manager
thereof cr shareholder owning twenty percent {20%) or more of its capital stock,
or other person conducting or managing the affairs of the applicant or of the
proposed Ticensed premises, in whole or in part:

s wi 6.7.2.1 . Is.not twenty-one (21) years of age or older.

6.7.2.2 Has besn convicted of a felony or other crime involving
moral turpitude within three (3) years next preceding the filing date of the
application. o T - T T .

6.7.2.3 Has been convicted of violating the liguor laws of any
stzte or the United States within two (2) years next preceding the filing date
of the application.

6.7.2.4 Has had any license rzvoked under the liquor laws of
any state or the United States within five (5) years next preceding the filing
date of the application. ,

6.7.2.5 Is not a person of good moral character or repute.

6.7.2.6 . Is not the legitimate owner of the business proposed to
be Ticensed, or other persons have ownership interests in the business which
have not been disclosed.

6.7.2.7 Is not possessed of or has nct demonstrated financial
respensibility sufficient to adequately mest the regquirements of the business
proposed to be _licensed. , L

6.7.2.8 Has maintained a noisy, loud, disorderly or unsanitary
establishment.

6.7.2.5 Has demonstrated, either by his police record or by his

record as a former licensee under West Virginia Code Chapter €0, a Tlack of
respect for law and order.
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£.7.2.10 Is unable to speak, understand and read the English
Tanguage in a rgassomably satisfactory manner. o

§.7.2.11 Is a person to whom alcoholic beverages may not be sold
under the provisions of West Virginia Code Chapter &0.

§.7.2.12 Has the generzl vreputation of drinking alcoholic
beverages to exgess, or is addicted to the use of narcotics. '

£.7.2.13 Is physically unable to carry on the business or hés
been adjudicated an incompetent,

6.7.2.14 Is an officer or employee of the Alcchol Beverage
Control Commissioner.

6.7.3 Fails to meet the requirements of the liguor laws or the
regulations of either this State or of the United States.

6.8 License not transferable. - A 1license issued to a private wine
restaurant shall be valid only for the person, firm or corporation named thereon
and shall be valid cnly for the premises for which the 1fcense is socught and
issued. Such Jicense is not transferable. If there is a change in beneficial
ownership to the extent of twenty percent (20%) or Tess thereof, the
Commissioner shall be notified in writing with respect thereto within ten (10)
days next succseding such transfer, If there is a change in the beneficial
ownership in excess of twenty percent {20%), then such license shall be voided
and the 1icensee must make application for a new licensea.

Ir the event there 1is a transfer in the beneficial ownership of any
interest in a private wine restaurant, irrespective of the amount thereof, the
new owner of such beneficial interest must meset all of the requirements of the
provisions of any and all Taws of the United States and any rules and
regulations promulgated pursuant thereto, and of the laws of the State of West
Virginia, including, but not Timited to, the provisions of West Virginia Code
Chapter 60, and of the rules and regulations promulgated pursuant thereof.

5.9 Change of 1location. - If any private wine restaurant desires or
intends to change the Tocation of the premises for which the Ticense is issued
during the period for which the iicense is current, such private wines restaurant
shall notify the Commissioner in writing at least thirty (30) days next
preceding the date of such relocation and the relocation may occur only upon the
written approval of the Commissioner: Provided, That in the event of flood or
fire, the Commissioner may waive the thirty (30) day notice upon request of the
affected private wine restaurant,

6.10 Licensure of private wine restaurant as private club or Class A
nonintoxicating beer retailer. - No person licensed as an Alcohol Beverage
Control Commissfoner private ciub shall be issued a private wine restaurant
license if the wine retail business for_ which the license is sought s to be
conducted upon the same premises as such private club. However, a private wine
restaurant may aiso be licensed as a Class A retail dealer in nonintoxicating
beer. : ‘
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This regulation shall not be construed te prohibit the hoider of an Alcoho]
Beverage Control Commissioner private club license from helding or being a part
owner in any private wine restaurant whose business premises are totally
separate, distinct and apart from the premises of such private club, as provided
in the following Section 6.11. .

©.11 Connection between private wine vrestaurant and private club
prohibited. - In the event a licensed retailer applicant is Tocated within the
same building or structure as an Alcohel Beverage Control Commissioner licensed
nrivate club, thare shall be nec internal interconnection or door between the
premises of the private wine restaurant and the premises of the licensed private
c¢lub. :

6.12 Transportation of wine by private wine restaurant. - A private wine
restaurant shall not transpert any wine unless such retailer has been issued a
transportation permit so to do by the Commissioner,

6.13 Transfers of wine between retailers prohibited. - A person who
operates more than one (1) private wine restaurant may transfer wine from ocne
(1) such private wine restaurant to another private wine restaurani. However, a
private wine restaurant may not transfer, sell or convey wina to a 3licensad
retailer or to a private wine restaurant Ticensed to ancther person. A private
wine restaurant may purchase wine only from & distributor licensed in accordance
with W. Va. Code § 60-8-1 et seq., or a farm winery licensed in accordance with
W. Va. Code § 60-8-1 et segq. . _ L ) _ _

6.14 Restaurant sales of West Virginia wine. - Any restaurant specially
licensed under West Virginiz Code 8 60-8=3(k) may only sell wine which is
manufactured by a West Virginia winery, such wine to be served and consumed with
meals and not to be scld by the bottle for off-premises consumption.

6.14.1 The application for such a special license shall be on the
form designated by the Commissiensr and a1l Ticensing requirements applicable to
private wine restaurants shall be applicable %o such specially Ticensed
restaurants. C T :

€.14.2 The annual fes for such specfal license shall be twenty-five
doTlars {$25). '

6.15 Blood alcohol chart. - Each private winre restaurant shall post in an
opan and prominent place within the Ticensed premises a blood alcohol chart in

§ 175-4-7. Wine Liter Tax and Municipal Tax on Wine SaTes; Reports Required.
7.1 Distributor's purchase order. - All sales of wine except retail sales
of wing shall be upon purchase order. -~ A1l such forms shall dinclude the

following information for each ftem purchased from the supplier: Brand name,
unit size, number of cases. and bottles, total quantity 7n extended 1iters (the
unit size multiplied by the number of bottles will give the extended liters),
case price and the total cost of sach item purchased., A1l purchase orders are
to be dated, numbered and shall fidentify the purchaser and distributor and are
to be signed by the distributor, or his agent or employee.
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7.1.1 The Commissioner shall furnish with each distributor's
Ticense a copy of "Purchase Order," Alcohol Beverage Control Commissicner Form
No. ABCC-W3-1-H, which {s a suggested and recommendad form for purchase orders.
This form need not be followed in exact detai]l or outline so long as the
purchase “order form used .contains the dinformation required herein; i.e.,
receiving documents and computer generaied receipts may be used if the necessary
information is provided.

7.1.2 A copy of all purchase orders shall be retained by the
distributor for a pericd of four (4) years for use by the Commissioner for
review and audit.

7.2 Distributor's wine invoice.

7.2.1 ATl deliveries of wine from a distributor shail be
accompanied by a distributer's wine invoice which shall include the following
information: The date of inveice, the date of delivery, the frade name and
address of the licenssd retajler or private wine restaurant, such Tlicensed
retailer's or private wine restaurant's Ticenss number, the number of cases and
botties ordered, and the size of each stated in Titers, the identity of the
product ordered, stated by brand and type, the total number of Titers of each,
the unit price of each such brand and type ordered, and the totzl sales price
for each, the total number of Titers included upon the invoice and the total
purchase price thereofs-and-the-totat- purchase-price- ineigding- the- titer- tax
rasptved--py-—tha~-dietributor--from--the--ticensed-~retatiar--or-—private--wine
restagrant,  Such invoice shall also reflect a statement to be executed by the
licensed retailer or private wine restaurant indfcating the date of raceipt of
the wine so purchased and that such distributer was paid in full for all items
so received, and the invoice shall dnclude the name of the person, firm or
corporaticon from whom the shipment was received- or by whom the same was
deiivered. ATl invoices shall state the mode or method of payment.

7.2.1.1 Tha Commissionar shall furnish with each distributor’s
Ticense a copy of "Distributor's Wine Invoice," Alecohol Beverage Contro!
Commissioner Form No. ABCC-WS-1-1, which is a suggested and recommended form for
distributor's wine invoices. This form need not be followed in exact detail or
cutline so long as the form contains the information required hereinzbove.

7.2.1.2 A copy of 211 distributor's wine invoices shall be
retained by the distributor and the retailer for a period of four (4) years for
use by the Commissioner for review and audit.

7.3 Taxpayer. - The term taxpayer shall, with respect to the Titer tax,
and for the purpose of determining the proper party to claim a refund of such
tax, be only ths person who pays such tax to the Commissioner: Provided, That
for purposes of claiming a refund for a casualty Toss, the term may include a
distributer, 1licensed retailer or private wine restaurant. With respect to
credit against such tax, the term taxpayer shall include only the distributor
claiming the same. ; L . o

7.4 Liter tax. - West Virginia Code § 60-8-4 1imposes a tax of twenty-six
and four hundred six thousandths cents ($.26408) per liter on all wine sold by
suppliers to distributors in this State. The amount of this tax shall be added
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to and constitute a part of the .sales .price charged by distributors when such
distributors sell wine. }

7.5 Liter tax; monthly reporting and payment of tax. - No later than the
fifteenth day of each month, every suppiier shall file a written report with the
Commissioner which shall be denominazted "Supplier's Summary of Wine Sales and
Taxes," Alcchol Beverage Control Commissioner Form No. ABCC-WS-1-E. Such form
shall reflect the name and address of the supplier, the ABCC Ticense number
assigned to such suppifer and the month for which the report is made. Such
report shall include all sales made by the supplier for the next preceding menth
and shall include such fitems and information as may be required by the
Commissioner such as the identity cof the purchaser, the quantity, label and
alcoholic content of the wine sold during the preceding month and the amount of
tax due. Tha tax due shall be remitted with the report.

7.8.1 A1l such forms shall be furnished by the Commissioner in
duplicate and the original thereof (white copy) shall be completed and returned
to the Commissioner and the dyplicate copy (green copy) retained by the licensed
distributor. Such form shall be completed in the manner provided in the
memorandum of instruction entitled "Wine Tax Reporting System," Alcohcl Beverage
Control Commissioner Form No. ABCC-WS-1-E (Inst.). .

7.6 Report of breakage, leakage, spoilage and samples. - All wines which
are renderad unsellable by reasons of breakage, Teakage and spoiiage, as well as
all wine used as samples, ‘or disposed of as samples by the distributor, shall be
noted on "Supplier's Monthly Report of Breakage, Leakage, Spoilage and Samples,"
Alcohol Beverage Contrel Commissfoner Form No. ABCC-WS-1-G, which form shall be
filed with the Supplier's Summary of Wine Sales .and Taxes (Form No.
ABCC-WS-1-E). Form ABCC-WS-1-G shall be completed in the manner and form
outlined in the wine tax reporting system memorandum of instruction (Form No.
ABCC~WS-1-E Inst.). - S T '

7.6.1 A1l containers which have bean subject tc breakage, Teakage
or spoilage shall be retained by the supplier until permission to dispcse of the
same has been granted by the Commissicner.

7.7 Refund of liter tax by reason of casualty Toss. - In the event that a
distributor, licensed retailer or a private wine restaurant, while the owner of
wine on which the 1iter tax has been paid, leoses such wine through fire or other
casualty and such wine has been decliared by the Commissioner to be unfit for
sale, the Commissioner shall provide for a_vrefund of the liter tax paid, but
only if the amount of such_ tax paid on such wine and claimed for refund exceeds
fifty dollars ($50.00). MNeither theft nor breakage occurring on the premises of
the distributor, licensed retailer or private wine restaurant, shall be deemed &
casualty within the meaning of these regulations. :

7.7.1 Any distributor, licensed retailer or private wine
restaurant having a loss through fire or other casualty for which refund of
taxes may be claimed in which the total tax paid on such wine exceeds fifty.
dollars ($50.00) is required to contact the Commissioner within five (5)
calendar days of the occurrence or casualty vresuiting fin such Toss. for
verification thereof. Upon verification of the loss and the reascns therefor,
the Commissioner shall take such steps necessary to effect payment in full to
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the distributor, licensed retailer or private wine restaurant having a claim in
excess of fifty dollars ($50.00). No refund or claim may be granted or
considered by the Commissioner for Titer taxes. in an aggregate of less than
fifty dollars ($50.00}. ' ) ) }

7.7.2 To the extent that any avaiiable insurance or other scurce
from which a ciaim for casualty Toss is recoverable, the Commissioner shall be
regarded as source of refund of last Fesort and nec such claim feor refund will be
honored until all other available sources of such coverage have been exhausted
or to the extent the same is covered or recoverable by or through any valid and
collectible dinsurance. For the purpose of any refund, each casuaity shall be
regarded separately from any other casualty and no claim for refund may incliude
more than one casuzliy. ' o B

7.8 Municipal tax on sales of wine to be collected and remitted to the
State Tax Department. =~ A1l taxes required to be levied and collected on sales
of wine made by distributors, Tlicensed retailers and farm wineries pursuant to
the provisions of either West Virginia Code §& 8-13~7, or West Virginia Code
§ 60-3-9d, or both, shall be remitted to and collected by the Department of Tax
and Revenue. A1l such taxes shall be deposited with the State Treasury, which
shall be responsible for the distribution therecf to the appropriate ceunty or
municipality. ATl assessments, petitions for reassessment and hearings required
on petitions for reassessment shall be administered and conducted by the
Department of Tax and Revenue. Any rulings to be made thereon shail be made by
such Department. A1l statutes, rules and regulations and procedures adopted by
the Department of Tax and Revenue with respect to assessments, reassessments,
netitions for reassessment, hearings therecn, administrative appeais and all
matters relating thereto insofar_as_ the same may relate to the imposition and
collection of the municipal tax on sales of wine are adopted and incorporated
herein by reference to the_ same extent as if the same ware set forth here in
extensio and shall apply to the imposition and collection of such tax.

The provisions of this section shall not inciude the collecticn of taxes,
or the allocation or distribution thereof, with respect teo retail sales made by
the Alcohol Beverage Control Commissioner, which shall be responsible for such
coliection, allocation and distribution of such taxes on sales made by it.

§ 175-4-8. Advertising.

8.1 General prohibition. - All advertising of wine which encourages
intemperance, makes the consumption of alcoholic Tigquor appear to be glamorous,
is lewd c¢r obscene, induces minors *o purchase, or tends to deceive or
misrepresent, is hereby prohibited. Federal law, as interpreted by the ABCC,
provides the following guidelines relative to acceptable and prohibited
advertising of wine. : -

8.2 Permissible media. - Printed advertising of wine in West Virginia
shall be limited to billbcards, newspapers, magazines and simflar publications,
and radio and television.

8.3 Application. - No person engaged in business as a producer, processor,

broker, manufacturer, bottler, imperter, wholesaler or vretailer of wine,
directly or indirectly, or through an affiliate, shall publish or disseminate or
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cause to bs published or disseminated in any billboard, newspaper, magazine or
similar publication zany advertisement of wine, unless such adveriisement in
conformity with these regulatigns: Provided, That these provisions shall not
apply to the publisher or standardized outdoor advertising company of any
billboard, newspaper, magzzine or simiiar publication, unless such publisher or
outdeor advertising company is engaged in business as a producer, manufacturer,
bottler, importar, whelesaler or retailer of wine, divectly or indirectly, or
through an affiliate.

8.4 _Mandatory statements.

8.4.1 Responsible advertiser. - The advertisement shail state the
name and address of the producer, manufacturer, bottler, importer or wholesaler
responsible for its publication., Street name and number may be omitted in the

address. — ) } .

8.4.2 “LClass, type and distinctive designation. - The advertisement
shall contain a conspicuous _statement of the class  and +type, or other
designation of the product, corresponding with the complete designation which
appears on the brand lzbel of the product.

§.4.3 Alcoholic content. - The alcoholic content shall be - stated
in the manner and form in which it appears on the labels of the wine advertised.

VoA e B T

8.5 Lettering.
8.5.1 Conspicuousness of mandatory statements. -~ Statements
required by +this part to be stated in any written, printed or graphic

advertfsement shall appear in Jettering or type of a size, kind and color
sufficient to render them both conspicuous and readily legible.

In particular:

8.5.1.1 Reguired information shall be stated against a
contrasting background and in type cr lettering which is at least the equivaient
of eight (8) point type. . o ,

8.5.1.2 _Required informaticn shall be so stated as to appear to
ba a part of the advertisement and shall not be separated in any manner from the
remainder of_the advertisement.

8.5.1.3 . Where an advertisement vrelates +to more than one
preduct, the required infermation shall appear in such a manner as to clearly
indicate the particular products to which it is applicable.

8.5.1.4 Required information shall not be buried or concealed
in unrequired descriptive matter or decorative designs.

8.6 Prohibited statements — Generally.

8.6.1 ___.Restrictions. - An advertisement shall not contain:
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8.6.1.1 Any statement that s false or misieading in any
material particular. For example, the reproduction of medals cor facsimiies of
awards, when no medals or awards have been given or where the medals or awards
werea not given on a competitive or comparative basis are prohibited.

8.6.1.2 Any statement that s disparaging of a competitor's
product. o : _

8.6.1.3 Any statement, design, device or representation which
is obscense, lewd or indecent. )

8.6.1.4  Any statemeni, design, device or representation of, or

relating to, analyses, standards or tests, irrespsctive of falsity which 1s

1ikely to mislead the consumer. For example, an advartisement may not contain a

statement such as "Analyzed by the laboratory and found to be pure and

free from deleterious ingredients," or "Tested. and approved. Signed by the
Research Institute.” _ -

8.6.1.5 Any statement, design, device or representation of, or
relating to, any guaranty, irrespective of falsity, which is Tikely to mislead
the consumer.

8.6.1.5.a Nothing in this section shall prohibit the use of
any enforceable guavranty in substantially the following form: °

"We will refund the purchase price to the purchaser if he is in any manner
dissatisfied with the contents of this package."

Blank to be filied in with the name of person making guaranty.

A 8.6.1.6 Any statement that the product 1is producad, made,
bottled, packed or saold under, or in accordance with, any authorization, law or
requlation of any municipality, county or state, federal or foreign government
unless such statement is required or specifically autherized by the Taws or
requiations "of such govermment; and if a municipal county, state or federal
permit number is stated, such permit number shall not be accompanied by any
additional statement relating thereto.

g8.6.2 Statements inconsistent with labeling. - The advertisement
shall not contain any statement concerning a brand or lot of wine that is
inconsistent with any statement on the labeling thereof.

8.6.3 _ Curative and therapeutic effects. - The advertisement shall
not contain any statement, design or device representing that the use of any
wine has ‘curative or therapeutic effects, if such statement is untrue in any
particular or tends to . create a misleading impression. For example,
advertisements may not contain statements such as " is good for you" or
"Conducive to well-being."
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g8.6.4. Place of origin. - The advertisemant shall not represent
that the wine were manufactured in, or imported from, a place or country other
than that of their actual corigin, or were produced cor processed by cne who was
not in fact the actual producer. . '

8.6.5 Flags, seals, coats of arms, ¢rests and other insignia. - Mo
advertisement shall «contain any statement, design, device or pictorial
representation of, or relating to, or capable of being construed as relating to
the ‘armed forces of the United_States, or of the American Flag, any state flag
or any emblem, seal, insignia or decoration associated with any such flag or the
Armed Forces of the United States; nor shall any advertisement contain any
statement, device, design or pictorial representation of or concerning any flat,
seal, coat of arms, crest or other insignia, likely to falsely lead the consumer
to beljeve that the product has been endorsed, made or used by, or produced for,
or under the supervisicn of, or in accerdance with the specifications of the
government, organization, family or individual with whom such flag, seal, coat
of arms, crest or finsigniz is associated.

8.7 Restrictions. -

8.7.1 An advertisement may not contain any statement of a bonded
wine celflar and bonded winery numbers unless stated .in direct conjunction with
the name and address of the person operating such winery or storeroom. The
statement of a bonded wine cellar and bonded winery number may be made in the
following form: "Bonded Wine Cellar No. _ ,"" "Bonded Winery No. 1
"28.W.C. No. ' UBLW. No. M

No additional reference thereto shall be made, nor shall any use be made,
of such statement that may convey the impression that the wine has been made or
matured under United States government or any state government supervision or in
accordance with United States government or any state government specifications
or standards. - . _ S -

8.7.2 Any statement, design, davice or rapresentation which
relates to alcoholic content or which tends to create the impression that a wine
is "Unfortified" or has been "Fortified," or has Iintoxicating qualities, or
contains distilled spirits (except for a reference to distilled spirits in a
statement of composition where such. statement is required by theses regulations
to appear as a part of the designation of the product) is prohibited.

§ 175~4-9. Trade Practices and Conduct of Business Generally.

9.1 Improper finducements. - Federal Jaw, as interpreted by ithe ABCC,
prohibits and these regulations do not in any manner authorize a manufacturer to
induce, directly or indirectly, any distributor, 1icensed retailer or private
wine restaurant to purchase. any wines from the manufacturer thereof to the
exclusion, in whole or in part, of such products which are sold or offered for
sale by another manufacturer, when such inducements are in any of the following
manners: : :

9.1.1 By acquiring or holding any interest in any license witn
respect to the distributor, licensed retailer or private wine restaurant, or any
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other premises which is owned, occupied or used in any manner by such person or
his_ immadiate family;

9.1.2 . By acguiring any finterest in the real or pearsonal property
which is owned, occupied, or In any manner used by the distributer, Ticensed
retailer or private wine restaurant or his Immediate fTamily in the conduct of
the business wherein wine is sold or any other of his businsssas;

9.1.3 By furnishing, giving, renting, Tending, or selling to the
distributor, 1licensed retailer or_private wine restaurant or his immediate
family any equipment, fixtures, sexterior signs, supplies, money, services or
other things of value: Provided, That a manufacturer may furnish items of
nominal value for in-store display or sales purposes and which may only be used
within the confines of such commercial establishment.

9.1.4 By paying or crediting the distributor, Ticensed retailer or
private wine restaurant or his immediate family for any advertising, display, or
distribution services;

9.1.5 _ By guarantegeing any ican for the repayment of any financial
obTigation of the distributor, licensed retaller or private wine restaurant or
his immediate family; or ’

9.1.5 - By requiring the distributor, licensed retailer or private
wine restaurant to take and dispose of a cartain quotz of any wine.

9.Z Interest in the retail license. - The manufacturer may not acquire or
hold any interest in any license required to be obtained by the distributor,
Ticensed retailer or private wine restaurant or his immediate _family, with
respact to the subject commercial establishment or any other premises which is
owned, occupied or in any manner used by the distributer, Ticensed retailer or
private wine restaurant or his immediate family.

g.2.1 This pronibition includes the officers, partners, employees,
other representatives, and the immediate family of any such individuals, of the
manufacturer. o )

9.2.2 "Also prohibited is any such interest acquired by a separate
corporation in which the manufacturer or its officers, partners, employees or
other representatives, and the immediate family of any such individuals, hold
any ownership interests or with which such persons are otherwise affiliated.

9.3 Interest in real or personal property of the distributor, licensed
retailer or private wine restaurant.

8.3.1 . .. Manufacturers may not acquire eor hold any interest in real
or personal property which is owned, occupied, or 1in any manner used by the
distributor, 1licensed retailer or private wine restaurant or his immediate
family in the conduct of the business _of selling wine or any other of his
businesses or those of his immediate family.

9.3.2 “"The foregoing prohibition also applies to any interest
acquired by corporate officials, partners and employees. or  cther
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representatives, or the Iimmediate family of any such individuals, of the
manufacturar and to any intersst which is acquired by a separate corporation in
which +the manufacturer or its officers, -partners, employees or other.
representatives, or the -immediate family of any such fndividuals, hoid any
ownership interest or in which they are otherwiss affiliated. )

9.3.3 A manufacturer is prohibited“from acquiring a mortgage or
similar type of document on a distributar's, licensed retailer's or private wine
restaurant's real or personal property or on the real or personal properiy of
such person's immediate family.

9.3.4 . A manufacturer 1is prchibited from the renting of display
space or shelf space at any commercial establishment operated by the
distributor, Ticensed vretailer or private wine restaurant or his immediate
family. : ;

¢.4 Furnishing things of value.

9.4.1 A manufacturer may not furnish, give, rent, or lend to the
distributor, Jlicensed vretailer o¢r private wine restaurant or his immediate
family any equipment, fixtures, exterior signs, supplies, money, services or
other things of value. Howsver, a manufacturer may sell to the distributor,
Ticensed retailer or private wine restaurant goods which are to be resold to the
gensral public, or to members of the private wine restaurant, and which 1s not
wine, so long as the distributor, licensed retailer or private wine restaurant
must pay the normal sale price for such goods.

9.4.2 This prohibition aiso applies to any similar activity which
occurs through 2 third party, such as a retafler association or display company,
where the benefits resuliing to the distributor, Ticensed retailer or private
wine restaurant may be considered as providing such persons w1th a thing of
valua without the payment of an appropr1ate purchase price.

9.4.3 The sale of any _eguipment, supplies or fixtures tc s
distributor, lTicensed retailer or private wine restaurant by a manufacturer must
take place at the then current market value and there may be no special price
advantage to purchasing from one manufacturer as opposed to another
manufacturer. ' o

9.4.4 The manufacturer may not provide any assistance (financial,
legal, administrative or influential) to the distiributor, 1licensed retailer or
private.wine restaurant in such person's acqu1s¢tion of the Ticense required to
be a distributor, Ticensed retailer or private wine restaurant.

9.4.5 A manufacturer may not furnish any  exterior advertising
signs to a distributor, Ticensed retailer or private wine restaurant. However,
it is possible for the manufacturer to provide interior signs to such persons.
Additionally, the manufacturer may advertise by billboards which display
alcoholic Tiguers, wine or nonintoxicating beer, but the manufacturer may not
identify any distributor, Ticensed retailer or private wine restaurant within
such advertisement.
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9.4.6 A manufacturer may not furnish to a distributoer, Ticensed
retailer or private wine restaurant at less than the normal sale price anything
of value which the licensed retailer may merchandise in his business. These
things of value include nonalcoholic mixers, pouring racks, and similar items.

¢.5 Paying for advertising, display or distribution service.

9.8.1 A manufacturer may not provide a distributor, Ilicensed

retailer or private wine restaurant, or the immediate family of eifther, with
free advertisement, exterior dispiay or distribution services, or any similar
types of services in any business activities.

9.6 Quota sales.

9.6.1 A distributor, licenssd retailer or private wine restaurant
may not be required to purchase any alcoholic liguers in order te purchase
nonalcoholic Tiquors or other products from a manufacturer.

g.7 Other.

9.7.1 A manufacturer may not touch the product or displays of
another manufacturer,

§ 175-4-10. Refusal, Suspension or Revocation of License.

10.1 Refusal, suspension or revocation of license; applicant or licensee
not a suitable person. - To the extent that West Virginia Code § 60-8-7 requires
that the Commissioner refuse to license any applicant therefore if he finds that
"such applicant is not a suitable person," the Commissioner shall refuse to
license any applicant or shall revoke or suspend the license of any licensee
whom he affirmatively finds not to be of good reputation in the community
wherein such license is sought or granted. 1In considering whether a person is
"not a suitable person,” the Commissioner may take intoc account other factors,
such as are stated in Sectjon 4.8, 5.7 or 6.7 of these regulations as
appropriate, with respect to such person in addition tc the reputation of such
person in the community wherein licensure is sought or granted. This regulation
shall include within its purview the person or persons whe manage or conduct the
affairs of the applicant or licensee insofar as the same relates tc the purpose
for which the license is sought or granted hereunder.

10.2 Refusal, suspension or revocation of license; premises not a suitable
place. - If the Commissioner finds that the premises for which Ticensure is
sought i3 net a "Suitable Place," fails teo meet the requirements of any
provision of law or regulations of this State or of the United States, is in
violation of any zening ordinance and that no variance has been granted to the
extent therefer, or that {llegal activities are occurring or are allowed to
occur at such premises, the Commissioner shall refuse the application far
licensure.

Te the same extent, if such foregeoing condition is found to exist after
Ticensure has been granted with respect to..such premises, the Commissioner may
either suspend or revoke any such licerse, or may grant a reasonable time within
which to correct any such violation or condition.
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10.3 Refusal, suspension or. revocation of Ticense; disqualification of
beneficial owner or of persons managing or conducting affairs of appiicant or
licensee. - When, by the provisions of any law ¢r regulation, a person 1is
prohibited from owning any interest in a distributor, a licensed retailer or a
private wine restaurant, such prohibitfon shall extend and be deemed to include
any beneficial finterest in such Tlicensed distributer, Tlicensed retailer or
ticensed private wine restaurant. Licensure_may be refused at any time it is
found by the Commissfoner that a person so prohibited is, in fact, & true and
actual owner or part owner in such distributor, Ticensed retailer or private
wine restaurant. Such Timitations as to ownership shall alsc apply with respact
to persons who actually, in whole or part, manage or conduct the affairs for
which Ticensure 1is scught or granted. If at any time the Commissioner
determines that the true, beneficial and actual ownership, management or the
conducting of the affairs of a Tlicensed perscn, firm or corporation is held,
controlled, managed or conducted by persons not permitted so to do pursuant to
either federal or state law or reguiations, the same shall be grounds for
immediate revocation of Ticensure. i o |

10.4 Dual ownership prohibited. - No person, including the spouse or.
unemancipated child of such person or any child of such person while a resident
of the household of such parsan, whether or not such child has attained his or
her majority, shall be licensed simultaneously as a distributer and a licensed
retailer, as a private wine restaurant and a distributor, or as a licensed
retailer and a private .wine. restaurant; similarly, no such person may own a
simultaneous interest, including any berneficial interest, in such activities.

10.5 Alcohol Beverage Control Commissioner employees prohibited from
ownership in a private wine restaurant, licensed retailer or distributor. -
Neither the. Alcohol Beverage Control Commissioner nor any employee of <the
Alcohol Beverage Conirol Commissioner shall have any interest of whatsoever
nature or kind, beneficial or otherwise, in any licensed retailer, distributor
or private wine restaurant, nor shall the spouse or unemancipated chiid of such
Commissioner or employee, nor shall any child of any such person, while a
resident of the household of such person, whether or not such child has attained
his or her majority, hold or own any interest, including a beneficial interest..

16.6 Management or conduct of affairs of Tlicensee by certain persons
prohibited. - No person shall be 1icensed as either a distributor or retailer
when such persen allows or permits any other person to in any way or in any
capacity conduct or manage, in whole or in part, the affafrs of the person
seeking to be licensed when ejther of such person has: (a) been convicted of a
felony or other crime invoiving moral turpitude within three (3) years next
preceding the date upon which the application is filed, (b) been convicted in a
court of record of violating the Tigueor Taws of any state or the Unfted States .
within two {2) years next preceding the date upon which the application is
filed, or (c) had any license revoked pursuant to the provisions of West
Virginia Code chapter 60 . cr under the liguor laws of any other state within five
(5) years next preceding the date upon which the application is filed. In
determining compliance with this section, the Commissioner shall make such
determination based upon the substantial duties of the person in question and
not upon the title or other extraneous factors relating therete. :

36




State Tax Depariment

Title 175
Series 4

10.6.1 This regulation shall appily only to the extent that the
person, firm or corporation seeking or atta1n1ng licensure has such person or
persons empleyed or engaged: B - .

10.6.1.1 in either the sais or distribution of wine,
10.6.1.2 1in the acquisition of wine, or

10.6.1.3 in any substantial way managss or conducts the affa1rs
of the applicant or licensee. -

16.6.2 This regulation shall apply to all renewals of licensure and
violation of dts provisions during any periecd for which licensure has been
granted shall be grounds for immediate revocation.

10.7 Refusal, suspension or revocation of license. - The Commissioner may
refuse to Ticense or may suspend or revoke the license of any supplier,
distributor, licensed retailer or private wine restaurant whom he finds not to
be in compiiance with the provisions of any law ruls or regulation of the United
States or of this State relating to the sale or distribution of wine.

§ 175-4-11. Hearing and Appeal Procedure.

11.1 Order refusing 1license, suspending or revoking same. - If the
Commissioner refuses to issus a license or suspends or revokes a Ticense, he
shall make and enter an order to that effect and mail by certified mail, return
receipt requested, a copy of said order to the licenses, or serve the same as
provided for the service of legal process  in accordance with the West Virginia
Rules of Civil Procedure.

11.2 Petition for hearing. - Any applicant or licensee, as the case may be,
adversely affected by such order, shall have the right to a hearing thereon
before the Commissioner or a person designated by nim as hearing examiner:
Provided, That a petition in writing for such a hearing fs ssrved upon the
Commissioner within ten {10) days foliowing the -receipt by such applicant or
Ticensee of said copy of said order.

11.3 Petition requirements. - -The petiticn for a hszaring 1is to be in
writing with an original and one (1) copy. It shall bs complete in itself so as

to fully state the issues. Mo telegram, ¢%eiephone cail, letter or simiiar.

communication will be regarded as a pet1t1on The petition must contain the
following: ’

11.3.1 A Jjurisdictional statement.

33:3+1 11.3.2 A clear and concise assignment of each error which the
petitioner alleges to have been committed by  the Commissioner in  the
determination of a violation, with each assignment of errcr being shown in
separately numbered paragraphs.

$i-3+2 11.3.3 A clear and concise. statement of fact upon which the
petitioner relies as sustaining its assignment of error.
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$3v373 11,3.4 A prayer. setting forth the relief sought.

$3-3-4 11.3.5 The signature of the petitioner or its officers signing
such petition.

3375 11.3.6 A verification by the petitioner.

11.4 Hearings - cost deposit. - The person demanding a hearing shall give
security for the cost of said hearing in the amount of three hundred dollars
($300) and said cost deposit shall be advanced by certified chack, cashier's
check or money order payable to the Alcohol Beverage Control Commissioner and
shall accompany the petition demanding a hearing. The deposit will be returned
if the person demanding the hearing prevails at the hearing.

11.5 Subpoenas and subpoenas duces tecum. - In all hearings held under West
Virginia Code article 60-8, and these regulations, the evidence of witnesses and
the productien of documentary evidence may ba reguired through the use of
subpoenas and subpcenzs duces tecum. Such subpoenas or subpoenas duces tecum
may be issued at the request of the Commissioner or by the licensee, the same to
be jssyad by either the Commissioner or his duly appointed hearing examiner.

11.5.1 Every such subpoenz and/or subpoena duces tecum shall be
served at least five (5) days before tha return date therecf, either by perscnal
service made by any person ‘twenty-one (21) years of age or older or by
registerad. or certified mail, but a return acknowledgement signed by the person
to whom the subpoena or subpoena duces. tecum is directed shall be required to
prove service by registerad or certified mail.

11.5.2 A1l subpoenas and subpoenas duces tecum will be issued in
the name of the Alcohel Beverage Control Commissioner, but any party requesting
their issuance must see that they are properly served. Service of subpoenas and
subpoenas duces tecum issued at the insistence of the Commissioner are to.be the
responsibiTity of such Commissioner. Any person who serves any such subpoena or
subpoena duces tecum is entitled to the same fee as sheriffs who serve witness
subpoenas for the circuit courts of this State, and fees for the attendance and
travel of witnesses shall be the same as for witnesses before the circuit courts
of this State.

11.5.3 ATl such fees shall be paid by the Commissioner if the
subpoena or subpoena duces tecum is issued, without the regquest of an interested
narty, at the insistence of the Commissioner.

11.5.4 A11 such fees related to any subpoenras or subpoena duces
tecum issued at the insistence of a licenses shall be paid by the Ticensee who
asks that such subpoeng or subpoenz duces tecum be issued, such pzyment to be
made out of the hearing deposit.

11.5.5 - ATl requests. by the Ticensee or the Commissicner for
subpoena and subpoenz duces tecum shall be in writing and shall contain a
statement acknowiedging that the requesting party agrees to pay such fess.

11.5.6  Any person recefving a subpoena or subpoenz duces tfecum
issuad hereunder shall honer the same as though it was issued by a circuit court
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of the State, and shall appear as witness and/or produce such books, records or
papers in raesponss to such subpoena or subpoena duces tecum. In case of
disobedience or neglect of any subpoena or subpoena duces tecum served on any
person or the refusal of any witness to testify to any matter regarding which he
or she may be lawfully interrogated, the circuit court of the county in which
the hearing s being held or the judge thereof in vacation, upon application by
the Commissioner, shall compél obedience by attachment proceeds for corntempt as
in the case of d1sobed1ence of the requirements of a subpoena or subpoena duces
tecum jssued from such circuit court or a refusal fo testify therein.

11.6 Stay of suspension or revocation erder. - The service of a petition
for hearing upon the Commissicner shall operate to suspend the execution of any
revocation or suspension of a distributor, licensed retailer or private wine
restaurant with respect to which a hearwnq_1s demanded.

11.7 Hearing date. - The Commissioner shall set & date for any hearing
demanded and notify the person demanding such hearing ef the date and time of
said hearing, which said hearing shall be held within thirty (30) days after
receipt of said demand.

11.8 Place of hearing. - Hearings will be hsld 1in Charleston, West
Virginia, unless the Commissioner determines otherwise.

11.9 Continuances. = Hearings will not be delayed by a motion for
continuance, unless it is timety made nec_ Tlater than ten (10) days before the
date set for the hearing and sets forth_good. and suff1c1ent cause. Conflicting

as good ground for a continuance, unless set forth in a motion filed promptly

after the notice of hearing has been mailed, or unless extenuating circumstances
are shown which the Commissioner deems adequate.

1118 _Absence- of- petitioner;- counsel- or- his- representativer— -~ The
sbsehce-of-the-petitioner;—his-tegat-counset-or-his-representative-at-a-hearings
after serv#ce-cf-not*ce of- %Tme*—p+ace.and date'—sha+% not be-the occas%on for
haang been submrtted for;EEETSTON on= the part-of the absent-pet?tfoner or
pettttonersy - -

11.10 Waiver of hearing. = In any case fnvelving violation of the

alcohol beverage control laws, rules or reqliations, where the Commissioner

deems it appropriate, the Commissicner may afford the Ticensaed retailer or agent

an opportunity tc waive a formal hearing which has been timely requested. If,fr

the Ticensed reta11er or ageni so elects to waive a formal hearing, he or she
may then state_ writing any matter in _explanation or mitigation of the

violations wh:ch he or she desires the Hear1nq Examwner and Commissioner to
consider in _making a decision., In the event that the Ticensed retailer or agent
slects to .waive a formal hearing, the retailer or agent shall thereafter be

bound by such election_and may not thereafter request a formal hearing.

11.11 Appearance and practice before the Hearing Examiner.

11.71.1 Petiticner.
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11.11.1.1 The petitioner shall be present at the hearing unless
axcused by +the Hearing Examiner because of extraordinary circumstances,

provided: L

11.11.1.2 The vpetitioner may appear either in person or by
counsal to present oral testimony or other evidence:

11.171.1.3 In the event the patitioner fails to appear and has not
been excused, the Hearing Examiner may treat such action as z withdrawal of the
petition or reguest. "

11.11.2 Respondent:

11.11.2.1 The respondent mzy appear at the hearing with or
without counsel;

11.11.2.2 Failure to appear shall not prevent presentation of the
case before the Hearing Examiner or the entering of & final crder.

11.11.3  Inierested parties:

11.21.3.1 Any person not initially Joined in the proceeding shall
be permitted to timely petition the Hearing Examiner for intervention.

11.12 Standards of ethical conduct, - Al]l persons appearing before the
Hearing Examiner in a vepresentative capacity shall conform fo the standards of
ethical conduct required of attcrneys before the courts of the State of West
Virginia. If any person. dces not conform to the standards. the Hearing Examiner
may decline to permit the person teo continus to appear in a representative
capacity in the proceeding.

$1-31 11.13 Hearing. ~_The Commissioner may designate an examiner to
conduct the hearing.

Fr-33+% 11.13.1 "~ The petitioner may' appear individually, or by
legal counsel, or by duly authorized representative, In the absence of the
petitioner, writien evidence of a representative's agent's authority must be
presented to the satisfaction of ths Commissicner.

3173372 11.13.2 The petitioner, his duly authorized representative
or agent, may with the approval of the Commissioner, waive the right to a
hegring and agree to submit the casg for decision upon the petiticn and record,
with or without a written brief. Such waivers and agreements are to be in
writing or upon the record. )
3i-%2 11.14  Argument _and briefs.. - Petiticners wi{ll  be given an
epportunity for argument within the time Timits fixed by the Commissiener
following submission of evidence. The Commissioner will accept briefs in Tieu
of argument. Briefs must be filed within ten twenty €383} (20} days after the
kearing. .

11.15 - Discovery. - Subsequent to the issuance and service of Notice of
Hearing upon & respondent, the parties may employ pre-hearing discovery
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measures. The Hearing Examiner.is_ to utilize an informal set of guidelines
using the Rules of Civil Procedure as a model.

————— = e ——

$3-%3 11.16  Evidence admissible at hearing. - The Commissicner may admit
any relevant evidence, except that he shall observe the rules of privilege
recognized by Taw reTatwng to communications and topics. A finding is to be
supported by the kind of evidence commonly relied upon by reascnably prudent men
in the conduct of their affairs, whether or net the evidence would be admissiblie
before a jury. The Commiss?oner may exclude any evidence which is Trrelevant,
unduly repetitious, or lacking in substantial probative effect. General

principals of West Virginia Ruies of Evidence shall be observed.

i3-24 11.17 Record of proceedings. - There shall be a record made at all
hearings held pursuant to these regulations. B

13-35 11.18 Commissioner's decision. - After the conclusion of the
hearing, or within ten (10) days of receipt of the transcript thereof or after
receipt of briefs submitted in lieu of arqument, the person desfgnated by the
Commissionar as hearing examiner shall prepare a recommended decisien supported
by findings of fact and conclusions of law affirming, modifying or vacating the
earlier order of the Commissioner. Thereafter, the Commissioner, within ten
(10} days of receipt of such recommended decision, shall eithar accept or reject
such recommended decision, and if he shall accept such decision, he shall sign
and acknowledge the same as his own after having reviewed the transcript and all
exhibits attached and affixed thereto, and if he shall reject the same, he shali
within ten (10) days of receipt of such recommended decision prepare 2 decision
setting forth his own findings of fact and conclusions of law. In either event,
the order signed by the Commissicner shall be final unless vacated or mod1f1ed
upon judicial review thereof. A copy of said order shall be served upon each
party to the hearing and their attorney of record, if any, in person or by
registered or certified mail. _

11.18 Motion for reconsideration.

11.19.1 Motion for reconsideration of a final order made by the
Commissioner, must be made within seven (7) days after being served with the
decision. The motion shall identify the matter the party desires to have
reconsidered and shall fully state the reasons for reconswderat1on and shall be

served on all parties.

11.19.2  VWhen a motion for reconsideraticn has been filed, the order
of the Commissigner shall nct be deemed final for purposes of appeal until ihe
Commissioner has served its ruling on the motien.

11.19.3 Motion for reconsideration of a proposed order issued by the
Examiner may be appealed through a motion within seven (7) days after the date

of service to be proposed initial order. A copy cof the excepiions shall be
served on all parties. The Commissicner shall issue ap_order within thirty (30)

days after hearing date either affirming or reversing the Hearing Examiner's
decision.

ti-16 11.20 Appeal to circuit court. - An appeal may be taken in
accordance with West Virginia Code article 29A-5 by the applicant or Ticensee to
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the Circuit Court of Kanawha County, West Virginia or with the judge thereof in
vacation, 1if filed within thirty (30) days after the charge upcn which said
party received notice of the final order of the Commissioner. The record
published under subsection 11.17 supra shall be the record for purposes of an
appeal. The party requesting a transcript of the record shall be responsible
for the expense fncurred in the preparation thereof.

11.21 Filing and service of documents and orders.

il1.21.1 ATl documents required to be filed in an appeal under these
rules shall be filed with ihe Alcohol Beverage Control Commissioner either by
personal delivery to his office .at 322 70th Street, S.E., Charleston, West
Virginia 25304 or by maji to the above address. o o

11.21.2 Filing fs effective upon delivery or upon mailing as
determined by postmark.

11.21.3 Copies of all documents filed in an appeal under these rules
shall be served upon all other parties.

11.21.4  Service of documents shall be accomplished by personal
deifvery or by registered or certified mail, return receipi reguested. Whenever
a party is represented by an attorney whc has signed any document filed on

behalf of such party or otherwise entered an appearance on behaif of such party,
service thereafter shall be made uporn the attorney.

11.21.5 In the case of personal delivery., service is effective on
delivery. In the case of mailing, service is effective upon mailing.

11.21.6 _All documents required to be served shall be accompanied by
proof of service in the form of a certificate of service. The certificate of
service shall include a statement of how service was accomplished. Among those
documents required to be served are: Notice of Hearing, MNotice of Appeal, the

final e¢rder and any motions made. Also dinziuded are any documents the
Commissioner adopts as being necessary for procedura1 purposes.

applicant or licensee, or by the Commissioner from the final judgment of the
circuit court to which the applicant or Ticensee has appealed, the same tc be
taken in the manner and within the time provided by law for civil appeals
generally. - - T T

$1-37 11.22 Supreme Court of Appeals. - An appeal may be taken by the

§ 175-4-12. -Severability.

12.1 Severability. - The sections and subsections of these regulations
shall be deesmed saverable, Should any section or subsection, be deemed by
Judicial opinien or legislative enactment to be invalid, unconstitutional or in
any manner contrary to the laws of the State of West Virginia, then such opinien
or enactment shall finvalidate only that particular section or subsection of
these regulations and all other sections or subsegtiions shall remain in full
force and effect: Provided, That such remaining portions are not determined to
be inseparable, and to this end these regulations are declared separable.
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WEST VIRGINIA LEGISLATURE

LECISLATIVE RULE-MAKING REVIEW COMMITTEE
Room M-152, State Capitol
Charleston, West Virginia 25305
(304) 340-3285
Senator William R. Wooton, Co-Chair ) Debra A. Grazham, Counsel

2 e Hichael McThomas, Associate Counsel
Delegate David Grubb, Co-Chair - Harie Nickerson, Admr, Assistant

NOTICE OF ACTION TAKEN BY LEGISLATIVE RULE-MARTING REVIEW COMMITTEE

January 6, 1992

=
=5
TC: -  Ken Hechler, Secretary cof State, State Register =, = —m
I
TO: Mr. James Pailge - Eg
Secretary of Tax and Revenue i B2
State Capitel = -
Charleston, WV 25305 e
fas

FROM: Legislative Rule-Making Review Committee

PROPOSED RULE: Retaid Sale of Wine in Grocery Stores, Wine Specialty
Shops and Private Wine Restaurants

The Legislative Rule-Making Review Committee recommends that the West
Virginia Legislature:

1. Authorize the agency to premulgate the Legislative Rule
(a) as originally filed >C
{b) as modified by the agency &

2. Authorize the agency to promulgate part of the Legislative
rule; a statement of reasons for such recommendation is
attached. :

3. Authorize the agency to promulgate the Legislative rule
with certain amerndments; amendments and a statement of
reasons for such recommendation is attached.

4. Authecrize the agency to promulgate the Legislative rule
as modified with certain amendments; amendments and a
statement 6f reasons for such recommendation is attached.

2. Recommends that the rule be withdrawn; a statement of
reasons for such recommendaticn is attached.

Pursuant to Code 29A-3-11(c), this notice has been filed in the State
Register and with the agency proposing the rule.

cc: John Mentgomery, State Tax Division




