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THE ABOVE RULE IS BEING FILED AS AN EMERGENCY RULE TO BECOMEC
EFFECTIVE AFTER APPROVAL BY SECRETARY OF STATE OR 42ND DAY AFTER
FILING, WHICHEVER OCCURS FIRST.

THEFACTS ANDCIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE

AS FOLLOWS:

W, Va. Codc §3-8-2b:  "The Secretary of State is hereby directed to propose legislative rules and
cmergency rules implementing this section for legislative approval in accotdance with the provisions of
article threc, chapler twenty-nine-a of this code.”
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EMERGENCY RULE QUESTIONNAIRE
DATE: May 3, 2006

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

F ROM:(Agmc;r Name, Address & Phone NO.) Bryan Cummmgs 304-558-6000
Secrelary of State bcummings@wvsos.com
157-K Building 1
1900 Kanawha Blvd E
Charleston WV

EMERGENCY RULE TITLE: Regulation of Campaign Finance During Elccliunccring Communication Periods

l. Date of filing May 4, 2006

2. Statutory authority for promulgating emergency rule:

$3-8-2b

3. Date of filing of proposcd legislative rule; May 4, 2006

4. Docs the cmergency rule adopt new language or docs it amend or appeal a current
legislative rule? This is a new rule based on new Code §3-8-2b

5. Has the same or similar emergency rule previously been filed and expired?
Na
6. State, with particularity, those facts and circumstances which make the emergency rule

necessary for the immediate prescrvation of public peace, health, safety or welfare.




If the emergency rule was promulgated in order to comply with a time limit established by
the Code or federal statute or regulation, cite the Code provision, federal statute or
regulation and time limit established therein.

() The Secretary of State is hereby directed to propose legislative rules and cmergency
rules implementing this section for legislative approval in accordance with the
provisions of article three, chapter twenty-ninc-a of this code.

State, with particularity, those facts and circumstances which make the emergency rule
neceessary to prevent substantial harm to the public interest.




APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

Rule Title: Regulation of Campaign finance During Electioneering Communication Periods
Type of Rule: Legislative [ ]Interpretive [ ] Procedural
Agency: Election Commission
Address: Dan Kimble
Secretary of State's Office

157-K_Building 1
1900 Kanwaha Bivd E
Charleston WMV-25305
Phone Number: 558-6000 Email: dkimble@wvsos.com

—_———— e

Fiscal Note Summary
Summarize in a clear and concise manner what impact this measure

will have on costs and revenues of state government,

Costs Incresase $62,500 which breaks down as follows:
Personnel - $30,000 payrolt plus benefits

Fquipment - $2,500 Computer plus scanner
Programming - $30,000 Website changes

Fstimated Revenue $0

Fiscal Note Detail
Show over-all effect in Item | and 2 and, in Item 3, give an explanation of
Breakdown by fiscal year, including long-range effect.

FISCAL YEAR
Effect of Pmposa] Current Next Fiscal Year
Increase/Decrease Increase/Decrease {Upon Full Implementation)
{use “-) (use )
1. Estimated Total Cost 62,500.00 30,000.00
Personal Services 30,000.00 30,000.00
Current Expenses 0.00 0.00
\ Repairs & Alterations 0.00 0.00
|
| Assels 2 ,500.00 0.00
Other 0.00 0.00
| 2. Estimated Total 0.00 0.00
i Revenues

Rule Title:




Rule Title: Regulation of Campaign finance During Electioneering Communication Periods

3. Explanation of above estimates (including long-range effect):
Please include any increase or decrease in fees in your estimated fotal revenues.

Estimated Total Cost - First Year

Staff member - $30,000 {salary plus benefits); 1 computer plus scanner $2,500; Programming/website
changes - $30,000

Estimated Cost Thereafter
Staff member - $30,000 (salary plus benefits)
Estimated Total Revenue - 50

MEMORANDUM

Please identify any areas of vagueness, technical defects, reasons the proposed rule would
not have a fiscal impact, and/or any special issues not captured elsewhere on this form.

Date: May 3, 2006




OFFICE OF THE SECRETARY OF STATE
STATE OF WEST VIRGINIA

Betty Ireland

Sceretary of State

This rule clarifies and provides for implementation of state law relating to the regulation of
campaign finance, reporting and filing requirements set forth under W. Va. Code §§3-8-2b and 3-
8-12(g)

Building 1, Suite 157-K
1900 Kanawha Blvd.. East
Charleston, West Virginia 25305
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TITLE 146
LEGISLATIVE RULE
ELECTION COMMISSION

SERIES 5
REGULATION OF CAMPAIGN FINANCE DURING ELECTIONEERING COMMUNICATION
PERIODS.

§146-5-1. General.

Yepulation
and §3-8-12(g)..

1.1. Scope. -- This rule clarifies and provides for implementation of state law relati;cirg:to the
of campaign finance, reporting and filing requirements set forth under W. Va. Code §3-86|2‘b

bl - -
1.2. Authority. -- W. Va. Code §3-8-2b. DR N
on o i
1.3, Filing Date. -- :;l):;_‘ W o
=i -
iz
1.4, Effective Date, -- ;.;*‘:}—; &‘!

§146-5-2. Definitions.

2.1. "Ballot issue" means a constitutional amendment, special levy, bond issue, local optionreferendum,

municipal charter or revision, an increase or decrease of corporate limits or any other question that is placed
before the voters for a binding decision.

2.2. "Broadcast, cable, or satellite communication” means a communication that is publicly distributed
by a television station, radio station, cable television system, or satellite system.

2.3. "Candidate" means an individual who:

2.3.1, Has filed a certificate of announcement under W. Va. Code §3-5-7 or a municipal charter;
2.3.2. Has filed a declaration of candidacy under W. Va. Code §3-5-23;

2.3.3. Has been named to fill a vacancy on a ballot; or

2.3.4. Has declared a write-in candidacy or otherwise publicly declared his or her intention to seek

nomination or election for any state, district, county or municipal office or party office to be filled at any
primary, general or special election.

2.4. "Candidate's committee" means a political committee established with the approval of or in
cooperation with one pre- candidate or candidate to explore the possibilities of seeking a particular office
and/or to support or aid his or her nomination or election to an office in one election cycle. If a candidate

directs or influences the activities of more than one committee, Lthose committees shall be considered one
committee of the purpose of contribution limits.

2.4.1. “Direct or influences” as used in this rule, means creating, establishing organizing, or

administering, directly or indirectly, any committee, group or organization, with the intent to avoid or evade
contribution limitations.
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2.5. "Clearly identified" means that the name, nickname, photograph, drawing or other depiction of the
candidate appears or the identity of the candidate is otherwise apparent through an unambiguous refercnce
such as "the Govemor", "your Senator" or "the incumbent", or through an unambiguous reference to his or
her status as a candidate such as "the Democratic candidate for Govemor" or "the Republican candidate for
Supreme Court of Appeals".

2.6. "Contribution" means a gift subscription, assessment, payment for services, dues, advance, donation,
pledge, contract, agreement, forbearance or promise of money or other tangible thing of value, whether
conditional or legally enforceable, or a transfer of money or other tangible thing of value to a person, made
for the purpose of influencing the nomination, election or defeat of a candidate. An offer or tender of a
contribution is not a contribution if expressly and unconditionally rejected or returned. A contribution does
not include volunteer personal services provided without compensation.

2.7. "Direct costs of purchasing, producing or disseminating electioneering communications” means:

~ 2.7.1. Costs charged by a vendor, including, but not limited to, studio rental time, compensation of
staff and employces, costs of video or audio recording media and talent, material and printing costs and
postage; or

2.7.2. The cost of airtime on broadcast, cable or satellite radio and television stations, the cost of
disseminating printed materials, establishing a telcphone bank, studio time, use of facilities and the charges
for a broker to purchase airlime,

2.8. "Disclosure date” means either of the following;

2.8.1. The first date during any calendar year on which any clectioneering communication is
disseminated after the person paying for the communication has spent a total of five thousand dollars or more
for the direct costs of purchasing, producing or disseminating electioneering communications; or

2.8.2. Any other date during that calendar year after any previous disclosure date on which the
person has made additional expenditures totaling five thousand dollars or more for the direct costs of
purchasing, producing or disseminating electioneering communications.

2.9. "Election" means any primary, general or special election conducted under the provisions of the
West Virginia Code or under the charter of any municipality at which the voters nominate or elect candidates
for public office. For purposes of Article Eight, Chapter Three of the West Virginia Code, each primary,
general, special or local election constitutes a separate election. This definition is not intended to modify or
abrogate the definition of the term "nomination” as used in Article Eight, Chapter Three of the West Virginia
Code.

2.10. "Electioneering communication” means any paid communication made by broadcast, cable or
satellite signal, mass mailing, telephone bank, leaflet, pamphlet, flyer or outdoor advertising or published
in any newspaper, magazine or other periodical that:

2.10.1. Refers to a clearly identified candidate for a statewide office or the Legislature;
2.10.2. Is publicly disseminated within:

2.10.2.a. Thirty days before a primary election at which the nomination for office sought by the
candidate is to be determined; or
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2.10.2.b. Sixty days beforc a general or special election at which the office sought by the
candidate is to be filled; and

2.10.2.c. Istargeted Lo the relevant
clectorate.

2.11. "Electioneering conmmunication™ does not include:

2.11.1. A news story, commentary or editorial disseminated through the facilities of any broadcast,
cable or satellite television or radio station, newspaper, magazine or other periodical publication not owned
or controlled by a political party, political committee or candidate: Provided, That a news story disseminated
through a medium owned or controlled by a political party, political committee, or candidate is nevertheless
exempt if the news is:

2.11.1.a. Abona fide news account communicated in a publication of general circulation or on
a licensed broadcasting facility; and

2.11.1.b. Is part of a general pattern of campaign-related news that gives reasonably equal
coverage to all opposing candidates in the circulation, viewing or listening area;

2.11.2. A communication that is required to be reported to the State Election Commission or the
Secretary of State as an expenditure pursuant to any provision of Article Eight, Chapter Three of the West
Virginia Code, other than section two-b of Article Fight, Chapter Three of the West Virginia Code, or the
rules of the State Election Commission or the Secretary of State promulgated pursuant to such provision:
Provided, That, independent expenditures required to be reported pursuant to subsection (b), section two of
Article Eight, Chapter Three of the West Virginia Code are not exempt from the reporting requirements of
this section;

2.11.3.

2.11.3.a. A candidate debate or forum conducted pursuant to rules adopted by the State
Election Commission or the Secretary of State or a communication promoting that debate or forum made by
or on behalf of its sponsor;

2,11.3.b. In order for a debate or forum to qualify under this exemption it must be a debate
or forum that is sponsored by a person or group that does not have a direct or indirect political interest of a
particular candidate or political party which will be affected by the outcome of the pending election.

2.11.4. A communication paid for by any organization operating, and in good standing, under
Section 501(c)(3) of the Internal Revenue Code of 1986;

2.11.5. A communication made while the Legislature is in session which, incidental to promoting
or opposing a specific piece of legislation pending before the Legislature, urgesthe audience to communicate
with a member or members of the Legislature conceming that picce of legislation;

2.11.6. A statement or depiction by a
membership organization, in existence prior to the date on which the individual named or depicted became
a candidate, made in a newsletter or other communication distributed only to bona fide members of that
organization;
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2.11.7.

2.11.7.a. A communication made solely for the purpose of attracting public attention to a
product or service offered for sale by a candidate or by a business owned or operated by a candidate which
docs not mention an election, the office sought by the candidate or his or her status as a candidate.

2.11.7.b. Any “business advertisement” will be scrutinized with regard to the following criteria:
whether the advertisement ran prior to the electioneering communication period; the originating date of
business; the regularity and timing of the advertisement in comparison to prior advertising efforts; and, the
content of the advertisement; and

2.11.8. A communication, such as a voter's guide, which refers to all of the candidates for onc or
more offices, which contains no appearance of endorsement for or opposition to the nomination or election
of any candidate and which is intended as nonpartisan public education focused on issues and voting history.
An advertisement is considered to “contain the appearance of endorsement,” and not therefore exempt, if it
assigns a value to a candidate’s position, such as, “Candidate Doe receives an ‘F’ on environmental issues.”

2.12. "Financial agent" means any person acting for and by himself or herself, or any two or more
natural persons acting together or cooperating in a financial way to aid or take part in the nomination or
election of any candidate for public office, or to aid or promote the success or defeat of any political party
at any election.

2.13. "Fund-raising event" means an event such as a dinner, reception, testimonial, cocktail party,
auction or similar affair through which contributions are solicited or received by such means as the purchase
of a ticket, payment of an attendance fec or by the purchase of goods or services.

2.14. "Indepcndent expenditure” means an expenditure made by a person other than a candidate or a
candidate’s committee in support of or opposition to the nomination or election of one or more clearly
identified candidates and without consultation or coordination with or at the request or suggestion of the
candidate whose nomination or election the expenditure supports or opposes or the candidate's agent.
Supporting or opposing of the election of a clearly identified candidate includes supporting or opposing the
candidates of a clearly identified political party. An expenditure which does not meet the criteria for an
independent expenditure is considered a contribution.

2.15. "Mass mailing" means a mailing by United States mail, facsimile or electronic mail of more than
five hundred pieces of mail matter of an identical or substantially similar nature within any thirty-day period.

2.16. "Membership organization” means a group that grants bona fide rights and privileges, such as the
right to vote, to elect officers or directors and the ability to hold office, to its members and which uses a
majority of its membership dues for purposes other than political purposes. "Membership organization™ does
not include organizations that grant membership vpon receiving a contribution.

2.17. "Name" means the full first name, middle name or initial, if any, and full legal last name of an
individual and the full name of any association, corporation, committee or other organization of individuals,

making the identity of any person who makes a contribution apparent by unambiguous reference.

2.18. "Person” means an individual, partnership, committee, association, and any other organization or
group of individuals,

2.19. "Political action committee" means a commitiee organized by one or more persons for the purpose

4
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of supporting or opposing the nomination or election of one or more candidates or the passage or defeat of
one or more ballot issues.

2.20. "Political party" means a political party as defined by W. Va. Code §3-1-8 or any committee
established, financed, maintained or controlled by the party, including any subsidiary, branch or local unit
thereof and including national or regional affiliates of the party.

2.21. "Political purposes" means supporting or opposing the nomination, election or defeat of onc or
more candidates or the passage or defeat of a ballot issue, supporting the retirement of the debt of a candidate
or political committee or the administration or activities of an established political party or an organization
which has declared itself a politica] party and determining the advisability of becoming a candidate under
the pre-candidacy financing provisions of Chapter Three of the West Virginia Code.

2.22. “Statewide Office” means Lhe offices of Governor, Secretary of State, Attorney General, Auditor,
State Treasurer, Commissioner of Agriculture, and the Justices of the Supreme Court of Appeals.

2.23. "Targeted to the relevant electorate” means a communication which refers to a clearly identified
candidate for statewide office or the Legislature and which can be received by ten thousand or more
individuals in the state in the case of a candidacy for statewide office and five hundred or more individuals
in the district in the case of a candidacy for the Legislature.

2.24. "Telephone bank" means telephone calls that are targeted to the relevant electorate, other than
telephone calls madc by volunteer workers, regardless of whether paid professionals designed the telephone
bank system, developed calling instructions or trained volunteers.

2.25. "Two-year election cycle" means the twenty-four month period that begins the day after a general
election and ends on the day of the subsequent general election.

§146-5-3 Disclosure of Electioneering Communications.

3.1. Every person who has spent a total of five thousand dollars or more for the direct costs of
purchasing, producing or disseminating electioneering communications during any calendar year shall, within
iwenty-four hours of each disclosure date, file with the Secretary of State a prescribed form containing the
following information:

3.1.1. The name of the person making the expenditure, the name of any person sharing or exercising
direction or control over the activities of the person making the expenditure and the name of the custodian
of the books and accounts of the person making the expenditure;

3.1.2. If the person making the expenditure is not an individual, the principal place of business of
the partnership, committee, association, organization or group which made the expenditure;

3.1.3. The amount of each expenditure of more than one thousand doliars made for electioneering
communications during the period covered by the statement and the name of the person to whom the

expenditure was made;

3.1.4. The elections to which the electioneering communications pertain and the names, if known,
of the candidates referred to or to be referred to therein; and

3.1.5. The names and addresses of any contributors who contributed a total of more than one

5
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thousand dollars between the first day of the preceding calendar year and the disclosure date and whose
contributions were used to pay for electioncering communications, along with the following information:

3.1.5.a. The month, day and year that the contributions of any single contributor exceeded two
hundred fifty dollars;

3.1.5.b. If the contributor is a political action committce, the name and address by which it is
registered with the State Election Commission;

3.1.5.c. If the contributor is an individual, the name and address of the individual, his or her
occupation, the name and address of the individual's current employer, if any, or, if the individual is self-
employed, the name and address of the individual's business, if any;

3.1.5.d. A description of any contribution, other than money; and
3.1.5.c. The value in dollars and cents of the contribution.
3.2. “Within twenty-four hours of each disclosure date” means:

3.2.1. Received in the Secretary of State’s office by the close of business on the next regular
business day of the office; or,

3.2.2. Filed electronically, with the Secretary of State’s Office within twenty four hours of the event
triggering disclosure.

3.3. “Direction or control over the activilies” means creating, establishing organizing, managing or
administering, directly or indirectly, the expenditure.

3.4. For purposes of subsection 1 of this section: any person who makes a contribution for the purpose
of funding the direct costs of purchasing, producing or disseminating an electioneering communication under
Article Eight, Chapter Three of the West Virginia Code shall, at the time the contribution is made, provide
his or her name and address to the recipient of the contribution. '

3.5. Anyindividual who makes contributions totaling two hundred fifty dollars or more between the first
day of the preceding calendar year and the disclosure date for the purpose of funding the direct costs of
purchasing, producing or dissecminating electioneering communications shall, at the time the contribution is
made, provide the name of his or her occupation and of his or her current employer, if any, or, if the
individual is self- employed, the name of his or her business, if any, to the recipient of the contribution.

3.6, In each electioneering communication, a statement shall appear or be presented in a clear and
conspicuous manner {hat:

3.6.1. Clearly indicates that the electioneering communication is not authorized by the candidate
or the candidate's committee; and

3.6.2. Clearly identifies the person making the expenditure for the electioneering communication;
and

3.6.3. If the electioneering communication appears on or is disseminated by broadcast, cable or
satellite transmission, is both spoken clearly and appear in clearly readable writing at the end of the

3
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communication.

3.7. For the purposcs of this section, a person is considered to have made an expenditure when the
person has cntered into a contract 1o make the expenditure at a future time.

§146-5-4. Contribution Limitations and Sources.

4.1. Ifany person, including but not limited to, a political organization (as defined in section 527(e)(1)
of the Internal Revenue Code of 1986) makes, or contracts {o make, any expenditure for electioneering
communications which is coordinated with and made with the cooperation, consent or prior knowledge of
a candidate, candidate's committee or agent of a candidate, the expenditure shall be treated as a contribution
and expenditure by the candidate. If the expenditure is coordinated with and made with the cooperation or
consent of a state or local political party or committee, agent or official of that party, the expenditure shall
be treated as a contribution to and expenditure by the candidate's party.

4.2. Contributions to candidates for national elective office, including President, Vice President, U.S.
Senate and U.S, House of Representatives, are established in Chapter 14, Title 2 of the United States Code
and the Code of Federal Regulations are regulated by the Federal Election Commission (FEC, 999 E Street,
N. W., Washington, D.C. 20463 Telephone (800)424-9530), and are not subject to this rule.

4.3. Asolicitation made specifically on behalf of one or more candidates for President, Vice President,
U.S. Senate or U.S. Housc of Representatives is governed by the United States Code and the Code of
Federal Regulations and is not subject to this rule,

4.4. A solicitation or contribution made within the state by a federal committee is subject to regulation
the West Virginia Code and State Election Commission, Regulation of Campaign Finance, 146 CSR 3, ifall
or part of any contribution received as a result of the solicitation is used to support one or more statewide,
legislative or local candidates in West Virginia.

4.5. During the two-year election cycle, a political organization (as defined in Section 527 (e) (1} of the
Internal Revenue Code of 1986) may not accept contributions totaling morc than one thousand dollars from
any one person prior to the primary election and contributions totaling more than one thousand dollars from
any one person after the primary and before the general election.

§146-5-5. Filing Requirements of Political Organizations (as Defined in Section 527(e)(1) of the
Internal Revenne Code of 1986).

5.1. No political organization (as defined in Section 527(e)(1) of the Internal Revenue Code of 1986)
may solicit or accept contributions in this state in regard to the nomination or defeat of a candidate for
statewide or legislative office until it has filed with the Office of the Secretary of State a form containing:

5.1.1. The organization’s name.

5.1.2. The organization's physical address.

5.1.3. A contact person for the organization.

5.1.4. A statement of the organization’s purposes for which it was formed,




