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SUMMARY OF RULE

The proposed rule, Title 146 Series 5, is a required legislative rule necessitated
by the passage of the West Virginia Supreme Court of Appeals Public Campalign
Financing Pilot Program passed by the WV Legislature during the 2010 regular
session.

The rule defines and describes legal processes, requirements, forms, and
procedures to administer this pilot program.




Rule Title:
Type of Rule:
Agency:

APPENDIX B

FISCAL NOTE FOR PROPOSED RULES
West Virginia Supreme Court of Appeals Public Campaign Finencing Pilot Program

[ X ] Legislative [__}Interpretive [___] Procedural
State Election Commission

1900 Kanawha Bivd E

Bidg 1 Room 157-K
Charlaston W\ 25305

Summarize in a clear and concise manner what impact this measure
will have on costs and revenues of state government.

Three million dollars (33M) will be transferred over a period of 3 years from the State Auditor Purchasing
[>ard Adminlstrative Fund to a special revenue account administered by the SEC. The amount could

. potentially be used in full, but any remaining funds at the explration of the pilot program witl be refunded
jo the State General Revenue account,

Fiscal Note Detail
Show over-all effect in Item 1 and 2 and, in Item 3, give an explanation of
Breakdown by fiscal year, including long-range effect.

FISCAL YEAR
Riffect of Proposal IcreesoDecrease IncresDecrease | (Upon Full nplmentaion)
(use ) (use “-)
1. Estimated Total Cost 111,200.00 86,000.00 85,000.00
Personal Services 28,000.00 §3,000.00 53,000.00
Current Expenses
Repeirs & Alterations 80,000.00 30,000.00 30,000.00
Assets
Other 3,200.00] 2,000.00 2,000.00
2. Estimated Total
Revenues

Rule Title:

Wast Virginia Suprame Court of Appeais Public Campaign Financing Pllot Program




West Virginia Supreme Couxt of Appaals Public Campaign Finencing Pot Program
Rule Title:

3. Explanation of above estimates (including long-range effect):
Please include any increase or decrease in fecs in your estimated total revenues.

FY 2011 - Personal Services - $3,000 for SEC per diam; $25,000 for salary and benefits; Repairs and
Alterations - $30,000 for campalign finance administrative software; Other - $2,000 for contractual
sorvices; $1,200 for publications

FY 2012 and FY 2013 - Personal Services - $3,000 for SEC per diem; $50,000 for salary and benefits;
Repairs and Alterations - $30,000 for software maintenance; Other - $2,000 for miscellanecus expenses

MEMORANDUM

Please identify any areas of vagueness, techrical defects, reasons the proposed rule would
not have a fiscal impact, and/or any special issues not captured clsewhere on this form.

This Fiscal Note includes only administrative expenses incured as an impact of both the law and the
rule. Since it is virtually impossible to estimate the number of potential certified candidstes for the 2012
ﬂ:tceﬁoncyde,meannummspusedmcanduatesfuwbﬁcmpalgnﬂnandmlsndlndudedinthls

Date: June 18, 2010

%:Wmuda ized Representative




QUESTIONNAIRE

(Please include a copy of this form with each filing of your rule: Notice of Public Hearing or Comment Perlad; Proposed
Rule, and if needed, Emergency and Modified Rule.)

DATE: 7/29/2010

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM:(Agency Nome, Address & Prone No JETATE F1 FCTION COMMISSION

LEGISLATIVE RULE TITLE: West Virginia-Suprems-Courtof AppealsPublic Campaign——
Financing Pilot Program

1.  Authorizing statute(s) citation WM Code 3.1A.6, 312:11 and 3:12-12

2. 2. Date filed in State Register with Notice of Hearing or Public Comment Period:

June 18, 2010

b.  What other notice, inchuding advertising, did you give of the bearing?
none

c.  Date of Public Hearing(s) or Public Comment Period ended:

July 15, 2010 and July 19, 2010

d.  Attachlist of persons who appeared at hearing, comments received, amendments, reasons
for amendments.

Attached X : No comments received




¢.  Date you filed in State Register the agency approved proposed Legislative Rule following
public hearing: (be exact)

July 29, 2010

f  Name, title, address and phone/fax/e-mail numbers of agency person(s) to receive
all written correspondence regarding this rule: (Please type)

Bivd.E., Suite 157-K, Charleston, WV 25305, 304-558-6000

g IF DIFFERENT FROM ITEM ‘P, please give Name, title, address and phone
number(s) of agency person(s) who wrote and/or has responsibility for the contents of this
rule: (Please type)

If the statute under which you prommlgated the submitted rules requires certain findings and
determinations to be made as a condition precedent to their promulgation:
a.  Give the date upon which you filed in the State Register a notice of the time and place
of a hearing for the taking of evidence and a general description of the issues to be
decided.

A




b.  Date of hearing or comment period:

N/A

c.  On what date did you file in the State Register the findings and determinations recpaited
together with the reasons therefor?

N/A

d.  Atiach findings and determinations and reasons:

Attached N/A
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Title 146
Legislative Rule
State Election Commission A10JUL 29 PH 3: g9
SERIES s
West Virginia Supreme Court of Appeals IR RE R PR

Public Campaign Financing Pilot Program

§146-5-1. General

1.1.  Scope. — This rule controls the processes by which the State Election Commission
administers the West Virginia Supreme Court of Appeals Public Campeign Financing Pilot
Program for the West Virginia Supreme Court clection in 2012.

1.2.  Authority. - W.Va. Code §§ 3-1A-5, 3-12-11, and 3-12-14.

13. Filing Date. —

1.4. Effective Date, --

§146-5-2, Definitions.

2.1.  For purposes of this rule:

213. “Apphcat:on for oerhﬁcatlon” is a form;—filed i
butions-have-been-raised;-and : M@bytthtateElechonComm:monte
de&osmme—rf—tho that a candadatcu—en&ﬂed must file to formally apply for te—receive public

campaign finence financing funds and uest an _eligibility determinatio:

Commission.

2.1b. “Application for withdrawal from participation” is a form uqmred MM by

the State Election Commission to-determine-if that a candidate may-+ 5P
seeking to withdraw as a certified candidate must file with the Commlgxm flhg ng_@

will determine if the candidate can withdraw from participation without penalty or repayment of

funds received. Waiver of the penslty or repayment of funds is determined at the discretion of
the Commission.,

2.1.c. “Article 12” means the West Virginia Supreme Court of Appeals Public
Campaign Financing Pilot Program, as codified in WV Code §3-12-1, et. seq.

2.1.d. “Certified candidate” means a candidate for the West Virginia Supreme Court of
Appeals who has been determined by the State Election Commission to qualify for receipt of
public campaign financing funds.
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2.1.e. “Contested election” means either the primary or the general election in which
more than two candidates of the same political party have filed for the primary neminatien or
more than two candidates of any party affiliation have been certified by the Secretary of State as
eligible for the general election. Two candidates secking the nomination of a mejor political

party in the primary dow not constitute a “contested election” even though another major
political party also has a2 candidate or candidates seeking the nomination of their party. The
genera.l election is contested if there are more than two candidates, including any unaffiliated
nominees and write-in candidates-and regardless of party affiliation.

2.1.f “Declaration of intent” is a form prescribed by the State Election Commission
which a candidate must file with the Secretary of State before accepting any qualifying
contributions.

2.1.g. “Exploratory contributions” means a contribution of not more than $1,000 made
by an individual adult, including a participating candidate and members of his or her immediate
family, during the exploratory period.

2.1.h. “Exploratory period” means the period during which a participating candidate
may raise and spend exploratory contributions to examine his or her chances of clection and to
qualify for public campaign financing funds. The exploratory period begins January 1, 2011,
and ends January 28, 2012.

2.1.i. “Financiel agent” means any individual acting for and by himself or herself, or
any two or more individuals acting together or cooperating in a financial way to aid or take part
in the nomination or election of any candidate for public office, or to aid or promote the success
or defeat of any political party at any election.

2.15. “Fund” means the Supreme Court of Appeals Public Campaign Financing Fund
created by WV Code §3-12-5.

2.1k. “General campaign period” means the period beginning the day after the primary
election, May 9, 2012, and ending on the day of the general election, November 6, 2012.

2.1.1. “General election initial payment” means the amount of monies approved by the
commission and paid from the Fund to the-qualifiing a certified candidate after certification of
the primary election peried results per W.Va. Code §3-12-11(b).

2.1.m. “Independent expenditures on behalf of” means any money spent advocating the
election of a candidate or candidates. Expenditures advocating the defeat of a candidate or
candidates are treated-as oonsidered expenditures on behalf of all other candidates in the general
election, and all other candidates of the same party in the primary election, not so opposed.

2.1.n. “Non-participating candidate” means a candidate who i3 secking clection to the
Supreme Court of Appeals, who is neither certified nor attempting to be certified to receive
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public campaign financing from the Fund; and who has an opponent who is a participating or
certified candidate.

2.1.0. “Participating candidate” means a candidate who is seeking election to the
Supreme Court of Appeals and is attempting to be certified to receive public campaign
financing from the Fund.

2.1.p. “Primary campaign period” means the period beginning on January 9, 2012 and
ending on May 9, 2012.

2.1.q. “Primary election initial payment” means the amount of monies approved by the
commission and paid from the Fund to the-gualifing a certified candidate when-the-eandidate

has-qualified per W.Va. Code §3-12-11){a).

2.1Lr. “Qualifying contribution” meang a contnbutl% made Qx WQ Virginia
regist voter, of betw 1 and $100, received the

contribution may be in cash — if not more than $50 (W. VMQ)_MM
order, electronic transmission. debit or credit made payable to the or

committee,

2.1s. ; i i articipating candi
raise and spend quali m_gg contﬁbutlons For candidates seehnwmm“m
period is from September 1, 2011 until January 28, 2012, For candidates secking to be placed

on the general ballot by means other than through the primary, the period is from June 1, 2012
until October 1, 2012,

%0 “‘Secretary” means the Secretary of State.

F3 “State Election Commission” means the government body referenced in WV
Code §3 -1A-1 and may hereinafter be referred to as “SEC” or “commission”.

p “Supplemcntal payments” means the paymenis-epproved additional payments
paid by-the-State-Election-Commission when the commission has determined expenditures or
obligations clther a non-parhapahng candidate and or persons making independent
expenditures supporting an opponent of a participating candidate, or a combination of both, has

expended-or-obligated exceed 120% of the initial funding available to a certified candidate for
the primary or general elections as provided by W.Va. Code §§3-12-11(e-h).

§146-5-3. Exploratory Period; Contributions; Expenditures

3.1.  The exploratory period begins on the first day of January, 2011 and ends on January
28, 2012.




3.2. During the exploratory period a participating candidate or his or her committee may
not accept, spend or obligate exploratory contributions exceeding $20,000 in the aggregate.
Amounts raised in excess of $20,000 must be given to the Fund.

3.3.  Upon filing a declaration of intent, any remaining unexpended or undedicated pre-
candidacy contributions received prior to the exploratory period are treated as exploratory
contributions.

34. Monies paid to the Fund, as required by any section of this rule, will not be refunded
to the candidate should the candidate later fail to qualify for public financing.

3.5. Contribution Limitations.

3.5.a. No individual may contribute more than a total of expleratery-centribution-pay
exeoed $1,000. -

3.5b. Participating candidate may loan, contribute or obligate up to $1,000 of his or her
own money for exploratory purposes.

3.5.c. An exploratory contribution by one person may not be made in another person’s
name.

3.6. Receipts.

3.6.a. Each exploratory contribution must be accompanied by a written receipt.
Receipt forms will be provided by the SEC.

3.6.b. For contributions of $250 or more, the receipt must include:

3.6b.1. The name of the perticipating candidate for whom the contribution is
being made;

3.6.b.2. The contributor’s name, residence and mailing address:
3.6b.3. The contributor’s business affiliation and occupation;
3.6b.4. The amount of the contribution; and

3.6b.5. A disclosure notifying the contributor any amount contributed counts
against the $1,000 limit on contributions to any candidate for a primary election.

3.6.c. For contributions of less than $250, the receipt must include:

3.6.cl. The name of the participating candidate for whom the contribution is
being made; :
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3.6.c2. The contributor’s name;
3.6.c3. The amount of the contribution;

3.6.c4. A disclosure statement notifying the contributor any amount contributed
counts against the $1,000 limit on contributions to any candidate for a primary elections; and

3.6.d. Receipts for contributions of less than $250 must also comport to the disclosure
and reporting requirements of section five-a, article eight of this chapter.

" 3.6.e. Receipts, expenditures and obligations shall be reported to the Secretary of State
at the beginning of each month,

3.6.e.l. _ Reports shall be made electronically.

3.6..2. A committee may apply to the commission for an exemption pursuant to
subsection (c) of section five-b, article eight of this chapter.

3.7. Exploratory contributions in excess of $20,000 in the aggregate must be sent on the
first of each month to the commission for deposit in the Fund.

3.8. A participating candidate must comply with the restrictions on campaign
contribution and expenditures in section 9 and the reporting requirements of section 11 of this
series.

3.9. A candidate who decides not to run for office shall pay to the Fund all unspent or
unobligated exploratory contributions.

3.10. A candidate who fails to qualify or decides to run for office as a non-participating
candidate mav use t or unobli expl contributions i ce with articles

eight and twelve of this chapter.

§146-54. Declaration of Intent to Participate.

4.1. Before attempting to qualify to receive public campaign financing funds, a candidate
must file with the Secretary a declaration of intent on a form provided by the SEC.

42. The time limit for filing the declaration is:
42.a For persons seeking nomination by primary, no later than January 28, 2012;

4.2b. For persons seeking nomination by certificate of nominations as provided in WV
Code §3-5-23, no later than October 1, 2012.




4.3. The filing date of the declaration is the date of the postmark if mailed, and is the date
delivered to the Secretary if hand-delivered or if delivered by facsimile or by electronic means.

44. The declaration shall contain a statement that the candidate is eligible to be [N
on the ballot and, if elected, to hold the office sought.

4.5. 'I‘hedeclamtlonshallmntmnastaxcmentthatthecandldatehas, andvnllcontmueto
comply with all requirements of eArticle 12 twelve-efeh 5t
incloding contributions and expenditure restrictions.

4.6. A candidate may not reeeive accept qualifying contributions before filing the
declaration of intent.

§146-5-5. Qualifying Contributions, Requirements and Receipts.

5.1. Qualifying requirements.
To be eligible for public campaign financing funds, a participating candidate or his or her
candidate’s committee must obtain contributions of at least $1, but not more than $100:

5.1.a. That are contributed by at least 500 West Virginia registered voters;
5.1.b. That total at least $35,000;
5.1.c. That total no more than $50,000; and

5.1.d. At least 10% of the total numbers of voters contributing must be registered to
vote in each Congressional District.

5.1.d.1. Example: A candidate obtains 650 qualifying contributions. A minimum
of 65 contributions must have been received from voters registered in Congressional District 1.
A minimum of 65 contributions must have been received from voters registered in
Congressional District 2. And, a minimum of 65 contributions must have been received from
voters registered in Congressional District 3. :

5.2. Contributions in excess of $50,000 must be given to the Fund at the first of each
month. Monies paid to the F as ired by any section of thi will not to

the candidate should the candidate later fail to qualify for public financing.

5.3. Contributions made prior to the filing of the declaration of intent are not qualifying
contributions and will be treated as exploratory contributions.

54. Receipts.
All contributions must be acknowledged by a receipt, on forms provided by the SEC, which
includes each of the following:




5.4.a. The printed name of the candidate for whom the contribution is being made;
5.4.b. The signature of the person who collected the contribution;

5.4.c. The contributor’s printed name, signature, street address and zip code;
5.4.4. The amount of the contribution;

5.4.c. The date of the contribution;

5.4.f The congressional district in which the contributor is registered to vote;

5.4.g. Additionally, for contributions of $25 or more, the contributor’s phone number,
occupation and name of employer; and,

54h A statement above the contributor’s signature confirming the contributor
understands the purpose of the contribution is to assist the participating candidate in obtaining
public campaign financing funds, the contribution was made without coercion, and the
contributor has not been relmbm'sed, received or promised anything of value for making the
contributions.

5.5. A contribution is not a qualifying contribution unless one copy of the receipt has
been provided to the contributor, one copy has been retained by the candidate and one copy has
been received by the secretary. Reoelptsamﬁledattheeadb_emgofeachmonthanda
ﬁnalrcportshallbeﬁledattheendofﬂleq'uah&ngpmod pniribu pipt-ar

roate e OORIE ns receiving contributio arel |

to the Commlssonfor the full amount plug any penalty assessed by the commission.

5.6. No more than one qualifying contributions, regardless of amount, may be accepted
from a single individual.

5.7.  Exploratory and qualifying contribution from the same individual may not exceed, in
aggregate, $1,000. :

5.8. A participating candidate and members of his or her family, who are registered WV
voters, are each eligible to make one qualifying contribution, however the participating
candidate may not use any other personal funds to satisfy the qualifying contributions
requirements.

59. A participating candidate must comply with the restrictions on campaign
contributions and expenditures in section 9 and the reporting requirements of section niste 1] of
this series.

5.10. A candidate who decides not to run for office shall pay to the Fund all unspept or
unobligated qualifying contributions.




5.11. A candidate who fails to qualify or decides to run for office as a non-participating

candidate may use t or unobligated qualifying contributions in ce with articles
eight and twelve of this chapter.

§146-5-6. Certification of Candidates.

6.1.  After collecting sufficient numbers and amounts of qualifying contributions, and no

later than January 31, 2012, - or October 1 for candidates seeking to be placed on the genera]

election ballot by means other than a primary - a candidate who desires to apply for public
financing funds files an Application For Certification with the Secretary.

6.2. The Application For Certification must contain a sworn statement by the candidate
that he or she has complied with, and will continue to comply with, all provisions of Article 12
and that the candidate is eligible to hold the office of Justice of the West Virginia Supreme
Court of Appeals.

6.3.  The Secretary records the filing so that the filing is available to the general public.

64. By February 4, 2012 — or October 8 for candidates seeking to be placed on the
general election ballot by means other than a primary - the Secretary will

6.4.a. Have confirmed the number and amounts of qualifying contributions;
6.4b. Determined whether any challenges have been filed; and
6.4.c. Notified the SEC of the findings;

6.5. The SEC resolves any pending challenges to contributions according to the
provisions of section seven of this rule.

6.6. The SEC reviews the Application For Certification and determines if:

6.6.2. The candidate has signed and filed Declaration of Intent Form required by WV
Code §3-12-7;

6.6b. The candidate has obtained the required number and amounts of qualifying
contributions;

6.6.c. The candidate has complied with exploratory and qualifying contribution
restrictions;

6.6.d. The contribution receipts contain all necessary information;

6.6.c. The candidate is eligible to appear on the primary or general election ballot;




6.6.f The candidate has met all other requirements of this article, including, byt pot
limited to all expenditures, obligations, contributio receipts have been ed to the

Secretary as required by sections 8, 9 and 13 of Article 12,

6-6-£2

1l

6.7. SEC Determination of Candidate Eligibility.
6.7.a. The SEC must process applications in the order they are received.

6.7.b. The SEC reviews the Application For Certification for all necessary information
required by this section,

6.7.c. The SEC reviews the Candidate Certificate of Announcement (WV Code §3-5-7)
for eligibility.

6.7.d. The SEC reviews any objections to a candidate’s eligibility and evidence
submitted by third persons.

6.7d.1.  Objections to the cligibility must be submitted on a form provided by the
SEC within three business days of the filing of the Application For Certification.

6.7.4.2. Objections must state the basis for the claim of ineligibility.

6.7.4.3. Objections must have any evidence supporting the contention that
candidate is not eligible to be on ballot attached at the time of submission.

6.7d4. The SEC will provide a copy of the objection form, and any evidence
submitted, to the candidate. The candidate may respond in writing or at the meecting at which
the matter is determined.

6.7.d.5. The candidate may attend, in person or by telephone, the SEC meeting at
which all application issues are resolved.

6.8. The SEC uses verification and sampling techniques adopted by the SEC to test the
qualifying contributions for validity.

6.9. The SEC must rule on Application For Certification within:

6.9.a. Three business days of candidate making final report of qualifying contributions
per WV Code §3-12-9(f);




6.9.b. Six business days after candidate submits substitute qualifying contributions if
necessitated by a successful challenge to a contribution.

6.10. The commission shall notify all candidates for Justice of the Supreme Court of
Appeals of its determination within five business days.

6.10.a. If the SEC determines that the candidate has met all requirements for eligibility
for the office and for the public campaign financing funds, the SEC will immediately proceed to
the payments procedure of section eight of this rule.

6.10b. If the SEC determines, for any reason, that the candidate fails to meet the
requirements, a notice of denial, and the reasons for the denial, shall be provided immediately to
the candidate.

6.11. Revocation of Certification.

6.11.a. A candidate who violates any of the provisions of this article may heve his or
her certification and receipt of public campaign financing funds revoked by the SEC,

6.11b.  The SEC will schedule a meeting to review any report or suggestion of a
violation which may be cause for revocation.

6.1l.c.  The candidate will be provided with a notice of the matter under review and
the date and time of the meeting. A candidate may attend in person or by telephone.

6.11.d. A candidate whose certification has been revoked by the commission for
violating any provision of this article must repay to the Fund all moneys received from the
Fund.

6.11.d.1. The SEC shall give written notice to the candidate of the revocation and
the amount that must be repaid.

6.11.d2. The candidate must repay the funds received within seven two business
days of receipt of the notice. In where the candi ot immediatel ay the

received, the commission may negotiate a repayment schedule,
§146-5-7. Challenges to the Validity of a Contribution
7.1.  Any person may challenge the validity of any qualifying contribution.
7.2. A challenge is to be filed on form provided by the SEC providing:
7.2.a. Name, mailing address, phone number, and

72.b. signature of challenger;
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7.2.c. Ydentify Identity of receipt challenged;

7.2.d. Reason for challenge;

7.3. The challenger should attach any relevant evidence, affidavits, or notarized
statements to the form.

7.4.  Challenge forms must be filed with, and received by, the Secretary within two
business days after the close of the qualifying period or the filing of a candidate’s Application
For Certification, whichever is earlier.

7.5. Inonderto determine whether a challenge is significant as provided in section 7.8.b.
below, the SEC will delay considering challenges until after the candidate has filed the
Application For Certification.

7.6.  The Secretary will provide a copy of the challenge form to the candidate within one
business day of receipt.

7.7.  The candidate may respond to the challenge, in writing, within two business days.

7.8.  The SEC will resolve any challenges at the same meeting at which the candidate’s
application is determined as provided in section six.
7.8.a. Notice of the date, time and place of the meeting will be provided to the
challenger and the candidate. Both may participate either in person or by conference call.

7.8.b. The SEC determines whether candidate has sufficient numbers and amounts of
non-challenged contributions to meet requirements. If so, then challenge(s) is(are) dismissed.

7.8.c. The SEC may request the challenger or the candidate to submit additional
information believed necessary to determine the validity of the contribution.

7.8.d. The SEC may utilize employees of the Secretary to assist with the gathering of
information or evidence.

7.8.e. The SEC must determine by the end of next business day whether challenge is
sustained and notifies the candidate and challenger.

7.8.f. If the challenge is sustained, the candidate has five business days to provide a
replacement contribution.

7.8.g. Any replacement contribution receipt must be filed electronically with Secretary.
Replacement contributions may be collected outside of the time period allowed for the
collection of regular contributions.
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7.8.h. A replacement contribution is subject to challenge within two business days of
filing.

§146-5-8. Payment Procedures, Schedules and Amounts

8.1. General
This section provides the procedures by which payment amounts are determined and payment
delivery is made. The section applies to initial payments for primary and general elections and
to the supplemental payments for both elections that are triggered by the expenditures of non-
participating candidates, independent expenditures, or both, as provided in WV Code §3§3-12-
11(e)}(h).

8.2. Electronic transfer.
A candidate who desires to receive payment from the Fund by electronic transfer must provide
on the Application For Certification sufficient information and authorization for the State
Treasurer to transfer payment to the candidate’s campaign depository account.

8.3. Change of election status from uncontested to contested.

When a candidate receives the uncontested election amount and, due to other candidates’ later
filing for the office, the election becomes contested, a payment to the candidate will be made in
the amount equal to the difference between what was paid and what would have been paid had
the election been contested at the time of initial payment. For purposes of this rule, the payment
of the difference will be referred to an amended initial payment. The amended initial payment
will be made within two business days of the SEC receiving information of the changed nature
of the election.

8.4. Order of payment.
When more than one candidate qualifies for payments on the same day, then payment will be
made to all candidates on the same day.

85. Prorata piyments.
If, at the time any payment is due, there is an insufficient balance to make full payment to all
entitled candidates, the following procedure shall be followed:

8.5.a. The SEC will determine the amount of funds available;

8.5.b. The SEC will determine when the next deposit may be reasonably expected, and
the amount of that deposit;

8.5.c. The SEC will determine the amount of administrative expenses due until the next
deposit and will subtract the anticipated administrative expenses amount from the current Fund
balance;

8.5.d. The SEC will then divide the difference equally among all entitled candidates
and authorize payments in the pro rata amounts.
12




8.5.e. Candidates receiving reduced payments due to insufficient funds are permitted to
solicit and receive campaign contributions, as permitted by Article Eight of Chapter Three, but
total contributions may not exceed the difference between the amount paid and the amount that
would have been due had full payment been possible. Excess contributions will be paid to the
Fund.

8.6. Initial payment amounts; primary and general elections.

8.6.a. The initial primary payment amount for an uncontested election is $50,000 less
the amount of qualifying contributions raised by the candidate.

8.6.b. The initial primary payment amount for a contested election is $200,000 less the
amount of qualifying contributions raised by the candidate.

8.6.c. The initial general payment amount for an uncontested election is $35,000 less
the amount not spent or obligated at the conclusion of the primary campaign period.

8.6.d. The initial general payment amount for a contested clection is $350,000 less the
amount not spent or obligated at the conclusion of the primary campaign period.

8.7. Initial payment schedules; primary and general elections.

8.7.a. The SEC will submit paperwork to the Auditor to ensure payment of the initial
primary payment within two working days of certification of the candidate by the SEC.,

8.7.b. The SEC will submit paperwork to the Auditor to ensure payment of the initial
general payment within two working days of certification of the primary election results by the
Secretary.

8.8. Supplemental payments

8.8.a. Payments are required when the SEC finds, from reports filed or from verifiable
information obtained through an investigation:

8.8.a.1. That a non-participating candidate, or candidate’s committee, has
expended or obligated, in the aggregate, an amount exceeding by $240,000 during the primary
election campaign period, or exceeding $420,000 during the general election campeign period;

8.3.a2. That independent expenditures and obligations on behalf of a non-
participating candidate, in combination with a non-participating candidate’s, or candidate’s
committee’s, expenditures and obligations, have exceeded, in the aggregate, $240,000 during
the primary election campaign period, or have exceeded $420,000 during the general election
campaign period; or
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8.8.2.3. That independent expenditures and obligations on behalf of a
participating certified candidate, either alone or in combination with the partieipating cextified
candidate’s, or candidate’s committee’s, expenditures and obligations, have exceeded, in the
aggregate, $240,000 during the primary election campaign period, and have exceeded $420,000
during the general election campaign period.

8.8.b. When one of the three findings of the preceding subsection has been determined
by the SEC, the SEC will cause the Auditor to issue payment to all affected participating
certified candidates.

8.8.c. Payments will be issued within two working days of the finding by the SEC.

8.8.d. Payments will be in the amount of the difference between $200,000 for. the
primary campaign and $350,000 for the general campaign and the amount expended as
referenced in subsections 8.8.a.1 through 8.8.a.3, above.

8.8.d.1. Example: Pasticipating Certified candidates A and B both raised $35,000
in qualifying contributions and were each initially paid $165,000 for a contested primary
election. Non-participating candidate C reports expenditures of $240,001. Candidates A and B
will be paid $40,001 each (20% of $200.000 = $40,000. $200,000 + $40.000 = $240.000.
$240,001 exceeds $240.000, which triggers supplemental payment, $240,001 - $200,000 initial
amount available = $40,001 payment).

8.8.d.2. [Example: Pasticipating Certified candidates A, B and C were each
initially paid $350,000 for a contested general election. Independent expenditures on behalf of
candidate C were reported in the amount of $400,000. Candidate C has reported expenditures
of Public Financing Funds of $250,000 (for a total of $650,000). Candidates A and B will be
paid $230,000 $300,000 each (20% of $350,000 = $70,000. $350,000 + $70,000 = $420,000.
$650,000 - $420,000 $350,000 = $230,000 $300.000).

8.8.d.3. Example; Rasticipating Certified candidates A and B both raised $35.000
in qualifying contributions and were each initially paid reeeive $165,000 for initial primary and
candidates C and D are non-participating. Independent expenditures advocating the defeat of
candidate A are reported in the amount of $250,000. Expenditure against A is treated as “on
behalf of” B, C, and D, who are opponents of A, thereby triggering a supplemental payment.
Candidate A receives supplemental payment of $50,000 (20% of $200.000 = $40,000.
$200,000 + $40.000 = $240,000. $250.000 exceeds $240,000, which triggers supplemental
payment, $250.000 - $200,000 initial amount available = $50,000 payment). B, “on behalf of”
whom the expenditure was made, receives no supplement.

8.8.e. When additional excess expenditures are made by non-participating candidates
or_entities making independent expenditures, separately or in combination, after the first

supplemental payment has-beem-made, additional payments in amounts to match the additional
expenditures are made to all affected certified candidates.

14




8.8.e.l. Example: After candidates A and B (in the first example in subsection
1:5-8.8.d.1) received payments of $40,001, expenditures by non-participating candidate, or
independent expenditures in his or her behalf, of an additional $25,000 (smaking for & total of
$265,001) are reported. Candidate A and B each receive an additional supplemental payment of
$25,000.

8.8.f. Total supplemental payments to any candidate are limited to:
8.8.f1.  $400,000 for the primary election;

8.8.f£2. EISIDUHY for the general election; or

8.8.£3.  Asprovided in section 8.5 above.
8.9. Payment issuance procedure.

8.9.a. On the same business day as the SEC determines that any candidate is entitled to
any payment provided by Article 12, the SEC shall complete the paperwork required by the
Auditor to initiate the Auditor’s expedited payment process.

8.9.b. On the same business day the SEC shall deliver the paperwork to the Auditor
electronically or by hand-delivery.

8.9.c. Immediately upon receipt of the paperwork from the SEC, the Auditor, in
cooperation with the Treasurer, shall issue a check, or an electronic deposit if elected by the
candidate.

8.9.d. All procedural steps shall be completed by the responsible agencies and persons
in such manner so as to ensure payment to the candidate no later than two working days from
the determination of the SEC.

§146-5-9. Restrictions on Campaign Contributions and Expenditures.

9.1. During the qualifying period & participating candidate may spend or obligate only
that amount which he or she has collected in exploratory and qualifying contributions.

9.2. At the end of the qualifying period, a certified candidate may spend or obligate any
unspent exploratory or qualifying contributions and the moneys he or she receives from the
Fund.

9.3. A participating or certified candidate may expend exploratory and qualifying

contributions and money from the Fund only for lawful election expenses as provided in section
nine, article eight of chapter three of the West Virginia Code.
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94. Moneys distributed from the Fund may be expended only during the primary and
general election campaign periods for which the funds were dispersed.

9.5. Money from the Fund may not be used:
9.5.a. Inviolation of law;
9.5.b. To repay any personal, family or business loans, expenditures or debts; or
9.5.c. To help any other candidate. |
9.6. A certified candidate must return to the Fund any unspent and unobligated
exploratory contributions, qualifying contributions or moneys received from the Fund within

forty-eight hours after he or she ceases to be certified or loses the primary election or otherwise

ceases to be a candidate.

97. A certified candidate who remains certified through the campai
shall pay to_the Fund, within five business days after the general election, x unspent or
unobligated public campaign financing funds.

9.8. A candidate who decides not to run for office shall pay to the all t or
unobligated exploratory and qualifying contributions.

9.9, A candidate who decides to run for office as a non-participating candidate may use

unspent_or unobligated exploratory and qualifying contributions in accordance with articles
eight and twelve of this chapter. ‘

9.10. A candidate may not mingle public campaign financing funds in the same bank
account with his or her personal funds.

§146-5-10. Withdrawal from Participation.

10.1. A candidate who wants to withdraw from being a certified candidate and become a
nonparticipating candidate may at any time file an Apphcatlon for Withdrawal from
Participation, on a form provided by the SEC, with the commission.

10.2. No certified candidate may withdraw until he or she has repaid all moneys received
from the Fund unless the commission has waived the repayment requirement due to exceptional
circumstances.

10.3. If a candidate.seeks to avoid repayment of all monies received, the candidate shall

explain on the Application For Withdrawal From Participation the circumstances which justify a
waiver of the repayment requirement.
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10.4. Upon receiving an application for withdrawal the commission shall meet and make a
determination within three business days.

10.5. The commission shall consider applications for withdrawal on a case-by-case basis
to determine the sufficiency of the reason for withdrawal.

10.6. The commission may assess a penalty not to exceed $10,000 against any candidate
who withdraws without approval from the commission.

§146-5-11, Reporting Requirements for Participating and Certified Candidates.

11.1. Participating candidates must comply with the provisions of this section in addition
to any reporting requirements of Article 8 of Chapter 3 of the West Virginia Code.

11.2. A certified candidate or his or her financial agent shall file periodic ﬁnanclal
statements in accordance with WV Code §3-8-5 on forms approved by the Secretary. .

11 3 Monthly reports.
During the exploratory and qualifying periods, a participating candidate or his or her financial
agent must submit, on the first of each month, a report of all exploratory and qualifying
contributions along with their receipts and an accounting of all expenditures and obligations
received during the immediately preceding month.

11.3.a.  The reports shall be on forms or in a format prescribed by the Secretary.

11.35.  The reports shall be filed electronically unless a hardship exemption has
been granted pursuant to subsection (c), section five-b, article eight, chapter three of the West
Virginia Code.

11.4. Final report of exploratory and qualifying contributions.
By January 31, 2012 — or October 1 for candidates secking to be placed on the general election
ballot by means other than a primary - a participating candidate must report to the Secretary on
appropriate forms a summary of:

11.4a.  All exploratory contributions received and funds expended or obligated
during the exploratory period together with copies of any receipts not previously submitted for
exploratory contributions.

11.4b.  All qualifying contributions received and funds expended or obligated during
the qualifying period together with coplw of any receipts not previously submitted for
qualifying contributions.
§146-5-12. Reporting Requirements for Non-Participating Candidates.
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In addition to alf reporting requirements in Article 8, of Chapter 3, of the West Virginia Code, a
non-participating candidate or his or her financial agent shall report to the Secretary on
approved forms an itemized summary of his or her campaign contributions and obligations in
accordance with the following guidelines:

12.1. Primary campaign.

12.1.a.  No later than March 9, 2012, report to the Secretary a listing of expenditures
and obligations incurred prior to March 1 if those expenditures and obligations, in the
aggregate, exceed $200,000.

12.1.b.  No later than April 7, 2012, report to the Secretary a listing of expenditures
and obligations incurred since reporting the financial statement required by WV Code §3-8-
5(b)(1) [pre-primary report], if those expenditures and obligations, in the aggregate, exceed
$200,000.

12.1.c.  Thereafter, report to the Secretary within forty-eight hours any additional
expenditures or obligations incurred prior to April 23, 2012, if those expenditures and
obligations, in the aggregate, exceed $200,000.

12.1d.  During the last fifteen days before the primary clection, report to the
Secretary within twenty-four hours every additional expenditure or obligation incurred if those
expenditures and obligations, in the aggregate, exceed $200,000.

12.2. General campaign.

12.2.a.  No later than July 7, 2012, report to the Secretary a listing of expenditures
and obligations incurred since May 9, 2012 through July 1, 2012, if those expenditures and
obligations, in the aggregate, exceed $350,000.

122b. No later than October 6, 2012, report to the Secretary a listing of
expenditures and obligations incurred since reporting the financial statement required pursuant
to WV Code §3-8-5(b)(4) [first general report], if those expenditures and obligations, in the
aggregate, exceed $350,000.

12.2.c.  Thereafter, report to the Secretary within forty-eight hours any additional
expenditures or obligations incurred prior to October 22, 2012, if those expenditures and
obligations, in the aggregate, exceed $350,000.

122.d.  During the last fifteen days before the general election, report to the
Secretary within twenty-four hours every additional expenditure or obligation incurred if those
expenditures and obligations, in the aggregate, exceed $350,000.
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§146-5-13. Reporting Requirements for Persons Making Independent Expenditures.

13.1. Any person, organization or entity making independent expenditures in excess of
$1,000, in the aggregate, advocating the election or defeat of a certified candidate or the
nomination or election of any candidate who is opposed by a certified candidate must report
those expenditures to the Secretary on approved forms within forty-eight hours of the
expenditure,

13.2. During the last fifteen days before the primary or general election, any person,
organization or entity making independent expenditures advocating the election or defeat of any
candidate must continue to file reports as required by WV Code §3-8-2(b).

§146-5-14, Criminal Penalties.

14.1. A participating or certified candidate is guilty of a misdemeanor and, upon
conviction, shall be fined not less than $50 nor more than $500, or confined in jail for up to
thirty days or both for knowingly doing any of the following:

14.l.a.  Personally or through his or her candidate’s committee, eccepting
contributions or benefits in excess of what Article 12 allows.

14.1.b.  Spending or obligating funds in excess of the public campaign funding he or
she is entitled to.

14.1.c.  Using benefits or funds for a purpose other than those permitted under
Article 12.

14.2. A participating or certified candidate is guilty of a misdemeanor and, upon
conviction, shall be fined not less than $1,000 nor more than $10,000, or confined to jail for up
to one year or both for the following violations:

142.a.  Personally or through his or her candidate’s committee or financial agent,
providing false information to the Secretary or the SEC;

142b.  Concealing or withholding information from Secretary or SEC.

14.3. The SEC, upon receipt of information that suggests a violation may have
occurred, shall cause the allegations or suggestions to be investigated by appropriate employees
of the Secretary.

143.a.  The participating candidate will be given notice of the issues, allegations, and
facts being investigated and will be permitted an opportunity to respond.

14.3.b. At the conclusion of the investigation, a confidential report will be submitted
to the SEC.
19




14.3.c.  The SEC will review the report in executive session and will determine, by
majority vote, whether to recommend prosecution.

14.4. If a determination is made to recommend prosecution, a report will be prepared
and presented to the prosecutor with appropriate jurisdiction.

14.5. All investigations and reports, and individuals involved, are subject to the non-
disclosure provisions of WV Code §3-8-8(i).
§146-5-15. Civil Penalties.

15.1. A participating or certified candidate is subject to civil penalties if the candidate, or
the candidate’s committee or financial agent,

15.1.a.  Accepts contributions from a private source in violation of the provisions of
Article 12, or

15.1.b.  Spends or obligates to spend more than the amount of public financing
money he or she is eligible to receive from the Fund.

152.  Inadditionto any other penalties imposed by law, the SEC may impose a penalty
of $100 per day for a violation of any reporting requirement. The penalty shall be doubled if the
amount not reported for a specific election exceeds:

152.a.  $20,000 for the primary election; or
15.2b.  $35,000 for the general election.

15.3. The SEC may consider invoking civil penalties based upon information
15.3.a.  Obtained from reports required by West Virginia code and this rule;
153b.  Submitted by candidates or other individuals.

154. The SEC, upon receipt of information or a report suggesting a violation
identified in sections 15.1 and 15.2 above, will schedule a meeting to determine what penalty, if
any, will be assessed.

15.4.a. Notice of the meeting and the matters under review will be provided to the
potentially violating candidate.

15.4b. The candidate may appear at the meeting in person or by telephone.
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15.5. The SEC will review the evidence and any reports provided by the Secretary and
determine whether to assess a penalty based upon the following criteria:

15.5.a. If the violation was unintentional, the SEC may order the candidate to pay the
commission an amount equal to the amount of the contribution, expenditure or obligation.

15.5.b. If the violation was intentional, the SEC shall order the candidate to pay the
commission an amount equal to ten times the amount of the contribution, expenditure or
obligation.

15.6. The SEC will present to the candidate a written notice of any civil fine
assessment,

15.7. If the candidate fails to fully pay any civil penalty within seven days of receipt of
the written notice, the SEC may order the candidate to pay an amount equal to three times the
amount that should have been paid.

15.8. A candidate and the candidate’s campaign account are jointly and severally liable
for the payment of any penalty imposed pursuant to this section.

159.  Any penalties collected by the SEC shall be deposited into the Fund.

§146-5-16. Determinations by SEC; Notice of Meetings; Appeal Process.

16.1. Meectings required by Article 12 to be conducted by the commission are not subject
to the public notice and open meeting requirements of Chapter 6, Article 9A of the Code.

16.1.a. Meetinps of the commission for business relating to matters other than
Article 12 must comply with the requirements of Chapter 6. Article 9A of the Code

16.1.b. Before conducting any meeting that may result in an adverge impact upon
any participating or certified candidate, the commission will give notice to the potentially

affected persons. The notice does not have to comply with the requirements of Chapter 6.
Article 9A of the Code.

16.2. The SEC shall provide public notice of any determination it makes which impacts a
candidate’s eligibility to receive funds pursuant to the provisions of Article 12,

16.3. The determination of any issue before the commission is the final administrative
determination.

16.4. Any person adversely affected by a determination of the commission under the
provisions of Article 12 may appeal that determination to the circuit court of Kanawha County.
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§146-5-17. Expiration of Rule.

17.1. The provisions of Article 12 shall expire on July, 1, 2013. Any money remaining in
the Fund on July 1, 2013 shall be transferred to the General Revenue Fund.
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rule, especially considering it's a very complex piece of
legislation. And just generally we support the proposed
rule; however we do have some technical changes and
clarifications we would like to suggest, and we just plan on
gubmitting those in writing rather than getting into those in
detail this evening. So thank you very much.

MR. RUPP: Okay. Thank you. And you're
going to submit those in writing to the Commission?

MS. ARCHER: Yea. I'm not prepared to do it
today, but I will have them ready in time, by the deadline on
Monday.

MR. RUPP: Right, because then we'xre
meeting the following week. Okay. Now we can hear from
Carol Warren, West Virginia Citizens for Clean Elections.

MS. WARREN: My name is Carol Warren, and
I'm the coordinator for West Virginia Citizens for Clean
Elections, which is a group of about twenty-five
organizations that are all state-wide organizations: Council
of Churches, AFL-CIO, NASW, West Virginia Environmental
Council, just kind of a wide variety of groups who support
public financing in West Virginia.

And basically to ditto what Julie said, we are
really thrilled about this pilot project. We think that it

will really restore confidence in our judiciary and the way

Garrett Ropoting Service {304) 345-0450
Post Office Box 20200
Chuiuuw;ﬂ%ut‘h:tﬂazszﬁz




July 15, 2010 7

1l MR. RUPP: S50 you'll be submitting a

2 | separate --

3 MS. WARREN: No.

4 MR. RUPP: You're going to do it together?
5 MS. ARCHER: on behalf of the coalition.

6 MR. RUPP: And the interest in just some
7 | technical language?

8 MR. COLLIAS: So you're going to have one

9 | comment submitted or are you each going to submit something?

10 MR. RUFPP: No, they're going to do a
1l | common one.

12 MS. WARREN: No, it'a from the coalition,
13 | and CAG is a member of the coalition. It will just be one
14 | et of comments.

15 MR, RUPP: Good. Bo do we have here

16 | anyone elge?

17 {No reasponse.)

18 MR. COLLIAS: It's 6:09. Should we wait a
19 | few wmore minutes? Make sure no one else is out there.

20 MR. RUPP: I think wa'll wait. We'll
21 | need to make sure that they can -- yes, given what's

22 | happening upstairs.

23 MR. LEACH: Do we understand about

24 | receasing till Monday?

Garrett Reporling Service (304) 346-0460
Past Office Box 20200
Charleston, West Virginia 25362
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either. The staff can --

MR. LEACH: And all members of the SRC will
receive a transcript of anything that takes place at that
time,

(WHEREUPON, a brief recess
was taken.)

MR. RUPP: I need to declare a recess of
this Special State Blection Commission Public Hearing and we
will reconvene on Monday at 6:00 PM. ‘

MS. KINDER: Monday the 19th of July.

(WHEREUPON, the hearing was
adjourned at 6:20 PM.)

Garrett Reporting Service (304) 345-0450
Post Office Box 20200

Charleston, West Virginla 253462
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July 19, 2010

State Election Commission
1900 Kanawha Blvd. East
Building 1, Suite 157-K
Charteston, WV 25305

Re: Comments on Rule CSR §146-5 Rule for WV Supreme Court of Appeals
Public Campaign Financing Pilot Project

Dear Commission Members: -

We appreciate the opportunity to comment on the rule for the West Virginia Supreme Court of Appeals
Public Campaign Financing Pilot Project. We are extremely pleased that the Legislature passed HB
4130 and we appreciate the support of the Governor Manchin and Secretary Tennant for this legislation
aimed at ensuring fairness in our Supreme Court elections. We believe the establishment of this pilot
project will go a long way toward helping West Virginia restore public confidence in the impartiality
and integrity of our judicial system.

We commend the Commission and the election staff of the Secretary of State’s office on the wotk that
has gone into developing this rule, especially considering the complexities of the legislation that
established the pilot project. Generally, we support the rule proposed by the Commission, however we
have several technical changes and clarifications we would like to suggest. Below are our comments on
specific sections of the rule.

n2- ons

We suggest a revised definition for “Application for certification” as follows:

2.1.a. “Application for certification” is a form prescribed by the State Election Conmmission that
a candidate must file with the Secretary of State to formally apply for public campaign financing funds
and request an eligibility determination from the Commission.
We suggest a revised definition for “Application for withdrawal from participation” as follows:

2.1.b. “Application for withdrawal from participation” is a form prescribed by the State
Election Commission that a candidate seeking to withdrawal as a certified candidate must file with the

Commission. The form will be used to determine if the candidate can without penalty or repayment of
funds received.




Whether or not this suggested language is adopted, we believe the definition should be revised to clarify
that the “application for withdrawal from participation” is to be completed/submitted by certified '
candidates seeking to withdrawal and that withdrawal “without penalty or repayment of funds received”
is not antomatic.

We suggest the removing confusing language from the definition of “Contested clection™ as follows:

2.1.e. “Contested election” means either the primary or the general elecuon in wlnch more than
two candidates have filed rbecnmﬁgforthenommah or-have prt he-generd]
eleetier. Two candidates seekmg the nommatlon of a major pohtxeal party in the pnmary dom not
constitute a “contested election,” even-the ajor-n ; 1so-has-oendid seoking
the-nomination-of theirparty: The gcneral elecuon is oontmted 1f there are more than two candxdat&s .
including any write-in candidates, and-regardless of party affiliation.

Furthermore, although we understand this definition is being used becanse their will be two open seats
for the Supreme Court of Appeals in 2012, we feel it might be helpful to provide more of an explanation
within the definition.

We suggest the definition of “General election initial payment” be clarified as follows:

2.11. “General election initial payment” means the amount of monies approved by the
Commission and paid from the Fund to the-qualifyinga certified candidate after certification epprovat of
the primary election peried-results per W.Va. Code §3-12-11(b).

We recognize that there is some overlap in the use of the terms “qualifying” and “certified” candidates.
However, we believe that in most instances the language of the rule applies to candidates who have been
duly certified. We also feel it is important to provide this clarification because both Article 12 and the
rule distinguish between “participating” and “certified” candidates.”

We suggest the definition of “Independent expenditures on behalf of” be clarified as follows:

2.1k. “Independent expenditures on behalf of” means any money spent advocating the election
of a candidate or candidates. Expenditures advocating the defeat of a candidate or candidates are treeted
as-considered expenditures on behalf of all other candidates for the same office not so opposed.

We suggest the definition of “Primary election initial payment” be clarified and corrected as follows:

2.1.q. “Primary election initial payment” means the amount of monies approved by the
commission and paid from the Fund to the-qualifring-a certified candxdate when-the-eendidate-hnas

qualified-per W.Va. Code §3-12-11(5)a).

We suggest the definition of “Supplemental payments” be clarified as follows:

2.1.t, “Supplcmmml payments” means thc payments-ofadditional funds paid to 8 certified
candidate eppreved-by-the-State-Ele issien-when the Commission has determined
mm_ﬁw.hm_nﬂmmﬂa non-parhclpaung candldate eadﬂpersons making independent
expenditures, or a combination of both, has-e eed 120% of the initial funding

available to a certified candidate for the pnmary or general electlons as provided by W.Va. Code §3-12-
11(e-h).




Finally, we suggest that definitions of “Qualifying contribution™ and “Qualifying period” be included in |
Section 2.

Section 3 — lo Period; Contributions: Ex

Although the provision of the code that allows contributions received during any precandidacy period to
be considered exploratory contributions appears in the Declaration of Intent section of Article 12, a
candidate can collect exploratory contributions prior to filing the Declaration. W. Va. Code §3-12-7
states “Contributions made prior to filing the declaration of intent are not qualifying contributions.” In
addition, we belicve this section should clarify that that any precandidacy funds in excess of $20,000
should be remitted to the fund. Therefore, we suggest subsection 3.3 be revised as follows:

3.3. i i on yranmmnglmexpmdedorlmded:lcated
precandxdacy contnbutlons recewed pnor to the exploratory penod are treated as cxploratory
0 ! , ;

We also suggest that the Commission add a new subsection(s), clarifying that if a candidate fails to
qualify and/or decides to run as a nonparticipating candidate, they may keep any unspent or unobligated
exploratory contributions and that these contributions shall be spent in accordance with Articles 8 and
12, Chapter 3 of the West Virginia Code and Section 9 of this rule/series. Section 3 also should clarify
that if a candidate decides not to run for office or ceases to be a candidate they must give any unspent or
unobligated exploratory contributions to the Fund.

We think it is good that subsection 3.4 clarifies that monies paid to the Fund will not be refunded.

Our other suggestions for Section 3 relate to the Receipts for Exploratory Contributions. Specifically,
we suggest subsection 3.6.b.5 be clarified as follows:

3.6.b.5. A disclosure notifying the contributor that any amount contributed counts against
the 1,000 limit on contributions to any candidate for a primary election, including qualifying
contributions to participating candidates.

We think it is good that subsection 3.7 clarifies when excess exploratory contributions should be sent to
the Fund. We suggest the Commission also add a subsection, (similar to 5.5 of this series) which
indicates when receipts for exploratory contributions are to be submitted to the Secretary of State.

Finally, we suggest subsection 3.8 be revised as follows:

3.8 Aparhmpatngcandlda.temustoomplymth he restri aj i0nS
endi ' of this series dﬁxereporungreqmrementsofsechonllofthassmm

n4-D on of Intent to Participate
Since Section 2 includes a definition of “Article 12,” subsection 4.5 could be shortened as follows:
4.5, Thedeclmt:onshalloontamastatementthatthecan&datehas,andwﬂlconhnueto

comply with all requirements of aArticle 12-twe! pde, including
contribution and expenditure restrictions.

We suggest subsection 4.6 be clarified as folows:




4, 6 A candldate may not feeewewm_quahfymg oontnbutmns beﬁma ﬁlmg the declaratmn

Section 5 —Ou 0 ntions

Generally, we suggest that this section be renamed Qualifying Period, Contributions, Expenditures and
restructured in a way similar to Section 3.

More specifically, we suggest combining subsections 5.1.b and ¢ as follows:
5.1.b. That total at least $35,000:, but
5+-e—Thattetal no more than $50,000 in the aggregate; and

Subsection 5.5 mistakenly indicates that receipts are filed at the end of the month rather than the
beginning. Also, since receipts are required for exploratory contributions the last sentence of this
subsection should be deleted. We suggest correcting and clarifying subsection 5.5 as follows:

5.5. A contribution is not a qualifying contribution unless one copy of the receipt has been
provided to the contributor, one copy has been retained by the candidate and one copy has been received
by the Secretary. Receipts are filed Mx—eﬂhemd-on the ﬁrst of each month and a fumI
report shall be filed at the end of the qualifying period. Centributiens

expleratory-eontributions:

We feel subsections (similar to those in Section 3) which clarify when excess contributions should be
submitted to the fund and that those monies will not be refunded should be added to Section 5. We also
suggest that the Commisston add a new subsection(s), clarifying that if a candidate fails to qualify
and/or decides to run as a nonparticipating candidate, they may keep any unspent or unobligated
qualifying contributions and that these contributions shall be spent in accordance with Articles 8 and 12,
Chapter 3 of the West Virginia Code and Section 9 of this rule/series. Section 5 also should clarify that
if a candidate decides not to run for office or ceases to be a candidate they must give any unspent or
unobligated qualifying contributions to the Fund.

Finally, we suggest subsection 5.9 be clarified and revised as follows:

5.9. Aparhc:patmgcamhdatemustcomplymth ¢ restricti ampaign i
endi 1y his s¢ dthercporhngreqmrementsofsecttonDJ_ofﬂnssmes

Section 6 — tion of Can

By indicating a specific deadline of January 1, 2012 for collecting qualifying contributions and filing the
Application for Certification with the Secretary, subsection 6.1 overlooks the fact that the qualifying
period for minor party and independent candidates ends on October 1, 2012. Similarly, the February 4,
2012 deadline for the Secretary to confirm the number and amounts of qualifying contributions, etc
(subsection 6.4) also ignores this fact,

In addition, subsection 6.4 appears to conflict with both the §3-12-10(d) of W.Va. Code and subsection
6.9.a of this series. In other words, the rule appears to add additional days for the Secretary to confirm
the number and amounts of qualifying contributions, etc. before notifying the Commission. While we
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support the spirit of the rule and feel it is important for the Secretary of State’s office to have adequate
time to conduct its work and help the Commission fulfill its assigned duties, we believe that the rule as
written is inconsistent with the provision of the code that requires the SEC to make its eligibility
determination within three business days of a candidate making their final report of qualifying
contributions.

We suggest that if the Secretary and the Commission feel more time is needed to process candidates’
applications for public financing and make a final determination that you ask the Legislature to make
any necessary changes to the pilot project legislation during the 2011 regular session. We would
support such a change provided candidates would still receive their payments in a timely manner.

Some recommended changes to specific subsections in Section 6 include:

Subsection 6.6.c should include both exploratory and qualifying contribution restrictions.

Subsection 6.6.f should be clarified and broadened as follows: |
6.6.f. The candidate has met all other requirements of this article, including:

6.6.f.1. All expenditures and obligations, contributions and receipts have been reported to
the Secretary as required by WA-Gede-§3-12-0-(H-and-{&) sections 8, 9 and 13 of Article 12,

The heading for subsection 6.7 could be deleted and incorporated into the main section heading/title.

The provision indicating that “the SEC must process applications in the order they are received”
(subsection 6.7.b) should appear earlier in Section 6. We suggest making it subsection §.5 and
renumbering the subsequent subsections. (Subsection 6.7.b appears to be redundant and could be
deleted, and 6.7.c and d could become 6.8 and 6.9, etc.)

/ .
Similarly, we believe the current subsection 6.5 related to the resolution of challenges to contributions
could appear later Section 6 (perhaps as subsection 6.7) and should appear either before or after current
subsection 6.8 regarding verification and sampling techniques. However, if W.Va, Code gives the
Commission the authority to delegate the responsibility of verification to the Secretary, then perhaps the
language in subsection 6.8 should be incorporated instead into subsection 6.4.

Qur final comments on Section 6 relate to the repayment of funds by candidates who have had their
certification revoked. First, the seven day time frame for repayment appears to be inconsistent with
W.Va, Code §3-12-12 (d) and subsection 9.6 of this series which require that anyone who ceasesto be a
candidate return monies received from the fund within 48 hours. We recognize that neither W.Va. Code
§3-12-10(h) or (j) specify a time frame for repayment of funds, and we do not think that seven days is
unreasonable. Rather, we believe this raises an important question about what happens if a candidate
cannot repay the funds received within the specified time frame. We feel this necessitates giving the
Commission the authority to negotiate repayment plans/schedules with candidates and their committees
on a case-by-case basis. If the Commission does not feel the current statute gives the SEC this authority,
then we encourage the Commission to seek the necessary changes during the 2011 legislative session.
This should apply to candidates whose certification is revoked, as well as those who withdraw. '

Section 7 — Challenges to the Validity of a Contribution

Generally, we find that Section 7 provides much needed clarity to the rather vague section of Article 12
dealing with challenges to the validity of qualifying contributions. In particular, no time frame for filing
s




a challenge is specified in W.Va. Code §3-12-10(g), even though the SEC is charged with resolving
challenges within one business day. We applaud and support the Commission’s effort to provide more
structure and clarity to this process, however, as with Section 6, we are concerned that the rule as written
my be adding additional days to the certification process that are not authorized in legistation
establishing the pilot project. Again, we would support any changes need to ensure that the Secretary
and the Commission have adequate time to fulfill there duties and would encourage seeking those
changes during the 2011 legislative session if necessary.

Our only other suggestion for Section 7 would be to rewrite subsection 7.2.c as follows:
7.2.c. IdentifyrIdentity of reeeip
Section 8 — Payment Proc chedules and Amounts

In subsection 8.5 related to Pro rata payments, it should be clear that the ability to raise private
contributions due to insufficient funds extends to supplemental payments. Therefore, we suggest 8.5.¢
be amended as follows:

8.5.e. Candidates receiving reduced payments due to insufficient funds are permitted to solicit
and receive campaign contributions, as permitted by Article 8 of Chapter 3 but total ooniribunons may
not exceed the difference between the amount paid and the amount, i pleme '
that would have been due had full payment been possible. Excess oontrﬁmtxons will be pmd to the ﬁmd.

The references to “participating candidate(s)” in subsection 8.8 should be changed to “certified
candidate(s).”

In addition, we believe the examples provided in this subsection, and the example in 8.8.d.2 in
particular, arc confusing. We also believe the amount of the supplemental payment in example 8.8.d.2
may be calculated incorrectly (see below). Although contributions that exceed the initial funding
available to a certified candidate by 20% is the threshold that triggers additional payments, the intent (as
shown in the other examples) is to cover the entire amount of the excess expenditure.

(Candidates A, B and C each received $350,000 in public financing. Independent expenditures on behalf
of Candidate C are reported in the amount of $400,000. Candidate C has reported expenditures of
$250,000. $250,000 + $400,000 = $650,000. This exceeds the $420,000 threshold for releasing
additional funds. Therefore Candidate A and B should receive an additional $300,000 each. $650,000 -
$350,000 = $300,000.)

In all the examples additional formulas should be shown to explain how the amount of the supplemental
payments is calculated.

Subsection 8.8.e should be clarified and corrected as follows:

8.8.c. When additional excess expenditures are made b : ntities
mghggmmm after the first supplemental paymmt-has—beeﬂ-mnde, addmonal
supplemental payments in amounts to match the additional expenditures are made to all affected

8.8.e.1.Example: After candidates A and B (in the first example in 4-5-8,8.d.1) received
payments of $40,001, expenditures by non-participating candidate C or independent expenditures on his
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or her behalf of an additional $25,000 (malkiag-for a total of $265,000) are reported. Candidate A and B
each receive an additional supplemental payment of $25,000.

Subsection 8.8.£2 should be corrected as follows:

8.8.£.2. $756,000-£700.000 for the general election; or

Section 9 should reiterate that if a participating candidate fails to qualify and/or decidestorun as a
nonparticipating candidate, they may keep any unspent or unobligated exploratory and qualifying
contributions and that these contributions shall be spent in accordance with Articles 8 and 12, Chapter 3
of the West Virginia Code. Likewise, Section 9 should clarify that if a participating candidate decides
not to run for office they must glve any unspent or unobligated exploratory and qualifying contributions
to the Fund.

Also subsection 9.6 should be clarified and amended as follows:
9.6. A certified candidate must return to the Fund any unspent and unobligated exploratory

contributions, qualifying contributions or moneys received from the Fund within forty-eight hours after
he or sheceasmto be ceruﬁed, es-]osmthepnmaxyclecuon, orothmseceasestobe acandldate

n 10 — Wi wal from icipation

Generally, we find that Section 10 provides some needed clarity to the section of Article 12 dealing with
withdrawals by certified candidates. We applaud and support the Commission’s effort to provide more
structure and clarity to this process. We do have concerns, as noted in our comments on Section 6,
about the repayment of funds by candidates that withdraw or have their certification revoked.

ection 11 — Reporting R ts for Pa ting Can
We suggest amending the section headingy/title as follows:
§146-5-11. ° Reporting Requirements for Participating and Certified Candidates
We suggest clarifying the heading for subsection 11.4 as follows:

11.4. Final report of exploratory apd qualifying contributions.

Also setting a deadline specific deadline of January 31, 2012 for candidates to submit their final report
of exploratory and qualifying contributions overlooks the fact that the qualifying period for candidates
other than those nominated during the primary election ends or October 1, 2012. W.Va. Code §3-12-

13(c) states that the final or summary report of exploratory and qualifying contributions will be
submitted “no later than two business days after the close of the qualifying period.”

'We recognize that this is problematic since Article 12 also clearly states that the exploratory period
“ends on the last Saturday in January of the election year” or January 28, 2012. Other public campaign
financing proposals considered by the legislature specified that the exploratory or seed money period




ended on the “last day of the qualifying period,” allowing minor party and independent candidates to
continue to raise and spend exploratory contributions through October 1. This would be fairer to those
candidates and we would support seeking this change to the statute during the 2011 legislative session.

In addition, we wanted to mention that there are inconsistencies between the times specified for certified
candidates must return unspent or unobligated money received from the Fund, and the filing of their post
election campaign finance reports. However, this cannot be remedied without seeking statutory changes
to Article 12.

Finally, we suggest that Section 11 clarify when excess exploratory and qualifying contributions should
be sent to the Fund. No time frame is specified in Article 12, although Section 3 of this series says they
“must be sent on the first of each month.”

S n 16— inations : s

We suggest that the section heading/title and subsection 16.1 be amended to clarify that only certain
meetings, in particular those held pursuant to Article 12 for the purpose of making eligibility
determinations and authorizing supplemental payments, are exempt from the Open Governmental
Proceedings Act. While we recognize that the time constraints placed on the Secretary and the
Commission by Article 12 make strict compliance with the provisions of the Act very difficult,
whenever possible, we would encourage the Commission to post notice of these meetings on the
Secretary of State’s website. Finally, we feel it is important and appreciate that affected candidates will
be provided with notice, as indicated in previous sections of the rule and we suggest that be reiterated in
Section 16.

Again, thank you for the opportunity to comment. Should you have any questions regarding our
recommendations, please contact us. '

Sincerely,

Carat £. Woren %a.a%_, |

Carol Warren Julie Archer

Coordinator " Project Manager

Citizens for Clean Elections WYV Citizen Action Group
PO Box 652 1500 Dixie Street
Webster Springs, WV 26288 Charleston, WV 25311
(304) 847-5121 or (304) 539-2240 _ (304) 346-5891
peacclovemom(@gmail.com julie@wvcag.org
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Natalie E. Tennant

Office of the Scarctary of State

Telephone: (304) 558-6000
Building 1, Suite 157-K Secretary of Stat'e_ Toll Free: 1-8(66-3)03-\/01'5
1900 Kanawha Blvd., East State of West Virginia - Fax: (304) 558-0900
Charfeston, West Virginin 25305 WWW.WVIOs.com

July 29, 2010

Citizans for Clean Elections

P.O.Box 6753

Huntington, WV 25773-6753

Re:  Your Comments on Proposed Rule 146 CSR 5

Dear Ms. Warren and Ms. Archer:

Thank you for your detaiied comments to the State Election Commission’s propased rule. The
Commission has adoptad almost all of your suggestions, with three or four exceptions. Your
input has been very valuable and helpful. Please refer to the attached response notes for point-
by-point responses.

wammmmm.mwmmwdmmmmm
with the sxception of a disagreement about striking language from the “contested elactions"s
definition. It may be a matter of semantics, but we believe the emphasis was required and
retained that language.

Your suggestions that we add subsections in two or three places clarifying what happens to
contributions and funds when there has been a change of status of the participating or certified
candidate was meritorious and adopted. Also adopted was the references to compiiance with
section nine of the article, which had inadvertently been omitted.

mmﬁngmatmhadm%dmaddmssmumm'qudﬁyhgpabdmapmm
corrected. Also appreciated were the two or three ‘typos’ including a misstated section refsrence
and a misstated cap amount. We also commected some errors in the examples and added, &t your
suggestions, more ‘formula’ expialning how the numbers were reached. .

The areas of disagreement were, In general, concemns that the Commission had overreached
authority and contradicted the Code or created procedures not contempiated by the Code. A
couple of suggestions that you made contemplated the Commission creating remedies that do
not exist. White recognizing the concems raised and the suggestions made, on the whole the
Commission determined that procedural ‘tweaking’ was required by the confusions in the Code
but that the creating of new substantive (rather than procedural) remedies was not a valid
response. This is surely an area that will be revisited by the Rule-Making Commitiee.

In summary, your detailed comments reflected a lot of knowledge and a lot of thought. The
Commission was very impressed and very appreciative of your hard work.




attachment

cc: {by email and mail)
Carol Waimen
Julie Archer

Sinceroly,

s ( b

Timothy G. Leach
Assistant General Counsel




(STAFF) RESPONSE TO PUBLIC COMMENTS
Citizens for Clean Elections:

1. Revise dsfinition of “application for certification” (language suggestion
made)
a. Recommended response — revise to accommodate the concem.

[§2.1.a)

2. Revise definition of “application for withdrawal from participation”
(language suggestion made, but, if not accepted, requests clarification to
make it clear that withdrawal without penalty or repayment is not
automatic).

a. Recommended response — suggested language was missing some
necessary words, but agree to clarify waiver of repayment
requirement is not automatic. [§2.1.b.]

3. Revise definition of “contested election” (Janguage suggestion made)

a. Comment suggests confusion may exist between “certified” as used
in W.Va. Code, Chapter 3, to define the winner of an election and
~cartified” as used to describe a candidate approved to receive
public financing funds.

b. We disagree with the suggestion to strike the language beginning
with "event though ancther major political party...” because it is
necessary to explain that a primary for two seats Is not “contested”
if there are (for example) two Democrats, two Republicans, and two
Mountain Party candidates for nominations.

c. We do agree to strike the “and” between “write-in candidates” and
*regardless of party”.

d. Revised language to address the concems. [§2.1.e.]

4. Revise definition of “general election initial payment” (suggestions made)
a. Recommended response — agree to clarify that payment is not
made at end of primary election period (which ends with the dats of
the primary) but after the results are certified by the Secretary of
State. [§2.1.1]

5. Some overlap in the Rule in the use of the terms “certified candidate” and
“participating candidate”. Rule and Code make distinctions.
a. Recommended response — agreed and corrected.

8. Revise definition of “independent expenditures on behalf of” (suggestions
made)
a. Recommended response — accept with some slight modification.
[§2.1.m]




7. Revise definition of "primary election inltial payment” (same suggestions
as #4) and correct erroneous code citation.
a. Recommended response - agree; we mistakenly cited wrong
paragraph of code subsection. [§2.1.q.]

8. Revise definition of “supplemental payments"® (suggestions made)
a. Recommended response — accept [§2.1.v.]

9. Suggest adding definitions for "qualifying contribution” and "qualifying
period”.
a. Recommended response — agreed. [§2.1.r. and 2.1.5]

10. Revise §3.3 to retroactively put in place the $20,000 exploratory
contribution limit to those monies raised before the exploratory period and
before candidate files declaration of intent.

a. Recommended response — reject. Code says “Any contributions
received by a candidate during any precandidacy period which
preceded the exploratory period which remain unexpended at the
time of the declaration of intent shall be considered expioratory
funds and subject fo the limits and provisions of section eight oft his
article.” '

11. Add section to clarify that candidates who choose not to participate or
who fail to qualify must comply with regular campaign election laws.
a. Recommended response - accept. Provided in code. [§3.10}

12. Suggest adding clarification that, if candidate decldes not to run or csases
to be a candidate, unspent exploratory contributions must be retumed to
Fund — -

a. Recommended response — accept. [§3.9.]

13.Suggest amending notice on receipt to clarify that gualifying contributions
count toward the $1,000 per person contribution limit of regular campaign
financing laws.
a. Recommended response - reject. Requested language is already
provided on qualifying receipts (§5.7)-

14.Suggests adding section describing when exploratory receipts must be
reported to Secretary of State.
a. Recommended response — accept; the requirement Is in code so
will add to Rule. [§§3.6.e., 3.6.e.1. and 3.6.6.2]]

15.Suggests adding language to compliance requirements of §3.8 to include
compliance with §9 of rule.
a. Recommended response — accept. [§3.8.]




18. Suggest shortening full code reference in §4.5 to merely “Article 12°.
a. Recommended response — accept.

17.Suggests replacing *“receive” with "accept” and adding provision that any
qualifying contributions accepted before filing declaration of intent be
considered to be exploratory confributions.
a. Recommended response — accept (no pun intended) the word
change
b. Reject the additional language as unnecessary; it's already in §5.3.

18. Rename the title of §5 and restructure similar to §3
a. Recommended response — revised the heading.

19. Combine sections 5.1.b. and 5.1.c. and add “in the aggregate”.
a. Recommended response — reject, unnecessary.

20. Change §5.5 to "beginning of the month®
a. Recommended response — agreed to change to “beginning of the
month” because we misquoted the code.

21. Suggests deleting last sentence of §5.5 about how to treat qualifying
contributions without receipt.

a. Recommended response - Agree that proposed rule is incorrect.

b. However, Code 3-9-12(h) provides that person receiving
exploratory or qualifying contributions without name listed on
receipt is liable to Commission for amount of contribution plus
penalty.

c. We think the proposed rule should reference this code provision
and have revised accordingly. [§5.5]

22, Suggests adding sub-sections sefting a date by which excess qualifying
contributions will be paid fo Fund and alerting candidates that money wilt
- not be refunded as was done in section 3.
a. Recommended response — accept. [§5.2]

23. Suggests adding sub-sections clarifying that, if candidate decides not to
participate or falls to qualify, contributions become regular campaign
contributions subject to regular campaign finance and reporting laws.

a. Recommended response — accept; it's in the code [§3-12-8(f)].

[§5.11.]

24, Suggests that if candidate decides not to run, contributions must be paid
to Fund.
a. Recommended response — Accept. See response to comment #12
and #47. [§5.10.]




25.Suggests adding language to compliance requirements of §5.9 to include
compliance with §9 of rule (same as suggestion for §3.8 above)
a. Recommended response — accept. [§5.9]

26. Suggests that deadline of January 1 (sic), 2012 for filing application for
certification ignores special qualifying period set by code for persons not
affiliated with a major party.

a. Recommended response — accept, corrected. [§6.1]

27. Same argument for February 4, 2012 deadline for Secretary to confirm
numbers of qualifying contributions.
a. Recommended response — accept. [§6.4]

28. Suggests that §6.4 conflicts with code and allows Secretary additional -
time to confirm numbers and amounts.

a. Recommended response — reject. SEC has two different action
deadlines: within three business days of final report; or within six
business days of resolution of challenge to any contribution.
Cannot go with earlier date because challenge may be received
after final report has been submitted. Therefore, we aliowed six
business days for Secretary to determine whether late challenge
was filed.

29. Suggests amending 6.6.c. by adding “exploratory and” before “qualifying”.
a. Recommended response — accept.

30. Suggests adding references to "obligations” and sections 8, 9 & 12 of
Article 12.
a. Recommended response — accept. [§6.6.1.] '
b. Also, we merged §6.6.f.1. with §6.6.f. because we never received a
suggestion for the missing §6.6.1.2.

31. Suggests deleting the sub-section heading and incorporating in section
heading.

a. Recommended response — reject. Sub-headings may not conform
strictly to rule-making format and, if not allowed, will be corrected
by Rule Making Review Committee counsel. However, no
comments about other sub-section heading in rule and we believe
the organization to be helpful to the clarity of the nule.

32. Suggests sub-section (§6.7) should appear as part of section 8. Also,
6.7.b. appears redundant.

a. Recommended response — reject. There is nothing in current Code
or SEC procedures for how to determine whether a candidate is
eligible to hold the office sought. This is an entirely new process
and we thought deserved separate subsection status.




33. Suggests that sub-section §6.5 should be moved to before or after §8.8.
a. Recommended response — reject. We believe that the order of the
process requires determination of challenges before proceeding to
next qualification step review.

34. Suggests seven day repayment time for candidates who had their
certification revoked Is contrary to code and too long.

a. Recommended response — accept. We created the seven days
without true code basis. Code analysis of comment is more rational
that our proposed rule language.

b. We also like the proposal that the SEC could negofiate repayment
plans or settlements for when the candidate Is unable to repay. We

will add a new subsection. [§6.11.d.2.]

35. Suggests that challenge resolution section (§7) may allow SEC additionat
time contrary to code. Suggests revisiting legislation in 2011.

a. Recommended response — reject. The code is inconsistent and
does not appear to allow any type of due process and response
necessary for all administrative procedures. (For example: code
says SEC must rule within one day of recelpt of challenge but first
determine whether challenge is moot by number of other
contributions received. The SEC cannot know if a contribution
challenge is moot if it were the first recelpt received. Only after all
receipts have been received can that process be determined.
Therefore, it became necessary to delay all chalienges until the

- final numbers became known.)

b. We were compelled to try to implement the code in a legal way.
The Legislature can address this by Rule Making Review or in
session.

36. Suggests correction of typographical errors in 7.2.c.
a. Recommended response —~ accept.

37. Suggests the ability of participating candidates to receive private
contributions when the Fund is unable to pay should “includ[e]
supplemental funds”,

a. Recommended response — reject. We agree that supplemental
funds are included by that Is already covered by sub-section 8.5
which says "at the time of any payment” (emphasis added). The
suggested language may imply that the potential future
supplemental fund private match can be raised now instead of
when the supplemental payment is triggered.

38. Suggests reference to “participating candidate™ should be “certified
candidate”.




a. Recommended response — accept. [§8.8 in several places]

39. Suggests that examples are confusing.
a. Recommended response — accept. Got formulawronginone
example and corrected. Added formula to all three as suggested
by #42. [§3.8.d.2.]

40. Suggests that example 8.8.d.2. has been calculated incorrectly.
a. Recommended response - accept. See response to comment #40.

41, Suggests that formula should be given In all three examples to expiain
how payments are calculated.
a. Recommended response — accept. See response to #40.
[6§8.8.d.1. and 8.8.d.3]

42. Suggests additions to 8.8.e. (suggestions made).
a. Recommended response — accept.

43. Suggests clarifying language to example 8.8.e.1. and cormrects an
erroneous rule sub-section cross-referencs.
a. Recommended response — accept.

44. Comrects erroneous amount of total supplemental payments cap.
a. Recommended response — accept. [§8.8.f.2.]

45. Repeats comments made earlier (#11 and #23) that language should be
included to emphasize that candidate who fails to qualify or chooses to run
as a non-participating candidate may keep exploratory and qualifying
monies but is restricted by provisions of Chapter 3.

a. Recommended response — accept. [§9.8]

48.Repeats comment made earlier (#12 and #24) that participating candidate
who withdraws from race must pay to the Fund any unspent or un-
obligated exploratory and qualifying contributions.
a. Recommended response -- accept. [§9.9]

47. Suggests amending sub-section 9.6 to include reference to different
repayment deadline for unspent general funds.

a. Recommended response — accept, but create a new sub-section to
be more clear that there are two different deadlines: one for
primary, withdrawal, or decertification (48 hours); and one for post-
general (five days) [§9.7].

48. Suggests amending the section heading to add “and Certified” before
*Candidates”.
a. Recommended response — agreed. [§146-5-11]




49, Suggests adding to sub-section title “of exploratory and qualifying
contributions”.
a. Recommended response — agreed.

50. Repeats suggestion (#27) that 11.4 deadline of January 31, 2012
overlooks the separate deadline for persons unaffiliated with major parties.
a. Recommended response — agreed.

51. Requests that section 3 requirement that excess exploratory and
qualifying contributions be paid to the Fund on the first of each month be
also included in section 11.

a. Recommended response — reject. Not germans to the section
purpose.

52. Suggests section 16 heading and 16.1 be amended to clarify that only
meetings of SEC relating to Article 12 matters are exempt from Public
Meeting law.

a. Recommended response - agreed.

53. Suggest that “whenever possible” SEC post notice of meetings on
Secretary of State’s website.
a. Recommended response — agreed, but does not require SEC rule
change.

54. Suggests that section 16 include recognition that affected candidates will
be provided with notice [of possible SEC actions].
a. Recommended response — agreed. [§16.1, 16.1.a., and 16.1.b.]

WV Supreme Court:

55. Suggests that Rule should require Public Funds and candidate’s
personal funds must be maintained in separate bank accounts.
a. Recommended response — agreed. [§9.10]




From: Sevy, Tina [maltto: Tina.Sevy@courtswy.gov]
Sent: Monday, July 19, 2010 12:05 PM

To: David Nichois

Subject: RE: Public Finance Rules

Dave:

I have reviewed the proposed rules for the Supreme Court Public Campaign Financing
Pilot Program. | just have one comment. Current law does not require candidates to separate
campaign funds and personal funds into different bank accounts.

My question — since these candidates will be receitving public monies, shouldn’t we
require that these public funds be placed in a separate account, thereby prohibiting the
candidates from depositing taxpayer money into personal bank accounts?

Thank you for your time and attention to this matter.,

Tina A. Sevy

Director of Legistative Analysis
WV Supreme Court of Appeals
304-558-4430




AT

Natalie E. Tennant

Office of the Secretary of State S of State Telephone: (304) 558-6000

Building 1, Suite 157-K e
1900 Kanawha Bivd., East State of West Virginia
Chareston, West Virginia 25305

R July 28, 2010

Tina A. Sevy
Director of Legislative Analysis
WV Supreme Court of Appeals
Charleston, WV

{by email)
Re: Your Comments on Proposed Rule 146 CSR 5

Dear Ms. Sevy:

Thank you for your comments to the State Election Commission’s proposed rule. The
Commission has adopted your suggestion and Is appreciative of your review of the rule.

%&/[’“—

Timothy G. Leach
Assistant General Counsel

Toll Free: 1-866-S05-VOTE

Fax: (304) 558-0900

WWW.WVEDS.Com




