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NOTICE OF AGENCY APPROVAL OF A PROPOSED RULE
AND
FILING WITH THE LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

AGENCY: __ ALCOHOL BEVERAGE CONTROL COMMISSIONER TITLE NUMBER:__173

CITE AUTHORITY _¥. VA. CODE B8 60-2-16 AND 204-3-1 ET SEQ.

AMENDMENT TO AN EXISTING RULE: YES X _ NC (REPEAL AND REPLACE)

IF YES, SERIES NUMBER OF RULE BEING AMENDED:

TITLE OF RULE BEING AMENDED: TARM WINERIES

IF NO, 8ERIES NUMBER OF NEW RULE BEING PRCPOSED:
TITLE OF RULE BEING PROPQSED:

THE ABOVE PROPOSED LEGISLATIVE RULE HAVING GONE TO A PUBLIC HEARING OR A PUBLIC
COMMENT PERIOD IS HEREBY APPROVED BY THE PROMULGATING AGENCY FOR FILING WITH
THE SECRETARY OF STATE AND THE LEGISLATIVE RULE MA.KING REVIEW COMMITTEE FOR

%/’%/_

HARRY 2 CAMPER,
COMMISSIONER




FISCAL NOTE FOR PROPOSED RULES

Rule Title: EARM WINERIES B , e e
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Tyrpe of Rule: X Legislative _ . Interpretive __F

Agency: Alcohel Beverage Control Commissionex

Address: State Capitol; Charlesfon, WY 25305
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zZ. Explanation of above estimates:

The rule should have no fiscal impact.

3. Chbjectives of these rules:

The zrule explains and clarifies the regulation o¢f farm wineries and
includes information relative fto licensing, advertising, license revocation
and hearing. - -




4. Explanation of Overall Economic Impact of Propcsed Rule.
A. Economic Impact on State Government.
There should be no economic impact on State government.

E. Eceonomic Impact on Pollitical Subdivisions; Specific Industries:
Specific droups of citizens,

As a result of suggested changes, there should ke noc eccnomic
impact on political subdivisions, specific industries or groups cof citigens.

C. Economic Impact on Citizens/Public at Large.

There should be no economic impact.

Date: ‘ . ) : . L

Signature of Agency Head or Authorized Representative

arry amper Jr. _
Commissioner : R
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State of West Virginia B
Department of Tax and Revenue .. . . . - .
GASTON CAPERTON Charleston 25305 ~ " CHARLES O. LORENSEN
GOVERNOR SECRETARY
August 10, 1990
TO: " LEGISLATIVE RULE-MAKING REVIEW CCMMITTEE
FROM: HARRY G. CAMFER, JR.
ALCCHOL BEVERAGE CONTRCL CCMMISSICNER
//7
LEGISLATIVE RULE TITLE: FARM WINERIES //?4%2?(,
1. Authorizing statute(s) citation: W. Va. Ccde §§ £0-2-16 and
29A-3-1 et seq. : L i
2. a. Date filed in State Regiszter with Noitice of Public
Comment July 3, 19390
b. .What other notice, including advertising, did you give
of the hearing? None
<. .Date of public comment pericd: July 3, 1980 <throudgh
August 3, 1390 . ,
g. Attach list of perscns who appeared at hearing, comments
received, amendments, reasons for amendments.
Attached _X e No comments received
e. Date you filed in State Reglster the agency approved

proposaed Legisiative Rule fellowing public hearing: (be
exact) August 10, 1990 )

£. Name and phone numker o©f agency person to centact for
additional information: Jeohn Mentgomery - 348-5330

3. If the statute under which you promulgated the submitted
rules reguires certzin findings and determinaticns to be made
as a condition precedent to thelir promulgaticn:

a. Give the date upon which you filed in the State Register
a notice of the time and place of a hearing for the
taking of evidence and a general description of the
issues to be decided. N/A




Date of hearing: N/A

On what date did you £file in the State Register . the
findings and determinations reguired +together with the
reascns therefor? N/A

Attach findings and determinations and reascons:

Attached N/ A




4 r“"j

State of West Virginia SR O R N e
Department of Tax and Revenue S
GASTON CAPERTON ’ Charleston 25303 CHARLES O. LORENSEN
GOVERNOR SECRETARY

CONSENT TO FILE

August 10, 1¢SC

Te Whom It May Concern:

Title of Rule: FARM WINERIES
Title Number: . 175
Series Number: 3

Pursuant to West Virginia Code § 5F-2-2(a), the undersigned
hereby consents to the filing of the foregoing rule.

Signed this 10th day of August, 1990.

éﬂhéﬁfrles 0. Lorensen, Secr ta y
) Department of Tax and Revenue




AGENCY APPROVED PROPGSED
WEST VIRGINIA LEGISLATIVE REGULATIONS SAELE RISV
ALCOHOL BEVERAGE CONTROL COMMISSIONER
DEPARTMENT OF TAX AND REVENUE
TITLE 175
SERIES. 3
1590 .

FARM WINERTES
Filed: August 10, 1990

§ 175-3~1. . General.

1.1 These regulations are agency approved proposed Tegislative regulations
as defined in West Virginia Code § 28A-3-1 et seg.

1.2 Scope. - These agency approved proposad Tegislative regulations repeal
and replace 175 C.S.R. 3 and are promulgated to establish the procedure for the
Ticensing and operation of farm wineries. —

1.3 Authority. = These agency approved proposed Tegislative regulations
are authorized by West Virginia Code §§ 60-2-16 and 29A-3-1 et seq.

1.4 Fiiing date. =~ August 10, 1890.

1.5 Effective date. - These agency approved proposad Tlegislative
regulations become effective upon being approved by the Legisiature.

1.6 Citation. - These agency approved propesed legislative regulaticns
may be cited as 175 C.S.R. 3, § (199Q).

§ 175-3-2. Definitions. - As used in these regulations and unless the
context clearly requires a different meaning, the following terms shall have the
meaning ascribed herein, and shall apply in the singular and in the plural.

2.1 "Advertisement" means any advertisement of alcoholic Tiquers through
the medium of billboards, newspapers, magazines, or similar publications, except
that such term shall not inciude: (1) any label affixed %o any container of
alcoholic Tiquers or any individual covering, carton or other wrapper of such
container; or (2) any editorial or other reading matter in any pericdical or
pubiication or newspaper for the preparation or publication of which nc money or
other valuablie consideration is paid or promised, directly or indirectly, by any
person subject to these regulations.

2.2 "Alcchol Beverage Control Commissioner" or "ABCC" or "Commissioner!
means the West Virginia Alcohol Beverage Control Commissioner (Administrator) or
nis delegate.

2.3 "Alcoholic Tliguor" means alcohol, beer, fortified wine and distilled
spirits, and any liquid or solid capable of being used as a beverage, but shall
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not include wine with an alcohol content of fourteen percent (14%) or less by
volume, include nonintoxicating beer or nonintoxicating beverages.

2.4 "Bottle" and "Container" means any bottle er container authorized by
this regulation for packaging wine for sale at retaild,

2.5 '"Department” shall mean the West Virginia Department of Tax and
Revenue. ,

2.6 "DistiTled spirits" means ethyl alcohol, ethanol or spirits af wine,
incTuding all dilutions and mixtures thereof, from whatever source or by
whatever process precduced, for beverage use, and shall include, but not be
limited to, natural spirits, whiskey, brandy, rum, gin, vodka, cordials and
Tigueurs. Any alcoholic beverage containing more than 24% of alcohoil by volume
shall be deemed to be distilled spirits. :

2.7 "Distributer” means any person whose principal piace of business is
within the State of West Virginia, and who is engaged in selling or distributing
wine to retailers or private wine restaurants and selling or distributing port,
sherry and madeira wines to wine specialty shops under authority of West
Virginia Code article 80-8 and zctually maintains a warehouse in this State for
the distribution of wine.

2.8 "Farm winery" means an establishment where in any year fifty thousand
(50,000) gallens or 1less of wine +is manufactured exclusively by natural
fermentation from grapes, other fruit or honey, with twenty-five percent (25%)
of such raw products being produced by the owner of such farm winery on the
premises of that establishment, and no more than twenty-five percent (25%) of
such produce originating from any source outside this State: Provided, That a
farm winary may include one off~-farm Tocation: Provided, however, That the owner
of a farm winery may provide to the Commissioner evidence, accompanied by
written findings by the West Virginia Agriculture Commissioner in suppert
thereof, that the owner has planted on the premises of the farm winery young
non-bearing fruit piants. The Commissioner may grant permissien for one
of f~farm Tocation in an amount equal to that reasonably expected to be produced
when the non-bearing fruit plants planted on the farm winery come into full
production. The Tength of time of the permission to use an off-farm location
shall be determined by the Commissioner after consultation with the Agriculture
Commissioner.

2.9 "Fortified wine" means any wire to which brandy or othar alcohol has
been added and includes dessert wines which are not fortified and any wine
containing greater than fourteen percent (14%) alcchol by volume: Provided, That
fortified wine may include wine with an alcohol content greater than fourteen
percent (14%) if such alcohol content is derived solely from fermentation and no
brandy or other alcohol has been added. .

2.10 "Intoxicated" means having ones faculties impaired by alcohel or other
drugs to the point where physical or mental contrel or both are markediy
diminished.
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2.11 "Licensed retailer" means the person licensed in accordance with West
Virginia Code artwcle 60-3, 60-3A or 60-8 to sell wine at retail to the general
pubiic. _

2.12 "Manufacture" means to ferment, make, mix, concoct, process, blend,
becttle or fi11 an original package with any alcoholic Tigquor cr wine,

2.13 "Manufacturer" means &ny person engaged in the manufacture of any
alcoholic Tiguer or "wine, and among others fincludes a producer, bottler,
importer, wheleszaler, or winemaker.

2.14 "Original package'" means any closed or sealed container or receptacle
used for holding alcoholic Tiguor or wine.

2.15 "Person" means any individual, partnership, Jjoint stock company,
business trust, associationm, corporation or other form of business enterprwse
including a receiver, trustee or ligquidating agent.

2.16 "Private club" means a corporation or associatien Ticensed as a
private ¢lub in accordance with West Virginiaz Code article 60-7.

2.17 "Private wine vrestaurant” means a vrestaurant which: (1) Is &
partnership, limited partnership, corporation, unincorporated association or
other business entity which has as its principal purpose the business of serving
meals on its premises to its members and their guests; (2) is licensed under the
provisions of West Virginia Code article 60=8 as to all of its premises ar as to
2 separate segregated portion of its premises to serve wine tc its members and
their guests when such sale accompanies the serving of food or meals; and (3)
admits only duly elected and approved dues paying members and their guests while
in the company of a member, and does not admit the general public.

2.18 "Public place" means any place, buiiding or conveyance to which the
pubiic has, or {s permitted to have access, including restaurants, soda
fountains, hotel dining rooms, lobbies, and corriders of hotels and any highway,
street, Tane, park or place of public resort or amusement: Provided, That the
term "public pilace” shall not mean or include any of the above-named places or
any portion or portions.. thereof which qualify and are licensed under the
provisions of West Virginia Code Chapter 60 to sell alecoholic liquors for
consumption on the premises.

2.19 "Retail 17quor store" means a store established and operated under the
authority of either West Virginia Code article 60-3 or West Virginia Code
article 60-3A for the sale of alcoholic Tiguor in tha original package for
consumption off the premises. .-

2.20 "Sale" means any transfer, exchange or barter in any manner or by any -
means, Tfor a consideration, and shall include a1l sales made by 2 principal,
proprietor, agent or empioyes;. :

2.21 "Selling" shall include solicitation or receipt of orders, possession
for sale, or possession with intent to sell.
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2.22 "Wine" means any aicoholic beverage obtained by the fermentation of
the natural content of fruits, or other agriculiural preducts, containing sugar,
and includes, but is not Timited to, still wines, champagne and other sparkling
wines, carbonated wires, imitation winas, vermouth, cider, perry, sake, port,
sherry, maderia or other product offered for sale or sold as wine containing not
less than seven percent (7%) nor more than twenty-four percent (24%) alcohol by
volume: Provided, That for purposes of these regulations, wine includes wine
coolers and similar beverages containing not Tess than one-half of one percent
(.5%) nor more than seven percent (7%) alcohol by volume.

2.23 "Wine tasting" means an activity where members of an organization meeat
at & farm winery or at an authorized off-farm lecation for the purpose of
tasting and comparing sampies of diffarent wines. '

§ 175-3-3. Licensure.

3.1 License application. - The application for Ticense tc cperate a farm
winery shail include the following: ° ' '

3.1.1 The name of the applicant;

3.1.2 The address where the applicant will conduct its operations;

3.1.3 If the applicant be an individual or partnership, tha names
and addresses of all ‘owners having ten percent (10%), or mora, ownership
interest;

3.1.4 if such appiicant be an unincorporated association, the

names and addresses of the members of 7ts governing board;

3.1.% IT such . zpplicant be a corporation, the names and addresses
of its officers and directors and of all stockholders owning ten percent (10%),
or more, of the common stock;

3.1.6 Arrest record, if any, of the applicant and its principals,
officers, directors, — owners, employees and manager/steward, inciuding
disposition of all such arrests;

3.1.7 West Virginia consumer sales tax identificatien number;
3.1.8 West Virginia business vregisiration certificate number;
3.1.9 Application shall only be made on ABCC Form 200-FW. The

form must be compisted in ts entirsty and failure to compete all questions
thereon shall censtitute grounds for refusal to grant a license.

3.1.10 The application shall be signed by the applicant. In the
case of a partnership, the application shzall be signed by sach of the partners:
signed by each of the general partners and by each limited partner whc owns ten
percent (18%) or more of the capital or profits of such Timited parinership. In
the case of & voluntary association, all members owning ten percent (10%) or
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more of the capital or profits shall sign. In the case of a corporation, the
application shall be signed by an officer and under the seal of the corporaticn.

3.2 Refusal of Ticense. - No Jlicense shall be issued to any applicant:

3.2.1 That submits an appifcation for licenss that contains any
false statement, and any statement found to De false after the granting of such
Ticense shall be grounds for revocation or suspension of such license;

3.2.2 Upon  receipt of an  application for a Ticense, +the
Commissiconer shall make a thorough investigation to determine whether the
appiicant and the premises for which a license is applied qualify for a license
and whether the Ticensing provisions of the law have been complied with, and
shall dinvestigate 271 matters connected therewith which may affect the public
welfare, health and morals. The Commissioner shall deny an application for a
Ticense if either the applicant or the premises for which a Ticense is applied
do not qualify for a Ticense. The applicant may appeal denial of the Ticense,
such appeal to be prosecuted in accordance with Section 175-3-7 of these
reguiations. - o

3.2 Llicense not transferable. - A license issued under the provisions of
175 C.S.R. 3 shall be valid only for the person{s)/organization named thereon to
cperate a farm winery on the premises therein described and is not transferable.

3.4 Change of corporate directors or officers; issuance or transfer of
corporate stock. - Each corporate licensee shall, within thirty (30) days of a
majority change of the members of tha board of directors, or a change in any
corperate. officers, or the issuance or transfer of shares of jts stock which
results in a person not previously approved owning ten percent {10%) or more of
its stock, shall report to the Commissioner such information with respect to the
new persecn as is. requirved to be furnished by an applicant for a license.

3.5 Change in ownership; change in management. - Each Ticensee shall
repart any change in ownership of the business which results in a persen neot
previously approved owning ten percent {10%) or more of its stock, or the change
in the management control of the licensed establishment, and shall report to the
Commissioner such information with raspect fo the new person as s reguired to
be furnished by an applicant for a licanse.

3.6 Federal basic permit information. =~ Each applicant for a Ticense
authorizing a farm winery shall submit to the Commissicner a copy of the
appiicant's federal basic permit, as required under +the Federal Alcchol
Administration Act, including copies of all data, written statements, affidavits
or other documents prepared in connection therewith. A copy of the federal
basic permit shall accompzany the request for application.

3.7 License application form. - The application for & license to operate a
farm winery, ABCC Form 20G-FW, is available from the West Virginfa Alcohol
Beverage Control Commissioner’s office. ,

3.8 Certain personnel not to hold 1icense. - No farm winery license shall
be neld by, or issued to, any person employed by the Alcohol Beverage Control
Commissioner when the duties of such person have tc do with the enforcement of
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the Liguor Control Act or any other penal provisions of Taw of this State
prohibiting or regulating the sale, use, possession or manufacture of afcohslic
beverages. -

3.9 Bonded winery. - A farm winery license shall he issued only to, or
held by, an applicant gqualified to cperate or who is operating a winery or wine
cellar bonded under the laws and reguiations of the United States.

3.10 Pricing. - Wines produced by farm wineries shall be considered by the
Commissionar to be a separate class of alcoholic Tiquor under the provisions of
section nine, article three, chapter sixty of the West Virginia Code of 1931, as
amended, for the purpose ¢f establishing pricing.

§ 175.3.4. Operation of Farm Wineries.

4.1 Application of Federal Alcohol Administration Act. - The Commissioner
hereby finds and declarss that the adepticn by his office, for its control of
farm wineries, of the provisions of the laws, Rules and Regulations of the
United States relating to the operations of wineries will:

4.1.1° ‘Simplify the licensing of farm wineries in this State;

4.1.2 Improve enforcement of production and sanitation standards
through batter use of information cbtained from faderal sources; and

4,1.3 Aid interpretation of the farm winery law through uss of
federal Judicial and administrative determinations and precedents.

The Commissioner dces, therefore, declare that these vregulations be
construed so as to accomplish the foregoing purposes with specific regard to:
{1} Standards of fidentity for wine; ({2} labeling requirements for wine; (3)
requirements for approval of Jlabels of wine domestically bottled or packed; (4)
advertising of wine; and (5) standards of fill for wine; and incorporates by
reference 211 such provisions of the Federal Alcohol Administration Act and
regulations adopted thereunder by the United States Department of the Treasury,
Bureau of Alcohol, Tcbacco and Firearms, in effect on the effective date of the
Rules and Regulations herein, and as the same may be amended.

4.2 Licenses and fees. -
4.2.1 Farm wineries must be Ticensed as such by the Commissioner.

The wine manufaciured at a farm winery may be served or sold or both served zng
sold. - T T -

£.2.2 Farm wineries are not required to be Tlicensed as =
distributor, retailer or private wine restaurant in order to engage in those
business activities. However, & farm winery may not engags fn simultaneous

Ticensed business activities as a distributor and a retailer, as a distributor
and a private wine restaurant, or 23 a retailer and a private wine restaurant.

4.2.3 A farm winery may be specialiy licensed for the retajl sale
of wine at any fair or festival endorsed or sponsored by ihe governing body cof a
municipality or county commission.
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4.2.3.1 The special Ticense may be issued for a term no longer
than ten (10} consecutive days.

4.2.3.2 The application for the special Tlicense must be
submitted to the Commissioner at least thirty (30) days prior to when wine will
first be sold. e e

4.2.3.3 The special license authorizes the exhibit, wine
tasting and selling of wine for consumption off the premises of the Tair or
festivai. ' )

4.2.4 The fees for zuthorized activities are as follows:
4.2.4.1 Farm winevry - $50.00 annuaily
4.2.4.2 Wine tasting - $50.0C annually
4,.2.4.3 Special license - $25.00

4.3 Inspection. - The Commissioner or his agents shall have the authority
to $nspect, at any reasonable hour, the records, stocks and premises of the
licensee to determine if the licensee_ is complying with ali provisions of
applicable Tlaws and regulations. Such agents dasiring tec make such inspections
shall identify themselves by suitable credentials. Any denial or interference
with such inspections by the farm winery owner, his agents or employees shall be
a viclation of these regulations and will be reported as such.

Any evidence of a violation found during an inspection shall be sefzed and
impounded and the same shall be admissible into evidence to prove such
violation. '

4.4 Age for purchase or consumpticn of farm wine. - No farm winery shall
serve or sell farm wine to individuals below the age of twenty-one (21) years
and any such individuals below the age of twenty-one (21) shail not be permitted
to consume farm wine or any other alcoholic liquors on the premises of a farm
winery. Additionally, a farm winery may not sell wine to any person who is
visibly intoxicated. '

4.5 Hours for sale of farm wine. - No farm winery licensee shall sell,
give, serve or dispense farm wine, or permit the consumption thereof, on any
licensed premises, or in any rooms directly connected therewith between the
hours of one a.m. and one p.m. on any Sunday; nor shall any licensee sell, give
or dispense farm wine, or permit the consumption thereof, on any Tlicensed
premises, or in any rooms directly connected therswith, between the hours of
twelve midnight and ten a.m. on any week day. These prohibitions do not apply
to those rooms in the structure which are used for the farm winery owners'
normal, usual and customary residential activities. . '

4.6 Wine tastings. - A farm winery licensee may conduct wine tastings on
its Ticensed premises, or in any rooms or areas directly connected therewith, or
at an off-farm location, of wine produced or bottled by such iicensee.
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4.7 Authorized sales. - Every licensed farm winery may sell wine which it
produced directly %o consumers at the farm winery and at one off-farm winery
Tocation, through the ABCC warehouse, to any restaurant licensed under West
Virginia Code § 60-8-3(k) to sell wine from a _farm winery and to any perscn
Ticensed under West Virginia Code Chapter 60 to sell wine at either wholesale or
at retail.

4.7.1 A farm winery may ship wines from the farm winery without
the bonding requirements of a transporter.

4.7.2 A person or licensee in a state which affords the wineries
of this State =qual reciprocal shipping privileges, may ship for personal use
and not for resale, not more than two (2) cases per month to any adult resident
in this State. - S

4.8 Return by purchaser. - A person, who has purchased wine from a
ticensed farm winery and has taken delivery of such wine within this State for
delivery or use within or without this State, may return 211 or any portion of
such wine to %the licansed premises of such farm winery. To make such return,
the purchasesr need not obtain any Ticense in this State, and may return the wine
in a vehicle owned or controlied by such purchaser.

4.9 Tax on sales. - Licenseas shalil cotlect the tax imposed by the
provisions of West Virginia Code & 60-3-9d and account for them in accerdance
with applicable regulations of the State Depariment of Tax and Revenue.

4.10 Label registration. - Every farm winery offering wine for sale under
the authority of West Virginia Code article 80-8 1is required to register with
the Commissioner rach Tabel which the winery offers for sale in West Virginia.
The farm winery is required to pay a fee of $3.00 for each label so registered.
Mo wine may be sold under the authority of West Virginia Code article 80-8 unti?
it has been registered. . _ } .

4.11 Annual report. - Every Ticensad farm winery shall report its total
gallonage of wine produced or blended for the twelve (12) month period ending
June 30 of each year or partial year. Such report shall be submitted by Tetter
raport within thirty (30) days after the end of such fiscal year.

4.12 Blood alcohol chart. = Each farm winery shall pdst in an cpen and
prominent place within the licensed premises where {1t can be observed by
customers z biood alcohol chart in the form prescribed by West Virginia Cods
§ 60-6-24. ' '

§ 175-3-5. Reserved For Future Use.
§ 175-3-6. Advertising.
6.1 General prohibition. - ATl advertising of wine which encourages

intemparance, makes the consumption of alcohslic liguor appear to be glamorous,
is Jewd or obscene, induces minors to purchase, or tends to deceive or
misrepresent, fs hereby prohibited. Federal Taw, as interpreted by the ABCC,
provides the fellowing guidelines relative <o acceptablie and prohibited
advertising of wine.
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6.2 Permissible media. - A farm winery in West Virginia may advertise off
premises in any media including, but not 1imited to biliboards, newspapers,
magazines and similar pubiications, radio and television.

6.3 Application. - Nc person engaged 1in business of a farm winery,
divectly or indirectly, or through an affiliate, <hall publish or disseminate,
or cause to be published or disseminated, any advertisement of the wine produced
or manufacturad at such farm winery, unless such advertisement is in conformity
with these regulations: Provided, That these provisions shall not appiy to the
nubTlisher or standardized couotdoor advertising company of any Dbillboard,
newspaper, magazine or similar publication, unless such publisher or outdoor
advertising company is engagsd in business of a farm winery.

6.4 Mandatory statements for advertising wine.

6.4.1 Responsible advertiser. - The advertisemeni shall state the
name and address of the farm winery. Street name and number may be omitted ih
the address. o -

6.4.2 Class, type and distinctive designation. - The advertisement
shall contain a conspicuous statement of the c¢lass and type, or other
designatien of the product, corresponding with the complete designation which
appears on_the brand label of the product.

6.4.3 Alcoholic content. - The alcecholic content shall be stated
in the manner and form in which it appears on the labels of the wine advertised.

8.5 lettering.

6.5.1 Conspicuousness ~of mandatory statements. - Statements
required by this part to be stated in any written, printed or graphic
advertisement shall appear in lett er1ng or type of a size, kind and color
sufficient to Tander them both conspicuous and readily legible.

In particular:

6.5.1.1 Required information shall be stated against a
contrasting background and in type or 1etber1ng which is at Teast the equivalent
of eight (8) point type.

6.5.1.2 . Reguired information shall be so stated as to appear to
be a part of the advertisement and shall not be separated in any manner from the
remainder of the advertisement.

6.5.1.3 Where an advertisemeni relates to more than one
product, the reguired information shall appear in such a manner as tc cleariy
indicate the particular products to which it is applicable.

€.5.1.4 Reguired information shall not be buried or.concealed
in unreguired descriptive matter or decorative designs.

£.6 Prohibited statements.
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6.6.1 Restrictions. - An advertisement shall not contain:

6.6.1.1 Any statement that 1is false or misleading in any
material particular. For example, the reproduction of medals or facsimiles of
awards, when no medals or awards have besn given or where the medals or awards
were not given on a competitive or comparative basis are prohibited.

£.6.1.2 Any statement that is disparaging of a competitoer's
preduct, ERERE R - A 7

€.6.1.3  Any statement, design, device or reprssentation which
is obscane, Tewd or indecent.

£.6.1.4  Any statement, design, device or representation of, or
relating te, analyses, standards or tests, firrespective of falsity which fs
1ikely to mislead the consumer. For example, an advertisement may not contain a
statement such as "Analyzed by the Taboratory and found to be
pure and free from deleterious ingredients," or "Tested and approved. Signed by
the = Research Institute." )

6.6.1.5 Any statement, design, device or representation of, or
relating to, any guaranty, irrespective of falsfty, which is Tikely to misiead
the consumer,

6.6.1.5.a Nothing in this secticn shall prohibit the use of
any enferceable guaranty in substantially the folTowing form:

MJe will refund the purchase price to the purchaser if he is in any manner
dissatisfied with the contents of this package."

Blank to be filled in with the name of persen making guaranty.

6.6.1.6 Any statement that the product is produced, blended,
made, bottled, packed or sold under, or in accordance with, any authorization,
law or regulation of any municipality, county or state, federal or foreign
government unless such statementi. is required or specifically authorized by the
Taws or regulations of such government; and if & municipal county, state or
federal permit number is stated, such permit number shall not be accompanied by
any additicnal statement relating thereto.

6.6.1.7 Any statement of bonded wine cellar and bonded winery
numbers unless stated in direct conjunction with the name and address of the
person operating such winery or storeroom. Statement of bonded wine cellar and
bonded winery number may be made in the following form: "Bonded Wine Cellar
No. " "Bonded Winery MNo.__ " "B.W.C. No. _____," "B.W. No. .

No additional reference thereto shall be made, nor shall any use be made,
of such statement that may convey the impression that the wine has been made or
matured under United States government or any state government supervision or in
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accordance with United States government or any state government specifications
or standards.

£.6.1.8 Any statement, design, device or representation which
relates to alcoholic content or which tends to create the impression that a wine
is "Unfortified" or has been "Fortified,” or has intexicating qualities, or
contains distilled spirits (except for a reference to distiiled spirits in a
statement of composition where such statement s required hy thess regulaticns
to appear as a part of the designation of the product).

6.6.2 Statements inconsistent with Tabeling. - The advertisement
shail not contain any statement concerning a brand or 1ot of wine that s
inconsistent with any statement on the labeling thareof.

6.6.3 furative and therapeutic effects. - The advertisement shall
net contain any statement, design or device representing that the use of any
wine has curative or therapeutic effects, if such statement g untrue fn any
particular or tends to <create a misleading impression. For example,
advertisements may not contain statements such as " is good for you" or
"Conducive to well-being."

6.6.4 Place™ of origin. - The advertisement shall not represent
that the wine was produced or processed by one who was not in fact the actual
producer. R ' )

5.6,5 Flags, seals, coats of arms, crests and other insignia. - No
advertisement shall «contain any statement, design, device or picteorial
representation of, or relating to, or capablie of being construed as relating to
the armed forces of the United States, or of the American Flag, any state flag
cr any emblam, seal, insignia or decoration associated with any such flag cr the
Armed Forces of the United States; nor shall any advertisement contain any
statement, device, design or pictorial representation of or concerning any flat,
seal, ccat of arms, crest or other insignia, 1ikely to falsely Tlead the consumer
to believe that the product has been endorsed, made or used by, or produced for,
or under the supervision of, or in accordance with the specifications of the
gevernment, organization, family or ‘dindividual with whom such flag, seal, coat
of arms, crest or insignia is associated.

§ 175-3-7. Violations.
7.1 Prohibited acts. - The Commissioner may suspend or revocke any farm
1icense for violation of any of the applicable provisions of chapter sixty of

the West Virginia Code or of any lawful rule or reguiation of the Commissioner,
or for the following causes:

7.1.1 . For conviction of the Ticensee or his agent or smployee for
a felony related tec business operations of the Ticenses;

7.1.2 For making any false materfal statemeznt in an application
for 1icense; ’ S T oo

7.1.3 For assigning, transferring or pledging a license contrary
to the Rules and Regulations cf the Commissioner;

11
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7.1.4 For selling farm wine to a wholesale or ratail dealer whe is
not a holder of a proper ARCC license at the time of the sale;

7.1.5 For fazilure of the holder of a Ticense to pay an excise tax
together with eany penalties imposed by the Jaw relating thereto and for
violation of any rule or regulation of the State Department of Tax and Revenue
in pursuance thereof.

7.2 Employment of minors. - No person under the age of eighteen (18) years
shall be employed fTor or permitted by any licensse to participate in any manner .
whatsoever in the sarving, sale or delivery of wine.

7.2 JImitation and substandard wine - application of these regulations. -
The production, importation or sale within this State of any product as, or
under the designation of, wine, which fails to conform to the standards
prescribed in these regulations, and by reference therefore to the Federal
Alcohel Administration Act, and regulations duly promulgated thereunder, or of
any wine fermented from razisins, dried fruits, or dried berries or of any
imitation or substandard wine as hereinafter defined, is hereby prohibited.

7.4 Coined names.

7.4.1 The sale in this State of wines identified on labels cr in
acdvertisaments by a types or brand designation which impiies mixiures of wine for
which standards of Jdentity are established in these regulations, or which
identifying type or brand designation resembles an established wine iype name
such as  "Angelica," '"Madeira," "Muscatel," "Port," "Sherry," "Tokay,"
"Sauterne," "Claret,” "Burgundy," is hereby prohibited.

7.4.2 The sale in this State of wine or combinztions of wine and
other alcoholic beverages which contain on the Tabel statement such as '"Whiskey
Wine," "Rum and Wine,” "Gin and Wine," "Beer and Wine," or simulations of such

combinations, 1s hereby prohibited.
7.5 Containers.

7.5.1 The sale of wine in any container originally designed for a
preduct other than wine, or in any container the design or shape of which would
tend o mislead the consumer as %o the nature of the contents, is hereby
prohibited.

7.5.2 The sale of wine in containers which have biown, branded or
burned thesrein the name or other distinguishing mark of any person engaged in
business as a wine producer, importer, wholesaler or bottler or any other person
different from the person whose name is required to appear on the brand label,
is hersby prohibited. :

7.5.3 The capacity of containers for wine shall cenform to
Etandavds of fill prov1ded by regu?at1ons of the Bureau of A]coho? Tobacco and
Tvyearms

§ 175-3-8. Enforcement.

12
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8.1 Samples required. -~ Every farm winery licensge shall, upon demand of
the Commissicner, furnish, without cost to the Commissioner, samples of any
wines upon its premises for purposes of analysis.

8.2 Suspension or revocation of Ticense. - The Tlicense of a Tarm winery
may be suspended or revoked upon proof of violation of any of the provisions of
these regulations, as provided by the Taws of this State.

8.3 Seijzure of substandard and imitation wine. ~ Imitation, substandard or
misbranded wine offered for sale in violation of these regulations may be sefzed
and dispeosed of, as provided by the Taws of this State.

§ 175-3-9. Hearing and Appeal Procedure. - ihenesver the Commissioner refuses
to issue a license, or suspends or revokes a Ticense, he shall enter an order to
that effect, and cause a copy of the order to be served in person or by
certified mail, return receipt reguested, on the licensee or applicant.

9.1 Hearings.

g.1.1 Any appiicant or licensee, as the casz may be, adversely
affected by such. order shall_ have a right to a hearing thereon before the
Commissioner, providing that demand in writing for such hearing is served upon
the Commissioner within ten {10) days following the receipt by such appiicani or
Ticensee of the copy of safd order., The service of such demand for a hearing
upon the Commissioner shall operzte to suspend the execution of the order with
respect to which & hearing is being demanded; however, an order suspending a
Ticense because a distributor refuses or Tails fo keep the hond reguired by West
Virginia Code & 60-8-18(b) will itself not be suspended by such service. The
person demanding & hearing shall give security for the cost of such hearing in
such form and amount as the Commissioner may reasonably require. If the person
demanding such hearing does not prevail in such hearing, or upon Judicial review
theraof, the costs of such hearing shall be assessed against him by the
Commissicner and may be collected by an action at law or other proper remedy.

9.1.2 The Commissioner shall immediately set a date for . such
hearing and notify the perscn demanding such hearing thereof, which hearing
shall be held within thirty (30) days after receipt of said demand. At such
hearing, the Commissioner shall hear evidence and enter an order supported by
findings of facts which will affirm, modify or vacate the order which is the
subject of the hearing. The order resulting from the hearing shall be final
unless vacatad or modified upcn judicial review thereof,

9.1.3 Such hearing and the administrative procedure prior to,
during and following the hearing shall be governed by and irn accordance with the
provisions of West Virginia Code article 29A-5.

9.2 Appeal procedure.
3.2.1 Any person adversely affected by an order entered 7Tollowing

such hezring shall have the right of Jjudicial review in accordance with the
provisions of West Virginia Code § 29A-5-4,

13
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g.2.2 The judgment of a circuit court reviewing the order of the
Commissioner shall be final unless reversed, vacated or modified on appeal to
the West Virginia Supreme Court of Appeals in accordance with the provisions of
West Virginfa Code article 28A-6.

9.2.3 Legal counsel and services for the Commissioner in all such
oroceedings in any circuit court and the Supreme Court of Appeals shall be
provided by the attornesy general or his assistants and in any proceedings in any
circuit court by the prosecuting attornsy of that county as well, all without
additional compensation.

§ 175-3-10. Severability.

10.1 Severability. - The sections and subsections of these regulaticns
shall be deemsd severable. Should any section or subsection be deemed by
judicial opinion or legislative esnactment to be invalid, unconstitutional or In
any manner contrary to the laws of the State of West Virginia, then such opinion
or enactment shail finvalidate only that particular section or subsection of
these regulations, and all other sections shall remain in full force and effect:
Provided, That such remaining portions are not determined to be inseparable,

and, to this end, these regulations are declared separable.

14



. RESPONSE TO COMMENTS

FARM WINERY oHnomh
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Following are the responses to comments received rélative +to
the regulations governing Farm Winery. The comment. or concern

expressed will be stated first followed by the agencyﬂsfreSponsefl
Where appropriate,. comments relative to similar concerns- will be-
combined. ‘ e o

COMMENT: Section 5, relating to sanitatien, is overrsaching and
board and should be eliminated.

RESPONSE: The Alcchel Beverage Control Comm1551on$r is in agreement

with this comment and has eliminated in its entirety all of
Section 5. The Health Department will be respcnsible for
performing all inspections relating to sanitation. Therefore, all
other comments relating to Section 5 will not be repeated.

COMMENT: Section 3.1. 1O does not apply tec farm wineries and should
be deleted. . .

RESPCNSE: The Alcohol Beverage Contrcl Commissioner is in agreement
with this comment and the subject section has been remcved.

COMMENT : Secticn 4.5 relating to the prohibition from selling wine
in any room directly connegted fo. _the _ farm winery is overly
restrictive because many farm wineries are part of the winery
owner's residence. . o . _

RESPONSE: The regulation has been amended in order that the owner
cf the farm winery may use ‘and consglme his cwn prdducts in those
rocms in the structure which are used for the owner's normal, usual
and customary residental activities,

COMMENT : Secticn 4.10, which reguires farm wineries to register
their labels with the Commissioner and to pay a $3.00 fee for each
label sc registered, should be eliminated.. :

RESPONSE: West Virginia Code_§_860-8-28_ recuires farm wineries to
register thelr labels with the Commissioner and to pay a fee of

$2.00 for the registration of each such label. Therefcre, it is =z
matter of amending the statute as cppesed to merely changing the
regulation. -

COMMENT: Section 2.3, which_defines "alcocholic liguor"” should not

be included within the regulatlons as the regulaticns cnly relate
to wine.

RESPONSE: "Alcochelic liguor” includes alcohol, beer, fortified wine
and distilled spirits but it does not include wine with an alcohol
content cof fourteen percent (14%) cr less by volume. West Virginia
Code § 60-8-2 defines "fortified wine” as meaning any wine to which
brandy or other alcochol haszs been added and includes dessert wines
which are not fortified. 2z some co¢of .the wines which are

manufactured by West Virginia farm wineries are labeled as dessert
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wines, they therdfcre fall within the definition of a fortified
wine and fortified wines are included within the definition of
alcoholic liguors. As a result, the inclusion c¢f the term
"alcoheolic ligueor” is necessary to the regulation.

COMMENT: "Distilled spiritsT are not the preduce of farm wineries.

RESPONSE: "Distilled .spirits"” iInclude, by federal definition,

spirits of wine. Therefore, 1t is entlrely possible that distilled
spirits is completely relevant to farm winervies.

COMMENT: The term "distributor"” is not relevant to farm wineries.

RESPONSE: A farm winery _ not_ _rqu%fed Lo be licensed as a
distributor, retailer or prlvatn wine restaurant to engage in those
types of business activities. As a result, the definition of

"distributer” must be included in crder to determine what the
business activity i1s comprised of.

COMMENT: The rule would seém to preclude the buy:ng of grapes frcm
West Virginia g¢rowers that do not have a winery.

RESPONSE: As a result of a typographical errcr, the definition of
"farm winery" was incomplete. This definition has been corrected
so that the owner is now able to purchase raw products from growers

of grapes within the State.

COMMENT: The definition of "fortified wine" includes dessert wine
but should not be so classified.

RESPONSE: West Virginia Code § 60-8-Z includes dessert wines whlch
are not fortified within the definition of “fortified wine.

Therefore, it 1is necessary to change the statute as opposed to
changing the regulation. L L
COMMENT: The term "importer" fer farm winery operations is —
inappropriate. . ce - - : —

RESPONSE: The Alcchol Beverage Contrel Commissioner agress and the
term has been eliminated from the regulation.

CCMMENT: The term "manufacturer” refers to zlcoholic liguor but
the product of the farm winery is. ‘excluded from this category.

RESPONSE: As discussed previcusly, the ferm "alcoholic liguor”™ may
very well include the spirits of wine and, as a result, must be
included within the definition ¢f manufacture.

COMMENT:. The term "original package"” is inapplicable because it. .
refers to the original package of alcoheolic liguor. -

RESPONSE: The term has bzen amended to include wine.

CCMMENT : Sections 3.1.11, 3. and 3.1.6 should not be included.
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RESPONSE: Sectien 3.1.6 xréguires the .applicant for a farm winery to
include on the application the arrest record, if any, of the
applicant and its __principals, officers, directors, owners,

employses and manager/steward, Including disposition of all such
arrests. ) o s o

Section 3.1.7 requlres the appllcant to include the number of
employees. I

Section 3.1.11 reguires the application to ke made upon the
ABCC form.

While the Alcohol. Beverage Control, Commissicner is in
agreement that there i1s no necessity for including The number of
employees upon the license application and, as =a resuli, that
specific reguirement had been removed from the reculation, the
other two (Z) items so listed are in fact still being required.
Since wine, like beer and other alccholic ligqueors is a regulated
industry, it is necessary to know the arrest recerd and disposition
of all such arrests of individuals who are participating in such
activities. Additionally, the Alcchol Bevarage Control
Commissioner <¢an see no reason to not regquire the farm winery
application to be made upon a specified form.

COMMENT: The thorough investigation by the Alcchol Beverage
Control Commissioner under Section 3.2.2 is merely a duplication of
effort in that the federal government alsc allegedly performs a
similar investigation.

RESPONSE: While it i1s possikble that the federal government may
perform an investigaticn, it is felt that all matters which may
affect the public welfare, health and morals should be knoewn by the
Commissiconer. As a result, the Commissioner is of the épinion that
it is incumbent upon him to assure a thorough investigation does

take place. LT T -

COMMENT: BSecticn 3.8 seemg to be redundant_in. that 1t requires a
copy of the applicant's federal basic permit to be provided to the
Alcchel Beverage Control Commissicner.

RESPONSE: The State does not intend +o issue =z license to an
individual who deces not have a federal basic permit. As a result,
it is necessary for that individual to provide a copy of the permit
in order %o assure that appreval from the State igs cbtained.

COMMENT: Section 3.9 might _beitter reference the BATF regulations
of the United States.

RESPONSE: Appropriate amendments have been made to the regulation.

COMMENT: Section 2.24, which defines "wine” should have a lower
percentage {(2%).

RESPONMSE: The Alcchel Beverage Control Commissicner is in agreement
inscfar as a lower percentage of alcohel in w1ne is necessary and
the regulation has keen amended.




FARM WINERIES ) ) Page 4

CCMMENT: Section 2.25, which defines "wine tasting” is tococ narrow.

RESPONSE: West Virginia Code § 60-8-3(f) autheorizes a retaller
under West Virginia Ccode article 60-8 to organize a wine taster's
cilub in order to have wine tasblngs The wine tastings are to be
attended only by duly elected or approved. dues. payving members and
their guests. Therefore, the definition within the regulation is
not overly narrow; in fact, . the definition is in keeping with the
statutory section. As a result, this is another situation where
the statute may need to be amended.

COMMENT: Section 4.2.4.2 which establishes an annual fes for a

wine tasting license should be deleted.

RESPONSE: West Virginiz Code § 80-8-3(k){3) requires that an annual

wine tasting license be obtained and that the fee be $50. OO per
year. - . — - _

COMMENT: Secticn 6.3 wh;gh_Qgglatgg_jgg advertising should state

that any billboards in place priocor tc the adeption of this
regulation need not be changed.

RESFCNSE: The Alcohol Beverage Control Comm1551oner dees not feel

that such a change is necéssary.

COMMENT: Section 7.2 prohibiting the employment of any person
under the age of 21 should be changed to provide an exception for
the immediate family of the owner cf the farm winary.

RESPCNEE: While the Alcohol Beverage Contreol Coemmissioner does
agree to change the minimum age to that of a person of 18 years, 1t
does not feel it is inappropriate for someone under that age to be
able to sell or serve or deliver wine. To do sc would place the
farm winery 1in a position contrary to that of a retail ligquer

store. - -

COMMENT: Section 7.5.3 should be amended to ingclude the Bureau of

Alcohel, Tobacceo and Firearms.

RESPONESE: The Alcoheol RBeverage Control Commissicner is in agreement
and the regulations have been so amended.

COMMENT: Section 8.1 should »e amended to regquire the Alcchol
Beverage Control Commissicner to reimburxse the farm winery for
samples which are taken for purposas oif analysis and to reimburse

suchh farm winery within 15 days.

this prop051tlon The analyses are necessary in order to assure
public safety and welfare and, as a result, the Alcchol Beverage
Control Comm1551oner should not haVe to pay a cost to perform this
service. -- =

COMMENT: An exemption from the ligense fee should be established
for wine tastings which are exclu51vely for West Virginia preoduced
wines. L o o
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+ RESPONSE: The license fee is_ required py_ statute and the Alcohol
Beverage Control Commissioner c¢annot preovide an exemption where
nene exist within the statute. ' ' '
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2ugust 3, 1990

Ccmmissioner Harry G. Camper ' : o .
West Virginia ABCC

P O Box 4047

Charleston, WV 25304

Dear Commisslioner Camper,
I am enclesing my &cmmehts regarding Emergency Rules for

Farm Winaé¥ies. If you oxr vour staff have any questlons,
please feel free to contact me. :

Sincere

7i¥son E. Ward
President, Fisher Ridge Wine C mpany

cc.Commissioner, Department of riculture - - .. ol
Office of EAvircnmental Health Services ... R o R

Encleosure : oD Ll == mmE e LT i o




FISHER RIDGE
VINEYARD ~= WINERY Charlesion, Wast Vi 23501

(304) 342-8702 or 3432306

General.

These comments represent the opinions of the Fisher Ridge Wine Company
only. They are not intended to represent the opinions of cother members of the
industry. Neither do other members of the industry such as the West Virginia
Grape Growers, represent Fisher Ridge.

It is our opinion that the new regulations as reviewed by us are basically
acceptable with the exceptions of the items listed in part two. However we were
distressed at the limited amount of time available for review. It is our
opinion that these regulations should not have bheen imposed as emergency
requlations as no emergency exists. Furthermore, there is no excuse for not
even informing members of the industry that emergency regulations were to be
impesed.

Comments of the Fisher Ridge Wine Company on Emergency Regulations ABCC
Title 175 Series 3 1990

3.1.190 This item dces not apply to Farm Wineries and should be deleted.

4.5 On line six, the words "or in any rooms directly therewith" sheould be

deleted. . ._. -
One must understand that many Farm Wineries are attached to the home of

the proprietor, hence not even a glass of wine could be had with a meal after
hours,

175-3-5. Sanitation

With one exception it is our opinion that the original sanitation
regulations worked very well. The new regulations are vague and may even be
interpreted in such & way as to make it impossible to function. two option are
acceptable., One is to delete all sanitation regulations until such time exists
to completely rewrite them. The second is to leave the original sanitation
rules in effect with one exception. That exception is 5.3.2.

Prohibition of recycling of wine bottles is unconscionable in this time.
Furthermore it is the standard in both the soft drink and beer industry.

These comments are respectfully submitted with the intent of improvement of
the regqulations. :

Sinceraly,




;Aﬂ@3>.cﬁari
ommwmmmgqa 12D

a).
iy

Tadue)

g
SO TIV A
o4

POEGT AM uolseaTaRyD R Co
LvOF Xod O 4

DOGY BTUTHITA 2S3IM
‘D AIXRH ADUOTSSTWWOD

g h

Lk
Cow . . ﬁ mTr
“ oommmvmhomowmmvmﬁvomv
mﬁommmw_smgﬁok,:o,mmzﬂ_u

_ mc__u__:m SHY eDipa g1

>w_mz_>> v QIVAZNIA

DA ¥IHSI




= B

3

g,  West-
Whitehil( RECEVED

3 Maiing Addrecs
% ¢ ' : :
%*4’10311\ d ‘(Dmerg, Led. S0 PH 322 Fisher Ru?:lzssis
Route 1, Box 247C5 W.VA.AB.C '
Keyser, West Virginis 26726 [OMIAISSIONER
{304) 788-0035

July 29, 199¢

Mr. Harry Camper, Commissicner
Alcohol Beverage Ccntrol Conmmission
P.C. Box &4our7

Charleston, W.Va. 253204

Dear Commissiconer Camper:

I am in receipt of the proposed Emergency Rule for Farm Wineries
which was filed on July 3 and to be effective on August &, 1990.

I have reviewed these Rules and, with one exception, I have no
problems with with the Rule as written. Of course, many of the
provisions are subjective criteria and I may have questions at
the time of their appilication and enforcement.

The one exception is Paragraph 5.9.7. This paragraph could be
interpreted tc¢ require the washing of all grapes priecr to
erushing and pressing. If this was intended, this would be =a
substantial problen. In the wine indusiry, grapes are never
cleaned or washed prior to crushing (of_pourse, Wwineries will
only accept grapes that are clean and free of rot and dizease).

In fact, a requirement to wash the grapes would result in a
sericus reduction of grape and wine quality, and could run afoul
of the Federal requirements on amelioration of wine.

I thank you for the copportunity to comment on this propcsed Rule.

Sincerely Yours,

2 i

Stephen D. West
President

¢e: Joseph Scheock, Dept of Health
Robert Williams, Dept. of Agriculture




July 29, 166C

RECEIVED
P.C. Box 4047 0L 31 py 5 22

Alcohol Beverage Control Comuissionsr

Charleston, WY 25304
‘ WAL A

pear Gentlemen: COMHIS iR

As I z2m looking the Zmergency Rule for Farm Winerﬁesfl am
shocked of its unpraciical, ussless and harmful content fo distrey
the small enterprises, and put out useful taxpayers from thair
business, Our economy need less restrictions and more jobs, more
people to pay taxes for the education and other public services,

Let the Parmers alon to work, create, prosper and cur whol Country
will prosper with them, and doni criple and paralize them with
sensles, rizid bureaucratic regulations., Grapgwowers are responsible
useful fTarmers and dont need so meny obsteles, if they %m ovoid ons
they will kneck out the others. They need freedom and peace to
accomplish their h=rd job. Treat them like Zuropeans do, the wine
they can sell freely like pciatoes apples, or other farmer product.
The rizid buroeucracy is dead of healthy eccnomy. See it in Russia!
We are already marciing from democracy to the timocracy where the
Big moguls misleading the short sighted lawmakers and distxying the
heslthy ecconomy in our Country. In Washingion the Gallo and Tallor
with unfair Qccupmtionsl Tax ruining the small guys, and in Chaf*leston
The Georges Socity excluding the small guys from the market., We the
grower dont ask for any favor for ousself just the fair treatment
from the big greedy nozuls. Liveand let live, How do you expect
from us %o pay 2 50.00 for testing, § 25.70 svecial fees, if you
restric us o sell our product? Why shou'd we wash the graovss ba-
for the process o distrsy the quality of ocur wine?® Plus that cost
meny and plus work. 7Vhy) do we need more and more boaring buroeucrats
wno try to paralize the healthy economy? We should kery our young
rurar veovle in West ¥Yirginia, pay here taxes and not force them cut
frgm State to find a job, and the grapes grewing, and winemaking is
the long range answer for it. Dont kill us but suport any of enter-
prizes in West 7Yirginia, because Wsst Virginian pecple are still
honest, hard working people, if we let them, and educate them for
selfsupport, and not to force the to the welfare, just because few
shelfish big guy want make Franch coloni from the West Virginia,

Dr, FerEiic Frank Androlzi
Professor Emeritus, ang

Grapegrower, Melomel maker
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July 28, 1990

Harry G. Camper, Jr., Commissicner
Alcchol Beverage Control Commission
P.O. Box 4047

Charleston, WV 25304

A 00a)

Dear Commissioner Camper: s

This letter is to: 1. submit comments to your emergency ruie
number 175 series number 3, and emergency rule number 175

series number 4; 2. reguest an extension of 180 days for
comments, and 3. provide background information to assist.

you in efficient and economical interaction with farm wineries. -

In a majority of cases farm wineries are agricultural enterprises
usually operated as a family type farm supplying products

cf their agricultural efforts directly to the ultimate consumer.
No known pathcgen has been found te live in a solution with
greater then 10 percent alcohol and a ph factor under 4.0,

Farm winery wine is greater then 10 percent alcohol and lower
then 4.0 ph. Even FDA on May 23, 1990 stated: "Wine is a

very safe focd preduct". Due tc the fact that one of the

457 components in a wine product from grapes and fruit is
alcchel, these wine farmers need to comply with many regulatiocns
designed for alcchol preducers. The creation cf farm winery
legislation was to recognize the unigueness and to remove
unnecessary or excessive burdens from these wine farmers

while still permitting the minimal control required. Unlike

the "Factory" style operations of the Gallo's in the wine
industry, the farm winery attracts tourists (customers) by
their individualistic locatiens, structures, sales rooms,
scenery, picnic tables, etc. C(Customers seem to have a picture
of wineries in caves or subterranean cellers. In any case

farm wineries must show the customer much "hand crafting”

of their wines to win the customer's approval.

On-éﬁE%LZO, 1988, at a meeting between West Virginia Grape
Growers, (WVGGA) the then WV Department of Health, WV Department
of Agriculture, and the WV Farm Bureau, Dr. Heydinger, Health,
and Gus Douglass, Agriculture, agreed that the proposed Health
Department's sanitation rules be suspended until Health could
resolve problems documented by the wine farmers. The documentation
provided showed that the West Virginia proposed rules were
contrary to good wine production practices used in sister
states and arcund the world. WVGGA represents seven of the

nine wineries in the state and, on numerercus occasions has
tried unsuccessfully to effect a meeting with the Health

304-289-3493
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people to correct hazardous and harmful aspects of the proposed
sanitation rules. It appears that vou have incorporated

these same suspended sanitation rules into your emergency

rule 175 series number 3 document verbatim and thus still
uncorrected. This will cause irreparable damage to the infant
farm winery industry and will preovide a less safe product

of lower guality to the public at still a greater cost.

With this background we hope you will consider our request

to withdraw your emergency rule number 175 series 3 and series

4, and refile with a 180 day comment pericd. This would

permit you time to effect the meeting with WVGGA representative
- and will not place the meeting during the terminal growth

and harvest times dictated to the grape farmer by Mother

Nature.

Because ¢f several conflicts between the federal regulations
of BATF and emergency rule 175 series number 4, it is recommended
that the following be added as paragraph 2.1.40:

"2.1.40 West Virginia Farm wineries are exempted from the
regulaticns contained herein."

Such wording would allow West Virginia Wine Farmers most

of whom are not lawyers to review the fifty odd page June
12,1990 section of the Federal Register titled Revision and
Recodification of Wine Regulations; Final Rule. Considering
the impact against the 56 pages of emergency. rule number

475 series 3 and 4 while still tryving to_care for their grapes

+Ehat Mother Nature brings’ to maturity-during the next sixty
days.

Specific comments... with the understanding that crosschecking
between series 3 and series 4 of emergency rule number 175
and with 27 CFR Part 4 et al. have not been accomplished.

WV Forxrm # 7 Title number .l175, series number 3
While the purpose stated is to preclude confusion, review
indicates some added confusicn is created, see following.

Fiscal note implies no fiscal impact, yet 4.10 indicates

that farm wineries need to duplicate federal registration

of labels with the state. While the Federal government does
not impose a charge on the winery, the state is requiring
$3.00 to cover their costs. It is unlikly that $3.00 per

label will cover the cost. With nine farm wineries in existence
and several labels per winery, storage and monitoring will
most certainly exceed the fee. In addition the fee should

not be imposed on farm wineries in that federal registration
is sufficient in sister states. It is reguested that the
basis for this duplication of label registration be researched
and reviewed with the view cf elimination to reduce the cost
of state government administration and to avoid placing a
competative burden on WV Farm Wineries.

Further examination will reveal still more added cost impact
on the operation of ABCC with no measurable control benefit.
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for their control function.

&175-3-1. General

Cited enabling legislation is unavailable to WVGGA in the
time frame of this review. Therefore, we need to reserve
comments until such documents are reviewed,

&175=3=2. Definitions [format difers from &175-3-1.]

2.1 talks about alccholic liguors but 2.3 excludes the product
of the farm wineries. Why even talk about alcohol liquors

in a farm winery rule since farm wineries do not produce

any thing but the excluded wine?

2.6 "Distilled spirits" again this is not the produce of
farm wineries

2.7 Distributecr ditto

2.8 uses the off-farm location ccncept as a location for
growing grapes or fruit for wine production with only one .
off=farm location permitted. This would seem to preclude
the buylng of grapes from West Virginia growers that do not
have a winery nor wish to go thrcocugh the expense and paper

- =ZETEgork required by a winery operation. This narrow view seems
==%o defeat the’ purpose of trying to stimulate state agriculture
development.

2.9 "Portified wine" includes dessert wine but in fact would

not be so classified, in many cases dessert wine is not fortified
and then BATF and the federal regulations would nct state

they are fortified. There are numercus other conflicts that
would be apparent with time for a full review.

2.10 "Importer" for farm winery operations this seems to
be more boilerplate for the lawyers rather then the wine
farmer since farm wineries would be precluded in normal business

from alien wines.

2.11 "Intoxicated" should be specific according to federal
or cther West Virginia law...ie. blood alcohcl level of ...
or breathlyser reading of... rather then a subjective description.

2.13 "Manufacture" talks of alcoholic liguor but the product
of the farm winery is excluded from this category in 2.3.
appears lilke more boilerplate for the lawyers.

2.14 while applicable to farm w1nery includes confusion factors
by also identifying non farm winery aspects., more lawyer
boilerplate.

2.15 again exclude farm winery operation since it states
original package......heolds alcoholic liquor

This same feeling of not knowing what a farm winery is carries
on throughout the emergency rule.

Hoping onward: &175-3-3 Licensure.
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While you utilize Federal BATF information, you have added

extra requirements not originally in farm winery licensure

such as 3.1.11, 3.1.7, 3.1.6., This not only requires duplication
of federal documentatlon but alsc conflicting information.

The State of West Virginia needs to save money and should
normally consider using established federal paper work to

avoild added expense t0 the state.

Further duplication continues to be expensively highlighted

in 3.2.2 ...a thorough investigation after the tight screening
by the feds seems to be a costly duplication and possible
harasgsing situation rather than a stimulus to the agriculture
and state ecconcomy.

3.6 then says send in the a copy of the applicant's federal
basic permit. Why if you are going to do your own investigation?

3.9 Believe Internal Revenue laws might better read: "BATF
regulations of the United States."

Mr. Camper what we are trying to say is that there are enough
justificaticns available for you to consider a delay in processing
these emergency rules. Since it has been eighteen months
since the legislaticn most recently impacting on the farm
wineries we would recommend a withdrawal of emergency rule

175 series 3 and series 4 until after haxrvest when we will

be able to assist you in the beskr-pdfsiblesiiled Stect
the public and still permit devéIbpmea B e Y Fwinery
sector of the West Virginia economy. Flgures in SLSter states
indicate that for every dollar spent at a farm winery results
in as much as $47.65 added to the state econcmy. Please
assist us in help to the economy and maybe we can assist

in preoducing an efLLCLent sector for your alcchel beverage
peocple to control.

Since the first six pages plus ceover pages have almost two

and a half pages of comment maybe the ABC, Agriculture Department
and WVGGA could use added time to produce a livable rule

for all West Virginians. Please let us know how we can cooperate
with your peocople.

o ———a e e

Slncerely,

Robert F. Pliska
Executive Secretary
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DEPARTMENT OF AGRICULTURE

‘ State Capitol
Charleston, WV 25305
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Cleve Benedict
c ..
August 2, 1
The Honcrabld Harry Camper
Commissidner . ’ : -
Alcchol Beverage Cohtrol Commission
T. {. Box 4047
Charlieston, VWest Virginia 25302

Dear Commissiconer Canpex:

We ceriainly apprecizte the oprortunity
a2 They zpply Lo farm winerie I wcu’d like
;i in

to comment on the proposed rules
to compliment vou and vour stafl

the legislation passed by
farm wines Iindustry.

In genexal, I believe that the regulaticns are sugportive, however, I
weuld like $£2 make a few points regarding the rule., I will trxry to make my
points Daragraph by paragraph so thait they are zazily followed.

I Segticn 2.8, =zhers iz a typographical error in the
defin lt*cn o 7 farm winery. "Iines 3 and 4 should r=ad

a
f grapes and other fruif or heney with 25% of the
-
[

"ferment © raw
products =z produced by he owner of such fazrm winery on the
premises of that establishment and ne meore than 28% cof such produce
originating from any scufce outside the state provided. . .7 Since

th nguage was taken diresctly from  the law,

ply a typcegraphical srrer.

i 5 ozuses me a2 bit
that the definition ¢f a wine tastin
nct sure why it is now written
wineries. Under this definiticn, a
Assoziation would be xequired to .

tasting license for their annual meeting

it appears this is

more concern. I 3o not kbelieve
ig included in the law. I am
to specifically inciude farm
West Virgini Grape Crowers

purchase a 850, cne time, wine

Also, many other organizations arcund the

tastings which promote West Virginiaz

pa=-iEL Y

wi

nes.

when wWines are tasted.

state conduct wine
I would suggest an

examption from *his fee ke included when the tasiings are

exclusively of West Virginia producsed wines,

from licensed farm

wineries. This weuld =zllow for the promoticn of this agricultural

industry without the increzsed purden
wine tasting was held.

-~

N

a 589

iicense each time a
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on £.8 raises the gquestion whether 1t would be a
for the owners of  a winery to have wine with their
: f z¢ the farm winery. Sevzral of
te are logated in cor conmnesctzd to

pPs scme changes neads to be made

eas .in Section 5 alse are of some concgsran. Thiz is
Lased in par ac /

t that a meeting was o
= b

ic

epartment of Hsalth when the
i
n

o)

¥

L

2
pection of farm winerie
Frasment Detween the wineries and
Lo mutually work on crziteria to  be uszed for
’ s best I can ascertain,
erles wers Lot £forded an opporiunity to

by
0
Il
-
S
e
1
1]
S 3]
o

5.
113
o
<
IJ
i
Ty G
[B]
H]
M - -
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Paragraph 3.8 mandates thzt all emplovees of farm wineries have
a phvysical examinaticn with itheir records on £ils. While +thi=z is
prebably not sgsuch 2 bad ldea, 1t dcoces szem te be a bit o an
overkill Iin requiring a physical examination and certificate. I
helieve that a le statement that no perscn suifering from

=
centagious or infectious dissases ghall work in & licensed place of

DUsiness in the manufacturing cr koititling of wine would be
sufficient o2r reguiring = Zfood  handlers licanse might also

accemplisn the goal.
Szotion 5.91  is  prokabkly the nest devastating to ouz famm
ies and this is an areaz whers theres was some agreement between

winexr o
the wineries that this
byl

the Hezlith Department and & clause weuld net ke
included. Washing and rinsing grapes 1in  potable . water 1s an
impractical and could be camaging o the wine making process in that
it removes native yeast which are important in  the development cf

unigue wines.

I do hope that veou will takse an cpporftuniiv fto review these comments in
the light iz whish thevy ars intended. OQux = ineries have the potential to
devalopr inte a viakle and vibrant industry and we a2ll must werk together for
that goal to bhe acoomplishe

I will e happy +to discuss any of my comments with you at yeur
conveniencs. - : - ”

Director
Morketing & Develepment Division
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. “JERSEY MT. RCAD*
P.C.BOX 1850
ROMNEY, WV 286757

Sebneider’s SCHNEIDER’'S WINERY

(3C4) 822-5944

Q’Z/irzszg July 28, 1990

Alcchol Beverage Control Commissioner
P.0. Box 4047
Charleston, WV 25304

Gentlemen:

Enclosed next under is a copy of an unsolicited request for
a "Wine Tasting" to be held at Morgantown, WV. This is typical
of the "Wine Tasting" reguests received from various civic or-
ganizations, fund raising groups, etc.

The farm wineries of West Virginia cannct afford to pay a
fee to travel half way across the State to give their wine away
in promoting, not only their wine but other West Virginia
products and the state itself. At the vast majority of these
events wine 1s not sold, therefore there is no income to the
winery owner. To charge the wineries for the priviledge of
giving away wine and promoting their product is to greatly
shackle and impede a new industry so desperately needed in West
Virginia. - T ’

Sincerely,
e f
\J—*——-—-’“”
KENNIS F. SNYDER, Owne

Mcontanil Semperi Liberi
President West Virginia Grape Growers Assoc.

Krs:ngs

2 Incl
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July 21, 1990

Mr, Xen Snyder, President

West Virginia Grape Growers Assoclation
Bax 1350

Romney, Nast Virginia 226757

Dear Ken: , »

I hope this letter Yinds you In good health, and in a prosperus wine
geason. As w2 discussed, I am writing to request that you and the other
vinters come to our National Association of College and University Food
Service Regional on November 27, 28, & 29th, 1590 here at the
Mountainlair. We would like for you to put cn a wine and cheese tasting
seminar, that would be comprehensive, informative and fun. The audience
that you would be speaking too are all food service professionals from
collages all over the mid-eastern seaboard.

Ne have tantatively slated you in for wWednasday, Novexber 28, 1990 at 3:00
pm to allow you time t~ =et up , as well as travel tinms, and other
arrangements you may need. This seminar is being featured as a highlight
of the day. Many of the college food service directors that we have
contactad have already expressed a great deal of Intarest, and are
awaiting this saminar with enthusiasm.

All of the overnight accomodations, for you and the other vinters will be
again at the Ramada Inn, at no charge to you. As before, when you were
here with the Chef’s Association, any food products, you need, (breads,
crackers, aetc,) will be provided. Again, as before, 1f you let pa know
what your glass requirssents, and linen requiremsments will be bsfore the
ssminar, and the costinwlwd to us,- a.fuinqdvacoupo:ub.lc, Iwill

. appreciate it.

p -
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Nere you going to contact the persons that manufacture cheeses here in
West Virginia, ‘or do you have a list of persons that I could use to do s0?
I resember us talking about It at the SGS, but did not write any
Information down, and my recall facitilties are not so goodlil!

We are looking forward to yocur seminar, and I hope you will enjoy yoursell
while you are here. Ir you would liks to attend the entire conference, or
take part 1n the show case to display your wines, and those of the other

growers in the assoclation, please let me know and I will take care of
those arrangements. _

This will be a gresat cpportunity for you to proaots the great state of
West Virginia and its wines, and I lock forward to working with you agaln.

ly yours,

,

Andiy Minix, Executive Chef
Nest Virginia University
Host Coordinator NACUF3 II
Reglonal




STATE OF WEST VIRGINIA
DEPARTMENT OF AGRICULTURE

Etate Capitol
Chariaston, WV 25306

Rugust 3, 1950

The Honerable Harry Camper
Commissioner

Alconol Boverage Control Commission
P. ©. Box #047 -
Charleston, West Vizginia 28304

Deoar Commigsionar Camper:

In additien +to cur previous comments regarding the emsrgency rules filed
dezling with farm winories, we would like to wmmke one additional commsnt. It
deals with paragraph 8.1 where the Commiszsioner i1s ailowed to, wighout coszt
and upun demand, collagt samples from  the farm  wineries. The VWest Virginia
Department of Agrigculture, and it is my understanding t©

Adminigtration, pay for samples colleocted for the purposes of analys It i

our concern that samples could be collected for each varisiy and each biend of
winge and that +his= could amount to 2 fairly significant loss to  the farm
wineyiss., I believe that the Alcchel Bewverage Control Commission should ke
reguired to pay tha wvwhoeleszle qogt for tﬁerﬁép;s for the purposes of ramples.

T2
: S

i

We appreciste vour consideration in this mattor. I would bo happy to
discuss 1t at your convanicenso.

Sincerely,

i

Robavt L. Williams
Divoctor
Harketing & Development Division




