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APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

Rules Governing Substanca Abuse Screening, Standards and Procedure

Rule Title:
Type of Rule: Legislative [ ]Interpretive [___] Procedural
Agency: WV Office of Minars' Health, Safely and Tralning
Address: 7 Players Club Drive, Suite 2
1 Charleston, WV 25311
Phone Number: (304 558-1425 Email: bik@wvago.gov

Fiscal Note Summary
Summanzc in a clear and concise manner what impact this measure
will have on costs and revenues of state govemment,

DMHST does not anticipate that this proposed rute will have any fiscal impact on the costs or revenues of
this agency.

‘ Fiscal Note Detail
Show over-all effect in Item 1 and 2 and, in Item 3, give an explanation of
Breakdown by fiscal year, including long-range effect.

1 FISCAL YEAR
Effect of Proposal Current Next Fiscal Year
| Increase/Decrease Increase/Decrease (Upon Full Implementation}
! {use “) (use “-)
1. Estimated Total Cost 0.00 0.00 0.00
Personal Services 0.00 0.00 0.00
Current Expenses 0.00 0.00 : 0.00
Repairs & ':Altcrations 0.00 0.00 0.00
L Assets 0.00 0.00 0.00
| Other 0.00 0.00 0.00
2. Estimated T;"“" 0.00 0.00 0.00

|
Rules Govemning Substance Abuse Screening, Standards and Procedure
Rule Title:




' Rules Governing Substance Abusa Screening, Standards and Procedure
Rule Title:

3. Explanation of above estimates (Including long-range effect):
Please include any increase or decreass in fees in your estimated total revenues.

OMHST does not anticipate that this proposed rule will have any fiscal impact on the cosls or revenues
of this agency.

. MEMORANDUM

Please identify any areas of vagueness, technical defects, reasons the proposed rule would
not have a ﬁ;cal impact, and/or any special issues not captured elsewhere on this form.

None.

Due: /23261

Signature of lgency Head or Authorized Representative

///M,,./
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EMERGENCY RULE QUESTIONNAIRE

DATE: April 8, 2013

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM :{Agency Name. Address & Phone No.) WV Office of Miners' Health, Safety and Training

7 Players Club Drive, Suite 2
Charleston, WV 25311

(304) 558-1425

EMERGENCY RULE TITLE: Rules Governing Substance Abuse Sereening, Standards and Pro

1. Date of filing -April 8, 2013

2. Statutofy authority for promulgating emergency rule:

W Va Code § §22A.6.14 a0d 22A-1A-1 et seg

3. Date of filing of proposed legislative rule: December 27, 2012

4, Does the emergency rule adopt new language or does it amend or appeal a current
|

legislatfverule? Che amendedcmergencyrule amends-the-existing emergency—rulets
; reflect the changes made by the filing of the agency approved rule.

5. Has the same or similar emergency rule previously been filed and expired?
|
No |
I
6. State, with particularity, those facts and circumstances which make the emergency rule

necessary for the immediate preservation of public peace, health, safety or welfare.

o ont




If the emergency rule was promulgated in order to comply with a time limit established by
the Code or federal statute or regulation, cite the Code provision, federal statute or
regulation and time limit established therein.

O 1L o £ A
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State, with particularity, those facts and circumstances which make the emergency rule
necessary to prevent substantial harm to the public interest.

[ CaDONSE T CHIOINET a0 (114 l.l:' ANEE maac (3 LEC T 11 ), [agc
goal. To avoid confusion to both the coal industry and coal miners these additional
safeguards should be implemented now.




EMERGENCY RULE QUESTIONNAIRE

RESPONSE TO PARAGRAPH No. 6

The Legislature gave the Director the authority to file this Rule as an emergency
(W, Va, que § 22A-6-14). The initial emergency rule was designed to remove from the
mines those individuals who are using illicit substances and are, therefore, a safety risk to
themselve§ and others. In response to comments, additional changes were made to the
rule that v\;rill further that goal. To avoid confusion to both the coal industry and coal

miners these additional safeguards should be implemented now.




BRIEF SUMMARY OF THE EMERGENCY RULE AMENDMENT
STATEMENT OF CIRCUMSTANCI?SN(IJ)ONSTITUTING THE EMERGENCY

The Legislature passed House Bill (H. B.) 4351 during the 2012 Legislative
Session. Among other things, H. B. 4351 created a new article 1A in Chapter 22A. This
new article created a mandatory substance abuse screening policy and program for all
coal operaiors and independent contractors who employ certified persons as defined in
W. Va. Code § 22A-1-2.

The initial emergency rule was designed to remove from the mines those
individuals who are using illicit substances and are, therefore, a safety risk to themselves
and others. In response to comments, additional changes were made to the rule that will
further that goal. The changes are: requiring the temporary decertification of individuals
who fail a pre-employment drug test; requiring all substance abuse policies to also

|
include a breath test for alcohol; and, defining the term "serious accident.” To avoid
confusion to both the coal industry and coal miners these additional safeguards should be

|
implemented now.
|




TITLE 56 2o
LEGISLATIVE RULE 300 -8 R 423
OFFICE OF MINERS’ HEALTH, SAFETY AND TRAINING

| SERIES 19
RULES GOVERNING SUBSTANCE ABUSE SCREENING,
: STANDARDS AND PROCEDURES. )

[

§56-19-1. = General.

1.1 Scope. This rule applies to every employer of “certified persons,” as that
term is defi:jnad in W. Va, Code § 22A-1-2(d)(3), and to every employer of employees
who as part of their employment are regularly present at a mine and who are employed in
a “safety-scr;sitive position,” as that term is defined in W. Va. Code § 22A-1-2(f).

1.2 ' Authority. W.Va, Code § § 22A-1A-1 et. seq. and 22A-6-14,

1.3 ' Filing Date.

14 Effective Date.

§56-19-2. | Purpose.

2.1 ! Purpose -- The purpose of this rule is to implement the mandate of W. Va.
Code § 22A-1A-1 et. seq.
§56-19-3. | Definitions.

3.1 | Unless the context in which a word or phrase appears clearly requires a

different meaning, all terms used in this rule that are not defined herein shall have the
meanings set forth in W. Va. Code § 22A-1-2.

' 3.2 ! Adulterated Spemmcn The term *“adulterated specimen™ shall mean a
specimen that has been altered as evidenced by test results showing that the specimen
contains a ..ubstance that is not a normal constituent or containing an endogenous

substance zitla concentration that is not a normal physiological concentration.




3.3 Centificd Person. The term “certified person” shall have the meaning set
forth in W. \}Fa. Code § 22A-1-2(d)(3).

34 Code. The term “code” shall mean the West Virginia Code of 1931, as
amended.

3.5  Director. The term “director” shall mean the Director of the Office of
Miners’ Heajlth, Safety and Training, and shall include his authorized representatives
where applicéble.

3.6 Employer., ‘The term *“employer” shall mean all operators, independent
contractors, :subcontractors, or otherwise that employ certified persons who work in
mines, or employees who as part of their employment are regularly present at a mine and

who are employed in a safety-sensitive position,

3.7 . Hlicit Substances. The term “illicit substances” shall mean illegal drugs

and substances, as well as prescription drugs used illegally or in excess of therapeutic

levels.

3.8 | Independent contractor. The term “independent contractor” shall mean

i
any firm, corporation, partnership, or individual that contracts to engage in the extraction,
\
. |
production, hauling, loading, processing or preparation activities associated with a mine

as defined in: section 3.10 of this rule.

3.9 Medical Review Officer. The term “medical review officer” shall mean a

licensed physician with knowledge of substance abuse disorders, laboratory testing, chain

of custody, collection procedures, and the ability to verify positive, confirmed test resuits,

The medical review officer shall possess the necessary medical training to interpret and




evaluate a pojsitivc test result in relation to the person's_mcdical history or any other
relevant biom;dical information.

3.10 Mine. The term “mine” shall have the meaning set forth in W, Va, Code §
22A—1-2(a)(6i and shali include any underground coal mine, surface coal mine, coal
preparatio_n piant, coal loadout, or river coal loadout.

3.11 . Operator. The term “operator” means any firm, corporation, partnership,
or individual 6pcrating any mine or part thereof, as defined in section 3.10 of this rule, or
engaged in construction at any mine, as defined in section 3.10 of this rule.

312 Pre-employment Testing. The term “pre-employment testing” shall mean

the substancc?abuse testing of any certified person or safety-sensitive person upon hiring

by a new operator or new independent contractor, rehiring of any certified person or i

safety—sensiti\;e person by an operator or independent contractor following a termination
of the cmpléyment relationship, or transferring to a West Virginia mine from an
employer’s oilt-of-statc mine to the extent that the substance abuse test required by the
employer in ‘the other jurisdiction does not comply with the minimum standards for
substance abl;se testing required by this rule,

3.13 ‘ Random Testing. The term “random testing” shall mean that each person
subject to tesiing has a statistically equal chance of being selected for testing at random
and at unsche;iulcd times. The selection of persons for random testing shall be made by a
scientifically %valid method, such as a random number table or a computer-based rahdom
number gene:rator that is matched with the person’s social security numbers, payroll

[
identification numbers, or other comparable identifying numbers. A random test sample




shall be at IwSt twenty-five per cent (25 %) of the employees working at a mine or facility
.annu'ally. Raﬁdom testing shall be conducted at least four (4) times annually.
3.14 Safety-Sensitive Position. The term “safety-sensitive position™ shall mean
an employme;nt position’ where the cmployee‘s job responsibilities include duties and
activities that ;involve the personal safety of the employee or others working at the mine.

3.15  Serious Accident. The term “serious accident” shall mean an event at a

mine which causes a fatality or an injury to an individuval requiring such individual to be

taken to a medical facility for reasons other than strains, sprains or observation as -

determined by a physician,

3.165 Spiit Sample. The term “split sample” shall mean a part of the urine

specimen that is sent to a first laboratory and retained unopened, and which is transported

to a second laboratory in the event that the employee requests that it be tested following a
| .
verified positive test of the primary specimen or a verified adulterated or substituted test

result. Said tésting shall be conducted in accordance with the standards and procedures

of the United .‘States Department of Transportation’s rule, 49 CFR Part 40, which may be

amended from time to time by the Office of Miners’ Health, Safety, and Training through
e

legislative rule.
3.176 | Substance Abuse Policy and Testing Program, The term “substance abuse

policy and tes ing program” shall include, at a minimum, a breath test for the presence of

alcohol and the ten-panel urine test required by W. Va. Code § 22A-1A-1(a)(1) and
established for the purpose of detecting the illicit substances identified therein.
3.1§§ﬁ Surface Coal Mine. The term “surface coal mine” shall mean a surface

\ -
area of land, and all structures, facilities, machinery, tools, equipment, cxcavat.ions, and




other propertﬂr, real or personal, placed upon or above the surface of such land by any
person, whicﬂ are used in, .or to be used in, or resulting from the work of extracting coal
from its natural deposits in the earth by any means or method, and the work of preparing
the coal so eXFracted, and includes customn coal preparation facilities.

3.1 28% Underground Coal Mine. The term “underground coal mine” shall mean a
mine as defimjad in Section 2(a)(6), Article 1, Chapter 22A of the Code:
§56-19-4. Certification of Employees in Safety-Sensitive Positions.

4.1 No employee of an employer working in a safety-sensitive position shall
work or be éemployed unless he 'or she possesses a safety-sensitive certification issued by

the West Vlrgxma Office of Miners’ Health, Safety and Training,.

4.2 Every employer of an employee who works in a safety-sensitive position

shall ensure that the employee has obtained the safety-sensitive CcrtlflC‘d[lOIl issued by the
West V1rg1ma Office of Miners’ Health, Safety and Training. Any employee who
currently pos§esses a certification issued by the West Virginia Office of Miners’ Health,
Safety and Tr;inmg shall not be required to also obtain a safety-sensitive certification.

4.3 | A safety-sensitive certification shall be issued to any person who has
received the ‘twenty-four (24) hour MSHA training and completes an application as
prescribed by the -dircctor. Any administrative personnel employed by an operator or
independent ;contractor shall be eligible to receive a safety-sensitive certification by
making appli:cation and showing proof that he or she has successfully completed hazard
. training.
4.4 Thg director may charge a ten dollar ($10.00) fee for the issuance of a

safety-sensxtwc certification.




4.5 All persons currently having a certification issued by the West Virginia
Office of Miners’ Health, Safety and Training who wish to receive a safety-sensitive
certification | may receive such certification by completing the safety-sensitive
certification épplicaﬁon and paying the $10.00 fee identified in Subsection 4.4 of this
rule. |

4.6 Any employee who does not currently have a certification issued by the
West Virginila Ofﬁc_c of Miners® Health, Safety and Training and who is employed in a
.s,afety-sensiti% position shall request a safety-sensitive certification from the West
Virginia Offijce of Miners® Health, Safety and Training by no later than June 1, 2013.
Every appliéant for a safety-sensitive certification shall demonstrate eligibility for

issuance of said certification through completion of the training program detailed in

Subsection 4%3 of this rule.

4.7 | Every employer shall submit to the director by no later than March 1, 2013

1
and by the 1 day of January each year thercafter a list of all employees occupying
safety-sensitive positions. Further, every employer shall keep a current list of all

employces occupying safety-sensitive positions available for review by the director or his
\

authorized réprcscntativc.

4.8 | The director may exempt any person responding to a mine emergency or
providing rescue services from the requirement that he or she shall have a safety-sensitive
certification prior to performing any mine cmcrgeﬁcy OF TesCUE Services.

§56-19-5. Duties of Employers,
5.1 | Every employer shall implement a substance abuse pblicy and testing

program whi.ch shall be administered to its certified and safety-sensitive employees.




52 Every employer shall provide its substance abuse policy and testing
program to the director for approval as part of its comprehensive mine safety program.
Every emplos,'er shall provide any rcvisionr to its substance abuse policy and testing
program to th§ director for approval.

53 Every employ-,rer shall have a pre-employment and randoem suBstance abuse
policy and testing program which shall, at a minimum, include a ten (10) panel urine test
for the following substances:

| 5.3.1 amphetamines,
5.3.2 cannabinoids/thc,

| 5.3.3 cocaine,

5,34 opiates,

\ 5.3.5 phencyclidine (pcp),
5.3.6 benzodiazepines,
j 5.3.7 propoxyphene,
3 5.3.8 methadone,
‘ 5.3.9 barbiturates, and
_ 3.3.10 synthetic narcotics.
5.4l _In addition, every employer shall include, as part of its substance abuse

i ‘ .
screening policy and program, a breath test for aleohol.

54 . ‘ 5.5 ___The substance abusc policy and fesling program shall require that
split samples be collected by providers who are certified as complying with standards

and procedures set forth in the United States Department of Transportation’s rule found -

at 49 CFR Part 40,




55 5.6 Initial and split samples shall be tested by laboratories certified by
the United States Department of Health and Human Services, Substance Abuse and
Mental Health Services Administration (SAMHSA) for collection and testing.

56 | 5.7 In the event a person desires to challenge the results of his or her
initial sample test result, that person shall have the right to have the split sample tested by
another labo£at0ry certified by the ﬁnitcd States Department of Health and Human
Services, Subjstancc Abuse and Mental Health Scrvices- Administ;ation (SAMHSA). The
cost associate‘d with the testing of the split sample shall be the responsibility of the person
challenging tﬁc initial sample test results.

57 58 Every employer shall review its substance abuse testing program

with_all_persons_required_to_be tested at the time of employment, upon a change in the

program, and fammally thereafter.
58 : 5.9 __ Every employer shall provide new and current employees with

information about the mandatory substance abuse policy and testing program and inform

|
each employee of his or her rights and responsibilities under the program and that refusal

to comply with the testing shall constitute grounds for discharge from employment and
shall result in‘ the employer notifying the director of said discharge in accordance with
Subsection 5 .ill@ of this Rule.

59 5.10 Every employer shall notify the director at least quarterly, on a
form prcscrili)ed by the director, of the number of pre-employment substance abuse

|
screening tcsL administered during the preceding calendat quarter and the number of

. 5
positive test results.




5:10 5.11 Every employer shall notify the director, on a form prescribed by
the director, within seven (7) days of having discharged any employee for violation of the
employer’s sﬁbstance abuse screening policy and program_or when an individual fails 5

pre-employment drug test. With respect to those employees subject to a collective

bargaining aémer_nent, the employer shall notify the director, on a form prescribed by the
director, wiﬁin seven (7) days of having discharged that employee for violation of the
employer’s s;ubstance abuse screening policy and testing program following the
completion of an arbitration conducted pursuant to a collective bargaining agrecment
applicable to the employee.

531 : 5.12 Any employer may develop or maintain a drug and alcohol abuse

\ ,
policy, testing program or substance abuse program that exceeds the minimum

requirements set forth in subsection 5.3 and 5.4 of this rule. The provisions of this rule
‘ .

shall not be c%)nstrued to require an employer to alter, amend, revise or otherwise change,
in any respect, a previously established substance abuse screening policy and program
that meets or exceeds the minimum requirements set forth in this rule.

512 | 5.13 Every employer shall maintain a record of substance abuse tegting
results for each person tested which shall be kept confidential, except that the records -
. shall be opcr; to inspection by the dirccéor or when compelled by a court of competent
jurisdiction. lEaCh employer shall maintain records of verified positive drug or alcohol
test results émd employee refusals to take mandatory tests for a minimum of five (5)
years,

5_1_3‘ 5.14 No part of this rule is intended to prohibit an employer from

- i
implementing a policy requiring a certified person or a person in a safety-sensitive
| .




position to take a substance abuse test if the employer has a reasonable suspicion that the
person is under the influence of a controlled substance.

§—L4—5_1_5__ Every employer shall require any person involved in a serious or
fatal accidenti to be drug tested immediately after the accident.
§56-19-6. Responsibilities of the Director.

6.1  Upon receipt of a notice as required by subsection 5.116 of this Rule and

upon verification that the pre-employment applicant or the employee discharged pursuant

to that subsection tested positive for at least one (1) of the ten (10) substances identified

therein or had a blood alcohol level at or in excess of four tenths (4/10ths) of one percent

(.04) concentration at the time of testing, the director shall issué an immediate temporary
1 ;

___suspension of all certificates held by the person pending a hearing before the board of

appeals pursﬂant to W. Va. Code § 22A-1A-2. The director shall mail, by certified mail,
|

to the person notice of the temporary suspension and that he or she has the right to pursue
: | .

one (1) of thé following options:

| 6.1.1 Appeal the suspension to the Board of Appeals within thirty (30)

days, or

I 6.1.2 Notify the director within thirty (30) days that the temporarily

suspehded person intends to be evaluated by a medical professional trained in
su_bsl:!mce abuse treatment, to complete any prescribed treatment, and to submit an -
acceptable test result from a SAMSHA approved drug and alcohol test facility as
requited by Section 5.76 of this Rule. Costs of the evaluation, treatment and drug

and a cohol tests shall be the responsibility of the temporarily suspended person.

-10




6.2 The certified mailing shall ‘also inform the individual that failure to file an
appeal pursuant to Subsection 6.1.1 or failure to notify the director of fhat individual’s
intent to coxﬁply with Subsection 6.1.2 of this rule within thirty (30) days shall result in
the revocati(;n of all certificates issued by the Office of Miners’ Health, Safety and
Training foria period of not less than three (3) years and that the individual shall remain
ineligible forﬁ any other certification issued by the Office of Miners' Health, Safety and
Training during the revocation period. At the end of the three (3) year revocation period,
the individual’s cestificate may only be reinstated if the individual submits to the Office
of Miners’ Hcalth, Safety and Training proof that he or she has been evaluated by a

medical professional trained in substance abuse treatment, completed any prescribed

treatment, and submitted an acceptable test result from a drug and alcohol test as required

!
by Section 5.76 of this Rule.

|
6.3 | The director shall immediately and temporarily suspend any certification
g
issued by the Office of Miners’ Health, Safety and Training or any safety-sensitive

certification upon receipt of a revocation of a certified person’s certificate as a miner. or
i .

other miner fspecialty in another jurisdiction by the applicable regulatory or licensing

| L :
substance abuse related matters. The immediate and temporary suspension
| .
: |

shall remain in effect until such time as the certified person’s certification is reinstated in

authority for

the other jurisdiction or modified by the Board of Appeals pursuant to W. Va. Code §

2A-1A-2.

64 | The director shall issue an immediate temporary suspension or notice of

revocation of a certified person’s West Virginia certificate, including any safety-sensitive
certification, under the following circumstances:
‘ i

11




64.1 643=-The pers_ori is discharged because of a positive test for any
of the ten (10) substances identified in Subsection 5.3 of this rule

and is decmed to have failed the test by the medical review officer.

642 The pr erson is discharged because breath test for alcohol showed a
| bload alcohol level at or in excess of four tenths (4/10ths) of one

percent (.04) concentration at the time of testing,

16747}6.4.3 The person is discharged because the drug test results
demonstrate the submission of an adulterated specimen.
642644 The person is discharged because the drug test results

demonstrate the sitbmission of a substituted test resulf.

; .
 6:4-36.4.5 The person is discharged for refusing to submit to a drug

test as required by Section 5.98 of this Rule.

6.5 | Any person who has his or her certification temporarily suspended or

-revoked due to the results of any drug test required by this Rule may file an appeal of the
temporary suspension or revocation with the Board of Apﬁeals. The notice of appeal
shall be filed L:vith the Bc-)ard of Appeals within thirty (30) days of issuance of the notice
of suspension or revocation. -

6.6 | No cettification may be revoked until such time as the individual has been
granted adequate opportunity for a hearing before the Board of Appeals conducted in
accordance w:ith W. Va. Code § 22A-1A-2. The notice of appeal shall be initiated by the
filing of a n(EJtice of appeal by the person whose certification was suspended by the

director.

12




6.7 Upon receipt of a notice as required by subsection 5.116 of this rule of a
person haviné failed an employer’s random substance abuse test for a sécond time, the
director _shallj issue an immediate temporary suspension of all certificates held by the
person who féilcd the randdrn subs.tancc abuse screening policy and shall immediately
initiate proceedings for the permanent revocation of all certificates held by the person
pending a hearing before the Board of Appeals pursuant to W Va. Code § 22A-1A-2.

6.8 Records of substance abuse and drug .testing. written or otherwise,
received by the Office of Miners’ Health, Safety and Training, its employees, agents and
representatives are confidential communications and exempt from disclosure under W.

Va.Code § 29B-1-1, except where disclosure is authorized putsuant to § 22A-1A-3.
|

s e AT TR eET ET S ETE CEE AR S A RaAs e b

. .A86:197. | DrugTestingStandards,
7.1 | Each drug testing vendor shall comply with the following standards for
collection anq testing of samples:

| 7.1.1_ The drug testing vendor shall follow all standards, procedures, and
protocols set forth by the United States Department of Transportation’s rule, 49 CFR Part
40 for the colliection of urine samples.

| 7.1.2  Collected samples shall be tested by laboratories certified by the
United States Department of Health and Human Services, Substance Abuse and Mental
Health Servicies Administration (SAMSHA) for collection and testing.

7.13  The drug testing vendor’s drug testing protocol shall be a ten (10)

panel urine test containing the substances identified in section 5.3. of this Rule_and a

breath test for alcbhol as identified in section 5.4 of this rule,
' |

13




7.1.4 The drug testing vendor shall provide a medical review officer who
shall posses§ the ability and medical training nccessary to verify positive conﬁnned_test
results and évaluatc those results in relation to a certified person’s medical history or
other biomt;dicﬁl information and follow all pr'occdures outlined in the SAMSHA
meldical review officer manual,

§56-19-8. | Board of Appeals Hearing Procedures.

8.1 | Any hearing conducted after the temporary suspension of a person’s
certificate pﬁrsuant to this rule, shall be conducted within sixty (60) days of the
tenﬁporary slispension. The ﬁoard of Appeals shall make every effort to bold the hearing
within forty :(40) days of the temporary suspension.

82 . Any hearing conducted pursuant to this rule shall be conducted in

N |
accordance With the provisions of W, Va, Code § 22A-1-31(c), unless the parties agree to
informal pmbéedings.

|
8.3 | The provisions of Sections 1.13 and 1.14, Series 1, Title 37 of the Code of
\
State Rules jnotwithstanding. any hearing conducted pursuant to this rule shall not be

\
open to the public. All Board records relating to reviewing charges to withdraw
|

\
certification, review of alleged violations of an employer’s substance abuse policy and
testing program and all final orders, decisions and opinions in the adjudication of cases
under the pfovisions of this Rule shall not be open for public inspection, nor subject to

W. Va. Code § 29B-1-1.

8.4 | The Board of Appeals shall suspend all certificates possessed by a person

who is found, by a preponderance of the evidence, to have failed a drug test under this

"rule. In addition, the Board of Appeals shall order that the person be placed on probation,
|

14




Terms of thci p_robatidn shall Vincludc: substance abuse counseling; in-patient or out-
patient substance abuse treatment; or periodic additional drug tests. The costs of any
substance abujse counseling, in-patient or out-batient treatment or additional drug tests
shall be the sole responsibility of the person found to have failed a drug test.

8.5 Any person who is found, by a preponderance of the evidence, to have

refused a drug test provided under this rule shall be suspended for a minimum of one (1)

year.

8.6 ‘ The Board of Appeals shall permanently revoke all certifications issued by
the West Virginia Office of Miners' Health, Safety and Training when the Board finds,

bya prcpondérance of the evidence, that any person has failed a drug test for the second

USSR ) —— -

8.7 No person whose certification is suspended or revoked under this rule may
perform any &uties under any other cenificatioﬁ issued pursuant to Chapter 22A of the
Code during tfle period of suspension imposed by the Board Qf Appeals. Furthermote, no
person whose certification is suspended or revoked under this rule may apply for or
obtain any other certification issued pursuant to Chapter 22A of the Code during the
pcri(-)d of suspension imposed by the Board of Appeals or after his or her certification is

revoked.

8.8 Any person adversely affected by a.ﬁnal order or decision issued by the

Board of Appeals is entitled to judicial review thereof pursuant to W. Va. Code § 29A-5-

4.
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