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FISCAL NOTE FOR FTROPOSED RULES

Rule Title: PRIVATE CLUB LICENSING

Type of Rule: X Legislative Interpretive _ Procedural

Agency: Alcchol Beverage Control Commigsiongr

Address: P. O. Box 4047; Charleston, WV 253C4
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| | | | |
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1 | | [ !
1 | | [ I
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Repairs and ! I | | i
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Equipment i -0- 1 =0- I -0~ { -0- ! -0-
1 | 1 I 7
i ! 1 i !
Other | -0- | -O- i -0- & -0~ -O-
| i 1 ! |
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Explanation of above estimates:

The fiscal impact of the rule should not differ from that
envisioned by the Legislature when it enacted Senate Bill 337.

Objectives of these rules:

The emergency amendment to the rule should prewvent a financial loss to
the State because it requires private clubs located in a market zone in
which no private retail ligquor store license has been issued to purchase
alechelic liguor from the State liguor store in that market zone. '

Explanation of Overall Economic Impact of Proposed Rule.

A. Ecconomic Impact on State Government.

The amendment preserves the status quo.




B. Economic Impact on Political Subdivisions; Specific
Industries: Specific groups of citizens.

Ne econcmic impact.
C. Econemic Impact on Citizens/Fublic at Large.

Ne ecconomic impact..

Date: . Cctober 4, 1990

Signature of Agency Head or Authorized Representative

Harry G Camfer, Jr.
Commissioner




State of West Virginia
Department of Tax and Revenue

GASTON CAPERTON _ Charleston 23305 ALAN L. MIERKE
Governor ]
DATE: CCTCBER 4, 19S0
TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM: HARRY G. CAMPER, JR.54££§:97
ALCOHCL BEVERAGE CONTRCOL COMMISSIONER
EMERGENCY RULE TITLE: PRIVATE CLUB LICENSING
1. Date of f£iling: QOctcocber 4, 19380
2. Statutory autheority for promulgating the emergency rule:
W. Va. Code §8§ 60-2-16 and 29a-3-1 et seq.
3. Date of filing of proposed legislative rule: June 26, 18¢0
4. Does the emergency rule adopt new language or does 1t amend
or repeal a current legislative rule?
Yes
5. Has the same or similar emergency rule previcusly been filed .
and expired?
No
é. State, with particularity, those facts and circumstances .
which make the emergency rule necessary for the immediate
preservation of public peace, health, safety or welfare.
The emergency amendment should prevent a financial 1loss
because it requires private clubs located in a market zone in
which ne private retail iiguor store license has been issued =
to purchase all alcohelic liguors from the State liguor store
in the market zone, "
7. If the emergency rule was promulgated in order to comply with
a time limit established by the Code or federal statute or
regulaticon, cite the Code provision, federal statute or
regulaticn and time limit established therein.
N/&
8. State, with particularity, those facts and circumstances

which make the emergency rule necessary to prevent
substantial harm to the public interest.

N/A

Acting Commissioner




EMERGENCY
WEST VIRGINIA LEGISLATIVE REGULATIONS
ALCOHOL BEVERAGE CONTROL COMMISSIONER
DEPARTMENT OF TAX AND REVENUE
TITLE 175
SERIES 2

Filed: October 4, 1990
PRIVATE CLUB LICENSING

§ 175-2-1. General.

i.1 Type of Regulation. - These regulations are emergency legisliative

1.2 Scope. - This emergency Jegislative regulation amend 175 C.S5.R. 2
which regulates the licensing of private clubs by establishing reasons the
Commissiconer may use in refusing to grant a Ticense for a private club.

1.3 Authority. - Thase emergency legislative regulations are authorize by
West Virginiz Code § 29A-3-15 and, § 50-7-10.

1.4 Filing Date. - October 4, 1990.

1.5 Effective Date. - These emergency legislative regulations become
effective upon being filed in the State Register.

1.6 {Citation. - These emergency legisltative regulations may be cited as
175 C.S.R. 2, § (18903},
§ 175-2-2. Definitions. - As used in these requlations and unless the

context clearly requires a different meaning, the following terms shall have the

meaning ascribed herein, and shall apply in the singular and in the plural,

2.1 "Alcoholic liquor" means alcohol, beer, wine and distilied spirits,
and any Jliguid or solid capable of being used as a beverage, but shall not
include wine with an alcohol content of fourteen percent (14%) or less by

volume, nonintoxicating beer or nonintoxicating beverages.

2.2 "Applicant" means a private club applying for a Ticense under the

provisions of West Virginia Code article 60-7.

2.3 "Beer" means any beverage obtained by the fermentation of barley,
malt, hops, or any other similar product or substitute, and containing more

atcohol than that of nonintoxicating beer.

2.4 "Code" means the official Code of West Virginia, one thousand nine

hundrga_thirty-one, as amended.
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2.5 "Commissioner," "Alcohol Beverage Control Commissioner," or "ABCCH
means the West Virginia Alcohol Beveraqe Contro] Commissioner (Admwn1strator) or

his delegate.

2.6 "Distilled spirits" means ethy! alcohol, ethanol or spirits, or wine.
wnc?udqnq all dilutions and mixtures thereof, from whatever source or by
whatever process produced, for beverage use, tnd shall jnclude, but not be

limited to, natural spirits, whiskey, brandy, rum gin, vodka, cordials and

T1igqueurs. Any a]coho11c beverage containing move than 24% of alcohol by volume

shall be deemed to be distilled spirits.

2.7 "Fortified wine" means any wine %o which brandy or other alcohol has:

been added and includes dessert wines whtch are not fortified and any wine

2.8 "Intoxicated" means having one's faculties impaired by alcohol or .
other drugs to the point where physical or mental control or both are markedly
diminished. :

2.9 MNonintoxicating beer" means any beverage, _obtained by the
fermentation of barley, malt, hops, or similar preducts or substitute and

containing at least one-half of one pergent (.5%) alcohol by voiume, but not

more. than four and two-tenths percent (4.2%) of alcchel by weight, or six
perceﬁt (6%) by volume, whichever is greater.

2.10 "Ligquor Contrgl Act' means Chapter 60 of the Code.

2.11 "Market zone" means the geographical area designated as such by the
Retail Liguor Licensing Board for the purpose of issuing retail Tiguor licenses.

2.12 "Person" shall mean an individual, firm, partnership, limited
partnership, corpcration or voluntary asscciation.

2.13 "Public nilace' means any place, building or conveyance tc which the
public has, or 1is permitted to have access, including restaurants, soda

fountains, hote1 dining rooms, Tobbies, and corridors of hotels and any highway. .

street, Tane, park or place of pub?1c resort or amusement: Provided, That the

term "pub11c piace' shall not mean or inciude any of the above-named places or
any portion or portions thereof which aqualify and are licensed under the

provisions of West Virginia Code Chapter 60 to sell alcoholic Tliguers for
consumption on the premises.

2.14 "Private club” means any corporation or unincorporated association
which either:

2.14.1 belongs to or is affiliated with a natiecnally rececgnized
fraternal or vetferans organization, which is operated exclusively for the
benefit of its members, which pays no part of its income to its sharehoiders or

individual members, wn1ch owns or leases a building or other premises, to which

club are admitted only duly elected or approved dues paying members in good

standing of such corporation or association and their gquests while in the

company of a member and to which club the general public is not admitied, and
which club maintains in said building or on said premises a suitable kitchen and
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dining facility with related eguipment for serving food to_members and their

guests; or

2.14.2 is a nonprofit socfal_club, which is operated exclusively
for the benefit of its members, which pays no part of its income %o its
shareholders or 1nd1v1dua1 members, which owns or Jeases a bujlding or other
oremises, to which club are adm1tted cnly duly elected or approved dues paying
members 1in good standing of such corporation or association and their guests
while in_the company of & member and to which club the general public is not
admitted, and which club maintains in said building or on said premises a
suitablie kitchen and dining facility with reTated equipment _for serv1rq food to

members and their quests: or

2.14.3 is organized and cperated for Tegitimate purposes, which has
at least one hundred (100) duly elected or approved dues paying members in good
standing, which owns or Teases a bu11d1nq or other premises, dincluding any
vessel licensed or approved by any federal agency to carry or accommodate -
passengers on navigable waters of this State, to which club are admitted only
duly elected or approved dues bpaying members in good standing of such
corporation or asscciation and their guests while in the company of a member and
to which club the geperal public is not admitted, and which club_maintains in °
said bu11d1nq or on _said premises a suitzable kitchen and dining facility with
related equipment and empioys a sufficient number of persons for servan meals
to members and their guests; or

2.14.4 is organized for Tegitimate purposes and owns or leases a .

building or other 1imited premises in any state, county or municipal park or at
any awrport in which bu11d1nq or premises a ciub has been established, to which

club are admiuted on]y du1y e1ected and approved dues paying members in qood‘

general public is not admitted, and which mzintains in connection with said ciub
a suitable k1t;hen and dining facility and related eauipment and emplioys a
sufficient number of persons for serving meals in said club to said members and
their guesis. ' '

2.15 "Record” means any manner of recerding from which_ a transcript can be
made. ' ’

2.16 "Retail ligquor store” means the establishment where the private club
is authorized to purchase alcoholfc Tiguors. Such_retail liquor store must be

authorized by aither West Virginia Code article £50-3 or West V1rq1n1a Code
article 60-3A. :

2.17 "Sale" means any transfer, exchange or barter in_any manner _or by any

means, for a_ consideration, and shall include all saies made by principal,

vroprietor, oqent or emp]oyee

2.18 "Seliing" includes solicitation or receipt of orders, possession for
sale, and possession with intent to sell.

2.19 "Wine" means any beverage obtained by the fermentation of the natural

content  of fruits or__other agricultural products, containing sugar and
includes, but is not limited <o, still wines, champagne and other sparkling
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wines, carbonated wines, imitation wines, vermouth, cider, perry, sake, or other
similar beverages offared for sale or sold as wines containing not iess than
seven percent (7%) nor more than twenty-four percent (24%) alcohol by volume.

§-175-2-2 § 175-2-3. Licensure.

£-1 3.1 _License application. - The application for license to operate a .

private club shall include the following:
g-3-1 3.1.1 The name of the applicant.

2372 3.1.2 The place at which such applicant will conduct its
operations, whether the same is owned or leased by applicant; and if Teased, -
from whom, giving names and addresses of all lessors.

2173 3.1.3 If such applicant be an unincorporated association, the
names and addresses of members of its governing board.

£-1-4 3.1.4 If such applicant be a corporation, the names and .
addresses of its officers and directors.

2+1+5 3.1.5 The size and nature of the dining and kitchen
facilities operated by applicant and the specific proportions of any structure
used in conjunction with other purposes that will constitute the private club.

2-1-6 3.1.6 Arrest record, if any, of the applicant and if the
applicant be a corporation or association, the arresty-+f-anyy record, if any,
of the officers, directors, employees and the manager or steward including
disposition of samea. (A1l applicants will be checked through the Criminal
Identification Bureau of the Department of Public Safety.)

237 3.1.7 Residence of applicants. - No Ticenses shall be given |
to any applicant who has been a resident of West Virginia for a peried of less

than one (1) year. If the applicant be a corporation the same would apply
unless a majority of the incorporators or a majority of the board of directors
have been residents for a period of one (1) year. If the applicant Dbe an

association, the same would apply unless a majority of the founders or governing
board have been residents for a period of one (1) year.

#-3-8 3.1.8 A statement of purpose or purposes for which the ciub
is organized (social, recreation, benevolent, charitable, fraternal or profit).

£-3-9 2.1.9 How Tong the club has been in existence prior to the
date of the application.

£-3:16 3.1.10 What national organization it is affiliated with, if
any, and the date of affiliation and nature thereof.

£-3-%% 3.1.11 HNumber of employees.

£+1-32 3.1.12 Number of members of the applicant.
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2-3-33 3.1.13 West Virginia consumers sales tax fidentification

number,
£r1734 3.1.14 West Virginia business franchise tax number,

g+3-35 3.1.15 West Virginia Health Department permit number to
operate a restaurant.

2-3-%6 3.1.16 Type of Ticense applied for.

2-3-37 3.1.17 Application shall only be made on ABCC Form No. 18Z.

Said form must. be completed in 1its entirety and failurs to complete al]
questions thereon shall constitute grounds for refusal to grant a license.

2-3-38 3.1.18 Is the applicant the holder of a federal gambliing
stamp.

£+3-38 3.1.19 Is the applicant the holder of a retail liquor dealer

spacial tax stamp.
£-2 3.2 Refusal of Tlicense.

#-7-% 3.2.1 No 1icense shall be issued by the Commissicner to any
club:

2-2-3-1 3.2.1.1 That is located on any colliege campus, State ..

university campus or branch thereof.

227372 3.2.1.2 That is the holder of a federal gambling
stamp or whose manager or empioyee is & holder therecf.

g-2-3-3 3.2.1.3 Other than those specified in paragraph (2),
subdivision (1), subsection (a), section twe, article seven, chapter sixty of
the West Virginia Code of 1931, as amended, that discriminate agafnst any person
or group of persons.

2r2siv4 3.2.1.4 That submits an appljcation for license that
contains any fTalse statement, and any statement found toc bDe false after granting
cf safd Ticense shall be grounds for revocation or suspension of said license.

2-Fx3+5 3.2.1.5 That is not a bona fide private club of good
reputation in the community in which it shall operate. For purposes of making
such a determination, the Commissioner shall take into consideration whether the
ownership and management of the private club will involve suitable persons and
whether the premises to be used by the private ¢lub is a suitable place.

2272 3.2.2 For purposes of this reguiation, the Commissioner may
refuse to grant any license if he has reasonable cause to believe, as indicated
by documented evidence, that the applicant, or any officer, director or manager
therecf, or sharsholder owning twenty percent (20%) or more of its capital
stock, baneficial or otherwise, or other person conducting or managing the
affairs of the applicant or of the proposed licensed premises, in whole or part:
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2r2727t 3.2.2.1. Is not a person of good moral character or
repute;

gog-2cg 3.2.2.7 Has maintained a nofsy, loud, disarderly or

unsanitary establishment;

2-27273 3.2.2.3 Has demonstrated, either by his pelice record
or by his record as a former licensee under article sixteen, chapter sleven or
chapter sixty of the West Virginia Code, a lack of respect for ltaw and order,
generally, or for the Taws and ruiles governing the sale and distribution of
alcoholic baverages or nonintoxicating beer;

g-f-fc4 3.72.2.4 Has the general vreputation of drinking
alcoholic beverages or nonintoxicating beer to excess, or is addicted to the use
of narcotics; ‘

grEs£:s5 3.2.2.5 Has misrepresenied a material fact in
appiying to the Commissioner for a Ticense,

2-2-3 3.2.3 For purposes of this regulation, the Commissioner shall
rafuse to grant any license if he has reasonable cause to helieve, as indicated
by documented evidence that the applicant, or any officer, directer or manager
thereof, or shareholder owning twenty percent (20%) or more of its capital
stock, beneficial or otherwise, or other person conducting or managing the
affairs to the applicant or of the proposed licensed premises, in whole or part:

2:2:-371 3.2.3.1  Is not etghteen-€18} twenty-one (21} years of

age or older;

2-273:2 3.2.3.2 Has beean convicted of a felony or other crime
involving moral turpitude, and upen such conviction the applicant shall not be
eligible for Tlicensure within five (5) years next nreceding successful
completion of all conditions of probation, discharge from parcole supervision or
expiration of sentence;

2T2T373 3.72.3.3 Has been convicted of viotating any alcoholic
Tiquor laws, rules or regulations, or any beer laws, rules or requlations of any
state or the United States, and upen such conviction the applicant shall not be
eligible for Tlicensure within five (5) years next preceding successful
completicn of all conditions of probaticn, discharge from parsle supervision or
expiration of sentence; ' ' ' '

Z-727374 3.2.3.4 Has had any license revoked under the
alcoholic Tiquor laws rules or requlations, or the beer Taws, rules or

requlations of any state or the United States within Five (5) years next 7
preceding the filing date of the application;

2-2-375 3.2.3.5 Is not the legitimate ocwner of the business
proposed to be licensed, or other persons have ownership interests in the
business which have not been disclosed;

2-2-376 3.2.3.6 Is a person to whom alcoholic beverages may
not be sold under the provisions of chapter sixty of the West Virginia Code;
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g-8-377 3.2.3.7 Has been adjudicated an incompetent;

2r2r378 3.2:3.8 Is an officer or employee of the Alcoho]
Beverage Control Commissioner of West Virginia; or

2+E-379 3.2.3.9 Is violating or allowing the vielation of any
provision of chapter sixty, chapter sixty=-one or article sixieen, chapter eleven
of the Code, fn its establishment at the time its applicatiaon for a Ticense is-
pending cor at any time during either the current Tigensed period or the
immediately preceding licensing period. :

2-e+4 3.2.4 No. license shall be issued by the Commissioner to a
private club if the place to be cccupied by the applicant:

-4 3.2.4.1 Does not conform %o the requirements of
applicable Taws of the State with respect to sanitaticn, health, construction or
equipment, or to any similar requirements established by the regulations of the
Caommissioner.

2revasg 3.2.4.2 Is so  located +that violations of chapter
sixty of the West Virginia Code, or of the rules and regulations of the
Commissioner, or the laws of this State relating to peace and good crder would
result from the issuance of such license and operation thereunder by ths .

appiicant.

2-27473 3.2.4.3 Is so situated with respect to any church,
hospital, school, college or university, public or private playground or other
simiiar recreational facilities, or any state, local ar federal

government-operated facility, that the operation of such place under such
Ticense will adversely affect or interfere with normal, orderly conduct of the
affairs of such facilities or institutions.

BrPv4c4 3.2.4.4 Is so situated with respect to any residence
or residential area that the operation of such place under such Ticense will
adversely affect real property values or substantially intarfere with the usual
guietude and tranquility of such residential area.

2-2-5 3.2.5 The Commissioner may refuse to issue a license if he
shall have reasonzble ground to believe that the number of licenses existent in
the Tocality 1is such that the Jssuance of arn additional Tlicense would bs
detrimental to the interests, morals, safety or welfare of the public, and, in
reaching his conclusion in this respect, the Commissioner may consider the
character, of;-ths population eof;-the and number of similar Ticensees in the
particular town, city or county and the immediate neighborhood concerned, and
the effect which a new Tlicense may have on such teown, ¢ity, county or
neighborhoed in conforming with the purposes of the Liquor Control Act.

2r276 3.2.6 In the process of determining whather or not a licensz
should issue, the Commissioner must investigate the accuracy of all allegations
which could Tead to denial of the Ticense.

2:3 3.3 Type of license. = The Commissioner, upon a decision ta grant a
Ticense, will issue said iicense in cne (1) of two (2) categories:
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Type I. - This will be a private club license dissued to a naticnaily

recognized fraternal or veterans organization, and or any other nonprofit social
club, a1l of the same being cperated exclusively for the benefit of its members
and which organization pays no part of its income to shareholders cor individual
members, and which organization maintains on its premises a suitable kitchen and
dining facility with related equipment feor serving food to members and their
guests. -

Type II. - This will be issued to socfal organizations or corporations
operated for Tegitimate purposes and for profit, which pay part of its inceome to
shareholders or individual members and which organization or corperaticn

maintains on its premises z suitable kitchen and dining facility with related .

equipment, and employs a sufficient number of persons for the serving of meals
to members and their guests at ail times during the hours of operation, the same
being hereinafter specified.

As to each of the categories above, a license will only be granted upon a
certification that the general public is not and will not be admitted on the
premises, and only duly elected or approved dues paying members {in good
standing, and their guests, while in the company cf a member, are permitted to
enter said premises. -

2:4 2.4 Annual license fee. - The znnual fse for 2 license issued under
the provisions of article seven, chapter sixty of the Code, shall be as follows:

2471 3.4.1 For a fraternal or veterans crganization or 2 nonprofit
social club, seven hundred fifty dollars ($750).

2-4-2 3.4.2 For a private club other than a private club of the
type specified in subsection (a) Section Six, Article Seven Chapter Sixty of tne
West Virginia Code, of this section, one thousand dollars (31,000) if such
private club has Tess than one thousand (1,000) members and two thousand five
hundred dollars ($2,500) if such private club has one thousand (1,000) or more
members,

The fee for any license issued following the first day of January of any
year, to expire on the thirtieth day of June cof ecach year, shall te one half
(1/2) of that previously prescribed. Such fee shall be payable to the West
Virginfa Alcohol BReverage Control Commissioner by certified check, cashier's
check or money order and must accompany the application.

25 3.5 Bond. - No license shall be issued until the applicant therefor
has exeacuted a bond in the penal sum of five thousand dollars ($5,000), payable
to the State of West Virginia. The surety on said bond shall be executed by a
corporate surety authorized to transact businass in the State of West Virginia,
which bond shall be conditioned on the payment of all fees prescribed by law and
on the faithful performance of, and compliance with the provisions of articie
seven, chapter sixty of the West Virginia Code of 1931, as amended, ard these
regulations duly promulgated thereunder, and the same shall be done on Alcochol

Beverage Control Commissfoner's Form No. 193.

2v6.3.6 License not transferable. - A Ticense issued under the provision
of these rules and regulations shall be valid only for the organization namec
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thereon to conduct a private club on the premises thereon described, and is not
transferable. If there is a change in ownership, such new owners must make
appTicatien as prescribed, then such violation shall constitute grounds for
revocation of such license that they are then operating under.

2-7 3.7 License application form. - The application for license to sell
alcoholie Tiguors by private clubs, ABCC Form No. 192, is available from the
West Virginia ABCC office. :

§-175-2-3 § 175-2-4. Operation of Private Club.
3-% 4.1 Sale to members and guests. - No licensee fs authorized teo sell

alcoholic liquor or nonintoxicating beer for censumption on the premises of said
licensee except to its members and thefr guests, while in the company of a
member, and said alcoholic Jliquors must have been purchased froem the West
Virginia Alcohol Beverage Controi Commissioner. No open container or mixed _
drink, including nonintoxicating beer and wine, may be carried into or out of a
private club or_ _any premises Ticensed by the Alcohol Beverage Control
Commissioner. ‘

3:2 4.2 Age for purchase of alcoholic beverages. - No Ticensee shall sell
any alcohelic beverage or nonintoxicating beer to individuals below the age of
atghteen-£183 twenty-one (21) years. Before-setiing-te-any-individaat-between
tha- age- of- adghteen~ £383- and- twenty-one- €23}~ yearsy- the The Ticensee shall
reguire oproof of age by way of san--Alcochol--Beverage--Controt--Commission
Earcificate-of-Age-or-regutre at least three (3) documents certifying the age of
the individual, one (1) of which shall be a valid birth-certificates-or-cony
thereofs drivers license, chauffeur's license or Department of Motor Vehicles

(21) years of age. The foliowing are considered to be valid proofs of age.

37271 4.2.1 A valid State West Vivrcinia driver’s iicense showing
that the holder §s at Teast etghtesn-€i83 twenty-cne {21) years of age.

3-2-2 4.2.2 A satective-service-card-showing-that-the-hoider-4s-at
teast- eighteen- £383)- years- of- ager valid West Virginia chauffeur’s Ticense
showing that the holder is at least twenity-one (21} vears of zage.

- 3v2-3.4.2.3 A voterls-registration-card-showtng-that-the-hoider-+s
at-teast-etghteen-£18)-years-of-ager Yest Virginia Department of Motor Vehicles
identification card shewing that the holder is at least twenty-one (21) years of
29s.

4.2.4 A driver's license from another state may be accepted if
there is no indication or evidence that the license has been altered.

4.2.5 Any cther valid means of satisfactory proof with a piciure
1.D. which shows the individual tc be at least twenty-one (21) years of age.

The failure to produce satisfactory proef of age upon demand shall entitie
the Ticensee to refuse to sell alcoholic beverages to the individual attempting
to purchase the same.
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3:3 Membership-Fist----A-corrent-mambarship-3tst-contatnimg-the-namnes-and
addreseee—cf- the- members- of- any-private-clgh~ ticensed-hereafter-chatt-as-a1d
times-be-kept-by-satd-lticensee-and-be-spen-for-inspection-by-the-Commissioner-at
the- place- of- busimess- of- said- Ticenses- 2t- a+i- reasonable- times- hereafiers
Mispiacement- of- sueh- 33et~ shaii- not- constityte- &- sufficient- basis- for- the
rorprodastton-of-such-I+st-dpon-the-request-for-inspection-

Fhere— thati- atso- be- maintatned- a- vatids;- correct- grest- book- shawing- the
names—snd-addresses-of-ati-guests-on-the-iicensed-premisess

3-4 Membership-card-—---Every-private-club-Ticensed-hereunder-shati-give-to
axch-member- thersaf- 2-membership- card- readity-+dentifiabte-2<- such-contafning
the-name~2rd-address-of-sgeh-members

375 4.3 Age of manager. - No licensee whose manager is under the age of

eighteen-€18Y twenty-one (21) years shall be eligible for Ticense.

376 4.4  Inspection. - The Jlicensee shall at reasonable times permit the
immediate inspection of the T1icensed premises by the Commissionery-his-empicyees
and-asentsy in order to ensure that the laws and requlations of the State and
these- regutatiens of West Virginia are enforced. Upon the presentation of
credentials the Ticensee shall forthwith allow the Commissioners-his-empioyees .
and-agants; ‘immediate ingress to the licensed premises, and there shall be no
occasion for delay in the conduct of such dinspection.  No licensee shall .
nersonally or by an agent or employee hinder or interfere with an inspection of
the licensed premises rnor shall any licensse aliow patrons or others to hinder
or interfere with such inspection.

Any evidence of a vioclation found during an inspection shall be sefzed and
impounded and the same shall be admissibile .into evidence to prove such
violation.

3:7 4.5 Door marker and posting licerse. - Each licensee shall have on
Rts at the main entrance to its private club facility in letters no higher than
six (6) inchas, a statement "ABCC License No. M The Ticense

granted under article seven, chapter sixty of the West Virginia Code of 1931, as
amended, and these regulations promulgated thereunder, must be kept posted in a
conspfcucus place in the club premises.

3-8 4.6 Licensee's purchases of alcoholic Tiguors. - After the granting
cf a private club Ticense, each holder therecf shall purchase alccholic Tiguers
for resale from an-Atlcohol~Beverage-Eamérod-store a retafl liguor store. and
shalis-—at-the-2ime-of-purehasa-give-to-the-cashiers-tts-West-¥irginta-consamer
sates-tax-exemption-certificate-—rumber- A private club may purchase alcohoiic
liguers only from the retail liquor store in whose market zone it is located or .
from a retail liguor store located in a market zone which is continguous to the
market zone in which the private club is Tocated; however, upon a showing of
good cause to the Commissicner, a private clTub will be authorized to purchase
alcoholic liquors from any retail liguor store within the State. However,
whenever the ABCC continues to operate a retail liquor store in a market zone
for which no private retazjl liquor store license has been issued, a]l private
clubs located in that same market zones are required to purchase ali alcgholic

Tiquors from such ABCC liguor store.
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3-9.4.7 Hours for sale of alcoholic beverages. - No licensee shall s=11,
dive or dispense alcoholic beverages Jiquor or nonintoxicating beer, or permit
the consumption thersof, on any licensed premises or in any rooms directly
connected therewith bDetween the hours of three o'clock a.m. and one o'clock p.m.
on any Sunday; nor shail any licensee sell, give or dispense alcoholic beveracges
liguors or nonintoxicating beer, or permit the consumption thereof, on any
licensed premifses or in any vooms directly connected therawith, between the
hours of three thirty a.m. and seven a.m. on any weekday.

3738 4.8 Hours of operation. - The Ticensed premises of all private clubs
shall be ciosed for operation and cleared of 211 persons, including employees,
thirty (30} minutes after the hours of sale of alcoholic beverages 1iguors and
nonintoxicating beer, as specified in Regutatfon-3:3 Section 4.9 of these rutes
regulations, have expired, nor shall such iicensed pramises be occupied by
persans any socner than one-half (1/2) hour prior to the hours of sale of
alcoholic baverages Tiguors and nonintoxicating beer: Provided, That the

Ticensed premise may be open for food sales at nine a.m. on any Sunday.

3731 4.9 Cessation of entertaimment. -~ AT1 entertainment, both Tive and
mechanical, the latter to include Juke boxes, shaill cezse and abate on the
Ticensed_ premises cne-half (1/2) hour prior to the expiration of the hours for
saie of alcohcolic beverages Tiquors and nonintoxficating beer, such hours being

specified in Reguiation-3:9 Section 4.9 of these rutes rsgulations.

3r32 4.10 Entranceways. - During the hours for sale ¢of alcoholic beverages
iiguors and nonintoxicating beer, all doors to and from the licensed premises
shall be closed except for the ingress and egress of the members and their
guests. o

3-33 4.1] Suitability of kitchen and dining facilities.

3r33+% 4.11.1 Prior to the issuance of a private club license, ail
kitchen and dining faciiities are to be checked by agents or employees of the
Commissicner for their suitability in serving food to thefr members and their
guests. . Egquipment 1in such kitchen shall be capable of preparing a freshly
cooked meal on the licensed premises. In addition, licensees shall have at
least enough food to serve one fourth (1/4) the number of seats in such private
club at any one {1) time.

373372 4.11.2 A suitable kitchen shall contain equipment as follows:
3-13-2-1 4.11.2.1  One (1) range with oven and no fewer than two
(2) burners, or a microwave oven which has a variable control and a separate
range with twoe (2) burners;
3+13-2-2 4.11.2.2 One (1) sink with hot and cold running water;

3v33-£-3 4.11.2.3 One cold storage unit or refrigerator at
Teast 17 (seventeen) cubic feet in size; and

3+3372-¢ 4.11.2.4  Cooking utensils and pots and pans sufficient
for preparation of the required meals.
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3-33-3 4.11.3 A suitable dining facility shall include the following:
Plates {other than of paper or similar construction), metal knives, forks and
spoons, and drinking glasses and cups, in sufficient quantities to serve no
fewer meals than ona fourth (1/4) the number of seats in the clubk.

3-13-4 4,11.4 A meal may consist of one {1} item or any combination
of items. For example, fresh, canned and packaged chili, soup, spaghetti, fresh
salad, fresh or prepackaged sandwiches, freshiy prepared meats and vegetables
and TV dinners will be acceptable. Examples of items which, by themselves, do
not qualify as adegquate are such items as: Packaged potato chips and similar
products; packaged crackers; packaged nuts; packaged desserts (fruit pies, -
cakes, cookies, etc.}; and bar sausages and similar products. The key work fin
the definition of meals is preparation.

3¢33:5 4,11.5 Meals shall be available from opaning of the club until
closing. Limited menus will be acceptable after ten (10) p.m. For example, cold
sandwiches which can be made in advance and refrigerated for use after ten (10)
p.m. is one example of an acceptable Timited menu.

334 4.12 Age of membership. - No licensee shall admit to membership any
individual below the age of esghteen- £38} twenty-one (Z21) years, and no
individual below the age of sdghteen-£383% twenty-ones (21) shall be permitted on
tha licensed premises of a Jicenses as a guest unless accompanied by the
individual's parent or Tegal guardian.

3:35 4.13 Lighting of licensed premises. - The interior of all Ticensed .
premises shall be adeguately lighted at all times while the licensee s
conducting business cor has employees on such premises.

3716 4.14 Purchase of alcoholic beverages. -- Imssfar- as- purchases- are
concerned-by-a-duty-ticensed-private-cioh

4.14.1 Article 60-3 retajl Tiquor stores. - When a duly
licensed private club purchases alcoheliic Tiquors frem a retail Tiguor store

authorized by West Virginia Code article 60-3, money crders, certified checks,
cashier's checks and traveler's checks and cash are ts-be-trasted-zs-cash-and
may-be-sczepted-+n-are acceptable for payment of & the purchase. from-z-State _
store-or-agensyr In addition thereto, a personal check from a duly Ticensed
nrivate club will be treated as cash if a guaranty bond issued from a bonding
company licensed to do businsss in West Virginia is posted in advance with the
Commissioner in a sum sufficient to bond the toial amount of such purchase or
purchase: Provided, That such purchase or purchases shall not exceed the total
of the bond and in this regard, purchasss, inscfar as the bond is concerned,

shall be ireated as cumulative until such time as the check or checks shall
clear and be honored by the bank upon which such check is drawn. Furiher, a

duly licensed private club may, in addition to method provided abecve, purchase
by personal check if there is posted in advance with the Commissioner, & line of _
credit dissued by a duly organized national or State banking institution:
Provided, however, That such purchase or purchases shall not exceed the total of
the posed Tine of credit and in this regard, purchases, insofar as the line of
credit is concerned, shall be treated as cumulative until such time as the check
or checks shall clear and be heonored by the making bank or the bank upon which
the check or checks are drawn. Application for the purpose of purchasing by
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personal check when guaranteed by a guaranty bond or line of credii shall be
cbtainable from the Commissioner at his office 1n Charleston, West Virginia., 1In
the event that any chack i3 returned for insufficient funds then, and in that
avent, the Commissioner shall notify the bonding ccmpany or bank issuing the
Tine of credit and shall fTorthwith make demand for payment and, in addition
thereto, they shall be charged a handling fee of five dollars (35.00), such sum
1o be charged in addition %to the amount sheown due on the face of the subject
check or checks.

4.14.2 Article 60-3A retafl liguor sigres. = A retail Tiquor store
authorized by West Virginia Code article 60-3A is authorized to astablish its
policy of the instruments allowed to be utilized for payment of purchases by &
duly 1icensed private club. Howsver, no credit may be extended by the retail
liguor store to the duly licensed private club.

§-175-2-4 § 175-2-5. Violations.

4>t 5,1 Prohibited acts.

4373 5.1.1 No licensee, nor any agent, emplioyes or member thereof,
shall on such licensee's premise:
d-3-3-2 5.1.1.1 Sell, or offer far sale, any alcoholic Tiguor

or alechoi+e- beverages or nonintoxicating beer other than from the original
package or container..

&-373:2 5.1.1.2 Authorize or permit eny disturbance of the
peace, gor_any obscene, lewd, immoral or improper entertainment, conduct or
practice. . -

5.1.1.72.a Guidelines for sirippers.

5.1.1.2.a.1 Entertainers 3in "a state of undress"
must be apart and separate from the patrons.

5.1,1.2.a.2 There can bes no physical contact during
2 performance beiween the asntsrtainers and the patrons or emplioyees of the ¢iub.
This means no patron or employee may touch a performer. .

5.1.1.2.a.3 Actions by the entertainers may not
include the actual accomplishment of zny sexual acts which would be considered
inappropriate for public view by the public generally.

5.1.1.2.a.4 A1l acts during which entertainers zre
in a state of undress will take place on stage which must be separate and apart
from patrons and/cr employees. Uson leaving the stage, entertainers must ¢o

dirsctily to the assiagned dressing room where he or she shall dress adequately by
covering himself or herself prior to mingling among patrons and other emplioyees.

4737373 5.1.1.3 5211, give away or permit the sale of, gift
to, consumption of or the procurement of any alcoholic 11quors or
nonintoxicating beer, for any person under the age of ewghteen €38} twenty-one
(21) years, any menta? incompetent, or person who fis visibly physically
incapacitated due toc the consumption of alcohoiic Tiquor or nonintoxicating
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beer, or the use of any contrelled substance as specified in chapter sixty-a of
the West Virginia Code of 1931, as amended.

4-173-4 5.1.1.4 Permit the consumpiion by, or serve to, on
the Ticensed premises, any alccholic Tiguors or nenintoxicating beer, to any
person undar the age of etghteen-£383 ifwenty-cne {21) years.

5.1.1.5 With the intent to defraud, alter, change or

misrepresent the quality, quantity or brand name of any alcoholic ligquor or
nonintoxicating beer.

4-1-2 5.1.2 Ne licensee, nor any agent, employee or member thereof,
shall, outside of the licensse's premises, advertise in any news media or other
means, the fact that alcoholic Tiguors or ateohottec-beverages nonintoxicating
beer may be purchased thereat.

4-3-3 5.1.3 No Ticensee, nor any agent, servant or employee of said
Ticenses, may at any time violate any of the foregoing provisicns, and any
violation by said Ticensee, agent, servant or employee shall be grounds for
revocation or suspension of its private ciub Ticense.

é4-3-4 5.1.4 Any holder of a private club Tlicense who has fits
Ticense suspended shall cease and desist from any and all cperation as a private
club during the period of suspension.

-2 5.2 Public nuisance. - If it is determined by Taw that any club which
is licensed pursuant %0 article seven, chapter sixty of the West Virginia Code
of 1931, &s amended, and these regulations, shall constitute & public nuisance
to any church, school, hospital, public institution or otherwise, then such
Ticense shall be revoked or suspended, the same being at the sound discretion of
the Commissioner, until such nuisance is abated.

§-375-2-5 § 175-2-6. Hearing and Appeal Procedure.

5-1% 6.1 Order refusing Ticense, suspending or revoking same. - If the
Alcohel Beverage Control Eommission Commissicner refuses to issue a license or
suspends or revokes a Ticense, he shall make and enter. an order to that effect
and mail by certified mail, return receipt requested, a copy of said order to
the licensee, or serve the same as provided for the service of legal process in
accordance with the West Virginia Rules of Civil Procedure.

572 §.2 Petition for hearing. - Any applicant or Ticensee, as the case
may be, adversely affected by such order, shall have the right to a hearing
thereon before the Commissfonmer or a person designated by him as hearing
examiner: Provided, That a petition in writing for such z hearing is served upon
the Commissioner within ten (10) days following the receipt by such applicant or
lTicensee of said copy of said order.

573 6.3 Petition reguirements. - The petiticon for a hearing is to be
in writing with an original and one (1) copy. t shall be complete in itself so -
as to fully state the issues. No telegram, telephene call, letter or similar
communication will be regarded as a petition. The petition must contain the
following: ' ' :
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5:3-% 6.3.1 A clear and concises assignment of each arror which the
petitfoner alleges +to have been committed by the Commissioner inm  the
determination of a violation, with each assignment of error being shown in
separately numbered paragranhs. )

E-3-2 8.3.2 A clear and concise statement of fact upon which the .
petitioner relies as sustaining its assignment of error.

5-3-3 6.3.3 A prayer setting forth the relief sought.

5374 6.3.4 The signature cf the petitioner or its officers signing
such petition,

5:-3:5 6.3.5 A verification by the petitioner.

54 6.4 Form for petition. - A petition for hearing shall be in the form
set forth below.

PETITION FOR HEARING

To: West Virginia (For Commission Use Only)
Alcohol Beverage Docket No.

Control Commissioner Date of Order of Suspension
2019 Washington St., E. or Revocation '

Charleston, WV

Whether Suspension or
Revocation

In the Matter of: Petitioner's Business Name

Petitioner's ABCC License No.
Address

The above named against whom you have issued an order of (Revocaticn or
Suspension), and in support of such petition avers as follows:

First: Your petitioner admits as true and correct all of the determinations
made by ewr the Commissioner and set forth in the above order and basis thereof,
except the following: (Specify here each error which the petitioner alleges %o
have been made by the Cemmissioner.)

Secend: (Set forth clear and concise statements of fact upon which the
petiticner relies as sustaining the assignment of arror.)

Wherefore, your petitioner prays (insert relief sought, i.e., this order be

set aside).
State of ) Business Name )
SS Signature of Affiant )
County of )
Title e , being duly
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sworn according to Taw, deposes and says that the facts
alleged in this petition, including my sheets attached ‘
hereto, are true and affiant is the petitioner or is duly
authorized to represent the petitioner.
BY
Sworn to and subscribed before me this day of

, 19 at
My commission expires
Public Public
5:5 6.5 ° Hearings =~ cost deposit. - The person demanding a hearing shali

give security for the cost. of _safd hearing in the amount of thres hundred
dollars (%$300) and said cost deposit shall he advanced by certified check,
cashier's check or money order and shall accompany the petition demanding a
hearing. :

5:6 6.6  Subpoenas and subpoenas duces tecum. - In all hesring hearings
held under articie seven, chapter sixty of the West Virginia Code of 1931, as
amended, and these duly promulgated regulaticns, the evidence of witnesses and
the production of dcocumentary evidence may be reguired through the use of
subpoenas and subposznas duces teacum. Such subpoenas or, subpoenas ducaes tacum
may be issued at the request of the Alcohol Beverage Control Eommission
Commissioner or by the licensee, the same to be Jssued by either the
Commissioner or his duly appointed hearing examiner.

5.6.1 Every such subpoena and/cr subpoena duces tecum shall be
served at least five (5) days befors the return date thereof, either by personal
saryices service made by any person eighteen-¢18Y ifwenty-one (21) years of age
or older or by registered mail, but a resturn acknowledgement signad by the
person to whom the subpcena or subpoena duces tecum is directed shall be
required to prove service by registered or certified mail.

6.6.2 . Al71 subpoenas and subpoenas duces tecum will be 1issued in
the name of the Alcchel Beverage Control Cemmissioner, but any party requesting
their {ssuance must see that they are properly served, Service of subpoenas and
subpeenas duces tecum issued at the insistence of the Alcohol Beverage Control
Commissioner are to be the responsibility of such Commissicner. Any person who
serves any such subposna or subpoena duces tecum is entitled to the same fee as
sheriffs who serve witness subpoenas for the circuit courts of this State, and
fees for the aitendance and +travel of witnesses shall be the same as for
witnesses before the circuit courts of this State.

6.56.3 A1l such fees shall be paid by the Alcohol Beverage Controi
Commissioner if the subpoena or subpoena duces tecum is issued, without the
reguest of an interested party, at the insistence of the Commissioner.

£.6.4 ATl such fees. related *to any subpoenas or subpoena duces
tecum {ssued at the insistence of a Ticensee shall be paid by the Ticensee who
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asks_ that such subposna or subpoena duges tecum be issued, out of the hearing
deposit.

5.6.5 A1l reguests by the 1licenses or the Commissioner for
subpoena and subpoena duces tecum shall be in writing and shall contain a
statement acknowiedging that the reguesting party agrees to pay such fees.

6.6.6 Any person receiving & subpoena or subpoena duces tecum
jssued hereunder shall honor the same as though it was issued by a circuit court
of the State, and shall appéar as witness and/or produce such books, records or
papers in response to such subpoena or subpeena duces tecum, In case of
discbedience or neglect ¢of any subpoena or subpcena duces tecum served on any
persan or the refusal of any witness to testify to any matter regarding which he -
or she may be Tawfully dinterrogated, the circuit court of the county in which
the hearing is being held or the judge thereof in vacation, upon zpplication by
the Commissioner, shall compel obadience by attachment proceeds for contempt as
in the case of disobedience of the reguirements of a subposna or subposna duces
tecum issued from such circuit court or a refusal to testify theresin.

E-7 6.7 Stay of suspension or revocation order. - The service of &
petition for hearing upon the Commissioner shall operate, other than herein
provided, to suspend the execution of any revocation of suspension of a private
club license with respect to which a hearing is being demanded except: fa3

6.7.1 An order suspending a license for failure of said license to
keep the bond, required by section four, article seven, chapter sixty of the
West Virginia Code of 1931, as amended, in full force and »ffect, and €b}

8.7.2 A suspensfon or revocation order Jssued pursuant %o

Regulation No. 4.2.

t+8 6.8 Hearing date. - The commissioner shall set a date for any hearing
demanded and notify the person demanding such hearing gf the date and time of
said hearing, which said hearing shall be held within thirty (30) days after

receipt of said demand.

5:2 8.9 Place of hearing. - Hearings will be held in Charleston, West
Virginia, uniess the Commissioner determines otherwise.

5-38 £.10 Continuances. - Hearings will not be delayed by a motion for
continuance, unless it §s timely made and sets forth good and sufficient cause.
Conflicting engagements of counsel or the employment of new counsel will never
be regarded as good ground for a continuance, unless set forth in a motion filed
promptly aftar the notice of hearing has been mailed, or unless extenuating
circumstances are shown which the Commissioner deems adequate. L

5r3% 6.11 Absence of petitioner, counsel or his representative. - The
absence of the petitioner, his legal counsel or his representative at a hearing,
after seryice of notice of time, place and date, shall not be the occasion for
delay or continuance. The hearing shall proceed and the case be regarded as
having been submitted for decision on the part of the absent petitioner or
petitianers. : .
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5732 £.12 Hearing. - The Alcohel Beverage Control Commissicner may
designate an examiner to conduct the hearing;. znd-when-the-term-UEommitsionert
ts-gsed-in-these-reguiations-refating-to-the-conduct-of-the-hearing~and-+ssoance
of-subpoenas-and~subpoenas-duces-tectum~{t-shatt-1fkewise-mean-hearing-examiners

6.12.1 The petitioner may appear individually, or by Tegal counsel,
or by duly authorized representative. In tha absence of the petitioner, written
evidence of a representative's agent's authority must be presented to the
satisfaction of the Commissioner.

£.12.2 The petitioner, his duly authorized representative or agent,
may with the approval of the Commissioner, waive the right to a hearing and
agree to submit the case for decision upon the petition and record, with or
without a written brief. Such waivers and agreements are to be in writing or
upon the record.

5733 6.13 Argument and briefs. - Petitioners will be given an opportunity
for argument within the <time Timits fixed by the Commissicner folleowing
submission of evidence. The Commissigoner will accept briefs in Tieu of

argument. Briefs must be filed within ten (10) days after the hearing.

534 6.14 Evidence admissible at hearing. - The Commissioner may admit any
relevant evidence, except that he shall observe the vrules of privilege
recognized .by law relating to communications and topics. A finding is to be
supported by the kind of evidence commonly relief upon by reasonably prudent men
in the conduct of their affairs, whether or not the evidence would be admissibie
before a jury. The Commissioner may exciude any evidence which is irrelevant,
unduly repetitious, or Tacking in substantial probative effect.

5715 6.15 Record of proceedings. - There shall be a record made at all
hearings held pursuant to article seven, chapter sixty of the West Virginia Code .
of 1931, as amended, and these duly promulgated regulations. Fer-the-purpose-of
these- regutations;- YRecord”- shali- mean- any- manner- of- recording- from- which- 2
transeript-can—he-mades

5+16 6.16 Commissioner's decisfon. - After the conclusion of the hearing,
or_within ten (10) days of receipt of the transcript thereof, the person
designated by the Commissicner as hearing examiner shall prepare a recommended
decision supported by findings of fact and conclusions of law affirming,
modifying or vacating the earlier order of the Commissioner. with-respect-teo
which~satd-hearing-was—held;-and-the-Eommissioner-may;-thareafters Thereafter,
the Commissioner, within ten (10) days of receipt of such recommended decision,
shall either accept or reject such recommended decision, and if he shall accept
such decision, he shall sign and acknowledge the same as his own after having
reviewed the transcript and all exhibits attached and affixed therete, and if he
shail reject the same, he shall within ten (10) days of receipt of such
recommended decisicn prepare a decision setting forth his own findings of fact
and conclusions of law. In either event, the order signed by the Commissioner
shall be final unless vacated or modified upon judicial review thereof. A copy
of said order shall be served upon each party to the hearing and their attorney
of record, if any, in person or by registered or certified mail.
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5-37 £.17 Appeal to circuit court. - An appeal may be taken by the
applicant or licensee to the Circuit Court of Kanawha County, West Virginia, er
the- gtregtt- court- of- the- county- in- which- the- petitioner- resides- or- doas
Bostnesss or with the judge thereof in vacation, if filed within thirty (30)
days after the charge upon which said party received notice of the final crder
of the Alcohol Beverage Control Commissioner. ’

5-18 6.18 Supreme Court of Appeals. - An appeal may be taken by the
applicant or licensee, oF by the Alcohol Beverage Contrcl Commissicner from the
final judgment of the circuit court to which the applicant or Ticensee has
appealed, the same to be taken in the manner and within the time provided by law
for civil appeals generally.

§-175-2-6 § 175-2-7. Severability.

The sections and subsection of these regulaticns shall be deamed severable.
Should any section or subsecticn be deemed by Jjudicial opinion or legisiative
enactmant to be invalid, unconstitutional or in any manner contrary to the laws
of the State of West Virginia, then such opinien or enactment shall invalidate
only that particular section or subsection ¢f these regulations and all other
sections shall remain in full force and effect: Provided, That such remaining
porticns are not determined to be inseparable, and to this end these regulations
are declared separable.
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