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Agency: Department of Administration
Design-Build Procurement Act
Title Number: 148
Rule Type: Legislative Cite Authority: 5-22A4

STATEMENT OF CIRCUMSTANGE
AND BRIEF SUMMARY

The Department of Administration seeks to modify their legislative rules that set
forth the procedures for selecting Design-Builders under the Design-Build Procurement
Act. The modifications are to clarify that all Design-Build projects must go through the
Design-Build Board if they are ultimately owned by an Agency, as defined in W.Va.
Code §5-22A-2; that all qualitative proposals must remain sealed until review committee
is assembled and ready to review and score them; and adds clarifying language to the

protest process. Additional clean up modifications are also included in the proposed
rules.



Agency: Department of Administration Title Number: 148
Rule Type: Legislative Cite Authority: 5-22A-4

BRIEF SUMMARY OF COMMENTS RECEIVED;
AGENCY RESPONSE; AND AMENDMENTS

The Department of Administration received only a few comments to
the proposed rule modifications. The comments and the Design-Build Board’s
responses are outlined below:

Lloyd Miller Architect

Comment 1: Add language “The requirement includes projects initially funded, in
whole or in part, by a private developer that ultimately be owned by the Agency.”

Agency Response 1: The proposed rule modifications at 2.1 already clarifies that
any project that will ultimately be owned by and agency, regardless of initial funding,
must go through the Design-Build Board.

Amendment 1: No amendment is being made as a result of this comment.
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Comment 2: Add language that allows qualitative proposals be reviewed by the
Performance Criteria Developer and the Technical Review Committee prior to the
qualitative proposal evaluation and scoring if no discussions are allowed with other
members of the committee.

Agency Response 2: The language is being included in the rules to clarify the
procedures that are currently in place. Allowing the qualitative proposals be reviewed
prior to the time of evaluation would taint the process and give the Technical Review
Committee members the opportunity to get together and decide how they want to score
in advance of the evaluation.



Amendment 2: No amendment is being made as a result of this comment.
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Comment 3: Add language regarding protests that disputes that arise from a
decision of the Design-Build Board be appealed directly to the Board, not the Agency,
by the Design Builder.

Agency Response 3: The Design-Build Board is not the appropriate entity to hear
protests of their own decisions.

Amendment 3: No amendment is being made as a result of this comment.

Central West Virginia Regional Airport Authority

Comment 4: The language that requires the qualitative proposals remain sealed
does not allow the Criteria Developer, consultants or Technical Review Committee
members to review the proposal prior to the meeting of the committee.

Agency Response 4: The language is being included in the rules to clarify the
procedures that are currently in place. Allowing the qualitative proposals be reviewed
prior to the time of evaluation would taint the process and give the Technical Review
Committee members the opportunity to get together and decide how they want to score
in advance of the evaluation.

Amendment 4: No amendment is being made as a result of this comment.

West Virginia Attorney General’s Office

Comment 5: The rules refer to a “final order of judgment” and the previous version
referred to “final order or judgement”.

Agency Response 5: In order for the rules to be consistent, the section with “or”
will be changed to “of”.

Amendment 5: Rule will be amended so wording is consistent.
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Comment 6: Section 14.8 refers to “the hearing officer” but the rules say nothing
about hearing procedures

Agency Response 6: The Agency has the authority to review the protest and
render a decision and they may want to have a hearing examiner.

Amendment 6: No amendment will be made as a result of this comment.



lloyd w. miller

August 1, 2012

Ms. Donna Lipscomb

WYV Dept. of Administration.

1900 Kanawha Blvd. E. Bldg. 1. E-119
Charleston, WV 25305

Re: Comments to the WV Design Build Board in response to the proposed Rules changes
Dear Ms. Lipscomb:
I request the Design Build Board to consider amending the following Rules changes:

148-11-2 Applicability: Add the following language “The requirement includes projects initially
funded, in whole or in part, by a private developer that ultimately will be owned by the Agency.”

148-11-10 The Procedures for Evaluating Proposals: At 10.1. a. delete the proposed language
and add the following language “ The qualitative proposals may be reviewed by the Performance
Criteria Developer and the Technical Review committee prior to the qualitative proposal
evaluation and scoring meeting. This review shall be performed by Performance Criteria
Developer and its consultants confidentially without discussions with the members of the
Technical Review Committee or any other individual or entity not contracted with the
Performance Criteria Developer for the project. The members of the Technical Review
Committee shall perform their review individually without discussions with other members of
the Technical Review Committee or any other individual or entity. All review questions shall be
held for discussion at the evaluating and scoring meeting where the Performance Criteria
Developer and Technical Review Committee are present.”

The reason for my request is to allow sufficient time for the Performance Criteria Developer and
its consultants to review the contents of the proposals and adequately prepare to advise the
Technical Review Committee. This review by the Performance Criteria Developer then provides
the Technical Review Committee with a knowledge based resource of each proposal to draw
upon during the evaluation and scoring meeting. This review time also prepares the Technical
Review Committee in understanding the proposal and provides opportunity to formulate
questions. It is the obligation of the Technical Review Committee to evaluate and score the
proposals based on their knowledge of the proposal content.

This review also respects the time, talent, and investment expended by the Design Build teams in
preparing their proposals. The Design Build teams have prepared their proposal with the
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304-744-0153  fax
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anticipation that they will be reviewed with an adequate effort to understand their content. That
adequate effort is achieved by reviewing the proposals prior to the evaluation and scoring
meeting.

To facilitate the confidentiality of the proposals between the time of their receipt by the Agency
and the evaluation and scoring meeting considering requiring the Performance Criteria
Developer and its consultants and the members of the Technical Review committee to sign an
affidavit upon receipt of their copy of the Qualitative Proposals stating that they will not share
the content of the proposals with the Design Build teams, anyone outside of the process, or with
other members of the Technical Review Committee.

Without the ability to spend time reviewing the proposals prior to evaluation and scoring
meeting inhibits the Performance Criteria Developer’s and the Technical Review Committee’s
ability to become adequately knowledgeable of the proposal content. It is also unreasonable to
require the Technical Review Committee volunteers to be sequestered in a room for hours and
possible more than one day. Requiring such a time commitment may result in an unnecessary
difficulty in recruiting volunteers to serve on the Technical Review Committee. It would be
more productive, less daunting, and result in a more knowledge base decision to allow the
Performance Criteria Developer and the Technical Review Committee to review the proposals
on their own schedule and location prior to the evaluation and scoring meeting.

148-11-14 Protests: Add language to resolve disputes that arise from a decision by the Design
Build Board that the Agency has no authority to change. An appeal process directly to the Board,
not the Agency, by the Design Builder should be established for Design Build Board decisions
that the Agency does not have the authority to change. This appeal procedure may also be added
to 148-11-12 Award of Design Build Contract 12.6.

Your positive consideration of this request is appreciated.

Sincerely, \&\
( %@W W\/]

Lloyd W. Miller AIA, NCARB, CSI-CCS



Lipscomb, Donna M

From: Rick Atkinson [rick@yeagerairport.com]
Sent: Wednesday, August 15, 2012 9:52 AM
To: Lipscomb, Donna M

Subject: WV Design Build ACT Rules Changes
Donna:

I have been informed that there are proposed changes to the Design-Build Rules under consideration. | want to
comment on the proposed rule change 148-11-10 paragraph 10.1 a. This language requires that the Qualitative
Proposals remain sealed until the Technical Review Committee is assembled to review and score the proposals. This
requirement does not allow the Criteria Developer and its Consultants or the Technical Review Committee to review the
Qualitative Proposal prior to the meeting of the Technical Review Committee.

The Opens Meeting Act of the West Virginia, prohibits any discussion or deliberation between members of any public
body or committee acting on behalf of a public body, outside of properly noticed public meeting; however, the Open
Meetings Act does not prohibit individual members and staff members or hired consultants and advisors from reviewing
relevant material prior to the public meeting. In fact it would seem that good public policy would demand that
members that are charged with making decisions be afforded with as much information as possible prior to the meeting
so that they can educate themselves on the issue and be able to make informed decisions. When the issues involve
detailed technical information contained in voluminous documents, the public good is not served by requiring the public
body to only review the information at the meeting.

If a members of the committee do engage in discussions and deliberations outside of the formal public meeting, the law
provides for sanctions and remedies for those harmed by those illegal actions. This proposal in my opinion, creates
more problems than it solves.

Richard A. Atkinson, Il | Airport Director

Central West Virginia Regional Airport Authority
100 Airport Rd. Suite 175, Charleston, WV 25311
W: 304.344.8033

F: 304.344.8034

C: 304.741.0500

YEAGER AIRPORT

Viest Vicginia's Gateway



Lipscomb, Donna M

From: Debra Hamilton [DL.Hamilton@wvago.gov]
Sent: Tuesday, August 07, 2012 11:33 AM

To: Lipscomb, Donna M

Cc: Board of Engineers

Subject: Proposed Design-Build Rules

I represent the WV P.E. Board. In connection with your request to the WV P.E. Board to assist with the dissemination
of the Design-Build Board's proposed rules during the comment period, its Executive Director asked me to have a quick
look. I saw no changes that would be of concern to the Board but noticed a couple of technical or procedural things
that I bring to your attention for your consideration:

Existing rule 14.3 (14.8 in the revised version) references a "final order or judgement". Existing 14.4 (14.3 here) uses
the phrase "final order OF judgement”. You might want to make this consistent. However, this seems to be called a
"decision" in the proposed 14.6.

Perhaps, since existing 14.3/14.8 here refers to "the hearing officer”, there is only a "final order or/of judgement" when
there has been a hearing - which utilizes a "hearing officer” but this is not clear since the rules say nothing about
hearing procedures. Also, the new language 14.6 says: "The Agency has the sole authority to review the protest and
render a decision." Perhaps this prohibits the use of "a hearing officer" altogether, unless you intend for the Director or
designee to be the hearing officer.

Existing 14.4 (4.3 here) is in there twice, with the language stricken the 2nd time. The strike-through can be omitted,
since the only change is in the number.

Hope this is helpful - but it may also be confusing. Feel free to call me if you have questions.

Debra L. Hamilton

Deputy Attorney General
(304) 558-2021
debra.hamilton@wvago.gov

The information contained in this electronic message is legally privileged and confidential under applicable law and is
intended for the use of the individual or entity named above. If the recipient of this message is not the above-named
recipient, you are hereby notified that any dissemination, copy or disclosure of this communication is strictly prohibited.
If you have received this communication in error, please notify the WV office of the Attorney General at (304) 558-2021,
and purge this communication immediately without making any copy or distribution.

Please consider the environment before printing this email.
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TITLE 148
LEGISLATIVE RULE
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DESIGN-BUILD PROCUREMENT ACT

§148-11-1. General.

1.1. Scope. -- This Legislative Rule sets
forth the operative procedures for agencies to
follow in selecting Design-Builders to provide
combined design and construction services for
projects authorized as Design-Build projects by
the West Virginia Design-Build Board that is
constructed and owned, potentially owned or
ultimately owned by any agency_, as defined in
§5-22A-2 of the W.Va. Code.

1.2. Authority. -- W. Va. Code §§5-22A-4
and 6.

1.3. Filing Date. -- May 2, 2006.
1.4. Effective Date. - July 1, 2006.

1.5 These rules repeal and replace the current
rules for selecting design-builders under the
Design-Build Procurement Act.

§148-11-2. Applicability.

2.1. This legislative rule applies to all
Agencies, except those statutorily exempted from
its application. Fhe The rule also applies to any

project being—done_that is owned, or that will

ultimately be owned by an Agency, regardless of
the initial funding for the Project.

§148-11-3. Public Announcement Procedures.

3.1. Except in emergency situations, an
Agency shall obtain by public notice, through any
advertising medium the Agency considers
advisable, an advertisement setting forth a general
description of the Project requiring Design-Build
services and defining a time frame and procedures

o

for interested qualified Design-Builders to apply
for consideration.

§148-11-4. Technical Review Committee.

4.1. There shall be established by the Agency
a Technical Review Committee comprised at a
minimum of a representative of the Agency with
experience in the requirements of the project, the
Performance Criteria Developer as a non-voting
member, a representative of the facility use and
the Secretary of Administration or his designee.
The Technical Review Committee has
responsibility for evaluating responses to the
Invitation for Qualification as provided in Section
7 of this rule and the Proposals as provided in
Section 11 of this rule.

§148-11-5 Application Process for Approval
of Design-Build Project.

5.1 Prior to an Agency issuing an invitation
for qualifications for public projects, the Board
must determine that the public project is
appropriate as a design-build project.

5.2 Within thirty (30) days of the receipt of
an agency’s written application, the Board shall
meet to render a decision unless a different
timetable is agreed to by the Agency. If the Board
determines that the Agency has met the criteria
enumerated in W.Va. Code §5-22A-1 et seq. and
Legislative Rules 148-CSR-11, the Board shall
approve the project’s use of the design-build
process to procure construction of the proposed
project.

5.3. If upon review of the documents and
information submitted by the Agency in support

of its request for authorization by use as a design-
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build contract for a specific construction project,
the Board concludes that additional information is
required to enable the board to reach a
determination whether the Agency has met the
criteria enumerated in W.Va. Code §5-22A-5, the
Board may require the Agency to submit such
additional information, in such form as the Board
may prescribe. In no event shall the request for
additional information extend the review period
by more than sixty (60) days from the date the
receipt of the Agency’s original request for
review.

5.4 Any project which an agency desires to
have constructed using the Design-Build process,
regardless of how the project is originally
developed or funded, shall obtain approval of the
West Virginia Design-Build Board. The
requirement includes projects initially funded, in
whole or in part, by a private developer that
ultimately will be owned by the Agency. Upon
receipt of the Board’s determination that the
Project is appropriate as a Design-Build project,
the Agency shall comply with the provisions of
this rule.

5.5 Upon project approval by the Board, the
Agency shall submit to the Board monthly reports
detailing the progress of the approved project.
The reports shall continue until the completion of
construction to ensure that the Agency has
complied with all requirements established by the
Board approval of the project.

5.6 If any requirement imposed by the Board
is not satisfied, the Board may withdraw its
approval of the project at any time prior to the
start of construction. If the Board withdraws its
approval, the Agency may not proceed with the
project as a design-build project until the
requirements set forth in the Board’s approval and
the requirements of this article are met, as
determined by the Board.

§148-11-6.  Procedures for Selection of

Performance Criteria Developer and
Preparation of the Performance Criteria.

6.1. Selection of Performance Criteria

Developer.

6.1.1. Upon receipt of the Design- Build
Board’s approval that a project is appropriate as a
Design-Build Project the Agency shall employ a
registered architect or engineer, to be known as
the Performance Criteria Developer. The
Performance Criteria Developer shall be selected
in accordance with W.Va. Code §5G-1-1, et. seq.
unless the agency uses a licensed architect or
engineer who is an employee of the Agency for
projects with a construction cost estimated to be
one million or less. For projects for which the
construction cost is estimated to be more than one
million dollars ($1.000,000), the Performance
Criteria Developer shall not be an employee of the
Agency.

6.1.2. In addition to the provisions of
W.Va. Code §5G-1-1, the Agency shall consider
the following factors when selecting the
Performance Criteria Developer:

6.1.2.a. Education, training, general
experience and West Virginia licensure to practice
Architectural or Engineering services.

6.1.2.b. Prior experience with projects
of similar size, scope, and complexity; and

6.12.c.  Prior experience with
Design-Build contracts, as appropriate, or
substantially similar experience.

6.2 Preparation of the Performance
Criteria.

6.2.1 The Agency shall prepare a
Performance Criteria package with the aid of the
Performance Criteria Developer. The
Performance Criteria package shall set forth the
Agency’s needs with sufficient clarity to assure
that there is a comprehensive understanding of
program requirements, project scope and business
requirements. The Performance Criteria package
shall include, at a minimum:;

6.2.1.1. Program statements of
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the facility that describe space needs, design goals
and objectives;

6.2.1.2 Requirements  for
performance bonds, payment bonds, general
liability insurance, professional liability insurance
and worker’s compensation coverage;

6.2.1.3 Applicable codes and
material quality standards;

6.2.1.4 Other pertinent criteria
such as energy efficience efficiency and
accommodations for future use or adaptation;

6.2.1.5 When a site is being
developed, a site survey and soil boring report
describing subsurface conditions or stated criteria
in sufficient detail so that accurate foundation
designs can be developed;

6.2.1.6 Stated responsibility for
fees and permits;

6.2.1.7 Stated criteria regarding
all site utilities and fees regarding connection of
those utilities;

6.2.1.8 Environmental reports, if
any, that have been prepared;

6.2.1.9 Project budget parameters,
including budget parameters for any and all
alternates;

6.2.1.10 Sources of funding and
available funding;

6.2.1.11. The proposed project
schedule; and

6.2.1.12. Seal requirements of
the design professionals to be included in the
proposal.

6.2.2. The Performance Criteria
package shall be included as part of the contents
of the Invitation for Proposals.

6.2.3. The basis of scoring and any
restrictions on the proposals submitted in response
to the Performance Criteria package shall be part
of the Invitation for Proposals.

6.3. Once selected, the Agency shall retain
the Performance Criteria Developer through final
completion of the Project to monitor adherence to
the Performance Criteria.

6.4. The Performance Criteria Developer or
his or her employer, company, partners, joint
venturers, affiliates or consultants may not submit
a proposal to enter into a design-build contract
and may not perform services under a design-
build contract on any project wherein they are the

Performance Criteria Developer on that specific
contract.

§148-11-7. Procedures for Selection of Most
Qualified Design-Builders Prior to the Release
of the Invitation for Proposals.

7.1. Architects, contractors and engineers
shall satisfy qualification requirements as defined
by W. Va. Code §5-22A-1, et seq., and the
applicable rules.

7.1.1. All Design Builders shall be
reviewed by the contracting agency for the
following qualification factors/performance areas:

a. Licensing, insurance, bonding and
evidence of good standing with the State of West
Virginia and the Agency;

b. Experience and technical expertise
with projects of similar size and scope;

c. History (minimum of five (5) years if
available) of past performance with similar
projects, including owner’s names, owner contact,
project type, location, floor area, time to complete
and final cost;

d. Qualifications, experience and licenses
of key management and professional staff;

e. Staffing capabilities;
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f. Capacity to accomplish work in
required time to include disclosure of present
workload;

g. Quality control and quality assurance
policies and programs;

h. Safety record to include the safety and
drug testing policies and programs;

i. Subcontracting plan(s) including the
qualifications and capabilities of known
subcontractors; and

J- Architects and engineers of record and
their West Virginia seals.

7.2 The technical review committee shall
determine the relative ability of each design-
builder to perform the services required for the
project. Determination of ability shall be based
upon the design-builder’s qualifications as
described in these rules.

7.3 The technical review committee shall
recommend not less than three (3), nor more than
five (5), design-builders deemed to be most
qualified to respond to the Invitation for
Proposals. The committee will report its
recommendation of most qualified design-builders
to the Agency for selection by the Agency.

7.4 In the event the Agency receives fewer
than three (3) proposals, the Board shall, in
consultation with the Secretary of Administration,
determine whether the Agency may proceed or
shall start the Invitations for Qualifications
process over.

7.5. Due to their public project nature, all
Design-Build projects shall comply with the
prevailing wage requirements of W. Va. Code
§21-5A-1, et seq.

7.6. Under the state’s vendor debarment
program, agencies shall not solicit bids, award
contracts or consent to subcontracts with debarred
vendors.  Design-Builders must disclose all

subcontractor relationships in the bid process.

§148-11-8. Preparation and Contents of the
Invitation for Qualifications and Invitation for
Proposals.

8.1. After the Agency and the Performance
Criteria Developer develops the Performance
Criteria Package, the Agency and the Performance
Criteria Developer shall develop an Invitation for
Proposals(IFP) and an Invitation for
Qualifications (IFQ).

8.2  The Agency shall issue an IFQ to
interested Design Builders. The IFQ shall comply
with W.Va Code§ 5-22A-9a(a). Design-Builders
desiring to submit proposals on the design-build
projects shall submit a statement of qualifications
setting forth the qualifications of the firm’s
involved in the design-build team and providing
any other information required by the IFQ.

8.3. The purpose of the Performance Criteria
package and the IFP is to furnish sufficient
information so that Design-Builders may prepare
both qualitative and cost proposals. The Design-
Builder to whom the contract is awarded is
responsible for development of a detailed design
based on the criteria in the Performance Criteria
package and for construction of the facility in
compliance with the Performance Criteria
Package.

8.4 The IFP shall comply to W¥ W.Va.
Code § 5-22A-10 and also contain: The
Performance Criteria package; instructions to
bidders; bid proposal forms; bid security
requirements; provisions for contracts; general
and special conditions; the basis for evaluation of
proposals; methods of substantiation to be used
during the design process; and the construction
process to verify that the design and construction
comply with the performance criteria.

8.5 The IFQ will be issued to all who
qualify.

§148-11-9. The Procedure for Preparing and
Submitting Proposals.

9.1. All proposals must comply with W.Va.
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Code §5-22A-11.

9.2. Design-Builders shall submit their
proposals to the Agency offices by the date
established in the IFQ. If that date is Saturday,
Sunday or a legal holiday, the period shall run
until 5:00p.m. of the next day that is not a
Saturday, Sunday or legal holiday.

9.3. Design-Builders shall complete all
necessary forms provided by the agency and
include the completed forms with their proposals.

9.4  Design-Builders may submit written
questions and comments to the Agency
concerning the requirements of the IFP. The
Agency shall prepare and make available to the
Design-Builders addenda that respond to their
questions and comments.

§148-11-10. The Procedures for Evaluating
Proposals.

10.1. The Technical Review Committee shall
segment all proposals received from Design-
Builders in response to an IFP into two (2) parts:

a. Qualitative Proposal. A qualitative
proposal shall include response to the IFP, except
the cost proposal, as set forth in subdivision (b) of
this subsection._The qualitative proposal shall
remain _sealed until the Technical Review

Committee is assembled and ready to review and
score the proposals.

b. Cost Proposal. The cost proposal shall
be submitted in a separate sealed package that is
clearly labeled as a cost proposal. The package
shall clearly identify the Design-Builder’s name,
project description, or any other information
required by submission of proposals. The cost
proposal shall be secured until the time provided
in the IFP. Cost proposals shall include one(1)
cost for all design and construction of the
proposed project. An_original signature raised
seal bond for five (5) percent bid security shall be
attached to the cost proposal.

10.2. The Technical Review Committee shall

review the qualitative proposal submitted by each
Design-Builder and shall establish a rating for
each Design-Builder’s proposal based upon the
performance criteria established in the IFP for the
project. The criteria may utilize the following
format, but shall be adjusted for the particular
characteristics of the Project which shall clearly
be set forth in the IFP.

10.3 A maximum score will be determined
for these categories and will be adjusted to reflect
the particular characteristics of a project and the
considerations involved in its construction,
Provided that, the technical criteria must be in the
range of 40 -50 % of the total maximum score, the
Project-Specific Management Plan must be in the
range of 10 - 20 % of the total maximum score,
the Project Schedule must be in the range of 20 -
30 % of the maximum score and that Design
Creativity and Originality must be in the range of
10 - 20 % of the maximum score.

EXAMPLE OF RATING SYSTEM
1. Technical Criteria
a. Structural System
b. Exterior Finish Materials
c. Roofing Systems
d. Site Layout and Features
e. Landscape Provisions
f. Mechanical System
g. Plumbing System Materials
h. Interior Finish Materials
i. Interior Hardware and Fixtures

j- Interior Door Units/Wall Systems

k. Floor and Ceiling Systems

I. Lighting Systems
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m. Power Systems
n. Data Systems
o. ADA Compliance
p. Building Code Compliance
g. Any Other Requirements
2. Project-Specific Management Plan
a. Management plan and organization

b. Resumes of key professional and
managerial personnel

c. Craft training and staffing
capabilities

d. Quality assurance plan

e. Safety plan for project and safety
record

f. Experience of individual members
of the team

g. Experience of the team

h. Address of Home Office of
Design-Builder

i.  Address of Home Office of
Architects(s) and/or Engineer(s)

3. Project Schedule

a. Construction schedule and ability
to meet schedule

b. Architecture/Engineering design
schedule and ability to meet schedule

c. Length of construction and design
schedule

4. Design Creativity and Originality

10.4. The maximum unweighted score for the
Qualitative Proposal is 100. A Design-Builder
must achieve a minimum unweighted score of 70
in order to continue in the evaluation process by
the Technical Review Committee.

10.5. Prior to opening the cost proposal, the
Technical Review Committee shall total and
submit the weighted score of each Design-
Builders qualitative proposal to the Agency.

10.6. Points for the qualitative proposal shall
not be awarded on a fractional basis.

10.6 The Agency shall notify all parties
submitting proposals of the outcome of the
scoring process and the Agency’s intent to enter
into a contract with the successful Design-Builder.
The Awarding Authority may reject all Proposals

§ 148-11-11. Negotiations Prior to Award of
Contract.

Negotiations between the apparent successful
bidder and the Agency prior to award of a contract
may not result in a contract amount which would

change the outcome of the original bid. See W.
Va. Code §5-22A-6(7) and §5-22A-11(e) .

§148-11-12. Award of Design Build Contract.

12.1. The Agency shall set a date to inform
the bidders of their weighted qualitative scores
and shall simultaneously notify them of the date to
publicly open the cost proposals, which shall be
within five (5) working days after the public
announcement of the weighted qualitative
proposals.

12.2. The Agency shall publicly open and
read aloud the sealed cost proposals that met the
minimum qualitative proposal score of 70. The
lowest cost proposed shall be assigned a score of
100. Other cost scores shall be arrived at by the
following formula:

(Lowest Cost Proposed divided by Cost being
evaluated) x 100 = Cost Score
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12.3. To determine the successful design-
build proposal, the total of the weighted
qualitative and cost scores shall be added to arrive
at a total score.

12.4. The Agency is not required to submit
duplicate bids or proposals to the Auditor’s office.

12.5. The Agency shall submit to the Design-
Build Board the evaluations and scoring of the
qualitative proposals for approval of the process
within 24 twenty-four (24) hours of the scoring of
the qualitative proposals. If the process is
approved by the Design-Build Board, the Agency
may proceed with the opening of cost proposals.
If the process is not approved the Design-Build
Board, the Agency may not proceed with the
opening of the cost proposals.

12.6. Design-Builder’s who have submitted
proposals may request copies of the qualitative
scores and may submit question and,
clarifications, and make comments on the
procedures to the Agency and the Design-Build
Board for consideration within 48 forty-eight (48)
hours of the public announcement of the
qualitative scores. The Design-Build Board, at its
discretion, may schedule a public meeting within
96 ninety-six (96) hours of the public
announcement of the qualitative scores for the
discussion of these questions and comments. A
decision by the Design-Build Board shall be
publicly announced with 24 twenty-four (24)
hours of the public meeting, or if no public
meeting is held, the announcement shall be within
48 forty-eight (48) hours of the information
provided to the Design-Build Board from the
Agency.

12.7. Unless all proposals are rejected, the
Agency shall approve and award the project to the
Design-Builder with the highest total score. The
Agency shall notify all parties submitting
proposals of the outcome of the scoring process
and the Agency’s intent to enter into a contract
with the successful design-builder. The Agency
may reject all proposals.

12.8. The Agency has final authority to

approve or reject the recommended award based
upon due process, legal, fiduciary, financial or
policy considerations, but may not substitute its
Jjudgment on the qualitative evaluation for that of
the Technical Review Committee.

§148-11-13. Monitoring by the Design-Build
Board

13.1 The Agency shall report, at a minimum
of a monthly interval, to the Design-Build Board
as to the progress of the project.

13.2 The Design-Build Board may terminate
their approval of a project after written notice, and
discussions with the Agency, at any time prior to
the start of construction if any requirement of the
project is not satisfied.

§148-11-14. Protests.

14.1. Any Design-Builder adversely affected
by the intended decision of the Agency to award
a contract or to reject all bids shall file a notice of
protest and bond with the Agency within seventy-
two (72) hours after the posting of the intent to
award. A formal written protest shall be filed
with the Agency within ten (10) days after filing
the notice of protest with the Agency, stating with
particularity the facts and law upon which the
protest is based.

14.2. Any Design-Builder who files a notice
of protest in a bid rejection or an award pursuant
to this section shall post with the Agency, at the
time of filing the notice of protest, a bond payable
to the Agency in an amount equal to one percent
(1%) of the lowest bid submitted, or $5,000,
whichever is greater.

14.43. All protest bonds shall be made
payable to the Agency and shall be signed and
sealed by the protestor and surety. The bonds
shall bind the protestor and surety and be
conditioned upon the satisfaction of any cost and
charges included in any final order of judgement
or appellate proceedings, in the event that the
Agency prevails. In lieu of a bond, the protestor

may submit a cashier’s check or bank money
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order made payable to the Agency, the monies
shall be held in trust by the Agency. Protest bond
forms may be obtained from the Agency.

14.64._All _notices_of protest and formal
protests shall be filed with the Agency.

14.75. A protest is not timely filed unless
both the notice of protest and the formal protest
are received by the Agency within the required
time limits. A written notice of protest which is
filed by 5:00p.m. on the date on which the
seventy-two(72) hours expires is timely. If such
a date is Saturday, Sunday or a legal holiday, the
period shall run until 5:00p.m. of the next day that
is not a Saturday, Sunday or a legal holiday.

14.6.The Agency has the sole authority to

review the protest and render a decision. The
Director of the Agency. or his/her designee, shall

review the protest and issue a written decision. A
hearing may be conducted at the option of the

Director or assigned designee.

14.7. If the Design-Builder is not satisfied
with the Agency’s decision, they may take

appropriate legal action through the West Virginia
court system.

14.38. If the protesting party prevails after
completion of the protest and any appellate court
proceedings, it shall be entitled to recover from
the Agency all costs and charges included in the
final order or judgement, excluding attorney’s
fees. If the Agency prevails it shall recover all
costs and charges included in the final order or
judgement excluding attorney’s fees. Upon
payment of such costs and charges by the
protestor, the bond shall be returned. The entire
amount of the bond shall be forfeited if the
hearing officer determines that a protest was filed
for a frivolous or improper purpose including, but
not limited to, the purpose of harassing, causing
unnecessary delay or causing needless expense for
the Agency or successful Design-Builder.

—H4—Alprotestbondsshaltbemadepayable
to-the-Agency-and-shatt-be-signed-and-seated-by
theprotestorand-surcty—The-bondsshatt-bind-the

14.59. The Agency shall be considered the
prevailing party if the protestor withdraws the
protest at any time before the entry of the final
order.

§148-11-15 Public Emergencies.

15.1. If an application for a Design-Build
proposal is filed which indicates a public
emergency, the Design-Build Board shall take
immediate action to determine if the project meets
the criteria for a Design-Build project.

15.2. If the criteria are satisfied, the Board
shall meet to approve or disapprove the
application. If this situation occurs, the Board
shall file a notice of emergency meeting with the
Secretary of State in accordance with the Open
Governmental Meetings Act.

15.3. A Design-Build projectapplication may
not indicate a public emergency if the emergency
indicated is the result of self-imposed hardships,
such as, neglect, poor planning or a lack of
organization by the applicant.



APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: Rules for Selecting Design-Builders Under the Design-Build
Procurement Act

Type of Rule: X Legislative Interpretive Procedural

Agency: Department of Administration, Design-Build Board

Address: 1900 Kanawha Boulevard, East

Building 1, Room E-119

Charleston, WV 25305

1. Effect of Proposed Rule:

ANNUAL FISCAL YEAR
Increase  Decrease Current Next Thereafter
ESTIMATED TOTAL COST | 0 0 0 0 0
PERSONAL SERVICES
CURRENT EXPENSE

REPAIRS &
ALTERATIONS

EQUIPMENT
OTHER

2. Explanation of Above Estimates:

There will be no fiscal impact as a result of the passage of the proposed rule
modifications. The modifications are to clarify that all Design-Build projects must go
through the Design-Build Board if they are ultimately owned by an Agency, as defined
in W.Va. Code §5-22A-2; that all qualitative proposals must remain sealed until the



review committee is assembled and ready to review and score them; and adds
clarifying language to the protest process. Additional clean up modifications are also
included in the proposed rules.

3. Objectives of These Rules:

Rule Title:  Rules for Selecting Design-Builders Under the Design-Build Procurement
Act

4. Explanation of Overall Economic Impact of Proposed Rule:
A. Economic Impact on State Government:
None

B. Economic Impact on Political Subdivisions; Specific Industries; Specific
Groups of Citizens:

None
C. Economic Impact on Citizens/Public at Large.

None

Date: J’/ '>°/ /T

Signature of Agency Head or Authorized Representative:

o




QUESTIONNAIRE

DATE: August 28, 2012
TO: Legislative Rule-Making Review Committee
FROM: Donna Lipscomb, Executive Coordinator

Department of Administration
1900 Kanawha Boulevard, East
Room E-119

Charleston, WV 25305
304-558-3392

LEGISLATIVE RULE TITLE: 148, Series 11, Rules for Selecting Design Builders under
the Design-Build Procurement Act.

1. Authorizing statute(s) citation 5-22A-4

2. a. Date filed in State Register with Notice of Hearing or Public Comment Period:

July 26, 2012

b. What other notice, including advertising, did you give of the comment period?

Provided to Contractors Association, Engineering Board and Architects Board
for distribution to their members.

c. Date of Public Hearing(s) or Public Comment Period Ended:

None held

d. Attach list of persons who appeared at hearing, comments received,
amendments, reasons for amendments.

Attached X No comments received

e. Date you filed in State Register the agency approved proposed Legislative
Rule following public hearing: (be exact)

August 30, 2012




f. Name, title, address and phone/fax/e-mail numbers of agency person(s) to
receive all written correspondence regarding this rule: (please type)

Donna Lipscomb, Executive Coordinator

Department of Administration

1900 Kanawha Boulevard, East

State Capitol, Room E-119

Charleston, WV 25305

304-558-3392 Or_donna.m.lipscomb@wyv.gov

g. IF DIFFERENT FROM ITEM “f", please give Name, title, address and phone
number(s) of agency person(s) who wrote and/or has responsibility for the
contents of this rule: (please type)

Marc Monteleone, Chairman of Design-Build Board

Bowiles, Rice, McDavid, Graff & Love

Charleston, WV 25301

304-347-1132

If the statute under which you promulgated the submitted rules requires certain
findings and determinations to be made as a condition precedent to their
promulgation:

a. Give the date upon which you filed in the State Register a notice of the time
and place of a hearing for the taking of evidence and a general description of
the issues to be decided.

N/A

b. Date of hearing or comment period:

July 26, 2012 through Auqust 24, 2012

c. On what date did you file in the State Register the findings and
determinations required together with the reasons therefor?

N/A

d. Attach findings and determinations and reasons:

Attached N/A




