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___________________________ Effective Date
NOTICE OF AN EMERGENCY RULE
AGENCY: _OFFICE OF MINERS' HEALTH, SAFETY AND TRAINING TITLE NUMBER: 56

CITE AUTHORITY: W.Va. CODE 22A-1-6

EMERGENCY AMENDMENT TO AN EXISTING RULE: YES _ X NO__

IF YES, SERIES NUMBER OF RULE BEING AMENDED: SERIES 12

TITLE OF RULE BEING AMENDED' RULES GOVERNING ASSESSING HEALTH AND SAFETY VIOLATION
PENALTIES

IF NO, SERIES NUMBER OF RULE BEING PROPOSED:
TITLE OF RULE BEING PROPOSED:

THE ABOVE RULE IS BEING FILED AS AN EMERGENCY RULE TO BECOME
EFFECTIVE AFTER APPROVAL BY SECRETARY OF STATE OR 42ND DAY AFTER
FILING, WHICHEVER OCCURS FIRST.

THEFACTS AND CIRCUMSTANCES CONSTITUTING THEEMERGENCY ARE
AS FOLLOWS:

House Bill 4351, passed by the 2012 West Virginia Legislature on March 6, 2012, is effective 90 days from passage and amended W, Va.
Codc 22A-1-21 Penaltics. Previous W.Va. Code 22A-1-21 stated in pertinent part that the Director shall assess a civil penalty against any
operator of a coal mine who violates a health or safety rule or any other provision of Chapter 22A which shall not be more than $3,000 for
each violation. The 2012 West Virginia Legislature amended W.Va. Code 22A-1-21 increasing the maximum allowable penalty for each
violation from $3,000 to $5,000. Having increased the penalty allowed under W.Va. Code 22A-1-21, it is now necessary to amend W.Va,
Code of State Rules 56-12-1, Table 1 which is a penalty point conversion table containing a schedule of points and the corresponding
monetary penalty. Due to the fact that the 2012 amendments to W, Va. Code 22A-1-21 were effective on or about June 4, 2012, it is the
belief of OMHST that the amendments to W.Va, Code of State Rules 56-12-1, Table 1 should be subinitted as an emergency rule.
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APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

RULES GOVERNING ASSESSING HEALTH AND SAFETY VIOLATION PENALTIES

Rule Title:

Type of Rule:
Agency:

[X_]Legislative [ |Interpretive [___] Procedural

OFFICE OF MINER'S HEALTH, SAFETY AND TRAINING

Address:

7 PLAYERS CLUB DRIVE, SUITE 2

CHARLESTON, WV 25311

BLK@WVAGO.GOV

Phone Number:

304-558-1425

Email: SHEILA.A.PROPST@WV.GOV

Fiscal Note Summary
Summarize in a clear and concise manner what impact this measure

will have on costs and revenues of state government.

t is expected the amendment to W.Va. CSR 56-12, Table 1 will have no impact on the costs of staet
government and will have minimal impact on the revenues generated.

Fiscal Note Detail
Show over-all effect in Item 1 and 2 and, in Item 3, give an explanation of
Breakdown by fiscal year, including long-range effect.

FISCAL YEAR
Effect of PI‘OpOS&l Current Next Fiscal Year
Increase/Decrease Increase/Decrease (Upon Full Implementation)
(use *-*) (use *-)
1. Estimated Total Cost 0.00 0.00 0.00
Personal Services 0.00 0.00 0.00
Current Expenses 0.00 0.00 0.00
Repairs & Alterations 0.00 0.00 0.00
Assets 0.00 0.00 0.00
Other 0.00 0.00 0.00
2. Estimated Total 0.00 0.00 0.00
Revenues

RULES GOVERNING ASSESSING HEALTH AND SAFETY VIOLATION PENALTIES

Rule Title:




RULES GOVERNING ASSESSING HEALTH AND SAFETY VIOLATION PENALTIES
Rule Title:

3. Explanation of above estimates (including long-range effect):
Please include any increase or decrease in fees in your estimated total revenues.

It is expected that the increase in the maximum civil penalty available for operators contained in W.Va.
CSR 56-12, Table 1 will result in minimal impact on revenues because the maximum penalty was
increased from $3,000 to $5,000 which is not a dramatic increase over the previous maximum civil
penalty. Additionally, while an increase in the maximum civil penalty does result in corresponding
increases in the civil penalties for lesser violations (based upon Table 1's civil penalty point conversion) it
is not expected that the increases will have a significant impact on revenue because again they are
relatively minor.

MEMORANDUM

Please identify any areas of vagueness, technical defects, reasons the proposed rule would
not have a fiscal impact, and/or any special issues not captured elsewhere on this form.

None identified.

Date: 7’3/'/2/

Signature of Agency Head or Authorized Representative

CA. Pl
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EMERGENCY RULE QUESTIONNAIRE

DATE: ‘Pﬁ‘f'/b“*f 7/3//IL

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROMZ(Agency Name, Address & Phone No.) OFFICE OF MINER'S HEALTH’ SAFETY AND
TRAINING

EMERGENCY RULE TITLE: RULES GOVERNING ASSESSING HEALTH AND SAFETY

I.  Dateof filing /21012

2. Statutory authority for promulgating emergency rule:

W.Va Code22A-1-6 and22A-1.21

3. Date of filing of proposed legislative rule: ‘f#‘fféﬁﬂ’ 7/3//' 2~
4, Does the emergency rule adopt new language or does it amend or appeal a current

legislative rule?

The emergency rule amends current language.

5. Has the same or similar emergency rule previously been filed and expired?
No.
6. State, with particularity, those facts and circumstances which make the emergency rule

necessary for the immediate preservation of public peace, health, safety or welfare.

House Bill 4351 passed March 6, 2012 and to take effect June 4, 20112 amended and
reenacted W Va Caode 22A-1-21(a)(1) and increased the maximum civil penalty that
can be assessed for the violation of any health or safety rule or any other violation of
Chapter 22A from $3,000 to $5.000. The amendment to W.Va. CSR 56-12, Table 1 is
necessary in order to comport with the 2012 West Virginia Legislature's mandated
increase in the civil penalties set forth in W.Va. Code 22A-1-21(a)(1).




If the emergency rule was promulgated in order to comply with a time limit established by
the Code or federal statute or regulation, cite the Code provision, federal statute or
regulation and time limit established therein.

Not applicable.

State, with particularity, those facts and circumstances which make the emergency rule
necessary to prevent substantial harm to the public interest.

The amendments to W.Va. CSR 56-12, Table 1 are necessary in order to give effect to
the amendments to W Va, Code 22A-1-21(a)(1) as mandated by the 2012 West Virginia
Legislature and to give notice to those entities subject to Chapter 22A of the civil
penalties that can be assessed based upon a violation of said Chapter.




SUMMARY OF EMERGENCY RULE

The emergency rule amends W.Va. CSR 56-12, Table 1 the civil penalty point
conversion table for coal mine operators. The 2012 West Virginia Legislature enacted
House Bill 4351 to take effect June 4, 2012 which amended W.Va. Code 22A-1-21(a)(1)
increasing the maximum civil penalty for the violation of any health or safety rule or any
other violation of Chapter 22A from $3,000 to $5,000. W.Va. CSR 56-12 is the rule
governing the method to assess the penalty for violating Chapter 22A. The emergency
amendment to W.Va. CSR 56-12, Table 1 is necessary in order to bring the rule into
compliance and provide for the penalty increase stated in W.Va. Code 22A-1-21(a)(1)
and as provided by the 2012 West Virginia Legislature.
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TITLE 56
LEGISLATIVE RULE
OFFICE OF MINER'S HEALTH, SAFETY AND TRAINING .
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RULES GOVERNING ASSESSING HEALTH
AND SAFETY VIOLATION PENALTIES

§56-12-1. General.

1.1 Scope. -- These rules establish the
procedure whereby the Office of Miners' Health,
Safety and Training assesses civil monetary
penalties, pursuant to W. Va. Code §22A-1-21, to
those having violated the state's mine health and
safety laws.

1.2 Authority. -- W. Va. Code §22A-1-21.
1.3 Filing Date. --
1.4 Effective Date. --

§56-12-2. Definitions.

2.1. Unless herein defined, all terms used in
this rule shall have the same meaning as they are
defined in W. Va. Code §22A-1-2.

2.2. "Director” means the director of the State
of West Virginia Office of Miners' Health, Safety
and Training.

2.3. "Knowing violation" means a violation
occurring when:

2.3.1. An operator (or miner, for an
individual violation) causes a violative condition or
practice by exercising reckless and willful
disregard of mandatory health and safety standards,
or recklessly and willfully failed to correct an
unsafe condition or practice which was known to
exist; or

2.3.2. An operator refuses to comply with

any order issued under W. Va. Code §§22A-1-14
or15;or

2.3.3. An operator refuses to comply with

any order issued in a final decision under Chapter
22A, article 1, of the W. Va. Code §22A-1-1,
except for an order incorporated in a decision
under W. Va. Code §§22A-1-21(a) or 22(b).

2.4. "Good faith" means that, in the judgment
of the inspector, the operator has demonstrated
extraordinary effort above and beyond that which
would normally be expected to abate the violation.

2.5. "Mine health and safety laws" means the
provisions of articles one, two, five and six of
chapter twenty-two-a, and chapter twenty-two of
the West Virginia Code, and any rule promulgated
thereunder, relating to health and safety standards.

2.6. "Independent contractor" has the same
meaning as that term is defined at 36 CSR 20.

2.7. "Annual tonnage" means tonnage
produced in the previous calendar year, or, in the
case of a mine opened or owned less than one full
calendar year, the tonnage thus far produced
multiplied to an annual amount based on months of
operation.
§56-12-3. Assessment Procedure For
Operators.

3.1. Civil monetary penalty assessments are
mandatory.

3.2." The amount of a civil monetary penalty
assessments will be determined based upon
consideration of the following five criteria:

3.2.1. Gravity of the violation;

3.2.2. History of previous violations;
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3.2.3. Size of the business charged with a
violation; and

3.2.4. Demonstrated good faith in
achieving compliance after notification of the
violation.

3.2.5. Whether the operator was negligent.

3.3. Gravity of the violation will be evaluated
by the inspector or representative of the director,
and points allocated accordingly.

3.3.1. Points will be allocated in the
following four categories:

a. Likelihood of an occurrence of an
event which the health and safety laws are intended
“to prevent;

b. The severity of the injury which
might be expected to result from such an

occurrence; and

¢. The number of persons potentially
affected by such an occurrence.

d. Whether the operator was
negligent.

3.3.2. Points will be allocated in the
following manner:

a. Likelihood of occurrence

Unlikely 0 points
Reasonably likely 10 points
Occurred 20 points

b. Severity of injury expected

None 0 points
No lost work days 6 points
Lost/restricted work days 11 points
Permanently disabling 15 points
Fatal 20 points

¢. Number of persons potentially

affected
0 0 points
1 1 points
2 2 points
3 4 points
4t05 6 points
6t09 8 points
More than 9 10 points
d. Negligence
No negligence 0 points
Low negligence 10 points
Moderate negligence 15 points
High negligence 20 points

3.4. The operator's history of violations over
the previous 24 months will be evaluated by the
inspector or representative of the director and
points allocated accordingly.

3.4.1. For mine operators, points will be
calculated based upon the average number of
violations per inspection day over the previous 24
months.

3.4.2. For independent contractors, points
will be calculated based upon the total number of
violations during the previous 24 months.

3.4.3. Points will be allocated in the
following manner:

a. Mine operators:

Average number violations/ inspection day

0 0 points
Over 0 to 0.3 2 points
Over 0.3 to 0.5 5 points
Over 0.5 t0 0.7 8 points
Over 0.710 0.9 11 points
Over 0.9t0 1.1 14 points
Overl.1to1.3 17 points
Over1.3to 1.5 20 points
Over1.5t0 1.7 22 points
Over 1.7t0 1.9 23 points

Over 1.910 2.1 24 points
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Over 2.1 25 points
b. Independent contractors:

Total number of violations

1to5 2 points

61010 5 points

11to 15 8 points

16 to 20 11 points
21t025 14 points
26 t0 30 17 points
31to 35 20 points
36t040 22 points
411045 23 points
46 to 50 24 points
More than 50 25 points

3.5. Size of the business charged with a
violation will be evaluated by the inspector or
representative of the director, and points allocated
accordingly. Size of the mine will be calculated by
considering the annual tonnage of the mine. Mines
which have not submitted tonnage reports by the
dates required by W. Va. Code §22A-2-77 will be
assessed the maximum amount of five (5) points.

Size of Business (annual tonnage)

0 - 100,000 tons 1 point
100,001 - 500,000 tons 2 points
500,001 - 1,000,000 tons 3 points
1,000,001 - 2,000,000 tons 4 points
Over 2,000,000 tons 5 points

3.6. The points allocated in the manner set
forth in Sections 3.3, 3.4 and 3.5, above, will be
totaled, and the total number converted to a dollar
amount, as per Table 1, infra.

3.7. Demonstrated good faith by the operator
in achieving compliance after notification of the
violation will be evaluated by the inspector or
representative of the director, and the total dollar
amount of the penalty may be modified
accordingly.

3.7.1. If the operator fails to abate the

violation within the time prescribed, and there are,
in the opinion of the inspector or representative of

the director, extenuating circumstances beyond the
operator's control which prevent the abatement of
the violation within such time, the amount of the
assessment will not be affected.

3.7.2. If the operator fails to abate the
violation within the prescribed time, and an order
is issued pursuant to W. Va. Code §22A-1-15(b),
the total dollar amount of the assessment will be
increased by fifteen percent (15%).

3.7.3. If the operator was already working
to correct the violation when discovered, or, in the
judgment of the inspector, the operator has
demonstrated extraordinary effort above and
beyond that which would normally be expected to
abate the violation, the total dollar amount of the
assessment will be decreased by fifteen percent
(15%), if the original assessment is greater than
sixty dollars ($60).

§56-12-4. Assessment Procedure For Knowing
Violations.

4.1. In addition to any monetary assessment
determined under section 3 of these rules, any
operator issued a knowing violation shall be
assessed one (1) knowing point for every twenty
(20) civil penalty points accrued. Knowing points
are converted to a monetary amount, as per the
following table:

Knowing Civil Penalty Conversion Table

Civil Penalty Knowing
Points Points Penalty
0-20 1 $1,000
21-40 2 $2,000
41-60 3 $3,000
61-80 4 $4,000
81-100 5 35,000

4.2. In addition to any assessment determined
under section 3 of these rules, a subsequent
knowing violation, issued to the same operator at
the same operation during the same inspection
within the same quarter, shall result in the

assessment of two (2) knowing points for every
twenty (20) civil penalty points accrued.
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Subsequent knowing points are converted to a
monetary amount as per the following table:

Subsequent Knowing Civil Penalty
Conversion Table

Civil Penalty Knowing

Points Points Penalty

0-20 2 $2,000

21-40 4 $4,000

41-60 6 $6,000

61-80 8 $8,000

81-100 10 $10,000

§56-12-5. Assessment Procedure For

Individuals.

5.1. Any miner who knowingly violates the
mine health and safety laws shall be assessed a
civil penalty not to exceed two hundred fifty
dollars ($250) for each such occurrence.

5.2. The amount of civil monetary penalty
assessments will be determined based upon
consideration of two criteria:

5.2.1. Gravity of the violation; and
5.2.2. History of prior violations.
5.3. Gravity of the violation will be evaluated
by the inspector or representative of the director,

and points allocated accordingly.

5.3.1. Points will be allocated in the
_following three categories:

a. Likelihood of an occurrence of an
event, which the health and safety laws are
intended to prevent;

b. The severity of the injury which
might be expected to result from such an

occurrence; and

c. The number of persons potentially
affected by such an occurrence.

5.3.2. Points will be allocated in the

following manner:

a. Likelihood of occurrence

Unlikely 0 points
Reasonably likely 10 points
Occurred 20 points

b. Severity of injury expected

None 0 points
No lost work days 5 points
Lost/restricted work days 10 points
Permanently disabling 15 points
Fatal 20 points
c. Number of persons potentially
affected
0 0 points
1 5 points
2 10 points
3 15 points
4to5 20 points
6to9 25 points
More than 9 30 points

5.4. The miner's history of prior violations
over the previous thirty-six (36) months will be
evaluated by the inspector or representative of the
director, and points allocated accordingly. Points
will be allocated in the following manner:

1 violation
2 or more violations

15 points
30 points

5.5. The points allocated in the manner set
forth in 5.3 and 5.4, above, will be totaled, and the
total number converted to a dollar amount by using
the following table:



Civil Penalty Point Conversion Table For

Points

1to10

11 to 20
21to 30
31t040
41 to 50
51 to 60
61 to 70
71 to 100

Individuals

Penalty

$50.00
100.00
150.00
175.00
200.00
225.00
240.00
250.00
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Points

0-15
16 - 31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65

Penalty ($)
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Table 1

Civil Penalty Point Conversion Table For Operators

Points

66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100




