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45CSR36

REQUIREMENTS FOR DETERMINING CONFORMITY OF
TRANSPORTATION PLANS, PROGRAMS, AND PROJECTS DEVELOPED,
FUNDED OR APPROVED UNDER TITLE 23.U.S.C. OR THE FEDERAL
TRANSIT ACT, TO APPLICABLE AIR QUALITY IMPLEMENTATION PLANS
(TRANSPORTATION CONFORMITY)

Statement of Circumstance

40 CEFR Part 51, Subpart T, Section 51.396 requires that states adopt criteria and
procedures for making transportaton conformity determinations that are consistent with the
federal transportation conformity rule. The purpose of this rule is to adopt by reference the
requirements of 40 CFR Part 93, Subpart A, "Conformity to State or Federal
Implementation Plans of Transportation Plans, Programs, and Projects Developed, Funded
or Approved Under Title 23 U.S.C. Or the Federal Transit Act". West Virginia is required
to adopt transportation conformity procedures and requirements consistent with the federal
- rule to meet the State’s obligation under the Clean Air Act, as amended.




Rule Title: 45CSR38- Requirements for Determining Conformity of Transportation

APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

Plans, Programs. and Projects Developed. Funded or Approved Under
Title 23 U.S.C. or the Federal Transit Act, to Applicable Air Qualit

Implementation Plans (Transportation Conformityv)

Type of Rule: X Tegislative Interpretive Procedural
Agency: Office of Air Quality
Address: 1558 Washington Street, East
Charleston. WY 25311-2599
1. Effect of Proposed Rule Annual Fiscal Year ' . .
\\\\\ L | There- .
REE IR R Increase | Dec¢rgase | Current. | Next ~after -
: Es | $586,000 { & --- $ -0- $ 56,000 | $ 60,000
Personal Services 50,000 -- -0- 50,000 54,000
Current Expense 6,000 ——— -0- 6,000 6,000
Repairs and Alterations —e-- .- -0- - -
Equipment - -0- -
Other ---- ---- -0- -- —

2. Explanation of above estimates: The Office of Air Quality of the DEP projects

that the proposed rule will require 1.0 man-year of professional staff time and
the commitment of a small portion of clerical support for DEP/CAQ
administration. Some office expenses and travel will also be involved. In
addition, professional and clerical staff within the WV DOT and affected
Metropolitan Planning Organizations (MPQ's) will be involved completing
conformity determinations. However, these organizations are currently
required to perform conformity determinations wunder the federal
Transportation Conformity rules (40 CFR 93, Subpart A).




Appendix B
Fiscal Note For Proposed Rules
Page Two

3. Objectives of these rules: This rule sets forth state policy, criteria, and
procedures for demonstrating and assuring conformity of such activities to all
applicable implementation plans developed pursuant to Section 110 and part
D of the CAA. Proposed Rule 45CSR36 adopts the federal Transportation
Conformity Rules, 40 CFR 93, Subpart A, by reference.

4. Explanation of overall econamic impact of proposed rule,
A, Econamic impact ou state government,

See Note 2 above

B. Econamic impact on political subdivisions; specific industries; specific
groups of citizens.

The federal rule could negatively impact certain industries such
as the construction industry and material suppliers as well as political
subdivisions if transportation projects were cancelled under a finding of
non-conformity. The adoption of the federal Transportation Conformity
Rules as state rules, as required by the Clean Air Act, would not
necessarily impose additional impacts beyond the federal requirements.

It should be noted, however, that the economic impact of failure to
comply with Clean Air Act Transportation Conformity requirements
could have far greater negative economic impact in these aress.

C. Economic impact on citizens/public at large.

Minimal impacts should result with respect to the public af large.

Date: _Julv 6, 1994

Signature of agency head or authorized representative:

Aot 2oy

G. Dale Farley
Chief, Office of Air Quality




45CSR36

REQUIREMENTS FOR DETERMINING CONFORMITY OF
TRANSPORTATION PLANS, PROGRAMS, AND PROJECTS DEVELOPED,
FUNDED OR APPROVED UNDER TITLE 23 U.S.C. OR THE FEDERAL
TRANSIT ACT, TO APPLICABLE AIR QUALITY IMPLEMENTATION PLANS
(TRANSPORTATION CONFORMITY)

Summary

New Rule: This rule applies only to areas which are designated nonattainment or
maintenance areas under the Clean Air Act, as amended. The purpose of this rule is to
adopt by reference the requirements of 40 CFR Part 93, Subpart A, "Conformity to State
or Federal Implementation Plans of Transportation Plans, Programs, and Projects
Developed, Funded or Approved Under Title 23 U.S.C. Or the Federal Transit Act'.
The federal rule was promulgated by the U.S. Environmental Protection Agency
(USEPA) to implement Section 176(c) of the Clean Air Act (CAA), as amended (42
U.S.C. 7401 et seq.), and the related requirements of 23 U.S.C. 109(j), with respect to
the conformity of transportation plans, programs, and projects which are developed,
funded, or approved by the United States Department of Transportation (DQOT), and by
metropolitan planning organizations (MPOs) or other recipients of funds under title 23
U.S.C. or the Federal Transit Act (49 U.S.C. 1601 et seq.). West Virginia is required to
adopt transportation conformity procedures and requirements consistent with the federal
rule to meet the State’s obligation under the CAA, as amended.

This rule sets forth policy, criteria, and procedures for demonstrating and
assuring conformity of such activities to appliceble air quality implementation plans
developed pursuant to Section 110 and Part D of the CAA. All transportation plans,
programs, and projects developed, funded or approved in West Virginia, under title 23
U.S.C. or the federal transit act, must conform to applicable air quality implementation
plans in West Virginia. Any agency or organization charged with the responsibility to
make transportation conformity determinations shall do so pursvant to the provisions of
40 CFR Part 93, Subpart A and this rule; and will use the consultation procedures
specified in memorandums of understanding established among WVDOT, WVDEP
and.Metropolitan Planning Organizations (MPO’s) which are located in designated air
quality nonattainment and maintenance areas.




TITLE 45

LEGISLATIVE RULE
BUREAU OF ENVIRONMENT
DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY

SERIES 36

REQUIREMENTS FOR DETERMINING CONFORMITY OF
TRANSPORTATION PLANS, PROGRAMS, AND PROJECTS DEVELOPED,
FUNDED OR APPROVED UNDER TITLE 23 U.S.C. OR THE FEDERAL TRANSIT
ACT, TO APPLICABLE AIR QUALITY IMPLEMENTATION PLANS
(TRANSPORTATION CONFORMITY)

$45-36-1. General.

1.1,  Scope. -- The purpose of this rule is to adopt by reference the
requirements of 40 CFR Part 93, "Determiring the Conformity of Federal Actions to
State or Federal Implementation Plans", Subpart A, "Conformity to State or Federal
Immplementation Plans of Transportation Plans, Programs, and Projects Developed,
Funded or Approved Under Title 23 U.S.C. Or the Federal Transit Act". The federal
rule was promulgated by the U.S. Environmental Protection Agency (USEPA) to
implement Section 176(c) of the Clean Air Act (CAA), as amended (42 U.S.C. 7401 et
seq.), and the related requirements of 23 U.5.C. Section 109(j), with respect to the
conformity of transportation plans, programs, and projects which are developed, funded,
or approved by the United States Department of Transportation (DOT), and by
metropolitan planning organizations (MPOs) or other recipients of funds under Title 23
U.S.C. or the Federal Transit Act (49 U.S.C. 1601 et seq.). This rule sets forth policy,
criteria, and procedures for demonstrating and assuring conformity of such activities to
applicable air quality implementation plans developed pursuant to Section 110 and Part
D of the CAA.

1.2.  Authority. - W.Va. Code §22-1-3 and §§22-5-1 et seq.
13. Filing Date. --

1.4. Effective Date, —-




1.5. Incorporation by Reference - Federal Counterpart Regulations - This rule
is necessary for the State to fulfill its responsibility under the Clean Air Act, as amended,
and, with the exceptions noted, incorporates by reference the federal counterpart rule [40
CFR Part 93, Subpart Al, in accordance with the Director’s recommendation.

1.6. Determination of Stringency - Federal Counterpart Regulations - The
Director has determined that this rule is no more or no less stringent than the federal
counterpart rule.

1.7.  Constitutional Takings Determination - The Director has determined that
this rule will not result in the constitutional taking of real property.

§45-36-2. Definitions.
For the purpose of this rule, the following definitions shall be used:

2.1. . Unless specified or added below, all terms used but not defined shall have
the meaning given them, or referred to, by 40 CFR § 93.101, "Definitions".

2.2  “"Applicable State Implementation Plan" (SIP), [also referred to as
"applicable air quality implementation plan(s)", "applicable implementation plan(s)", or
"applicable SIP'] specifically means the West Virginia State Implementation Plan,
including the most current revisions approved by the United States Environmental
Protection Agency (USEPA) and any Federal Implementation Plan implemented in the
State of West Virginia.

2.3. "Director” means the Director of the West Virginia Division of
Environmental Protection or such other person to whom the Director has delegated
authority or duties pursuant to W. Va. Code §22-1-6 or §22-1-8.

2.4, "Division of Environmental Protection" or "DEP" means the Division of
Environmental Protection as defined in W, Va. Code §§22-1-1 et seq.

2.5. 'Party" or "Parties” means the agencies and organizations expressly listed in
the individual Memorandums of Understanding contained in Section 7 of this rule.




2.6, "Person" means any and all persons, natural or artificial, including any
municipal, public or private corporation organized or existing under the laws of this or
any other state or country, and any firm, parmership, or association of whatever nature,

2,7. “State Governor' or "Governor" means the Governor of West Virginia or
his or her designated representative.

2.8  "State and Local Air Quality Agency(ies)" or "State Air Agency’ means
the West Virginia Division of Environmental Protection, Office of Air Quality.

§45-36-3. Adoption of Criteria, Procedures and Requirements

3.1  The Director hereby adopts and incorporates by reference, with the
exceptions noted in Section 5 of this rule, the provisions of 40 CFR Part 93, Subpart A,
including associated criteria, procedures and requirements contained in 40 CFR Part 93,
Subpart A, as in effect on December 27, 1993 for the purpose of meeting the
requirements of 40 CFR Part 51, Subpart T, Section 51.396.

§45-36-4. Requirements

4.1  All transportation plans, programs, and projects developed, funded or
approved in West Virginia, under Title 23 U.S.C. or the Federal Transit Act, must
conform to applicable air quality implementation plans in West Virginia. Any agency or
organization charged with the responsibility to make transportation conformity
determinations shall do so pursuant to the provisions of 40 CFR Part 93, Subpatt A and
this rule; and will use the consultation procedures specified below.

§45-36-5. Consultation.

5.1  The consultation requirements of CFR 40 Part 93, Subpart A, Section
93.105 are hereby addressed and replaced by state-specific consultation agreements
(Memorandums of Understanding) mutually established by and among the W. Va.
Division of Environmental Protection (WVDEP), the W. Va. Department of
Transportation (WVDOT), and the approprizte Metropolitan Planning Organizations
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(MPQ’s). These agreements address and comply with the requirements of CFR 40 Part
93, Subpart A, Section 93.105. See §45-36-7.

§45-36-6. Severability

6.1  The provisions of this rule and associated memorandums of understanding
are severable and if any provisions or part thereof shall be held invalid, unconstitutional,
or inapplicable to any person or circumstance; such invalidity, unconstitutionality, or
inapplicability shall not affect or impair any of the remaining provisions, sections, or
parts of this rule and associated memorandums cf understanding; or their application to
any persons Or circumstances.

§45-36-7. Memorandums of Understanding (MOU’s)

7.1 MOU among WVDEP, WVDQOT and the Brocke-Hancock-Jefferson
Metropolitan Planning Commission (BHJ)

TRANSPORTATION CONFORMITY
MEMORANDUM OF UNDERSTANDING
Parties: WVDEP, WVDOT and BHJ

Federal regulations (40 CFR §51.396) require submission to USEPA of a State
Implementation Plan (SIP) revision adopting the provisions of 40 CFR Part 93, Subpart A,
(Transportation Conformity), including procedures for interagency consultation (Federal,
State and local) and resolution of conflicts. This document details procedures for meeting
interagency consultation requirements set forth in 40 CFR §93.105. Parties to this
Memorandum of Understanding (MOU) are: the West Virginia Division of Environmental
Protection (WVDEP); the West Virginia Department of Transportation (WVDOT); and the
Brooke-Hancock-Jefferson Metropolitan Planning Commission (BHI), herein referred to as
the "Metropolitan Planning Organization" or "MPQ". BHI will be considered the "primary
responsible MPQ" and, is the MPO referred to in this MOU, unless otherwise specified.
Some provisions require interaction with other MPO’s and when necessary, the text will
specify which procedures apply to the primary responsible MPO (BHJ), other responsible
MPO’s or adjacent MPO’s.




In addition to the above mentioned parties, the U.S, Environmental Protection
Agency (EPA) and the U.S. Department of Transportation (USDOT), through the Federal
Highway Administration (FHHWA) and the Federal Transit Administration (FTA), have
review and/or approval functions at various stages of the conformity determination process.

The parties herein mutually agree to adopt and abide by all provisions of 40 CFR
Part 93, "Determining the Conformity of Federal Actions to State or Federal
Implementation Plans", Subpart A, "Conformity to State or Federal Implementation Plans
of Transportation Pians, Programs, and Projects Developed, Funded or Approved Under
Title 23 U.S.C. or the Federal Transit Act". Furthermore, the parties agree to abide by the
consultation procedures detailed below in order to meet the requirements of 40 CFR
§93.105, "Consultation".

Consultation is required in at least three instances: 1) SIP revision relating, directly
or indirectly, to mobile sources (transpertation); 2) conformity analysis for new or related
Transportation Improvément Program (TIP); and 3) conformity analysis for new or amended
Transportation Plan. Additional consultation requirements are specified below. SIP revisions
are initiated by WVDEP. TIP and Transportation Plan conformity determinations are
initiated by the MPQ, with the technical assistance of WVDOT.

a) General ' .

1) WVDEP will prepare, and submit to USEPA, a SIP revision that adopts the
provisions of the federal transportation conformity rule and which includes the
consultation procedures below. WVDEP will provide reasonable opportunity for
comment from the MPO and WVDOT before submitting SIP revisions that directly
impact fransportation activities. Such revisions include, at a minimum, SIP revisions
that establish or change the highway vehicle emissions budget, or specify
Transportation Control Measures (TCM’s) in nonattainment or maintenance areas.

2) The MPQ and WVDOT, before making conformity determinations, must provide
reasonable opportunity for consultation with WVDEP, USDOT and USEPA. Such
consultation will include, at a minimum, the issues described in paragraph (c)(1)
below.

b) Interagency congultation procedures - General factors




40 CFR §93.105(b)(2) requires that six general factors be addressed. The following

procedures are numbered consistently with the federal rule and address each of the
reguirements found in 40 CFR §93.105(b):

1)

2

The procedures to be included in the SIP revision are detailed below.

Interagency consultation procedurc_s will include, at a minimum, the items listed
below and the specific processes in paragraph (c) of this section:

i) When a SIP revision is proposed, it will be the responsibility of WVDEP to
provide the MPO and WVDOT with copies of relevant documents at the earliest
practical date, but no later than the initiation of a public comment/partitipation
process. Should any party need additional information or desire a meeting it is the
responsibility of that party to request the information or meeting. The party
receiving the request must make reasonable efforts to comply in a timely manner. If
the party generating the request is dissatisfied with the response or perceives a lack
of response, the conflict resolution procedures may be initiated.

When TIP or Transportation Plan requires conformity analysis, WVDOT
Planning staff will notify the specified contact person in WVDEP, and utilizing
routually agreed upon technical procedures, will calculate the projected emissions for
the Transportation Plan or TIP. This emissions information will be provided to the
MPQ and WVDERP specified contact persons in a timely manner. The MPO will
include a finding of conformity or non-conformity in the appropriate document. The
MPO will provide a copy of the TIP; or Transportation Plan; or where applicable,
individual project analyses; to WVDEP and WVDOT at the earliest practical date,
but not later than the initiation of the public participation process. The MPO will
maintain a public participation consistent with the requirements of 23 CFR Part 450.
Should any party need additional information or desire a meeting, it is the
responsibility of that party to request the information or meeting. The party receiving
the request must make reasonable efforts to comply in a timely manner. If the party
generating the request is dissatisfied with the response or perceives a lack of
response, the conflict resolution procedures may be initiated.

Some nonattainment areas or maintenance areas may have no specific MPO
charged with transportation planning responsibilities. Under that circumstance,

WVDOT will assume the responsibilities normally designated for the MPO in this
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memorandum of understanding.

if) Each party: WVDEP, WVDOT, and the MPO will designate a specific person
or persons as the contact(s) for technical consultations. The specified person(s) may
be assigned or reassigned this duty as necessary for the smooth running of the agency
or organization involved. The other parties must be notified of such changes in a
timely manner, to facilitate the consultation process.

To the extent possible, the initial consultation process will be on an informal
basis between the specified contact persons ("Level One" Consultation). When an
issue canmnot be resolved through the routine interaction of the specified contact
persorns, then a more formal process will be required. This more formal process is
described in the Conflict Resolution Section.

iif) As previously stated in subsection (i) above, relevant documents or copies will
be provided by the appropriate party at the earliest practical date, but not later than
the initiation of a public comment/participation process. Extensive technical support
documentation need not be provided initially. However, the existence of such
information and associated documents will be noted in the relevant document(s) and
it will be made available to the other parties at their request, in a timely manner.

iv) No regilarly scheduled consultation meetings are established by this document.

However, any party may initiate a meeting, by phone or in writing, when a need is” . -

perceived. The meeting may be conducted by telephone if all parties concur. The
initiating party will have the responsibility to establish the agenda and to determine
a mutually agreeable time and place to meet. The contacted parties will make
reasomnable efforts to help in selecting a suitable place and time for the meeting and
provide representatives to participate in the meetings. If suitable meeting
arrangements can not be made or if the issue(s) remain unresolved, the conflict
resolution procedures may be initiated by any party.

v) If any party provides substantial written comments regarding any matter
subject to the requirements of 40 CFR §93.105, it shall be the responsibility of
WVDERP (in the case of a proposed SIP revision) or the MPO (in the case of a TIP
or Plan revision) to provide a written response to the party in a timely manner. If the
response is not satisfactory to the receiving party, the conflict resolution procedures
may be initiated. The party responsible for generating the document will include both
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the comments and the response in the official record for the appropriate document.

Vi) To date, there have been no Transportation Control Measures (TCM’s) in the
SIP relating to the nonattainment or maintenance area and none are anticipated.
However, in the event that WVDEP proposes to include TCMs in a SIP revision,
WVDEP will notify WVDOT and the MPO, and provide each party the opportunity
to provide input as soon as practical, but no later than the beginning of any public
comment period.

c) Interagencv consultation procedures - Specific processes

40 CFR §93.105(c){1) specifies six items which must be addressed by the consultation
process. The process for handling each of these items, numbered consistently with the
federal regulation, is as follows:

1) i) Evaluating and choosing a medel and asscciated methods and assumptions to
be used in hot-spot analyses and regional emissions analyses:

WVDEP, WVDOQOT, and the MPO will mutually agree on the model and
methods for emissions analysis. Directives from USEPA and USDOT will form the
foundation for making decisions regarding emissions analysis. All parties will use the
most current USEPA guidance and pohcy as the primary determining factor for
making such choices.

i) Determining which projects are regionally significant and which have had
significant change in design concept and scope from the Plan or TiP:

In preparing a Plan or TIP, the MPO, with project input from WVDOT, will
determine which projects to include in the plan or tip.

iit) It is expected that any project consistent with 40 CFR §93.134 or 40 CFR
§93.135 will not have regional air quality impacts. Howevér, any of the parties may
initiate a review of the impact of a project if there is reason to believe that a
particular project warrants closer scrutiny, Staff of the three parties will evaluate
relevant information and atterpt to reach a consensus using Level One consultation
procedures. If the issue remains unresolved, the conflict resolution procedures may
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2)

be initiated by any party.

v) Historically, there have not been any TCM’s pertaining to the designated
nonattainment/maintenance area in the SIP. Therefore, consultation requirements
relating to timely implementation of TCM’s are not applicable at this time. However,
if WVDEP proposes to include TCM’s in a SIP revision, the other parties must be
notified as soon as practical, but no later than the start of the public comment period
for the relevant document. Any such SIP revision must include comsultation
procedures that satisfy the requirements of 40 CFR §93.105(c)(1)(iv).

V) WVDEP will notify the MPQ of any areas within its planning region that are
designated as PM10 nonattainment/maintenance areas. WVDEP will also notify the
MPO of any areas within its planning region that are proposed for such designation
as soon as practical, but no later than the start of the public comment period related
to such designation. Further, WVDEP will notify the MPO of any project sites that
have PMI10 violations verified by monitoring. The MPO will be responsible for
providing a summary to WVDEP of all projects in the area, in sufficient detail so that
other similar projects may be identified. Using Level One consultation procedures,
a determination of which projects require "hotspot” analysis will be made. If the issue
can not be resolved at Level One, the conflict resolution procedures will apply.

vi) As soon as practical, but no later than the time of public notification of
transportation plan or TIP revisions or amendments, the MPO will also provide a
copy of the revision to WVDEP and WVDOT. Each project which is exempt under
40 CFR §93.134 or 40 CFR §93.135 will be so noted.

Consultation process involving the MPO, WVDEP and WVDOT for the following:

i) Evaluating events which will trigger new conformity determinations in
addition to those triggering events established in 40 CFR §53.104;

It is expected that any project consistent with 40 CFR §93.134 or 40 CFR
§93.135 will not have significant regional air quality impacts. However, any of the
parties may initiate a review of the project impact if there is reason to believe that
a particular project warrants closer scrutiny. Level One contacts of the three parties
will evaluate relevant information and attempt to reach a consensus on whether the
project(s) may have significant impact. If the issue can not be resolved at Level One,
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the conflict resolution procedures may be initiated by any party.

i) Consulting on emissions analysis for transportation activities which cross the
borders of MPOs or nonattainment areas or air basins;

The primary responsible MPO has the responsibility for notifying other
responsible MPQ’s; adjacent MPQO’s; WVDOT; and WVDEP for transportation
activities that cross the borders of MP(Q’s or nonattainment areas or basins. The
parties of this agreement and any party so notified above, may initiate a meeting to
examine and evaluate the impact on air-quality of such activities. It is the
responsibility of the initiating party to contact the other parties, establish the agenda
and to determine a mutally agreeable time and place to meet. The contacted parties
must make reasonable efforts to assist in selecting a suitable place and time for the
meeting and have representatives participate in the meetings. If suitable meeting
arrangements can not be made or if the issue(s) remain unresolved, the conflict
resolution procedures may be inidated by any party. In the event that such activities
cross state lines, the primary responsible MPO will notify the other state’s responsible
MPO or adjacent MPO, which will then have the responsibility of coordinating those
activities with that state’s air agency and {ransportation department.

3) Where the metropolitan planning area does mnot include the entire
nonattainment/maintenance area, the parties will use Level One consultation procedures to
achieve cooperative planning and analysis for determining conformity of all projects outside
the metropolitan area and within the nonattainment or maintenance area. If any issues can
not be resolved at Level One, the conflict resolution procedures may be initiated by any

party.

4) Regionally significant transportation projects which may be subject to this conformity
rule, but which are not FHWA/FTA projects, will in almost all cases be WVDOT highway
projects funded by state motor vehicle taxes. As such, these projects will be included in
WVDOH program material which is regularly and routicely supplied to the MPO. Few, if
any, such projects are anticipated. However, it will be the shared responsibility of WVDOT
and the MPQ to identify any such regionally significant projects, should they be
programmed for implementation, and to initiate coordination with WVDEP to ensure that
proper conformity procedures are followed. Once such projects are identified, WVDOT will
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be responsible for moritoring such projects carefuliy to identify any changes in concept,
scope, or location which may require a new conformity determination, and for advising the
MPO of such changes.

Non-FHWA/FTA projects which do not originate as state-funded WVDOT highway
projects are expected to be disclosed to one or more of the parties at an early stage of
propesal or development. In such cases, the party receiving such knowledge will be
responsible for notifying the other parties in a fimely manner, but no later than the receipt
of any related permit applications, so that appropriate conformity procedures will be
followed.

(5)  In cases when a project sponsor discloses to the MPO that a regionally significant
non-FHEWA/FTA project is under consideratién for development, the MPO shall have the

following responsibilities:

1) To determine whether the proposal project is sufficiently committed for
implementation by the sponsor to warrant inclusion in the MPO’s regional emissions
analysis; and if so,

ii) To determine, in consultation with the project sponsor, WVDEP, and
WVDOT as necessary, the most reasonably expected development scenario regarding
project schedule, concept, scope, and location, in sufficient detail to permit
conformity determination procedures to be applied to the proposed project.

- (6)  Consultation on the design, schedule, and funding of any research and data collection
efforts and regional transportation model development by the MPO will occur under terms
of Interagency Consultation -_General, (Section (b) (2)) of this Memorandum of
Understanding.

(7} The process for providing final documents and supporting information to each party
after approval or adoption shall be as described under terms of Interagency Consultation -
General of this Memorandum of Understanding for parties designated under Section
(b)(2)(ii) for regular consultation matters.

With regard to Federal agencies, the following additional steps apply:
USEPA and USDOT will be asked to specify contacts for transportation conformity issues.
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The responsible party, or party which is initiating some action subject to the above
consultation provisions, will notify these federal contacts as soon as practical but no later
than the beginning of any public comment period associated with the action, The federal
contact may reguest copies of the relevant document(s). The responsible party, or party
which is initiating some action subject to the above consultation provisions will provide such
requested copies as scon as practical, but no later than ter (10) days prior to the end of the
associated public comment period. Extensive technical support documentation need not be
provided initially. However, the existence of such information and associated decuments will
be noted in the relevant document(s) and it will be made available to these federal contacts,
at their request, in a timely manner. The federal contacts may specify conditions under
which they will be notfied prior to the consultation meetings called by the partes. The
parties will do so in & timely manner and, if requested, will make reasonable efforts to allow
the federal contacts to observe the proceedings and make comments during the meeting(s).

d)  Resolving Conflicts

Level One Consultation is consultation that occurs among the specified contact
person(s) in the WVDEP, WVDOT and the MPO. In any circumstance where an issue
cannot be resolved through the previously identified routine consuitation process, the issue

WVDOT Secretary of Transportation; the WVDEP Director; and the MPO’s Executive
Director or chief administrative officer. In any circumstance where an issue ¢annot be
-resolved through Level One Consultation and Level Two Consultation, the issue may be
moved to a Level Three Consultation. Upon receipt of the written response to comments
generated from Level Two Consultation, the Director of WVDEP has 14 calendar days to
appeal, in writing, to the Governor for resolution of the conflict. Level Three Consultation
requires the Governor of the State of West Virginia, or his or her designated representative,
to resolve any conflict that can not be resolved by Level Two consultation and negotiation,
In no circumstance may the Governor’s designated representative in this process be the head
or staff of WVDEP, WVDOT, or the MPO.

Public Consultation
The MPQ has established a public participation process which provides an
opportunity for public review and comment prior to taking fermal action on all

transportation plans, TIPs, and associated conformity determinations, consistent with the
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requirements of 23 CFR Part 450. Any comment received during the comment period will
be documented and resolved prior to formal approval. The MPO pericdically reviews these
procedures to ensure that the process is consistent with federal requirements. Any necessary
revision in the public consultation procedures will be consistent with 23 CFR 450.

This Memorandum of Understanding becomes effective on the date of the final signature
below:

Date: Date:
David C. Callaghan, Director ] Charles L. Miller, Cabinet Secretary
WYV Division of Environmental Protection . WYV Department of Transportation
Date:

John R. Beck, Executive Director
Brooke-Hancock-Jefferson Metropolitan
Planning Commissicn
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7.2 MOU among WVDEP, WVDOT and the KYOVA Interstate Planning
Commission (KYOVA)

TRANSPORTATION CONFORMITY
MEMORANDUM OF UNDERSTANDING
Parties: WVDEP, WVDOT and KYOVA

Federal regulations (40 CFR §51.396) recuire submission to USEPA of a State
Implementation Plan (SIP) revision adopting the provisions of 40 CFR Part 93, Subpart A,
(Transportation Conformity), including procedures for interagency consultation (Federal,
State and local) and resolution of conflicts. This document details procedures for meeting
interagency consultation requirerments set forth in 40 CFR §93.105. Pardes to this
Memorandum of Understanding (MOU) are: the West Virginia Division of Environmental
Protection (WVDEP); the West Virginia Department of Transportation (WVDOT); and the
KYOVA Interstate Planning Commission (KYOVA), herein referred to as the "Metropolitan
Planning Organization" or "MPQO". KYOVA will be considered the "primary responsible
MPQ" and, is the MPO referred to in this MOU, unless otherwise specified. Some
provisions require interacton with other MPO’s and when necessary, the text will specify
which procedures apply to the primary responsible MPO (KYOVA), other responsible
MPOQO’s or adjacent MPO’s.

In addition to the above mentioned parties, the U.S. Environmental Protection
Agency (EPA) and the U.S. Department of Transportation (USDOT), through the Federal
Highway Administration (FHWA) and the Federal Transit Administration (FTA), have
review and/or approval functions at various stages of the conformity determination process.

The parties herein mutually agree to adopt and abide by all provisions of 40 CFR
Part 93, "Determining the Conformity of Federal Actions to State or Federal
Implementation Plans", Subpart A, "Conformity to State or Federal Implementation Plans
of Transportation Plans, Programs, and Projects Developed, Funded or Approved Under
Title 23 U.S.C. or the Federal Transit Act'. Furthermore, the parties agree to abide by the
consultation procedures detailed below in order to meet the requirements of 40 CFR
§93.105, "Consultation",

Consultation is required in at least three instances: 1) SIP revision relating, directly
or indirectly, to mobile sources (transportation); 2) conformity analysis for new or related
Transportation Improvement Program (TIP); and 3) conformity analysis for new or amended
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Transportation Plan. Additonal consultation requirements are specified below. SIP revisions
are initiated by WVDEP. TIP and Transportation Plan conformity determinations are
initiated by the MPO, with the technical assistance of WVDOT.

a)
1)

2)

b)

General

WVDEP will prepare, and submit to USEPA, a SIP revision that adopts the
provisions of the federal transportation conformity rule and which includes the
consultation procedures below, WVDEP will provide reasonable opportunity for
comment from the MPO and WVDOT before submitting SIP revisions that directly
impact transportation activities. Such revisions inciude, at a minimum, SIP revisions
that establish or change the highway vekicle emissions budget, or specify
Transportation Control Measures (TCM’s) in nonattainment or maintenance areas.

The MPO and WVDQT, before making conformity determinations, must provide
reasonable opportunity for consultation with WVDEP, USDOT and USEPA. Such
consultation will include, at a mirnimum, the issues described in paragraph (c)(1)
below,

Interagency consultation procedures - General factors

40 CFR §93.105(b)(2) requires that six general factors be addressed. The following

procedures are numbered consistently with the federal rule and address each of the -
requirements found in 40 CFR §93.105(b):

1)

2)

The procedures to be included in the SIP revision are detailed below.

Interagency consultation procedures will include, at a minimum, the items listed
below and the specific processes in paragraph (c) of this section:

i) When a SIP revision is proposed, it will be the responsibility of WVDEP to
provide the MPO and WVDOT with copies of relevant documents at the earliest
practical date, but no later than the initiation of a public comment/participation
process. Should any party need additional information or desire a meeting it is the
responsibility of that party to request the information or meeting. The party
receiving the request must make reasonable efforts to comply in a timely manner. If
the party generating the request is dissatisfied with the response or perceives a lack
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of response, the conflict resolution procedures may be initiated.

When TIP or Transportation Plan requires conformity analysis, WVDOT
Planning staff will notify the specified contact person in WVDEP, and utilizing
mutually agreed upon technical procedures, will calculate the projected emissions for
the Transportation Plan or TIP. This emissions information will be provided to the
MPO and WVDEP specified contact persons in a timely manner. The MPO will
include a finding of conformity or non-conformity in the appropriate dccument. The
MPQO will provide a copy of the TIP; or Transportation Plan; or where applicable,
individual project analyses; to WVDEP and WVDOT at the earliest practical date,
but not later than the initiation of the public participation process. The MPO will
maintain a public participation consistent with the requirements of 23 CFR Part 450.
Should any party need additional information or desire a meeting, it is the
responsibility of that party to request the information or meeting. The party receiving
the request must make reasonable efforts to comply in a timely manner. If the party
generating the request is dissatisfied with the response or perceives a lack of
response, the conflict resolution procedures may be initiated.

Some nonattainment areas or maintenance areas may have no specific MPO
charged with transportation planning responsibilities. Under that circumstance,
WVDOT will assume the responsibilities. normally designated for the MPO in this
memorandum of understanding,

if) Each party: WVDEP, WVDOT, and the MPO will designate a specific person
or persons as the contact(s) for technical consultations. The specified person(s) may
be assigned or reassigned this duty as necessary for the smooth running of the agency
or organization involved. The other parties must be notified of such changes in a
timely manner, to facilitate the consultation process.

To the extent possible, the initial consultation process will be on an informal
basis between the specified contact persons ("Level One" Consultation). When an
issue cannot be resolved through the routine interaction of the specified contact
persons, then a more formal process will be required. This more formal process is
described in the Conflict Resolution Section,

iii)  As previously steted in subsection (i) above, relevant documents or copies will
be provided by the appropriate party at the earliest practical date, but not later than
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c)

the initiation of a public comment/participation process. Extensive technical support
documentation need not be provided initially. However, the existence of such
information and associated documents will be noted in the relevant document(s) and
it will be made available to the other parties at their request, in a timely manner.

v) Noregularly scheduled consultation meetings are established by this document.
However, any party may initiate a meeting, by phore or in writing, when a need is
perceived. The meeting may be conducted by telephone if all parties concur. The
initiating party will have the responsibility to establish the agenda and to determine
a mutually agreeable time and place to meet. The contacted parties will meake
reascnable efforts to help in selecting a suitable place and time for the meeting and
provide representatives to participate in the meetings. If suitable meeting
arrangements can not be made or if the issue(s) remain unresolved, the conflict
resolution procedures may be initiated by any party.

V) If any party provides substantial writtern comnents regarding any matter
subject to the requirements of 40 CFR §93.103, it shall be the responsibility of
WVDEP (in the case of a proposed SIP revision) or the MPO (in the case of a TIP
or Plan revision) to provide a written response to the party in a timely manner. If the
response is not satisfactory to the receiving party, the confiict resolution procedures
may be initiated. The party responsible for generating the docurment will include both
the comments and the response in the official record for the appropriate document.

vi)  To date, there have been no Transportation Control Measures (TCM’s) in the
SIP relating to the nonattainment or maintenance area and none are anticipated.
However, in the event that WVDEP proposes to include TCM’s in a SIP revision,
WVDEP will notify WVDOT and the MPO, and provide each party the opportunity
to provide input as soon as practical, but no later than the beginning of any public
comment period.

Interagency consultation procedures - Specific processes

40 CFR §93.105(c)(1) specifies six items which must be addressed by the consultation

process. ‘The process for handling each of these items, numbered consistently with the
federal regulation, is as follows:
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1)

i) Evaluating and choosing a model and associated methods and assumptions to
be used in hot-spot analyses arnd regional emissions analyses:

WVDEP, WVDOT, and the MPO will mutually agree on the model and
methods for emissions analysis. Directives from USEPA and USDOT will form the
foundation for making decisions regarding emissions analysis. All parties will use the
most current USEPA guidance and policy as the primary determining factor for
making such choices.

ii) Detefmining which projects are regionally significant and which have had
significant change in design concept and scope from the Plan or TIP:

In preparing a Plan or TIP, the MPQ, with project input from WVDOT, will
determine which projects to include in the plan or tip.

iif) It is expected that any project comsistent with 40 CFR §93.134 or 40 CFR
§93.135 will not have regional air quality impacts. However, any of the parties may
initiate a review of the impact of a project if there is reason to believe that a
particular project warrants closer scrutiny. Staff of the three parties will evaluate
relevant information and attempt to reach a consensus using Level One consultation
procedures. If the issue remains unresolved, the conflict resolution procedures may
be initiated by any party.

v) Historically, there have not been any TCM’s pertaining to the designated
nonattainment/maintenance area in the SIP. Therefore, consultation requirements
relating to timely implementation of TCM’s are not applicable at this time. However,
if WVDEP proposes to include TCM’s in a SIP revision, the other parties must be
notified as soon as practical, but no later than the start of the public comment period
for the relevant document. Any such SIP revision must include consultation
procedures that satisfy the requirements of 40 CFR §93.105(c)(1)(iv).

V) WVDEP will notify the MPO of any areas within its planning region that are
designated as PM10 nonattainment/maintenance areas. WVDEP will also notify the
MPO of any areas within its planning region that are proposed for such designation
as sooh &s practical, but no later than the start of the public comment period related
to such designation. Further, WVDEP will notify the MPO of any project sites that
have PMI0 violatons verified by monitoring. The MPO will be responsible for
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2)

providing a summary to WVDEP of all projects in the area, in sufficient detail so that
other similar projects may be identified. Using Level One consultation procedures,
a determination of which projects require "hotspot"” analysis will be made. If the issue
can not be resolved at Level One, the conflict resolution procedures will apply.

vi) As soon as practical, but no later than the time of public notification of
transportation plan or TIP revisions or amendments, the MPO will also provide a
copy of the revision tc WVDEP and WVDOT. Each project which is exempt under
40 CFR §93.134 or 40 CFR §93.135 will be so noted.

Consultation process involving the MPO, WVDEP and WVDOT for the following:

i) Evaluating events which will wrigger new conformity determinations in
addition to those triggering events established in 40 CFR §93.104;

It is expected that any project consistent with 40 CFR §93.134 or 40 CFR
§93.135 will not have significant regional air guality impacts. However, any of the
parties may initiate a review of the project impact if there is reason to believe that
a particular project warrants closer scrutiny. Level One contacts of the three parties
will evaluate relevant information and atternpt to reach a consensus on whether the
project(s) may have significant impact. If the issue can not be resolved at Level One,
the conflict resolution procedures may be initiated by any party.

ii} Consulting on emissions analysis for transportation activities whick cross the
borders of MPOs or nonattainment areas or air basins;

The primary responsible MPQO has the responsibility for notifying other
responsible MPO’s; adjacent MPQO’s; WVDOT; and WVDEP for transportation
activities that cross the borders of MPO’s or nonattainment areas or basins, The
parties of this agreement and any party so notified above, may initiate a meeting to
examine and evaluate the impact on air-quality of such activities. It is the
responsibility of the initiating party to contact the other parties, establish the agenda
and to determine a mutually agreeable time and place to meet. The contacted parties
must make reasonable efforts to assist in selecting a suitable place and time for the
meeting and have representatives participate in the meetings. If suitable meeting
arrangements can not be made or if the issue(s) remain unresolved, the conflict
resolution procedures may be initiated by any party. In the event that such activities
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cross state lines, the primary responsible MPO will notify the other state’s responsible
MPO or adjacent MPO, which will then have the responsibility of coordinating those
activiies with that state’s air agency and transportation department,

3) Where the metropolitan planning area does not include the entire
nonattainmeni/maintenance area, the parties will use Level One consultation procedures to
achieve cooperative planning and analysis for determining conformity of all projects outside
the metropolitan area and within the nonattainment or maintenance area. If any issues can
not be resolved at Level One, the conflict resolution procedures may be initiated by any

party.

4) Regionally significant ransportation projects which may be subject to this conformity
rule, but which are not FHWA/FTA projects, will in almost ail cases be WVDOT highway
projects funded by state motor vehicle taxes. As such, these projects will be included in
WVDOH program material which is regularly and routinely supplied to the MPO. Few, if
any, such projects are anticipated. However, it will be the shared responsibitity of WVDQT
and the MPO to identify any such regionally significant projects, should they be
programmed for implementation, and to initiate coordination with WVDEP to ensure that
proper conformity procedures are followed. Once such projects are identified, WVDQOT will
be responsible for monitoring such projects carefully to identify any changes in concept,
scope, or location which may require a new conformity determination, and for advising the
MPO of such changes.

Non-FHWA/FTA projects which do not originate as state-funded WVDOT highway
projects are expected to be disclosed to one or more of the parties at an early stage of
proposal or development. In such cases, the party receiving such knowledge will be
responsible for notifying the other parties in a timely manner, but no later than the receipt
of any related permit applications, so that appropriate conformity procedures will be
followed.

(5)  In cases when a project sponsor discloses to the MPO that a regionally significant
non-FHWA/FTA project is under consideration for development, the MPQ shall have the
following responsibilities: :
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i) To determine whether the proposal project is sufficiently committed for
implementation by the sponsor to warrant inclusion in the MPO’s regional emissions
analysis; and if so,

ii) To determine, in consultation with thé project sponsor, WVDEP, and
WVDOT as necessary, the most reasonably expected development scenario regarding
project schedule, concept, scope, and location, in sufficient detail to permit
conformity determination procedures to be applied to the proposed project.

(6)  Consultation on the design, schedule, and funding of any research and data collection
efforts and regional transportation model development by the MPO will eccur under terms
of Interagency Consultation - General, (Section (b) (2)) of this Memorandum of
Understanding.

(7)  The process for providing final documents and supporting information to each party
after approval or adoption shall be as described under terms of Interagency Consultation -
General of this Memorandum of Understanding for parties designated under Section
(®)(2)(ii) for regular consultation matiers.

With regard to Federal agencies, the foliowing additional steps apply:
USEPA and USDOT will be asked to specify contacts for transportation conformity issues.
The responsible party, or party which is initiating some action subject to the above
consultation provisions, will notify these federal contacts as soon as practical but no later
than the beginning of any public comment period associated with the action. The federal
contact may request copies of the relevant document(s). The responsible party, or party
which is initiating some action subject to the above consultation provisions will provide such
requested copies as soon as practical, but no later thar ten (10) days prior to the end of the
associated public comment period. Extensive technical support documentation need not be
provided initially. However, the existence of such information and associated documents will
be noted in the relevant document(s) and it will be made available to these federal contacts,
at their request, in a timely manner. The federal contacts may specify conditions under
which they will be notified prior to the consultation meetings called by the parties. The
parties will do so in a timely manner and, if requested, will make reasonable efforts to allow
the federal contacts to observe the proceedings and make comments during the meeting(s).

d) Resolving Conflicts
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Level One Consultation is censultation that occurs among the specified contact
person(s) in the WVDEP, WVDOT and the MPO. In any circumstance where an issue
cannot be resolved through the previously identified routine consultation process, the issue
may be moved to Level Two. Level Two Consultation is consultation that cccurs arnong the
WVDOT Secretary of Transportation; the WVDEP Director; and the MPQO’s Executive
Director or chief administrative officer. In any circumstance where an issue cannot be
resolved through Level One Consultation and Level Two Consultation, the issue may be
moved to a Level Three Consultation. Upon receipt of the written response to comments
generated from Level Two Consultation, the Director of WVDEP has 14 calendar days to
appeal, in writing, to the Governor for resolution of the conilict. Level Three Consultation
requires the Governor of the State of West Virginia, or his or her designated representative,
to resolve any conflict that can not be resolved by Level Two consultation and negotiation.
In no circumstance may the Governor’s designated representative in this process be the head
or staff of WVDEP, WVDOT, or the MPO,

Public Consultation

The MPO has established a public participation process which provides an
opportunity for public review and comment prior to taking formal action on all
transportation plans, TIPs, and associated conformity determinations, consistent with the
requirements of 23 CFR Part 450. Any comment received during the comment period will
be documented and resolved prior to formal approval. The MPO periodically reviews these
procedures to ensure that the process is consistent with federal requirements. Any necessary
revision in the public consultation procedures will be consistent with 23 CFR 450.

This Memorandum of Understanding becomes effective on the date of the final signature
below:

Date: Date:
David C, Callaghan, Director Charles L. Miller, Cabinet Secretary
WYV Division of Environmental Protection WYV Department of Transportation
Date:

Michele P. Craig, Executive Director
KYOVA Interstate Planning Commission
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7.3 MOU among WVDEP, WVDOT and the Regional Intergovernmental
Council (RIC) '

TRANSPORTATION CONFORMITY
MEMORANDUM OF UNDERSTANDING
Parties: WVDEP, WVDOT and RIC

Federal regulations (40 CFR §51.396) require submission to USEPA of a State
Implementation Plan (SIP) revision adopting the provisions of 40 CFR Part 93, Subpart A,
(Transportation Conformity), including procedures for interagency consultation (Federal,
State and local) and resolution of conflicts. This decument details procedures for meeting
interagency consultation requirements set forth in 40 CFR §93.105. Parties to this
Memorandum of Understanding (MOU) are: the West Virginia Division of Environmental
Protection (WVDEP); the West Virginia Department of Transportation (WVDQT); and the
Regional Intergovernmental Council (RIC), herein referred to as the "Metropolitan Planning
Organization" or "MPQ", RIC will be considered the "primary responsible MPO" and, is the
MPO referred to in this MOU, unless otherwise specified. Some provisicns require
interaction with other MPO’s and when necessary, the text will specify which procedures
apply to the primary responsible MPO (RIC), other responsible MPQ’s or adjacent MPO’s.

In additicn to the above mentioned parties, the U.S, Environmental Protection
Agency (EPA) and the U.S. Department of Transportation (USDOT), through the Federal
Highway Administration (FHWA) and the Federal Transit Administration (FTA), have
review and/or approval functions at various stages of the conformity determination process.

‘ The parties herein mutually agree to adopt and abide by all provisions of 40 CFR

Part 93, "Determining the Conformity of Federal Actions to State or Federal
Implementation Plans", Subpart A, "Conformity to State or Federal Implementation Plans
of Transportation Plans, Programs, and Projects Developed, Funded or Approved Under
Title 23 U.S.C. or the Federal Transit Act". Furthermore, the parties agree to abide by the
consultation procedures detailed below in order to meet the requirements of 40 CFR
§93.105, "Consultation”.

Consuitation is required in at least three instances: 1) SIP revision relating, directly
or indirectly, to mobile sources (transportation); 2) conformity analysis for new or related
Transportation Improvement Program (TIP); and 3) conformity analysis for new or amended
Transportation Plan. Additional consultation requirements are specified below. SIP revisions
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are initiated by WVDEP. TIP and Transportation Plan conformity determinations are
initiated by the MPQ, with the technical assistance of WVDOT.

8)
1)

2)

b)

General

WVDEP will prepare, and submit to USEPA, a SIP revision that adopts the
provisions of the federal transportation conformity rule and which includes the
consultation procedures below. WVDEP will provide reasonable opportunity for
comment from the MPO and WVDOT before submitting SIP revisions that directly
Impact transportation activities. Such revisions include, at 2 minimum, SIP revisions
that establish or change the highway vehicle emissions budget, or specify
Transportation Control Measures (TCM’s) in nonattainment or maintenance areas.

The MPO and WVDOT, before making conformity determinations, must provide
reasonable opportunity for consultation with WVDEP, USDOT and USEPA. Such
consultation will include, at a minimum, the issues described in paragraph (c){1)}
below.

Interagencv consultation procedures - General factors

40 CFR §93.105(b)(2) requires that six general factors be addressed. The following

procedures are numbered consistently with the federal rule and address each of the
requirements found in 40 CFR §93.105(b):

iy

2)

The procedures to be included in the SIP revision are detailed below.

Interagency consultation procedures will include, at a minimum, the items listed
below and the specific processes in paragraph (c) of this section:

i) When a SIP revision is proposed, it will be the responsibility of WVDEP to
provide the MPO and WVDOT with copies of relevant documents at the earliest
practical date, but no later than the initiation of a public comment/participation
process. Should any party need additional information or desire a meeting it is the
responsibility of that party to request the information or meeting. The party
receiving the request must make reasonable efforts to comply in a timely manner. If
the party generating the request is dissatisfied with the response or perceives a lack
of response, the conflict resolution procedures may be initiated.
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When TIP or Transportation Plan requires conformity analysis, WVDOT
Planning staff will notify the specified contact person in WVDEP, and utilizing
mutually agreed upon technical procedures, will caiculate the projected emissions for
the Transportation Plan or TIP. This emissions information will be provided to the
MPO and WVDEP specified contact persons in a timely manner, The MPO will
include a finding of conformity or non-conformity in the appropriate document. The
MPO will provide a copy of the TIP; or Transportation Plan; or where applicable,
individual project analyses; to WVDEP and WVDOT at the earliest practical date,
but not later than the initiation of the public participation process. The MPO will
rnaintain a public participation consistent with the requirements of 23 CFR Part 450.
Should any party need additional information or desire a meeting, it is the
responsibility of that party to request the information or meeting. The party receiving
the request must make reasonable efforts to comply in 2 timely manner. If the party
generating the request is dissatisfied with the response or perceives a lack of
response, the conflict resolution procedures may be initiated.

Some nonattainment areas or rnaintenance areas may have no specific MPO
charged with fransportation planning responsibilities. Under that circumstance,
WVDOT will assume the responsibilities normally designated for the MPO in this
memorandum of understarding.

ii) Each party: WVDEP, WVDOT, and the MPO will designate a specific person
or persons as the contact(s) for technical consultations. The specified person(s) may
be assigned or reassigned this duty as necessary for the smooth running of the agency
or organization involved. The other partiss must be notified of such changes in a
timely manner, to facilitate the consultation process.

To the extent possible, the initial consultation process will be on an informal
basis between the specified contact persons ("Level One" Consultation). When an
issue cannot be resolved through the routine interaction of the specified contact
persons, then a more formal process will be required. This more formal process is
described in the Conflict Resolution Section,

i)  As previously stated in subsection (i) above, relevant documents or copies will
be provided by the appropriate party at the earliest practical date, but not later than
the initiation of a public comment/participation process. Extensive technical support
documentation need not be provided initially,. However, the existence of such
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c)

information and associated documents will be noted in the relevant document(s) and
it will be made available to the other parties at their request, in a timely manner,

) Noregularly scheduled consultation meetings are established by this document.
However, any party may initiate a meeting, by phone or in writing, when a need is
perceived. The meeting may be conducted by telephone if ali parties concur. The
Initiating party will have the responsibility to establish the agenda and to determine
a mutually agreeable time and place to meet. The contacted parties will make
reasonable efforts to help in selecting a suitable place and time for the meeting and
provide representatives to participate in the meetings. If suitable meeting
arrangements can not be made or if the issue(s) remain unresolved, the conflict
resolution procedures may be initiated by any party.

V) If any party provides substantial written comments regarding any matter
subject to the requirements of 40 CFR §93.105, it shall be the responsibility of
WYVDEP (in the case of a proposed SIP revision) or the MPO (in the case of a TIP
or Plan revision) to provide a written response to the party in a timely manner. If the
response is not satisfactory to the receiving party, the conflict resolution procedures
may be initiated. The party responsible for generating the document will include both
the comments and the response in the official record for the appropriate document.

vi) To date, there have been no Transportation Control Measures (TCM’s) in the

SIP relating to the nonattainment or maintenance area and none are anticipated,

However, in the event that WVDEP proposes to include TCM’s in a SIP revision, -
WVDEP will notify WVDOT and the MPOQ, ard provide each party the opportunity

to provide input as soon as practical, but no later than the beginning of any public

comment period.

Interagency consultation procedures - Specific processes

40 CFR §93.105(c)(1) specifies six items which must be addressed by the consultation

process. The process for handiing each of these items, numbered consistently with the
federal regulation, is as follows:

1)

i) Evaluating and choosing a model and associated methods and assumptions to
be used in hot-spot analyses and regional emissions analyses:
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WVYDEP, WVDOT, and the MPO will mutually agree on the model and
methods for emissions analysis. Directives from USEPA and USDOT will form the
foundation for making decisions regarding emissions analysis, All parties will use the
most current USEPA guidance and policy as the primary determining factor for
making such choices. '

i) Determining which projects are regionally significant and which have had
-.- significant change in design concept and scope from the Plan or TIP:

In preparing a Plan or TIP, the MPQO, with project input from WVDOT, will
determine which projects to include in the plan or tip.

i) It is expected that any project consistent with 40 CFR §93.134 or 40 CFR
§93.135 will not have regional air quality impacts. However, any of the parties may
initiate a review of the impact of a project if there is reason to believe that a
particular project warrants closer scrutiny. Staff of the three parties will evaluate
. relevant information and attempt to reach a consensus using Level One consultation
procedures. If the issue remains unresolved, the conflict resolution procedures may
be initiated by any party.

iv) Historically, there have not been any TCM’s pertaining to the designated
nonattainment/maintenance area in the SIP. Therefore, consultation requirements
relating to timely implementation of TCM’s are not applicable at this time. However,
if WVDEP proposes to include TCM’s in a SIP revision, the other parties must be
notified as soon as practical, but no later than the start of the public comment period
for the relevant document. Any such SIP revision must include consultation
procedures that satisfy the requirements of 40 CFR §93.105(c)(1)(iv).

V) WVDEP will notify the MPO of any areas within its planning region that are
designated as PM10 nonattainment/maintenance areas. WVDEP will also notify the
MPOQO of any areas within its planning region that are proposed for such designation
as soon as practical, but no later than the start of the public comment period related
to such designation. Further, WVDEP will notify the MPO of any project sites that
have PMI10 violations verified by monitoring. The MPO will be responsible for
providing a summary to WVDEP of all projects in the area, in sufficient detail so that
other similar projects may be identified. Using Level One consultation procedures,
a determination of which projects require "hotspot" analysis will be made. If the issue
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2)

can not be resolved at Level One, the conflict resolution procedures will apply.

vi) As soon as practical, but no later than the time of public notification of
transportation plan or TIP revisions or amendments, the MPO will also provide a
copy of the revision to WVDEP and WVDQT. Each project which is exempt under
40 CFR §93.134 or 40 CFR §93.135 will be so noted.

Consultation process involving the MPO, WVDEP and WVDOT for the following:

1) Evaluating events which will trigger new conformity determinations in
addition to those triggering events established in 40 CFR §93.104;

It is expected that any project consistent with 40 CFR §93.134 or 40 CFR
§93.135 will not have significant regional air quality impacts. However, any of the
parties may initiate a review of the project impact if there is reason to believe that
a particular project warrants closer scrutiny. Level One contacts of the three parties
will evaluate relevant information and attempt to reach a consensus on whether the
project(s) may have significant impact. If the issue can not be resolved at Level One,
the conflict resolution procedures may be initiated by any party.

ii) Consulting on emissions analysis for transportation activities which cross the

borders of MPOs or nonattainment areas or air basins;

The primary responsible MPQO has the responsibility for notifying other
responsible MPO’s; adjacent MPQO’s; WVDOT; and WVDEP for transportation
activities that cross the borders of MPQ’s or nonattainment areas or basins. The
parties of this agreement and any party so notified above, may initiate a meeting to
examine and evaluate the impact on air-quality of such activities. It is the
responsibility of the initiating party to contact the other parties, establish the agenda
and to determine a mutually agreeable time and place to meet. The contacted parties
must make reasonable efforts to assist in selecting a suitable place and time for the
meeting and have representatives participate in the meetings. If suitable meeting
arrangements can not be made or if the issue(s) remain unresolved, the conflict
resolution procedures may be initiated by any party., In the event that such activities
cross state lines, the primary responsible MPO will notify the other state’s responsible
MPOQO or adjacent MPO, which will then have the responsibility of coordinating those
activities with that state’s air agency and transportation department.
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3) Where the metropolitan planning area does not include the entire
nonattainment/maintenance area, the parties will use Level One consultation procedures to
achieve cooperative planning and analysis for determining conformity of all projects outside
the metropolitan area and within the nonattainment or maintenance area. If any issues can
not be resolved at Level One, the conflict resolution procedures may be initiated by any

party.

4) Regionally significant transportation projects which may be subject to this conformity
rule, but which are not FHWA/FTA projects, will in almost all cases be WVDOT highway
projects funded by state motor vehicle taxes. As such, these projects will be included in
WVDOH program material which is regularly and routinely supplied to the MPQ. Few, if
any, such projects are anticipated. However, it will be the shared responsibility of WVDOT
and the MPO to identify any such regionally significant projects, should they be
programmed for implementation, and to initdate coordination with WVDEP to ensure that
proper conformity procedures are foliowed. Once such projects are identified, WVDOT will
be responsible for monitoring such projects carefully to identify any changes in concept,
scope, or location which may require a new conformity determination, and for advising the
MPO of such changes.

Non-FHWA/FTA projects which do not originate as state-funded WVDOT highway
projects are expected to be disclosed to one or more of the parties at an early stage of
proposal or development. In such cases, the party receiving such knowledge will be
responsible for notifying the other parties in a timely manner, but no later than the receipt
of anmy related permit applications, so that appropriate conformity procedures will be
followed.

(5) In cases when a project sponsor discloses to the MPQ that a regionally significant
non-FHWA/FTA project is under consideratdon for development, the MPQ shall have the
following responsibilities:

i) To determine whether the proposal project is sufficiently committed for
implementation by the sponsor to warrant inclusion in the MPQO’s regional emissions
analysis; and if so,
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if) To determine, in consultation with the project sponsor, WVDEP, and
WVDOT as necessary, the most reasonably expected development scenario regarding
project schedule, concept, scope, and location, in sufficient detail to permit
conformity determination procedures to be applied to the proposed project.

(6)  Consultation on the design, schedule, and funding of any research and data collection
efforts and regional transportation model development by the MPO will occur under terms
of "Interagencv Consultation - General, (Section (b} (2)) of this Memorandum of
Understanding,

(7)  The process for providing final documents and supporting information to each party
after approval or adeption shall be as described under terms of Interagency Consultation -
Genera] of this Memorandum of Understanding for parties designated under Section
(b)(2)(ii) for regular consultation matters. -

With regard to Federal agencies, the following additional steps apply:
USEPA and USDOT will be asked to specify contacts for transportation conformity issues,
The respomsible party, or party which is initiating some action subject to the above
consultarion provisions, will notify these federal contacts as soon as practical but no later
than the beginning of any public comment period associated with the action. The federal
contact may request copies of the relevant document(s). The responsible party, or party
which is initiating some action subject to the above consultation provisions will provide such
requested copies as soon as practical, but no later than ten (10) days prior to the end of the
associated public comment period. Extensive technical support documentation need not be
provided initially. However, the existence of such information and associated documents will
be noted in the relevant document(s) and it will be made available to these federal contacts,
at their request, in a timely manner, The federal contacts may specify conditions under
which they will be notified prior to the consultation meetings called by the parties. The
parties will do so in a timely manner and, if requested, will make reasonable efforts to allow
the federal contacts to observe the proceedings and make comments during the meeting(s).

d) Resolving Conflicts

Level One Consultation is consultation that occurs among the specified contact
person(s) in the WVDEP, WVDOT and the MPO. In any circumstance where an issue
cannot be resolved through the previously identified routine consultation process, the issue
may be moved to Level Two. Level Two Consultation is consultation that occurs among the
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WVDOT Secretary of Transportation; the WVDEP Director; and the MPO’s Executive
Director or chief administrative officer. In any circumstance where an issue cannot be
resolved through Level One Consultation and Level Two Consultation, the issue may be
moved to a Level Three Consultation. Upon receipt of the written response to comments
generated from Level Two Consultation, the Director of WVDEP has 14 calendar days to
appeal, in writing, to the Governor for resolution of the conflict. Level Three Consultation
requires the Governor of the State of West Virginia, or his or her designated representative,
to resolve any conflict that can not be resolved by Level Two consultation and negotiation.
In no circumistance may the Governor’s designated representative in this process be the head
or staff of WVDEP, WVDOT, or the MPQO.

Public Consultation

The MPO has established a public participation process which provides an
opportunity for public review and comment prior to taking formal action on all
transportation plans, TIPs, and associated conformity determinations, consistent with the
requiremnents of 23 CFR Part 450. Any comment received during the comment period will
be documented and resolved prior to formal approval. The MPO periodically reviews these
procedures to ensure that the process is consistent with federal requirements. Any necessary
revision in the public consultation procedures will be consistent with 23 CFR 450.

This Memorandum of Understanding becomes effective on the date of the final signaﬁlre

below:

. Date: Date:

David C. Callaghan, Director Charles L. Miller, Cabinet Secretary

WYV Division of Environmental Protection WYV Department of Transportation
Date:

John L. Romano, Executive Director
Regional Intergovernmental Council
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7.4 MOU among WVDEP, WVDOT and the Wood-Wirt-Washington
Interstate Planning Commission (WWW)

TRANSPORTATION CONFORMITY
MEMORANDUM OF UNDERSTANDING
Parties: WVDEP, WVDOT and WWW

Federal regulations (40 CFR §51.396) require sibmission toc USEPA of a State
Implementation Plan (SIP) revision adopting the provisions of 40 CFR Part 93, Subpart A,
(Transportation Conformity), including procedures for interagency consultation (Federal,
State and local) and resolution of conflicts. This document details procedures for meeting
interagency consultation requirements set forth in 40 CFR §93.105. Parties to this
Memorandum of Understanding (MOU) are: the West Virginia Division of Environmental
Protection (WVDEP); the West Virginia Department of Transportation (WVDOT); and the
Wood-Washington-Wirt Interstate Planning Commission (WWW), herein referred to as the
"Metropolitan Planning Organization” or "MPO", WWW will be considered the "primary
responsible MPO" and, is the MPO referred to in this MQU, unless otherwise specified.
Some provisions require interaction with other MPO’s and when necessary, the text will
specify which procedures apply to the primary responsible MPO (WWW), other responsible
MPQO’s or adjacent MPQO’s, '

In addition to the above mentioned parties, the U.S. Environmental Protection
Agency (EPA) and the U.S. Department of Transportation (USDOT), through the Federal
Highway Administration (FHWA) and the Federal Transit Administration (FTA), have
review and/or approval functions at various stages of the conformity determination process.

The parties herein mutually agree to adopt and abide by all provisions of 40 CFR
Part 93, "Determining the Conformity of Federal Actions to State or Federal
Implementation Plans”, Subpart A, "Conformity to State or Federal Implementation Plans
of Transportation Plans, Programs, and Projects Developed, Funded or Approved Under
Title 23 U.S.C. or the Federal Transit Act". Furthermore, the parties agree to abide by the
consultation procedures detailed below in order to meet the requirements of 40 CFR
§93.105, "Consultation".

Consultation is required in at least three instances: 1) SIP revision relating, directly
or indirectly, to mobile sources (transportation); 2) conformity analysis for new or related
Transportation Improvement Program (TIP); and 3) conformity analysis for new or amended
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Transportation Plan, Additional consultation requirements are specified below. SIP revisions
are initiated by WVDEP. TIP and Transportation Plan conformity determinations are
initiated by the MPO, with the technical assistance of WVDOT.

a)
D

2)

b)

General

WVDEP will prepare, and submit to USEPA, a SIP revision that adopts the
provisions of the federal transportation conformity rule and which includes the
consultation procedures below. WVDEP will provide reasonable opportunity for
comment from the MPQO and WVDOT before submitting SIP revisions that directly
impact transportation activities. Such revisions include, at a minimum, SIP revisions
that establish or change the highway vehicle emissions budget, or specify
Transportation Contrel Measures (TCM’s) in nonattainimpent or maintenance areas.

The MPO and WVDOT, before making conformity determinations, must provide
reasonable opportunity for consultation with WVDEP, USDOT and USEPA. Such
consultation will include, at a minimum, the issues described in paragraph (c)(1)
below.

Interagencv consultation procedures - Generg] factors

40 CFR §93.105(b)(2) requires that six general factors be addressed. The following

procedures are numbered consistently with the federal rule and address each of the
requirements found in 40 CFR §93.105(b):

1y

2)

The procedures to be included in the SIP revision are detailed below.

Interagency consultation procedures will include, at 2 minimum, the items listed
below and the specific processes in paragraph (c) of this section:

i) When a SIP revision is proposed, it will be the responsibility of WVDEP to
provide the MPO and WVDOT with copies of relevant documents at the earliest
practical date, but no later than the initiation of a public comment/participation
process. Should any party reed additional information or desire a meeting it is the
responsibility of that party to request the information or meeting. The party
receiving the request must make reasonable efforts to comply in a timely manner. If
the party generating the request is dissatisfied with the response or perceives a lack
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of response, the conflict resolution procedures may be initiatec.

When TIP or Transportation Plan requires conformity analysis, WVDOQT
Planning staff will notify the specified contact person in WVDEP, and utilizing
mutually agreed upon technical procedures, will calculate the projected emissions for
the Transportation Plan or TIP. This emissions information will be provided to the
MPO and WVDEP specified contact persons in a timely manner. The MPO will
include a finding of conformity or non-conformity in the appropriate document. The
MPQ will provide a copy of tke TIP; or Transportation Plan; or where applicable,
individual project analyses; to WVDEP and WVDOT at the earliest practical date,
but not later than the initiation of the public participation process. The MPO will
maintain a public participation consistent with the requirements of 23 CFR Part 450.
Should any party need addiioral information or desire a meeting, it is the
responsibility of that party to request the information or meeting. The party receiving
the request must make reasonable efforts to comply in a timely manner. If the party
generating the request is dissatisfied with the response or perceives a lack of
response, the conflict resolution procedures may be initiated.

Some nonattainment areas or maintenance areas may have no specific MPO
charged with transportation planning responsibilities. Under that circumstance,
WVDOT will assume the responsibilities normally designated for the MPO in this
memorandum of understanding.

if) Each party: WVDEP, WVDOT, and the MPO will designate a specific person
or persoms as the contact(s) for technical consultations. The specified person(s) may
be assigned or reassigned this duty as necessary for the smooth running of the agency
or organization involved. The other parties must be notified of such changes in a
timely manner, to facilitate the consultation process.

To the extent possible, the inital consultation process will be on an informal
basis between the specified contact persons ('Level One" Consultation). When an
issue cannot be resolved through the routine interaction of the specified contact
persons, then a more formal process will be required. This more formal process is
described in the Conflict Resolution Section.

iy  As previously stated in subsection (i) above, relevant documents or copies will
be provided by the appropriate party at the earliest practical date, but not later than
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the initiation of a public comment/participation process. Extensive technical support
documentation need not be provided initially. However, the existence of such
information and associated documents will be noted in the relevant document(s) and
it will be made available to the other parties at _their request, in a timely manner.

iv) Noregularly scheduled consultation meetings are established by this document.
However, any party may initiate a meeting, by phone or in writing, when a need is
perceived. The meeting may be conducted by telephorne if ali parties concur, The
initiating party wiil have the responsibility to establish the agenda and to determine
a mutually agreeable time and place to meet. The contacted parties will make
reasonable efforts to help in selecting a suitable place and time for the meeting and
provide representatives to participate in the meetings. If suitable meeting
arrangements can not be made or if the issue(s) remain unresolved, the conflict
resolution procedures may be initiated by any party.

V) If any party provides substantial written comments regarding any matter
subject to the requirements of 40 CFR §93.103, it shall be the respomnsibility of
WVDEP (in the case of a proposed SIP revision) or the MPO (in the case of a TIP
or Plan revision) to provide a written response to the party in a timely manner. If the
response i not satisfactory to the receiving party, the conflict resolution procedures
may be initiated. The party responsible for generating the document will include both
the comments and the response in the official record for the appropriate document.

vi)  To date, there have been no Transportation Control Measures (TCM’s) in the
SIP relating to the nonattainment or maintenance area and none are anticipated.
Héwever, in the event that WVDEP proposes to include TCM’s in a SIP revision,
WVDEP will notify WVDQOT and the MPO, and provide each party the opportunity
to provide input as soon as practical, but no later than the beginning of any public
comment period.

c) Interagency consultation procedures - Specific processes

40 CFR §93.105(c)(1) specifies six items which must be addressed by the consultation
process. The process for handling each of these items, numbered consistently with the
federal regulation, is as follows:
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1)

i) Evaluating and choosing 2 model and associated methods and assumptions to
be used in hot-spot analyses and regional emissions analyses:

WVDEP, WVDOT, and the MPO will mutually agree on the model and
methods for emissions analysis. Directives from USEPA and USDOT will form the
foundation for making decisions regarding emissions analysis. Al parties will use the
most current USEPA guidance and policy as, the primary determining factor for
making such choices.

if) Determining which projects are regionally significant and which have had
significant change in design concept and scope from the Plan or TIP:

In preparing a Plan or TIP, the MPO, with project input from WVDOT, will
determine which projects to include in the plan or dp.

i) It is expected that any project consistent with 40 CFR §93.134 or 40 CFR
§92.135 will not have regional air quality impacts. However, any of the parties may
initiate a review of the impact of a project if there is reason to believe that a
particular project warrants closer scrutiny. Staff of the three parties will evaluate
relevant information and attempt to reach a consensus using Level One consultation

- procedures. If the issue remains unresolved, the conflict resclution procedures may

be initiated by any party.

v) Historically, there have not been any TCM’s pertaining to the designated
nonattainment/maintenance area in the SIP. Therefore, consultation requirements
relating to timely implementation of TCM’s are not applicable at this time. However,
if WVDEP proposes to include TCM’s in a SIP revision, the other parties must be
notified as soon as practical, but no later than the start of the public comment period
for the relevant document. Amny such SIP revision must include consultation
procedures that satisfy the requirements of 40 CFR §93.105(c)(1)(iv).

v) WVDEP will notify the MPO of any areas within its planning region that are
designated as PM10 nonattainment/maintenance areas. WVDEP will also notify the
MPO of any areas within its planning region that are proposed for such designation
s soon as practical, but no later than the start of the public comment period related
to such designation. Further, WVDEP will notify the MPO of any project sites that
have PM10 violations verified by monitoring. The MPO will be responsible for
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2)

providing a summary to WVDEP of ali projects in the area, in sufficient detail so that
other similar projects may be identified. Using Level One consultation procedures,
a determination of which projects require "hotspot" analysis will be made. If the issue
can not be resolved at Level One, the conflict resolution procedures will apply.

vi) As soon as practical, but no later than the time of public notification of
transportation plan or TIP revisions or amendments, the MPO will also provide a
copy of the revision to WVDEP and WVDQOT. Each project which is exempt under
403 CFR §93.134 or 40 CFR §93.135 will be so noted.

Consultation process involving the MPO, WVDEP and WVDOT for the following:

1) Evaluating events which will trigger new conformity determinations in
addition to those triggering events established in 40 CFR §93.104;

It is expected that any project consistent with 40 CFR §93.134 or 40 CFR
§93.135 will not bave significant regional air guality impacts, However, any of the
parties may initiate a review of the project impact if there is reason to believe that
a particular project warrants closer scrutiny., Level One contacts of the three parties
will evaluate relevant information and attempt to reach a consensus on whether the
project(s) may have significant impact. If the issue can not be resolved at Level Ore,
the conilict resolution procedures may be initiated by any party.

i) Consulting on emissions analysis for transportation activities which cross the
borders of MPOs or nonattainment areas or air basins;

The primary responsible MPO has the responsibility for notifying other
responsible MPO’s; adjacent MPO’s; WVDOT; and WVDEP for transportation
activiies that cross the borders of MPQO’s or nonattainment areas or basins. The
parties of this agreement and any party so notified above, may initiate a meeting to
examine and evaluate the impact on air-quality of such activities. It is the
responsibility of the initiating party to contact the other parties, establish the agenda
and to determine a mutually agreeable time and place to meet. The contacted parties
must make reasonable efforts to assist in selecting a suitable place and time for the
meeting and have representatives participate in the meetings. If suitable meeting
arrangements can not be made or if the issue(s) remain unresolved, the conflict
resolution procedures may be initiated by any party. In the event that such activities
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cross state lines, the primary responsible MPO will notify the other state’s responsible
MPO or adjacent MPQ, which will then have the responsibility of coordinating those
activities with that state’s air agency and transportation department.

3) Where the metropolitan planning area does not include the entire
nonattainment/maintenance area, the parties will use Level One consultation procedures to
achieve cooperative planning and analysis for determining conformity of all projects outside
the metropolitan area and within the nonattainment or maintenance area. If any issues can
not be resclved at Level One, the conflict resolution procedures may be initiated by any

party.

4) Regionally significant transportation projects which may be subject to this conformity
rule, but which are not FHWA/FTA projects, will in almost all cases be WVDOT highway
projects funded by state motor vehicle taxes. As such, these projects will be included in
WVDOH program material which is regularly and routinely supplied to the MPO. Few, if
any, such projects are anticipated. However, it will be the shared responsibility of WVDOT
and the MPO to identify any such regionally significant projects, should they be
programmed for implementation, and to initiate coordination with WVDEP to ensure that
proper conformity procedures are folilowed. Once such projects are identified, WYDOT will
be responsible for monitoring such projects carefully to identify any changes in concept,
scope, or location which may require a new conformity determination, and for advising the
MPG of such changes. 7

Non-FHWA/FTA projects which do not originate as state-funded WVDOT highway
projects are expected to be disclosed to one or more of the parties at an early stage of
proposal or development. In such cases, the party receiving such knowledge will be
responsible for notifying the other parties in a timely manner, but no later than the receipt
of any related permit applications, so that appropriate conformity procedures will be
followed.

(5) In cases when a project sponsor discloses to the MPO that a regionally significant
non-FHWA/FTA project is under consideration for development, the MPO shall have the
following responsibilities:
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i) To determine whether the proposal project is sufficiently committed for
implementation by the sponsor to warrant inclusion in the MPO’s regional emissions
analysis; and if so,

ii) To determine, in consultaton with the project sponsor, WVDEP, and
WVDOT as necessary, the most reasonably expected development scenario regarding
project schedule, concept, scope, and location, in sufficient detail to permit
conformity determination procedures to be applied to the proposed project.

(6)  Consultation on the design, schedule, and funding of any research and data collection
efforts and regional transportation mode} development by the MPO will occur under terms
of Interagency Consultation - General, (Section (b) (2)) of this Memorandum of
Understanding.

(7)  The process for providing final documents and supporting information to each party
after approval or adoption shall be as described under terms of Interagency Consultation -
General of this Memorandum of Understanding for parties designated under Section
(b)(2)(#) for regular consultation matters.

With regard to Federal agencies, the following additionel steps apply:
USEPA and USDOT will be asked to specify contacts for transportation conformity issues.
The responsible party, or party which is initfating some action subject to the above
consultation provisions, will notify these federal contacts as soon as practical but no later
than the beginning of any public comment period associated with the action. The federal
contact may request copies of the relevant document(s). The responsible party, or party
which is initiating some action subject to the above consultation provisions will provide such
requested copies as soon as practical, but no later than ten (10) days prior to the end of the
associated public comment period. Extensive technical support documentation need not be
provided initially. However, the existence of such information and associated documents will
be noted in the reievant document(s) and it will be made available to these federal contacts,
at their request, in a timely manner. Tke federal contacts may specify conditions under
which they will be notified prior to the consultation meetings called by the parties. The
parties will do so in a timely manner and, if requested, will make reasonable efforts to allow
the federal contacts to observe the proceedings and make comments during the meeting(s).

d) Resolving Conflicts
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Level One Censultation is consultation that occurs among the specified contact
person(s) in the WVDEP, WVDOT and the MPO. In any circumstance where an issue
cannot be resolved through the previously identified routine consultation process, the issue
may be moved to Level Two. Level Two Consultation is consultation that occurs among the
WVDOT Secretary of Transportation; the WVDEP Director; and the MPO’s Executive
Director or chief administrative officer. In any circumstance where an issue cannot be
resolved through Level One Consultation and Level Two Consultation, the issue may be
moved to a Level Three Consuitaton. Uporn receipt of the writien response to comments
generated from Level Two Consultation, the Director of WVDEP has 14 calendar days to
appeal, in writing, to the Governor for resolution of the conflict. Level Three Consultation
requires the Governor of the State of West Virginia, or his or her designated representative,
to resolve any conflict that can not be resclved by Level Two consultation and negotiation.
In no circumnstance may the Governor’s designated representative in this process be the head
or staff of WVDEP, WVDOT, or the MPO.

Public Consultation

The MPO has established a public participation process which provides an
opportunity for public review and comment prior to taking formal action on all
transportation plans, TIPs, and associated conformity determinations, consistent with the
requirements of 23 CFR Part 450. Any comment received during the comment period will
be documented and resolved prior to formal approval. The MPO periodically reviews these
procedures to ensure that the process is consistent with federal requirements. Any necessary
revision in the public consultation procedures will be consistent with 23 CFR 430.

This Memorandum of Understanding becomes effective on the date of the final signature
below:

Date: , Date:
David C. Callaghan, Director Charles L. Miller, Cabinet Secretary
WV Division of Environmental Protection WYV Department of Transportation
Date:

James P. Mylott, Executive Director
Wood-Washington-Wirt Interstate
Planning Commission
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93,132 Using the motor vehicle emissions
Bbudget in the applicable implementation

- plan {er implementation plan
submission].

93.133 Enforceability of design concept and .

scope and project-leve! mitigation and
coptrol rmeasures,

93.134 Exempt profects

93.135 Projects exempt from reg:onal
emissions analyses,

93.136 Special provisioas for
nonattainment areas which a_e not
required to demonstrate reasonable
further progress and attzinment.

Authority: 42 U.5.C. 7401-7671p.
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Subpart A—Conformity to State or
Federatl implementation Pians of
Transportation Plans, Programs, and
Projects Daveloped, Fundedor
Approved Under Title 23 U.5.GC. or the
Federal Transit Act .

§93.10¢ Purposs.

The purpcse of this subpart is {¢
implement section 176{c) of the Clean
Alr Act (CAA)}, as amended (42 U.S.C.
7401 et seq.}, and the related
requirements of 23 U.S.C. 10%(j), with
respect to the conformity of
transportation plans, programs, and
projects which are developed, funded,
or approved by the United States
Department of Transportation (DOT),
and by metropolitan planning
organizations (MPOs} or other recipients
of funds under title 23 U.S.C. or the _
Federal Transit Act (49 U.S.C. 1601 et
seq.). This subpart sets forth pelicy,
¢riteria, and procedures for
demonstrating and assuring conformity
of such activities to an applicable
implementation plan deveioped
pursn.ant to section 110 and Part D of
the C‘.AA

§83.101 Deﬂﬂtﬁofa.

Terms used but not defined in this
subpart shall have the meaning given
them by the CAA, titles 23 and 48 o
U.S.C.. other Environmental Protection
Agency (EPA)} regulations, or other DOT
regulations, in that order of priority.

Applicable implementation plan is
defined in section 302{q) of the CAA
and means the portian (ur‘poﬂionsl of

. the implementation plan, or most recent -

revision thereof, which has been
approved under section 110, or -
promulgated under section 110{c), or
promulgated or approved pursuant to-
tans promulgated under section
301(d) and which implements the -
relevant requirements of the CAA.
© CAA means the Clea.n Air Act, as
amended,

Causeor wnmbute to a new viclotion
for a project means: .

(1) To czuse or contribute to a new
viclation of a staridard in the area
substantially-affected by the project or
over a tegion which wounld otherwise
not be in viclation of the standard
during the firture period in question, if

"the project were not implemented, or

{2) To contribate to 2 new violation in
a manner that would increase the
frequency or severity of a new violation
of a standard in such area.

Control strategy implementaticn plan
revision is the applicable
implementation plan which contains
specific strategies for controlling the

.emissions of and reducing ambient
levels of pollutants in order to satisfy

CA.A requirements for demons:rahons of
reagsonable Further progress and
attainment (CAA sections 182(b](1),
182(c)(2)}{A), 182(c}2)B}, 187(a)(7}.
189(a){1)(B}, and 189(B)(1){A); and
sections 192(a) and 192{), for nitrogen
dioxide).

Control strategy period w1t_h respect to
particulate matter less than 10 microns
in diameter {(PM a0, carbon monoxide

. (CO), nitrogen dioxide {NQOz), and/er

ozona precursors {volatile organic
compounds and oxides of nitrogen),
means that period of time after EPA
approves control strategy
implementation plan revisions
containing strategies for controtling
PMio, NO3, CO, and/or ozone, as
sppropriate, This period ends when &
State submits and EPA approvesa

. request under section 107(d] of the CAA

for redesignation to an attainment area.

Design concept? means the type of
facility identified by the project, e.g..
frecwway, expressway, arterial highway,
grade-separaied highway, reserved right-
of-way rail transit, mixed-traffic rail
transit, exclusive busway, elc. .

Desigri scope means the design
aspects which will affect the proposed
facility's impact on regional emissions,
usuaily as they relate 1o vehicle or
person carmrying capacity and control,
e.g., number of lanes or tracks to be
constructed or added, length of project,
sxgnalaz.atzon access control including
approximate number and location of
mterchanges. preferential treatment for

hi vehicles, etc. .
%’F mea e United States:
tof Transportation. -
’A means the Environmental
Protection Agenc;g
FHWA means the Fi deral H.lghway
Administration of DOT.
FHWA/FTA project, for the purpose of
this subpart, is any highway or transit
project which is propased to receive -

. funding assistance and approval

through the Federal-Aid Highway
program or the Federal mass transit
pregram, or requires Federal Highway
Administration (FHWA) or Federal
Transit Administration {(FTA) approval

. for some aspect of the project, such as

connection 1o an interstate highway or
deviation from applicable design-
standards on the interstate system.

FTA means the Federal Transit
Administration of DOT.

Forecast period with respectto s
transportation plan is the peried
covered by the transportation plan
pursuant to 23 CFR part 450,

Highway project is an undertaking to
implement or modify a highway facility
or highway-related program. Such an
‘undertaking consists of all required
phases necessary for :mp[emcntahon

For analy‘tlcal purposes, it must be
defined sufficiently to: :

{1) Connect logical termini and be of
sufficient length to address
environmental matters on a broad scops;

(2) Have mdependem utility or
significancs, i.e., be usable and be a
reasonable ex-penditure even if no
additional transportation impravements
in the ares are made; and :

{3) Mot restrict consideration of
alternatives for other reasonably
foreseeable transportation

mpraovemenls.

orizon yearis & year for which the
transportalion plan describes the
envisioned transportation system
according to §93.106.

Hot-spot enalysis is an estimation of
likely future localized CO and PM o
poliutant concentrations and a
comparison of those concentrations (o
the national ambient air quality
standards. Pollutant concentrations to
be estimaled should be based on the
total emissions burden which may
result from the implementation of a
single, specific project, summed
together with future background
cancentrations (which can be estimatea
using the ratio of future to current traffic
multiplied by the ratio of future 16
current emission factors) expected in
the area. The total concentration must
be estimated and analyzed at
appropriate receptor locations in the
area substantially affected by the
project. Hot-spot analysis assesses
impacts on a scala smaller than the
entire nonattainment or maintenance |
area, including, for example congested
roadway intersections and highways or

- transit terrninals, and uses an air quality

dispersion mode! to determine the
effects of emissians on air quality.

- Incomplete data area means any
ozone nonattainment area which EPA’
has classified, in40 CFR part 81, as 2n
incomplete data area, -..!

Incraase the frequency or severity
mezns to cause a location or regioa to
exceed a standard more often or to cause
a violation at a greater concentraton
than previously existed and/or would
otherwise exist during the future period
in question, if the project were rot
implemented.

'STEA means the Intermodal Surface
Transportation Efficiency Act of 1991,

Muaintenance area means any
geographic regicn of the United States .
previously designated nonattainment
pursuant to the CAA Amendments of
1990 and subsequently redesignated to
attzinment subject to the requirement to
develop & maintensnce plan under
section 175A ofthe CAA, as amended.

Maintenance with respect to a
pollutant or pollutent precursor means
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that period of time beginning when a
State submits and EPA spproves a
request under section 107(d) of the CAA
for redesignation to an attasinment area,
and lasting for 20 years, unless the
applicable implementation plan
specifies that the mairtenance period
shall last for more than 20 years.

Metropolitan planning organization
{MPQ) is that organization designated as
being responsible, together with the
State, for conducting the continuing,
cooperative, and comprehensive
planning process under 23 U.S.C. 134
and 48 U.5.C. 1607. It is the forum for
cooperative transportation decision-
making.

Milestone has the meaning given in
sections 182(g)(1) and 18%{c) of tke
CAA. A milestone consists of an
emissions level and the date on which
it is required to be achieved.

Motor vehicle emissions budget is that
portion of the total allowable emissions
defired in a revision to the applicable
implementation plan {or in an
implementation plan revision which
was endorsed by the Governor or his or
her designee, subject to a public
hearing, and submitted to EPA, but ot
vet approved by EPA} for a certain date
for the purpose of mesting reasonable
further progress milestones or
attainment or maintenance
demonstrations, for any criteria
poilutant or its precursors, allocated by
the applicable implementation plac to
highway and transit vehicles, The
gpplicable implementation plan for an.
ozone nonattainment area may also
designate a motor vehicle emissions
budget for oxides of nitrogen (NOx} for
a reasonable further progress milestone
year if the applicable implementation
plan demonstrates that this NOx budget
will be achieved with measures in the
implementation plar (as an
implementation plan must do for VOC
milestone requirements). The applicable
implementation plan for an ozone
nonattainment area includes a NOx
budget if NOx reductions are being
substituted for reductions in volatile
organic compounds in milestone years

uired for reasonable further progress.
ational ambient air quality
standards (NAAQS) are those standards
established pursuant to secticn 108 of
the CAA. .

NEPA means the National
Environmental Policy Act of 1969, as
amended (42 U.5.C. 4321 ef seq.).

NEPA process completion, for the
purposes of this subpart, with respect to
FHWA or FTA, means the point at
which there is a specific action to make
a determination that a projectis -+
categorically excluded, to make a
Finding of No Significant Impact, or to

issue a record of decision on a Final
Environmental Impact Statement under
NEPA.

 Nonatteinment area means any
geographic region of the United States
which has been designated as
nonattainment under section 107 of the
CAA for any pollutant for which a
national ambient air quality standard
exists. )

Not classified area means any carbon
monoxide nonattainment area which
EPA has not classified as either
moderate or serious,

Phase II of the interim period with
respect to a pollutant or pollutant
precursor mears that peried of time
after the effective date of this rule,
lasting until the earlier of the following:
submission to EPA of the relevant
control stratégy implementation plan
revisions which have been endorsed by
the Governor (or his or her designee]}
and have been subject to a public
hearing, or the date that the Clean Air
Act requires relevant control strategy
implementation plans to be submitted to
EPA, provided EPA has notified the -
State, MPO, and DOT of the State's
failure to submit any such plans. The
precise end of Phase I of the interim
period is defined in §93.128. :

Project means a highway project or
transit project. :

Recipient of funds designated under
title 23 U.5.C. or the Federal Transit Act
means any agency at any level of State,
county, city, or regional government
that routinely receives title 23 U.8.C. or
Federal Transit Act funds to construct
FHWA/FTA projects, operate FHWAS
FTA projects or equipment, purchase
equipment, or undertake other services

_or operations via contracts or

agreements. This definition does not
include private landowners or
developers, or contractors or entities
that are only paid for services or
products created by their own
employees.

Regionally significant project means a
transportation project (other than an
exempt project) that is on a facility

" which sarves regional transportation

needs {such as access to and from the
area outside of the region, major activity
centers in the region, major planned
developments such as new retail malls,
sporis complexes, etc., or transportation
terminals as well 2s most terminals
themsslves) and would normally be
included in the modeling of 2
metropolitan area’s transportation
network, including at a minimum all
principal arterial highways and all fixed
guideway transit facilities that offer an
alternative to regional highway travel. *
Rural trunspert ozone nonattainment
ared means an czonhe ncnattainment

area that does not include, and is not
adjacent to, any part of a Metropolitan
Statistical Area or, where one exists, a
Consolidated Metropolitan Statistical
Area (as defined by the United States
Bureau of the Census) and is classified
under Clean Air Act section 182(h) as a
rural transport area.

Standard means a national ambient
air quality standard.

Submarginal areq means any ozone
nonattainment area which EPA has
classified as submarginal in 40 CFR part
81. . ‘
Transit is mass transportation by bus,
rzil, or other conveyanes which
provides general or special service to
the public or a regular and continuing
basis. It does not include school buses
or charter or sightseeing services. -

Transit project is an undertaking to
implement or modify a transit facility or
transit-related program; purchase transit
vehicles or equipment; or provide

financial assistance for transit e

operations. It does not include zttions.. .
that are sblely within the jurisdiction of
local transit agencies, Such as changes
_in routes,’schedules, or fares. It may
" consist of several phases. For analytical
purposes, it must be defined inclusively
-enough to: .

(1) Connect logical termini and be of
sufficient length to address
environmental matters on a broad scope;

(2) Have independent utility er
independent significance, i.e.,bs a
reasonable expenditure even if no

additional transportation improvements -

in the area ars made; and

(3) Not restrict consideration of
altemnatives for other reasonably
foreseeable transportation
improvements. :

ransitional areq means any 6zon

nonattainment area which EPA has
classified as transitional in 40 CFR part
B1. .
Transitional period with respect to a
pollutant or pollutant precursor means
that period of dime which begins after
submission to EPA of the relevant
control strategy implementation plan
which has been endorsed by the
Governor {or his or her designee) and
has been subject to a public hearing.
The transitional period lasts until EPA
takes final approval or disapproval
action on the control strategy -
implementation plan submission or -
finds it to ba incomplete. The precise
beginning and end of the transitional
peried is defined in §93.128,

Transportation control measure
{TCM) is any measure that is specifically
identified and committed to in the
applicable implementation plan that is
either one of the types listed in § 108 of
the CAA, or any other measure for the
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purpose of reducing emissions or
concentrations of air poliutants from
transportation sources by reducing
vehicle use or changing traffic flow or
congestion conditions, Notwithstanding
the above, vehicle technology-based,
fueil-besed, and maintenance-based
measures which contro! the emissions
from vehicles under fixed traffic
conditions are not TCMs for the
purposes of this subpart.
Transportation improvement program
{TIP) means a staged, multiyear,
intermodal program of transportation
projects covering & metropolitan
planning area which is consistent with
the metropolitan transportatica plan,

and developed pursuant to 23 CFR part

450.

Tronsportaiion plan means the
cficial intermodal metropolitan
ransportation plan that is developed
through the metropolitan planning
process for the metropolilan planning
area, dev elop-ed pursuant to 23 CTR part

450.
" Transportation project is a highway
project or a fransit project.

§53.102 Applicability.

(a) Action applicabifity. (1} Except as
provided for in paragraph (c) of this
secton or § 83.134, conformity
determinations are required for:

{i] The adoption, acceptance, approval
or support of trensportation plans
developed pursuant to 23 CFR part 450°
- or 49 CFR parf 613 bya.nMP‘OorDOT

(i) The adoption, acceptencs, ~ |
approval or support of TIPs developed
pursuant to 23 CFR part 450 or 49 CFR
part 613 by an MPO or DOT; and -

{iif) The approval, fund.mg ar ‘

lementation of FHWA/FTA projects.
' Lmlg} Conformity determinations are not
' required under this rule for individual
projects which are not FHWA/FTA
projecis Howsever, §93.129 applies to

such pro}ects if they are regionally

significan

(&) Geogmp}uc appbcabxbty {1) The
-provisions of this sub skall apply in
all nonattainment and maintenance
areas for transportstmn-relatad criteria
polhrtants for which the area is
designated nopattainment crhasa.
maintanance plan.

{2) The provisions of this subpart
apply with respect to emissions of the
following criteria pollutants: ozone,
carban monaxide, nitrogen dioxide, and
gﬁd&s with an asrodynamic diameter

than or equal to & nominal 10
micrometers (PMio).

(3) The provisions of this subpart
apply with respect to emissiens of the
following r pollutants:

(i} Volatile organic compounds and
aitrogen oxides in ozone areas (unless

the Administrator determines under
section 182(f) of the CAA that additional
reductions of NOx would not contribute
to attainment); .

{ii) Nitrogen oxides in nitrogen
dioxide areas: and

(iii} Volatile organic compounds,
nitrogen oxides, and PMs in PM;o aresas

if:

(A} During the interim period, the
EPA Regional Administrater or the
director of the State air agency has made
a finding that transportation-related
precursor emissions within the
nonattainment area are a significant
contributor to the PM,c nonattainment
problem and has se notified the MPO
and DOT; or

{B) During the transitional, control
stralegy, and maintenanca periods, the
applicable implementation plan {or
implementation plan submission)
establishes a budget for such emissions
as part of the reasonable further
progress, attainment or maintenance

strategy.
(c} Limitations. [1) PrOJec:ts subject to
this regulation for which the NEPA
process and a conformity determination
bave besn campleted by FHWA or FTA
may proceed toward implementation
without further conformity
determinations if coe of the following
major steps has occurred within the past
three years: NEPA process completion;
start of final design; scquisition of a |
significant porton of the right-of-way; -
or approval of the plans, specifcations
and estimates. All phases of such
projects which ware considersd in the
conformity determination arg also
included, if those phases ware for the
purpose of funding, final d&sxgn. right-
of-way acquisition, constfuction, or any

- combination of thesa phases,

(2} A now conformity determinatxon
for the project will be raquu'edxf’!here
is a significant change in project design
concept and scope, if a supplemeatal
environmental document for air quality
purpeses is initiated, or if no major
steps to advarce the project have
occurred within the past three years.

§93.103 " Priority.

When assisting or approving any
actiorn with air quality-related
consequences, FHWA and FTA shall
give priority to the implementation of
thasa transportation portions of an
applicable implementation plan
prepared to atfain and maintain the
NAAQS. This priority skall be
consistent with statutory requirements
for allocation of funds among States or
other jurisdictions.

- and

593,104 Frequency of conformity
determinations.

{a} Conformity determinations and
confermity redeterminations for
transportation plans, TIPs, and FHWA/
FTA projects must be made according to
the requirements of this section and the
applicable implementation plan:

(b) Transpertation plans. (1) Each
new transportation plan must be found
to conform befors the transportation
plan is approved by the MPQO or
accepted by DOT,

{2) All transportation plan revisions
must be found to conform before the
transportation plan revisions are
approved by MPO or accepted by DCOT,
unless the revision merely adds or
deletes exempt projects listed in
§93.134. The conformity determination
must be based on the transportation
plan and the revisien taken as a whole.

(3) Conformity of existing
transportation plars must be
redetermined within 18 menths cf the
following, or the existing confarmity
determination will lapse:

{i) November 24, 1993;

{ii} EPA approval of an
implementation plan revision which:

(A} Establishes or revises a
transportation-related emissions budget
(23 required by CAA sections 175A(a),
182(b)(1), 182(c)(2}{A), 182(c}2)(B),
187{a)(7}, 189(a)(1}(B), and 188{b}{1){A};
and sections 192(a) and 192(b), for
nitrogen dioxide};or - - -

(B) Adds, deletes, or chan,gas m

{iii) EPA promulgatzon ofan L
implementation plan which esta'blishes
or Tevises a transportation-related -
em:.sswns budgei or adds, deletas or

“4) I.n any case, coni'orm:ty
determinations must be made no less
frequently than every three' years, or the
existing conformity determination will
lapse.

{c) Transportation J.mprovemenf
programs. (1) A new TIP must be found
to conform before the TIP is approved
by the MPQ or accepted by DOT.

{2) A TIP amendment requires a new

. conformity determinatian for the entire
TIP before the amendment is approved

by the MPO or accepted by DOT, unless
the amendment merely adds or deletes
exsmpt projects listed in § 93,134,

. {3} After an MPO adopls a new or
revised transportation plan, conformity
must be redetermined by the MPO and
BOT within six months from the date’of

‘ adoption of the plan, unless the gew or

revised plan merely adds or deletes
exempt projects listed in §93.234.
Otherwise, the existing conformity
determingtion for the TIP will lapse.
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(4] In any case, conformity
determinations must be made no less
frequently than every three years or the
existing conformity determination will
lapse.

[d} Projects. FHWAJFTA projects
rmust be found to conform before they
are adopted, accepted, approved. or
funded. Conformity must be o
redetermined for any FHWA/FTA
project if none of the following major
steps has occurred within the past three
years: NEPA process completion; start of
final design; acquisition of a significant
portian of the right-of-way; or approval
of the plans, specifications and
estimates.

§$3.105 Consultation.

(a) General. The implementation plan
revision reguired under § 51.396 of this
chapter will include procedures for
interagency consultation {Féderal, State,
and local), end resclution of conflicts.

{1) The implementation plan revision
will include procedures to be ‘
undertaken by MPQOs, State departments
of transpertation, and DOT with State
and local air quality agencies and EIPA
before making conformity
determinations, and by State and local’
air agencies and EPA with MPOs, State
departments of transportation, and DOT
in developing applicable
lans. .

Before the ilplementaticn plan
revision is approved by EPA, MPOs and
State departments oftransportation '
before making conformity
determinations must provide reasonable
oppertunity for consultation with State
air agencies, local air quality and
transportation agencies, DOT, and EPA,
including consultation on the issues
described in paragraph {c}{1) of this
section.

{b} Interagency consultation
procedures: General factors. (1) States
will provide in the implementation plan
well-defined consultation procedures
whereby representatives of the MPOs,
State and local air quality planning
agencies, State and local transportation
agencies, and other organizations with
responsibilities for developing,
submitting, or implementing provisions
of 2n implementation plan required by
the CAA must consult with each other
and with local or regional offices of
EPA, FHWA, and FTA on the
development of the implementation
plan, the transportation plan, the TIP,
and associated conformity
determinations.

{2} Interagency consuliation
procedures will include at a minimum
the general factors listed below and the
specific processes in paragraph {c) of
this section:

[x) The rolas and r&sponmbllmes
assigned to each agency at each stage in
the implementation plan deVelo?ment
procass and the transportation planning
protess, including technical meetings;

(i) The organizational level of regu!ar
consultation; -

(iii) A process for circulating {or
providing ready access to} draft
documents and supporting materials for
‘comment before formal adoption or
publication:

(iv) The frequency of, or process for
convening, consultation meetings and
responsibilities for establishing meeting
agendas;

{v) A process for responding to the
significant comments of involved

agencies; and

(vi) A process for the development of

.a list of the TCMs which ars in the

applicable implementation plan.

c) Interagency consultotion
procedures: Specific processes. -
Interagency consultation procedures
will also include the following specific
processes:

(1) A process involving the MPO,
State and logal air quality planning
agencies, State and local transportation

- agencies, EPA, and DOT for the

following: :

M Ev a%uatmg and choosing a2 model
{or models) and associated methods and
assumptions to be used in hot-spot
anealyses and regional emissions
analyses:

(n{Determmmg which minor arterials
and other transportation projects should
be considered “‘regionally significant”
for the purpeses of regional emissiens
analysis (in addition to those
functionally classified as principal
arterial or higher or fixed guideway
systems or extensions that offer an
alternative to regional highway travel},
and which projects should be
considered to have: a significant change
in design concept and scope from the

ortation plan or TIP;

(mFEvaluatmg whether projects
otherwise exempted from meeting the
requirements of this subpart (see
5§93.134 and 93.135) should be treated
as non-exempt in cases where potential
adverse emissions Impacts may exist for
any reason;

(yv] Making a determination, as
required by § 92,113(¢)(1). whether past
obstacles to implementation of TCMs
which are behind the schedule
established in the applicable
implementation plan have besn
identified and are being overLoms, ana
whether State and local agencies with
influence over approvals or funding for
TCMs are giving maximum: priority to
approval or funding for TCMs. This
process shall also consider whether

P Y = P —— N

listed in § 93.134.

- agencies and trarisportation agenm&c for

delays in TCM xmplementat:on
nécessitate revisions to the applicable
implementation plan to remove TCMs
or substitute TCMs or other ermssmn
reduction measures; .

(v) Identifying, as reqmred b
§93.131{d), projects located at s:tas in
PM 5 nonattainment areas which have
vehicle and roadway emission and
dispersion characteristics which are
essentially identical to those at sites
which have viclations verified by
monitoring, and therefore require
quantitative PMo hot-spot analysis; and

(vi) Notification of transportation plan
or TIP revisions or amendments which
merely add or delete exempt projects

(2) A process invelving the MPO and
State and local air quality planmng ;

the following: .

- ) Evaluatmg events which will
Lngger new conformity determinations
in addition to those triggering events
established in §93.104; and

(ii) Consulting on em:sszons‘a.nalysis
for transportation activities which ¢ross
the borders of MPOs or nonattainment
areas or air basins,

(3} Where the metropolitan planmng
area does not include the entire
nonattainment or maintenance area. a oL
process invelving the MPO and the
State department of transportation Tor
cogperative planning and analysis for
purposes of determining conformity of
all projects outside the metropolitan
area and within the nonattainment er
maintenance area.

(4) A process to ensure that plans for,
construction of regionally significant
projects which are not FHWA/FTA
projects (including projects for which |
alternative locations, design concept
and scope, ot the no-build option are
still being considered), including those w
by recipients of funds designated under '
title 23 U.S.C. or the Federal Trensit
Act, are disclosed to the MPO on a
regular basis, and to ensure that any
changes to thase plans are immediately
disclosed; .

(5} A process involving the MPO and
other recipients of funds designated
under title 23 U.5.C or the Federal
Transit Act for assuming the location
and design concept and scope of
projects which are disclosed to the MPO
as required by paragraph (c)(4} of this
section but whose sponsors have not yet
decided these features, in sufficient
detail to perform the regional emissions
analysis according to the requirements
of §93.130.

{6) A process for consulting on the
design, schedule, and funding of
research and data collection efforts and
regional transportation model
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development by the MPO (e.g.,
household/travel transpontation
surveysl.

(7} A process (including Federal
agencies) for providing final documents
{including applicable implementation
plans and implementation plan
revisions} and supporting information to
each agen after approval or adoption.

(d) Rese vmg conj?cf.s Conflicts
among State agencies or between State
agencies and an MPO shall be escalated
to the Governer if they cannot be
resolved by the heads of the involved
agencies. The State air agency has 14
calendar days to appeal o the Governor
gfier the State DOT or MPO has notified
the State air agency head of the
resclution of his or her comments. The
implementation plen revision required
by § 51.396 of this chapter shall define
the procedures for starting of the 14-day
clock. If the State air agency appeals to
the Governor, the final conformity
determination must have the
concurrence of the Governor. If the State
air agency does not appeal to the
Governor within 14 days, the MPO or
State depariment of transportation may
proceed with the final conformity
determination. The Governor may
delegate his or her role in this process,
but not to the head or staff of the State
or local air agency, State department of
transportation, State transportation
commission or board, or ari MPO.

(e) Public consultation procedures.
Affected agencies making confarmity
" determinatigns on transportation plans,
 programs, -&nd projects shall establish a
proactive public involvement process
which provides oppnrtumty for public
review and comment prior to taking .
formal action on a conformity
. determination for ail transportation

plans and TIPs, consistent with the
requirements of 23 CFR part 450. In
addition, these zgencies must - -

- specifically address in writing all public
comments that known plans fora
regionally significant project which is
not receiving FHWA or FTA fundiog or
approval have not been properly
reflected in the emissions analysis
supporting a propesed conformity - -
finding for a transportation plan or TIP.
Thesé agenczes shall also provide
opportimity for public involvement in
conformity determinations for projects
where otherwise required by law.

£93.105 Content of transportation plans, -
{e) Transportation plens adopted after
January 1, 1995 in serious, severe, or
extreme ozone nonattainment greas and
in serfous carbon monoxide
nonattainment areas. The transportation
plan must specifically describe the -
transpartation system envisioned for

certain future years which shall be
called horizon years. .

(1) The agency or organizaticn
developing the transportation plan may
choase any years 10 be horizon years,
subject o the following restrictions:

(:) Horizor years may be no more than
10 years apart.

(ii) The first horizon year may be no
more than 10 years from the base year
used to validate the transperiation
- dermand planning model.

(iii) If the attainment year is in the
time span cf the transportation plan, the
attainment year must be a horizon year,

(iv) The last horizon year must be the
lzst year of the transportation plan's
forecast period.

{2) For these horizen years:

{) The transportation plan shall
quantify and document the
demographic and employmen? faclors
influencing expected transportation
demand, including land use forecasts, in
accordance with implementation plan

rovisions and § 93.105; ‘

{ii) The highway and transit system
shall ba described in terms of the
regionally significant additions or
modifications to the existing
transportaticn network which the
transportation plan envisions'to be
operational in the horizon years.
Additions and modifications to the
highway network shall be sufTiciently
identified to indicate intersections with
existing regionally significant facilities,

.and to determinetheir effect on route .
options between transportation analysis .

2ones. Each addsd or modified hxghway
segment shall also be sufﬁc:ently

‘identified in terms of its design concep!

and design scope to allow modeling of
travel times under various traffic.
volumes, consistent with the modeling

- methods for ares:wide transportstion
analysis in use by the MPO, Transit

facilities, equipment, and semcas
envisioned far the future shall be -
identified in terms of design c'oncept.
design scope, and operating policies
sufficiently to allow modeling of their
transit ridership. The description of
additions and modifications to the
transportation network shall alsobe
sufficiently specific to ‘show that there
is a reasonable relationship between
expected land use and the envisioned
transportation system; and

{iti} Other future transporiaticn
policies, requirements, services, and
activities, including intermodal,

“activities, shall be described.

{b} Moderate areas reclassified to
serious. Ozone or CO nonattainment
areas which are reclassified from .
moderate to serious must meet the
requirements of paragraph (a) of this

section within two years from the date
of reclassification.

(c) Transportation plans for other
areas. Transportation plans for other
areas must meet the requirements of
paragraph (a} of this section at least 1o '
the extent it has been the previous
practice of the MPO to prepare plans
which meet those requirements.
Otherwise, transportation plans must
describe the transpertation system
envisioned for the future specifically
enough to allow determination of
conformity according to the criteria and
procedures of §§93.109 through 93.127.

(d) Savings. The requirements of this
section supplemem other requirements
of applicable law or regulation
governing the formot or content of
transportation plans.

§93.107 Relatonship of transporiation
plan and TiP conformity with the NEPA
process.

The degree of specificity required in
the transportation plan and the specific
travel network assumed for air quality
medeling de not preclude the
consideration of alternatives in the
NEPA process or other project
development studias. Should the NEPA
process result in a project with design
concept and scope significantly N
different from that in the transportation
plan or TIP, the project must meet the
criteriz in % 93.109 through 93.127 for
projects not from & TIP befare NEPA -
process completion.

£93.108 Fiscal constralntsfor -~

transportation plans snd TIPs. e
- Transportation plans and TIPs must
be fiscally conitrained consistent with
DXOT’s metropelitan planning
regulations at 23 CFR part 450 in order
to be found in conformity.

§U2100 Critefia and procedures for

" determining conformity of transportation

plans, programs, aad projects: General. |
{a) In order to be found ta conform,"
each transportation plan, program, and
FHWA/FTA project must satisfy the
applicable criteria and procedures in

. §§93.110 through 93.127 as listed in

‘Table 1 in paragrapk (b) of this section,
and must comply with all applicable
conformity requirementsof . -
implementation plans and of court
orders for the area which pertain
specifically to conformity determination
requirements. The citeria for making
conformity determinations differ based
on the action under review
{transportation plans, TIPs, and FHWA/
FTA projects), the time period in which
the conformity determination is made,

and the relevant pollutant, - -
(b) The follomng tabie indicates the

criteria and procedures in §§ 93110
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action in each time

tlumxgh 93127 whadlappi-y for each
period,

TABLE 1 —CONFORMITY CRITERIA

rcon |

- Al Periods .

Transpo:taﬁon?ian_
TP .

15553110, 93.111,

83,112, 93.113{by.
§583.110, 93111,
83.142, 63.113(c.

Project [Froma con- | §§93.110, 83111,
forring pran and 93 M2, 93114,
TP 83115, 93.115,

a3.117.

Project (Not from a §5§93.110, 93.1141,
conforming plan 93112, 93413,
and TF1. 93114, 33,175,

3.7,
Phaws ¥ of the Intarim Pariod

Transportation Plan .. | §§93.122, §3.125,

TP i £593.123, 93.126.

Project {From a com- 14531210
forrrang plan and !

TiP).

Project (Mot from 2 §93.121, 93124,
conformirg pian 83.127.
amd TIPL -

Tramsifional Patiod

Transportaton Plan L.

§§53.118, 83.122,
93.125.

2 = | §593.119, §3.123,
‘ 93.126.

Project {From a coir §93.121,
forming plan and
TIP).

Project {Not from a §593.120, 93.121,
conforming plan 93.124, 93.427
and Ti),

" Control Strategy and Msiiknance Perlods

Transportation Plan ... | §93,118.

TIP oo | §93.119,

Project (From a oot | No addtional criteria. -
forming pran and '

Prqecf; {th froma §593.120,
and TH).

93110 The confarmity determination must
be based on the latest planning

assurnptions.

93.111 The confoamity determination must
be based an the latest emission
estimation moedel available.

93.112 The MPO must make the conformity
gdetermination according to the
consultation procedures of this rule and
the implementation plan revision
required by § 51.306 of this chapter.

93.113 The transporta

tion plan, TIP, or

FHWA/FTA project which is not from a
conforming plan and TP mnst provigs

for the timely implementation of TCiis

from the epplicable implementaticn

plan.

53,114 Thsronmstbeamﬂy
conforming transpoctation plan and  °
curreﬂ-tiywmn:nmg'ﬂ.?anhamof
project approval.

93.115 The project must come from a

conferming transportation plan and

93.116 The FHWA/FTA project must pot
cause or contribute to any pew localized
00D or PM, viclatices or incesse the
frequency ar ceverity of any existing CO
ofr PMie violabons in CO and PM,,
nonattainment and maintenance areqs. |

93.117 The FEWA/FTA project must
comply with PM;, control measures in
the applicable implementation pian.

93.118 The transportation plan must be
consistent with the motor yehide
emissions bodget{s) in the applicable
u‘nplementahon plan or teplementation

lan ion.

93,119 The TIP must be consisterst with the

mctor vehicle amissions bndget[s; in the
appiacabls qmpie.menta-taon
plan nzhmmdn.n.

implementafinon
" 93,120 'Ihep-'o;edwhxch.\snat&ama

- conforming wansportation plan and
con TP must be consistent with
the motor vehicle E}misxcns budget{s) in
the applicebls implementation plan or
im tation pian submisclon.

93.121 The FHWAJ/FTA project must |
eliminate or reduce the severity and .

* nuniber of docalized CO violatiops in the
area substantially affected by the pro;ect

- [in CO nonattainment areas).

93.122 The transporiatien plan must
contribute to emissions reductions in

‘—ozone and CO nonattainment areas,

92,122 The TIP must contritrite to
emisstons reducticns It ozone gnd CO
nonattainment areas,

93.124 Tke project which is not fom a
conforming transportstion plan and TIP
must contribute to emissions reductions
in ozone and CO mnanamman arezs,

93125 The plan must
contribute to emission reductions or

- -must not increase emissions in PM,o and
NC- nonattainment arsas.

93.126 The TiP must contribute to emission
reductions or must not incresse
amissions in PM s and NO;
nopattainment areay.,

93,127 The project which is pot from a
conforming transportation pisn and TIP
must contribute 4 emission reductons
or must not increage emissions in PMis
and NO-: nonattainment areas,

§53.110 Criveris and procedures; Latast
planning sssuomptions.

{a) The conformity determination,
with respect to all other applicable
criteria in §§ 93.111 through 93,127,
must bs based npor the most recent
planning assumptions in force at the
time of the conformity determination.
This criterion applies during 211 perisds.
The conformity determination must
satisfy the requirements of paragraphs
{b) through (f) of this section. -

(b) Assumptions must be derived from
the estimates of current and future

populatmn.. empinymeut. travel, and
congestion maost racently developed by
the MPQ or other agency authorized to
make such estimates and approved by
the MPO. The conformity determmtmon
must aiso be based on the latest _
assumptions about current and fisture
concentrations.

{c} The conformity determination for
each transportztion plan and TP must
discuss how transit operating policies
(Mmcluding fares and service le-veis} and
assumed tramsit ridership have changed
since the previous conformity
determination.

{d) The conformity determination
must include reasonable assumptions
about transit service and increasesin
transit fares and road and bridge tolls
over tima.

© {e) The conformity determination

must use the fatest ing information
reg the effectiveness of the T{Ms
which have already been implementad.

i) Key assumpnons shall be specified
and included in the draft documents
and supporiing materials used for the
interagency and puhlic con.m}tahon
required by § 93.105.

93111 -Crkmiaandprocedums:!.ahs!
aasizsions model,

{a) The conformity determination
must be based on the latest emission
estimation model available. This
criterion applies during all periods. &t is
satisfied if the most current version of
the motor vehicle emissions model
specified by EPA for use in the
preparation or revision of
implementation plans in that State or
area is used for the conformity analysis. -
Where EMFAC is the motor vehicle
ernissicns model used in preparing or
revising the applicable implementation
plan, new versions must be approved by
EPA before they are used in the
conformity analysis.

b) EPA will consult with DOT to
establish & grace period following the
specification of any new model )

{1} The grace period will be no less
than thres months and no more than 24
months after notica of avmlablhty is

published in the Federal R

{2) The length of the grace penod will
depend on the degres of changs in the
mode!l and the scope of re-planning
likely to be necessary by MPQOs in order
to assure conformity. if the grace period
wili be Jonger than three months, EPA
wiil announce the appropriate grace
period in the Federal Register.

{c) Conformity analyses for which the
emissions analysis was begun during
the grace period or before the Feden.l
Register notice of availability of the )
latest erpission model may continue to
use the previous version of the model
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for Lransportanon plans and TIPs. The
previous model may also be used for
projects if the analysis was begun -
during the grace period or before the
Federal Register notics of availability,
provided no more than three years have
passed since the draft environmental
document was issued.

£93112 Critaria and proceduras:
Consuttation.

The MPO must make the confurmxty
determination according to the
consultation procedures in this rule and

-in the implementation plan revision
required by §51.396 of this chapter, and
according to the public invalvement
procedures established by the MPO in
compliance with 23 CFR part 450. This
eriterion applies during all periods.
Until the implemmentation plan revision
required by § 51.396 of this chapter is
spproved by EFA, the conformity
determination must be made accerding
to the procedures in §§93.105(a}(2) and
93.105(e}. Once'the implementation
plan revision has been approved by
EPA, this criterion is satisfied if the
cocformity determination is made
copsistent with the implementation
vlan's consultation requiremeants.

§83.113 Criteria end procedures: Timely
mclementation of TCMs.

(3) The transportation plan, TIP, or
FEWA/FTA project which isnot fomm a
conforming plan and TIP must provide
for the timely implementation of TCMs
from the spphcabie implementation
" plan. This c:ntancm applies dunng all
periods.

(b} Fox tra.nsportannn plans this

criterion is satisfed if the fellom.ng two

condmons are met:

{1} The transportation p lan, in.
describing the enws:oned future .

transportation system, provides for the

tmely completion or xmplementaﬁ aneof .

-all TQMs in the applicable - ‘
implementation plan which are eligible
for funding under title 23 U.S.C., or the
Federal Transit Act, consistent with -
schedules included in the app}_ic:eble
implementation plan.

(2] Nothing in the transportation plan '

interferes with the implementation of
any TCM in the applicable
implementation plan.

{c] For TIPs, this ¢ziterion is sahsﬁsd
if the following conditions are met:

{1} Ap examination of the specific
steps and funding source(s} needed to
fully implement each TCM indicates
that TCs which are eligible for
funding under title 23 U.S.C. or the
Federal Transit Act are on or ahead of
the schedule established in the
applicable implementation plan, or, if
such TCMs are behind the schedule

established in tha applicable
implementation plan, the MPO and
DOT have determined that past
obstacles to implementation of the
TCMSs have been identified and have
been or are being overcome, and that ali
State and local agencies with influence
over approvals or funding for TCMs are
giving maximum priority to approval or
funding of TCMs over other projects
within their control, including projects
in Jocations outside the nonattainment
or maintenance area.

(2} If TCMs in the zpplicable
implementation plan have previously
been programmed for Federal funding
but the funds bave not been obligated
and the TCMs are behind the schedule
in the implementation plan, then the
TIP cannot be found to conform if the
funds intended for those TCMs are
reallocated to projects in the TIP other
than TCMs, or if there are no other
TCMs in the TIP, if the funds are
realiocated to projects in the TIP other
than preofects which are eligible for
Federal funding under ISTEA's
Congestion Mitigation and Air Quality
Improvement

{3] Nothing in the TIP may interfers
witk the implementation of any TCM in
the applicsble implementation plan.

. (d) For FEWA/FTA projects which
are not from g conforming
transportation plan and TIP, this
criterion is satisfied if the project does
not interfere with the lmplememauon of
any TCM in the applicable -

" .implementation plan. Lo “‘e-_w

,59:!.114 cl-lm:ndproocdaas.

Currently conforming transportation plan
and TiP.

There must be a cun-ently oonformmg

* transportation plan and currently

conforming TIP at the time of project

.ﬁpmvd. ‘This criferion applies-during

periods. It is satisfied if the current
trapsportation plan and TIP have been

-found to conform to the applicable

implementation plan by the MPQ and
DOT according to the procedures of this
subpart. Only one conforming. .-
transportation plan or T may éxist in
an-area at any time; conformity
determinations of a previcus
transportation plan or TIP expire once
the current plan or TP is found to
conform by DOT. The conformity
determination on ‘a transportation plan
or TIP will also lapse if conformity is
nof determined according to the
frequency requirements of §93.104.

§983.115 Criteria and procadures: Projects
from a plan and TIP. ‘
{2) The project must come from a

conforming plan and program. This
criterion applies during all periods. If

this criterion is not satisfied, the project
mrust satisfy all criteria in Table 1 fora
project not from a conforming
transportation plan and TIP. A project is
considered to be from & conforming
transportation plan if it meets the
requirements of paregraph (b} of this
section and fom a conforming program
if it meets the requirements of paragraph
{c} of this section.

(b} A project is considered to be from
a conforming transportation plan if one
of the following conditions applies:

(1) For projects which are required {o
be identified in the transportation plan
in order to satisfy §93.106, the project
is specifically included in the
conforming transportation plan and the
project’s design concept and scope have
not changed significantly from those
which were described in the
transportation plan, or in a rmanner
which would significantly impact use of
the facility; or

(2) For pr'o]ects which are not
required to be specifically identified in
the transportation plan, the project is
identified in the conforming
transportation plan, or is consistent
with the policies and purpose of the
transporiaticn plan and will not
interfere with other projects specifically
included in the transportation plan.

fc) A project is considered to be from
a conforming program if the following
conditions are met:

(1) The project is included in the =~
conforming TIF and the design concept
and scope of the project were adequate

. .a1 the time of the TIP conformity . .
-determination to determine its

contribution to the TIP's regional

“emissions and have not changed

significantly from those which were
described in the TIP, or in 2 manner
‘which would sxgmﬁcantly mead use of
the facility; and -

-(2) If the TIR describes & projecz
demgn concept and scope which
includes project-level emissions -
mitigation or control measures, written
commitments to implement such
measures must be obtained from the
project sponsor-and/or operator as
required by §93.133(a} in order for the
project to be considered from a.
conforming program."Any ch.gnge in
these mitigation or control measures
that would significantly reduce their
effectiveness constitutes’a change in the
design concept and scope of the project.

§53.116 Criteria and procsdures:
Localizad CO and Pll.o violations (hot
spats).

(a) The FHWA/FTA project roust not
cause or contribute to any new localized
CO or PM;, violations or increase the
frequency or severity of any exdsting CO'
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or PM, violations in CO and PMjo
nonattainment and maintenance areas.
This criterion applias during all periods.
This criterion is satisfied if it is
demonstrated that no new local
violations will be created and the
severity or number of existing violations
will not be increased as a.result of the
project.

(b} The demonstration must be
performed according to the
requirements of §§ 9. 105((:)(1)(:) and
93.131.

(c) Fer projects which are not ofthe
type identified by §93.131(a) or
§ 93.131(d), this criterion may be
satisfied if consideration of local factors
clearly demonstrates that no local.
violations presently exist and no new
local violations wiil be created as a

~ result of the project. Otherwise,’in CO -
nonattainment and maintenance areas, a
quantitative dermnonstration must be
performed according to the
requirernents of § 93.131(b).

§93.117 Critaria and procedures: -
Compliancs with PM,; control measures.

The FHWA/FTA project must comply
with PM o control measures in the
applicable implementation plan. This
criterion applies during all periods. It is
satisfied if control measures {for the
purpose of limiting PM;0 emissions
from the construction activities and/or
normal use and operation ascoctated
with the project] contained in the
applicable implementation plan are
included in the final plans,
specifications, a.nd estimates for the
project.

§53.118 Criteria and proceduras: Motor
v&;ﬂ#;ﬂe erissions budget {transportation
p

(a} The transportation plan must be
consistent with the motor vehicle
emissions budget(s) in the applicable
implementation plan {or
implementation plan submission). This
criterion applies during the transitional
peried and the contrel strategy and
maintenance periods, except as
provided in § 93.136. This criterion may
be satisfied if the requirements in
paragraphs (b} and [c) of this section are
met:

(b) A regional emissions analysis shall
be performed as follows:

{1) The regicnal analysis shall
estirnate emissions of any of the
following pollutants and pollutant
precursors for which the areais in
acnattainment or maintenance and for
which the applicable implementation
plan (or implementaticn plan
submission) establishes an emissions
budget: _

{i) VOC as an ozona precursor;

(i1 NO 8% an 0zone precursor, un]ess

. the Administrator determines that

additional reductions of NOx would not
contribute to attzinment;

(1ii) COy

{iv) PM,5 (and its precursors VOC
and/or NQ, if the applicable
implementation plan or implementation
plan submission identifies
transportation-related precursor
emissions within the nonattainment
area as a significant contributer to the
PM,c nonattainment problem or
establishes a budget {or such emissions);

or . ‘ ..
- (v) NO, [in NO; nonattainment or

maintenance ageas}; N

[2) The regional emissions analysis
shall estimate emissions from the entire
transportation system, including all
regionally significant projects contained
in the transportation pian and all ether
regionally significant highway and
transit projects expected in the
nonattainment or mainterance area in
the timeframe of the transportation plan.

(3} The emissions analysis
methodology shall meet the

uirements of § 93.130;

rev? 4) For arsas with a transpertation
plan that meets the content
requirements of §93.196(a), the
emissions analysis shall be performed
for each horizon year. Emissions in
milestone years which are between the
horizon years may be determined by
interpolation; and

{5) For areas with a transportation
plan that does not meet the content
requ:rements of § 93.106(a), the

. emissions analysis shall be performed

for any years in the time®span of the
transportation plan provided they are
not more than ten years apart and
provided the analysis is performed for
the last year of the plan’s forecast
period. If the attainment year is in the
time span of the transportation plan, the
emissions analysis must also be
performed for the attainment year.
Emissions in rmilestone years which are
between these analysis years may be
determined by interpolation.

{c) The regional emissions analysis
shall demonstrate that for each of the
appiicsble poliutants or pollutant
Precursors in pa:agraph {b}{1} of this
section the emissions are less than or
equal to the motor vehicle emissions
budget as established in the applicable

% rmentation plan or implementation
pla.n suhmission as follows:

(1) If tha applicable implementation
plan or implementation plan !
submission astablishes emissions
budgets for milestons years, emissions
in each milestone year are less than or

ual to the motor vehicle emissions
budget established for that year;

(2) For nonattainment areas, ‘
emissions in the attainment year are less
than or equal to the motor vehicle
emissions budgat established in the
applicable implementation plan or
implementation plan submission fer
that year;

(3) For nonattainment areas,
emissions in each analysis or horizon
year after the attainment year are less
than or equal to the motor vehicle
emissions budget established by the
applicable implementation plan or
implementation plan submission for the
attainment year. If emissions budgets
ars established for years after the
attainment year, emissions in each
analysis year or horizon year must be
less than or equal to the motor vehicle
emissions budget for that year, if any, or
the motor vehicle emissions budget for
the most recent budget year prior to the
analysis year or horizon year; and

(4) For maintenance areas, emissions
in each analysis or horizon year are less
than or equal to the motor vehicle
emissions budget established by the
maintenance plan for that year, if any,
or the emissions budget for the most -
recent budget year prior to the anaiyms
or horizon year.

§93.119 Critarla and proceduras Motor
vehicie amissions budget (TIP). .

{a) The TIP must be consistent with—
the motor vehicle emissions budget(s) in
the applicable implementation plan {or
implementation plan submission). This
criterion applies during the transitional
period and the contrel strategy and
maintenance periods, except as
provided in §93.136. This criterion may
be satisfied if the requirements in
paragraphs (b) and (c) of this section are
met,

{b} For areas with a conforming .
transportation plan that fully meets the
content requirements of §93.106{z), this
criterion may be satisfied without
additional regional analysis if:

(1) Bach program vear of the TIP is
consistent with the Federal funding
which may be reasonably expected for
that year, and required State/iocal
matching funds and funds for State/
local funding-only projects are
consistent with the revenue sources
expected over the same period; and

(2) The TIP is consistent with the
conforming transportation plan such
that the regional emissions analysis
already performed {or the plan applies
to the TIP also. This requires a
demonstration that:

(1) The TIP contains all projects which
must ba started in the TIP’s imeframe
in order to achieve the highway and
transit system envisioned by the
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transportation plan in each of its
horizon years;

(ii) AJP'TIP projects which are
regionally significant are part of the
specific highway or transit system
envisioned in the transportation plan’s
herizon years; and

+ (iii) The design concept and scope of
eech regionally significant project ia the
FIP is not significantly different from
that described in the transportation
plan.

(3] If the requirements in paragraphs
(b)(1) and (b}2) of this section are not
met, then:

(i) The TIP may be modified to meet
those requirements; or

{ii) The transportation plan must be
revised so that the requirements in
paragraphs (b){1) and {b}{2) of this
section are met. Once the revised plan
has been found to conform, this
criterion is met for the TIP with ne
additional analysis except a
demonstration that the TIP meets the
requirements of paragraphs (b}(1) and
(b)(2} of this section. .

{c} For areas with a transportation
plan that does not meet the content
requirements of § 93.106(a), a regional
emissions analysis must meet 8ll of the
following requirements:

(1) The regional emissions analysis
shall estimate emissions from the entire
transportation system, including all
projects contained in the propesed TP,
the transporiation plan, and ail other
regionally significant highway and
transif projects expecied in the ;- -

. nonattainment or maintenance area in
the timeframe of the rtation plan;
" (2} The analysis methodology sha ﬁ
meet the requirements. of §93. 130(0).

) (3) The regional anaI shali satisfy
the requirements of §§93. 118(b](11.
g3, us(b){s} and 93. 113{::}. .

59:!.120 Cxﬂoria and proc-odurua: Hotor
vohicle smissions budget (project not from
a pian and TIF).
| {a} The project which is Dot from a
conforming trapsportation plan end a
conforming TIP must be consistent with
the motor vehicle emissions budget(s) in
~the applicable implementation plan (or
implementation plan submission). This
criterion applies during the transitional
period andp the control strategy and
maintenance periods, except as
provided in §93.135. It is satisfied if
emissions from the implementation of
the project, whez considered with the
emissions from the projects in the
conforming rtation plan and TIP
and all other mgiona!ly significant
projects in the area, do not
exceed the motar vehicle emissions
budget(s} In the applicable

1mp]ementat10n plan for
implementation plan submission).

[E) For areas with & conforming
lransportation plan that meets the
content requirements of §93.106(a);

(1} This criterion may be satisfied
without additional regional analysis if
the project is included in the :
conforming transportation plan, even if
it is not specifically included in the
latest conferming TIP. This requires a
demonstration that:

(i) Allocating funds to the project will
not delay the implementation of projects
in the transportation plan or TIP which
are necessary to achieve the highway
and transit system envisioned by the
transpartation plan in each of its
horizon years;

{ii) The project is not regionaily
significant or is part of the specific
highway or transit system envisioned in
thedtransportation plan’s horizon years;
an

(iii) The design concept and scope of
the project is not significantly different
from that described in the transportation

lag, .~ ‘ ‘
P {2) If the requirements in paragraph .
{b)(1) of this secticn are not met, a
regional emissions analysis must be
performed as follows:

{i) The analysis methodology shall
meet the requirements of § 93.130;

(ii) The analysis shall estimate
emissions from the transportation
system, including the proposed project
and all other regionally significent
pro]ects expected in the nonattasinment
or maintenance area in the Hmeframe of -
the transportation plan. The analysis

" must include emissions from all

previocusly approved projects which
were not from & u-ansportmcm plan and

fiii} The ermss:ons analysis shall meet
the requirements of §§ 93. 118[13}{11 ‘
93.118(b}{4), and 93.118{c].

(c]) For areas with & transportation
plan that does not mest the content
requirements of § 93,106(a), a regicnal
emissions analysis must be performed
for the project together with the
conforming TIP and al other regionally
significant projects expected in the
nonattainment or maintenance area.
This criterion may be satisfled if: .

(1) The analysis methodology meets
the requirements of §93.130(c); -

(2] The analysis estimates emissions
from the transportation system,
including the proposed project, and all
other regionally significant projects
expacted in the nonattainment or
maintenance arez in the timeframe of
the transportation plan; and «

(3) The regional analysis satisfies the
requirements of §§93.118(b)(1),
93.118(b)(5), and 93.118(c).

“TIP; and

‘will be eliminated or reduced in

- emissions analysis is performed as '
described in paragraphs (b) through {f)
of this section.

§93.121 Critaria and procedures:
Loealized CO viofations (hot spots) in the
Intarim pericd.
~{a) Each FHWA/FTA proiect must
eliminate or reduce the severity and
number of localized CO violations in the
area substantially affected by the project ;
{in CO nonattainment areas). This
criterion applies during the interim and
transitional periods only. This criterion X
is satisfied with respect to existing ;
localized CO violations if it is %
demonstrated that existing localized CO
violations will be eliminated or reduced
in severity and number as a result of the
praject.

(b} The demonstration must be
performed according to the
requirements of §§93.105{(c}{1)(i} and

93.131.

(c) For proiects which are not of the

type identified by §93.131{a), this

criterion may be satisfied if
consideration of local factors clearly
demonstrates that existing CQ violations

severity and number. Otherwise, a
quantitative demonstretion must be
performed according to the
requirements of §83.131(b).

£93.122 Criteria and procedures: interim
period reductions in ozone and CO areas .
{transportation plan).

{a) A transporiation plan must
contribute to emissions reductions in -
ozane and CO nonattainment areas. This
criterion applies during the interim and
transitional periods only, ‘except as
otherwise provided in §93.138. It
applies.to the net effect on emissions of
all projects contained in a new or
revised transportation plan, This
criterion may be satisfied if a regional

* {b) Determine the analys:s years for
which emissions are to be estimated.
Analysis years shall be no more than ten

ears apart. The first analysis yéar shall

no later than the first milestone year

(1995 in CO nopsttainment areas and
1996 in czone nonattainment areas).
The second analysis year shall ba either
the attainment year for the area, or if the
attajinment year is the samse as the first
analysis year or earlier, the second
analysis year shall be at least five years
beyond the first analysis year. The last
year of the transportation plan’'s forecast
period shall also be an analysis year.

{c) Define the ‘Baseline’ scenario for
each of the analysis years to be the
future transportation system that would
result from current programs, compo~
of the following {exce é:t that project
listed in §§93. 134 and 93.135 need
be explicitly considered):




1.4

62244 Federal Register / Vol. 58, No. 225 / Wednesday, November 24, 1993 / Rules and Regulations

(1) ALl in-place regionally significant
highway and transit facilities, services
and activities;

(2) All ongoing travel demand -
management or transportation systern
management activities; and

(3) Completion of all regionally
significant projects, regardless of
funding source, which ara currently
under constriction or are undergoing
right-of-way acguisition (except for
hardship acquisition and protective
buying); come from the first three years
of the previcusly conforming
transportation plan and/or TIP; or have
completed the NEPA process. {For the
first conformity determination on the
transportztion plan after November 24,
1993, a project mmay not be included in
the "“Baseline” scenario if one of the
following major steps has not ocaurred
within the past three years: NEPA
process completion; start of final design;

- acquisition of a significant portion of
the right-of-way; or approval of the
plans, specifications and estimates.

- Such a project must be included in the
“Action” s-(c;naﬁo. as described in

) of this section.)
pa.(rg)gxgepé:ne the*Action’ scenario for
each of the analysis years as the
transportation systemn that will result i
that year from the implementation of the
proposed transportation plan, TIPs
adepted under it, and other expectad
regicnally significant projects in the
nonattainment area. It will include the
following (except that projects listed in
§§93.134 and 63.135 need not be
explicitly considered}: . '

1) Al facilities, services, an
activities in the ‘Baseling’ scenario;

(2) Completion of all TCMs and
regionally significant projects {including
facilities, services, and activities)
specifically identified in the proposed
fransportation plan which will be
operational or in effect in the analysis
vear, except that regulatory TCMs may
not be assumed to begin at a future time
unless the regulation is already adopted
by the enforcing jurisdiction or the TCM
is identifed in the applicable
implementation plan; : ‘

ng All travel demand managemeant
programns and transportation system
management activities known to the
MPO, but not included in the applicable
implementation plan or utilizing any
Federal funding or approval, which
have been fully adopted and/or funded
by the enforcing jurisdiction or
sponsoring agency sinca the last
conformity determination on the
transportation plan;

[4]%%3 incremental effects of any
travel demand management programs
and trensportation system management
activities known to the MPO, but not

included in the applicable
implementation plan or utilizing any
Federal funding or approval, which
were adopted and/or funded prior to the
date of the last conformdity
dstermination on the transportation
plan, but which have been modified
since then to be more stringent or
effective;

(5) Completion of all expected
regionally significant highway and
transit projects which are pot from a
conforming transportation plan and TTP;'

and . :

(6) Completion of all expected
regionally significant nen-FHWA/FTA
highway and transit projects that have
clear funding sources and commitments
leading toward their implementation
end completion by the analysis year.

{e) Estimate the emissions predicted
to result in each analysis year from
travel on the transportation Systems
defined by the ‘Baselina’ and ‘Action’
scenarios and determine tha difference -
in regional VOC and NO. emissions *
{unless the Administrator determines -
that addifonal reductions in NO, weuld
oot contribute to attainment} between
the two scenarios for ozone =
nonattainment areas and the difference
ir CO emissions between the two
scenarios for CO ponattainment areas,
The analysis must be performed for each
of the analysis years according to the
requirements of § 93.130. Emissions in
milestone years which are between the
analysis years may be deterrnined by
interpolation.

(f) This criterion is met if the regional
VOC and NO, emissions (for ozone .
nonattainment areas) and CO emissions
{for CO nonattainment areas} predicted
in the ‘Action’ scenario are less than the
emissions predicted from the ‘Bassline’
scenario in each aralysis year, and if
this can reasonably be expected to be
trua in the pericds between the first
milestone year and the analysis years.
The regional analysis must show that
the *Action’ scenario contributes to a
reduction in emissions from the 1990
emissions by any nonzero amount,

§93.123 Critarfa and procedures: Intarim
poriod reductions In ozona and CO areas
(TP}, |

(a} A TIP must contribute to emissions
reductions irn ozone and CO
nonattainment areas. This criterion
applies during the interim and.
transitional periods only, except as
otherwise provided in §93.136. It
applies to the net effect on emissions of
all projects contained in a new or
revised TIP. This criterion may be
satisfied if a regional emissions analysis
is performed as described in paragraphs
(b) through {f} of this section.

{b} Determine the analysis years for
which emissicns are to be estimated.
The first analysis year shall be no later
than the first milestone year {1995 in CO
nonattainment areas a_m{ 1996 in ozone
nonattainment areas). The analysis years
shail be no more than ten years apart.
The second analysis year shall be either
the attainment year for the area, or if the
attainment year is the same as the first
analysis year or earlier, the second
analysis year shall be at least five years
beyond the first analysis year. The last .
year of the transportation plan’s forecast
period shall aiso be an analysis year,

(c) Defina the ‘Bassline’ scenario as
the future transportation system that
would result from current programs,
composed of the following (except that
projects listed in §§ 93.134 and 93.135
need not be explicitly considered):

(1) All in-place regionally significant
highway and transit facilities, services
and activities;. . ‘

(2) All ongoing travel demand:
management or transportation systerm-
management activities; and o

(3} Completon of all regionally
significant projects, regardless of
‘funding source, which are currently -
under construction or are undergoing
right-of-way acquisiticn (except for
hardship acquisition and protective
buying); come from the first three years
of the previously conforming TIP; or
have completed the NEPA process. {Fer
the first conformmity determination on
the TIP after November 24, 1993, a
project may not be included in the
“Baseline” scenario if one of the
following major steps has not occurred
within the past three years: NEPA
process completion; start of final design;
acquisition of a significant portion of
tha right-of-way: or approval of the
plans, specifications and estimates.
Such a project must be included in the
“Action” scenario, as described in

h (d) of this section.)
Pafcﬁil?rggﬁne the ‘Acticn’ scenario as the
future transportation system that will
result from the implermentation of the
proposed TIP and cther expected
regionally significant projects in the
nonattainment area in the timeframe of
the transportation plan. It will include
tha following (except that projects listed
in §§93.134 and 93.135 need not be
explicitly considered):

1) All facilities, services, and
activities in the "Baseline’ scenario;

{2) Completion of all TCMs and
regionally significant projects {including
facilities, services, and activities)
included in the proposed TIP, except
that regulatory TCMs may not be
assumed to begin at a future time unless
the regulation is already adopted by the
enforcing jurisdiction orthe TCM is -
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contained in the apphcable
implementation plan;

(31 All travel demand management
programs and transportation system
management activities known to the
MPQ, but not included in the applicable
implementation plan or utilizing any
Federal funding or approval, which
bave been fully adopted and/or funded
by the enforcing jurisdiction or
sponsoring agency since the last
conformity determination en the TIP;

(4) The incremental effects of any
travel demand management programs
and transportation system management
activities known to the MPO, but not
included in the applicable
implementation plan or utilizing any
Federal funding or approval, which
werg adopted and/or funded prier ta the
date of the last conformity
determination on the TIP, but which
have been modified since then to be
more stringent or effective; ’

{5) Completion &f ali expected
regionally significant highway and
transit projects which are not from a
conforming transportation plan and TIP;
and

(6] Completion of all expected
regionally significant non-FHWA/FTA
bighway and transit projects that have
clear funding sources and commitments
leading toward their implementation
and completion by the analysis year.

(e} Estimate the emissions predicted
to result in each analysis year from '
travel on the transportation systems
defined by the “Baseline’ and ‘Action’
scenarics, and determine the difference
in regional VOC and NO, emissions
{uniess the Administrator determines
that additiopal reductions of NO, would
not cogtribute to attainment) betwaen
the twp sconarios for ozone ¢ -

.nonattainment afeas and the ciLﬂ‘erance

in G0 emissions between the two

‘scenanos for CO nonattainment areas.
" ‘fhe analysis must be performed for each

of the analysis years according to the
requirements of §93.130. Emissions in
milestone years which are between

" gnalysis years may be determmed by

mterpelanon.

£3] Thlsmtenon is met if t.he regmnm
VOC and NO, emissions in ozdne
nonattzinmeént areas and CO émissions
in CO nonattainment areas predicted in
the ‘Action' scenario &ve less than the

‘emissiong predicted from the ‘Baseline’

scenaric in each analysis year, and if
this can reasonably be expacted to be
tween the analysis
years. Ths regiorm] analysas must show
{hat the *Action’ scenaric contributes to

- a reduction in e.nissions from the 1950

emissions by any nonzers amount,

§93.124 Criteria and procedurss: Interim
period reductions for ozone and CO areas
(project not from a plan and TIF).

A transportation project which is not
from a conforming transportaticn plan
and TIP must contribute to emissions
reductions in ozone and CO
nonattainment areas. This criterion
applies during the interim and
transitional periods only, except as
otherwise provided in §93.136. This
criterion is satisfled if a regional
emissicns analysks is performed which
meets the requirements of §93.122 and
which includes the transportation plan
and project in the ‘Action’ scenario. If
the project which is not from a
conforming transportation plan and TIP
is a modification of a project currently
in the plan or TIP, the ‘Baseline’
scenario must include the project with
its original design concept and scope,
and the ‘Action’ scenario must include
the project with its new design concept
and scope.

§93.125 Critarla and procedures: Interdim
period reductions for PM . and NO; areas
(transportation plan).

{a} A transportation plan must
contribute 10 emission reductions or
must not increase emissions in PM o
and NG, nonattainment areas, Thig
criterion applies only during the interim
and transitional periods. It applies to
the net effect on emissions of ail

. projects contained in a new or revised |
. transportation plan. This critarion may

be satisfied if the requirements of either-
p&rasraph ®) or (c} of this section are -

(b] Demonstrate t.ha.t implementatmn :
of the plan and all other regmnally

" significant projects expected id the

nonattainment area will contribute to
reductions in emissions of PMoin a
FM,o nonattainment areg {and of each
transportation-related precursor of PMio

‘In PM 0 nonattainment araas if the EPA

Regional Administrator or the directer
of the State-air agency hasmadea
finding that such precursor emissions

from within the nonattainment area ars
 a significant contributor to the’ PMio
- nongttainment problem and has so
_ notified the MPD and DOT) and of NGk

in sp NO, ponattainment area, by
pérforming a regional emzssions
analysis as follows: B

(1} Determine the analysis years for
which emissions ars to be estimated.
Anelysis years shall be no more than ten
years apart. The first analysis year shall
be no later than 1996 (for NO: areas) or
four years and six manths following the
date of designation (for PM o areas). The
second analysis year shall be either the
attainmeént year for the area, or if the
attainment year is the same as the first

analysis year or earlier, the second
analysis vear shell be at least five vears
beyond L{e first analysis year. The last
year of the transportation plan's forecast
period shall also be an analysis year.

{2) Define for each of the ana]ysxs.
years the “Baseline” scenario, as ‘
defined in §98;122(c), and the “Action™
scenario, as defined in § 93.122(d).

{3) Estimate the emissions predicted
to result in each analysis year from
travel on the transportation systems
defined by the “Baseline” and “Action”
scenarios and determine the difference
between the two scenarios in regional
PM,g emissions in a PM o
nonattainment area (and transportation-
related precursors of PMye in PM 5
nonattzinment areas if the EPA Regional
Administrator or the director of the
State air agency has made a finding that
such precursor emissions from within
the nonattainment area are a significant
contributer to the PM,o nonattainment
problem and has so notified the MPO
and DOT} and in NO, emissions in an
NO; nonattainment area, The analysis
must be performed for each of the -
analysis years according to the
requirements of § $3.130. The analysis
raust address the periods between the
analysis years and the periods between
1990, the first milestone vear (if any),
and the first of the analysis years.
Emissions in milestone years which are
between the analysis years may be
determined by int lation.

(4) Demonstrate that the regional PMm

‘emissions and FM;e precuisor .
~ emissions, where applicable, (for PMm '

nonattainment areas) and NO, -
emissions (for NO; nonattainment areas)
E:djaed in the 'Action’ scenario are

s than the emissions predicted from 7. ‘

e ‘Baseline’ scenario in edch analysis
year, and that this can reasonably be
expected to be true in the periods

“between the first milestone year (if any) A

and the analysis years.

{c} Demonsirate that when the :
projects in the transportation plan and
all other regionally significant projects
expected in the nonattainment area are
implemented, the transporfation
system's total lnghway and transit

‘emissions of PMjoina PMiq .

nonatiainment area {and transpdrtauon-

" related pracursors of PM o in PMio

nonzattainment areas if the EPA Regional
Administrator or the directar of the
State air agency has made a fnding that
such precursor emissions from m&m
the nonattainment area are a significant
contributor to the PM,¢ nonattainment
problem and has so notified the MPO
and DOT} and of NO, in an NG,
nonattainment area will not be greater
than baseline levels, by performing a
regional emissions analysis as follows:
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(1) Determine the baseline regional
emissions of PM,g and PM ;o precursors,
where applicable (for PM
nonattainment areas} and NO, {for NO;
nenatteinment areas) from highway and
transit sources. Baseline emissions are
those estimated to have occurred during
calendar year 1950, unless the
implementation plan revision required
by §51.396 of this chapter defines the
baseline emissions for a PM,o area lo be
those occurring in a different calendar
year for which a baseline emissions
inventory was developed for the
purpose of developing a control strategy
implementation plan.

(.g} Estimate the emissions of the
applicable pollutant(s) from the entire
transportation system, including
projects in the transportation plan and
TIP arid all other regionally significant
projects in the neaattainment area,
according to the requirements of
§93.130. Ernissicas shall be estimated
for analysis years which are no more
than ten years apart. The first analysis
year shall be no later than 1996 (for NO»
areas) or four years and six months,
following the date of designation {for
PM,; areas). The second analysis year
shali be either the sttainment year for
the area, or if the attainment year is the
same as the first analysis year or earlier,
the second analysis year shall be at least
five years beyond the first analysis year.
The last year of the transportation plan‘s
forecast period shall also be an analysis
year. -

year tha emissions estimated in
paragraph {cH2) of this section are no
greater than baseline emissions of PM
and PM ¢ precursors, where applicable
(for PM |5 nonattainment areas) or NO,
{for NO; nonattainment areas) from 3
bighway and transit sources.

583,126 Criteria and procedures: Interim
period reductions for PM,, and NO; arsas
{TIP). .

(a) A TIP must contribute to emission
reductions or must not increase
emissions in PM,o and NGy
nonattainment areas. This criterion
applies only during the interim and
transitional periods. It applies to the net
effect on emissions of all projects
contained in a new or revised TIP, This
criterion may be satisfied if the
requirements of either paragraph (b) or
paragrapk {c) of this section are met,

{b] Demonstrate that implementation -

of the plan and TIP and all other .
regionally significant projects expected
in the nonattainment area wiil
contribute to reductions in emissions of
PM0 in a PM o nonattainment area (and
ransportation-related precursors of
PM;pin PMo nonattainment areas if the

{3) Demonstrate that for each analysis -

EPA Regional Administrator or the
diractor of the State air agency has made
a finding that such precursor emissions
from within the nonattainment ares are
a significant contributer to the PM o
nonattainment problem and has so
notified the MPQO and DOT) and of NO.
in zn NO: nopattainment arsa, by
performing a regional emissions
analysis as follows:

{1} Determina the analysis years for
which emissions are to be estimated,
according to the requirements of
§93.125(b}(1).

{2} Define for each of the analysis
-years the “Baseline™ scenario, as |
defired in § 92.123{c}, and the "“Action"
scenario, as defined in §93.123(d).

* {3) Estimats the emissions predicted
to result in each analysis year from
travel on the transportation systems -~
defined by the “Baseline™ and “Action""
scenarios as required by §93.125{b)(3),
and make the demonstration required by
§93,125(b}4).

(c) Demonstrate that when the
projects in the transportation plan and’
TIP and al! cther regionally significant
projects expected in the area ars
implemented, the transportaticn
system’s total highway and transit
emissions of PM;oIn a PM o
nonattainment area {and transportation-
related precursors of PMyo in PM 0
Tnonatiainment areas if the EPA Reglenal
Administrater or the director of the
State air agency has made a finding that
such precursor emissions fom within
the nonattzinment area are a significant
contributor to the PM,o nonattainment
problem and has so notified the MPO
and DOT) and of NO; in an NO;
nonattainment area will not be greater
than baseline levels, by performing a
regional emissions analysis as fequired
by § 93.125(c} (1) through (3).

§93.127 Criteria and proceckures: Intenrim
pericd raductions for P, o and MO, areas
{prajoct not from & plan and TIPL

A transportation project which is not
from a conforming transporiation plan
and TP must contribute to smission
reductions or must net increase
emissions in PM,p and NO»
nonattainment areas. This criterion
applies during the interim and
transitional periods only. This criterion
is met if 2 regional emissions analysis is

" performed which meets the

requirements of § 93.125 and which
includes the transportation plan and,
project in the *Action’ scenario. If the
project which is not from a conforming
transportation plan and TP is a
modification of a project currently in
the transportaticn plan or TIP, and
§93.125(b) iz used to demonstrate
satisfaction of this criterion, the

‘Baseline’ scenario must include the
project with its original design concapt
and scope, and the ‘Action’ scenario
must include the project with its new
design concept and scope. -

§93.122 Transition from the intarim
to the control stratagy pariod. .

{a) Areas which submit a control
strategy implementation plan revision
after November 24, 1993. (1) The
transportation plan and TIP must be
demonstrated to conform according to
transiticnal period criteria and
procedures by one year from the date
the Clean Air Act roquires submission of
such coztrol strategy implementation
plan revision. Otherwise, the conformity
status of the transportation plan and TIP
will lapse, and no new project-level
conformity determinations may be
made. Lo , .

{1} The conformity of new .
transportation plans and TIPs may be
demonstrated according to Phase I
interim period criteria and procedures
for 90 days following submission of the
control strategy implementation plan
revision, provided the conformity of
such transportation plans and TTPs is
redetermined according to transitional
period Criteria and ures as
required ia paragraph {al(1) of this

. section.

(i) Beginning 90 days after _
submissicn of the control strategy
implementation plan revision, new
transportation plans and TIPs shall
demonstrate conformity according to
transitional period criteria and
procedures. S

{2)  EPA disapproves the submitted
control strategy implementation plan
revision and so notifies tha State, MPQ,
and DOT, which initiates the sanction
process under Clean Air Act sections
179 or 116(m]}, the conformity status of
the transportation plan and TIP shali
lapse 120 days after EPA’s disapproval,
and no new project-level conformity
determinations may be made, No new
transportation plan, TIP, or project may
be found to conform until another
contro!} strategy implementation plan
revision is submitted and conformity is
demonstrated according to transitional
period criteria and procedures.

(3) Notwithstanding paragraph (a}i2)
of this sectian, if EPA disapproves the
submitted control strategy
implementation plan revision but
deterrnines that the control strategy
contained in the revisicn would have
been considered approvabla with
respect to requirements for emission
reductions if all committed measures
had been submitted in enforceable form
as required by Clean Air Act section
110{a}{2{A), the provisions of paragmiph




—

. Federal Register / Vol. 58, No. 225 / Wednesday, November 24, 1993 / Rules and Regulations 62247

(8)(1) of this section shall apply for 12
menths {ollowing the date of
disapproval. The conformity status of .
the transportation plan and TIP shall
lapse 12 months following the date of
disapproval unless another contro}
strategy implemantation plan revision is
submitled to EPA and found to be
complete,

(b} Areos which have not submitted a
control strategy implementation plan
revision. (1) For areas whose Clean Air
Act deadline for submission of the
control strategy implementation plan
revision is after November 24, 1993 and
EPA has notified the State, MPQ, and
DOT cf the State’s failure to submit a
contrel strategy implementation plan
revision, which initiates the sanctien
process under Clean Air Act sections
179 or 110(m}:

(i} No new transportation plans or
TIPs may be found to conform
beginning 120 days after the Clean Air
Act deadline; and

{if} The conformity status of the
transportation plan and TIP shall lapse
orre year after the Clean Air Act
deadline, and no new project-leve!
conformity determinations may be
made. :

(2) For areas whese Clean Air At
deadline for submission of the control
strategy implementation plan was before
November 24, 1993 and EPA has made
2 finding of failure to submit a control
sirategy implementation plan revisien, ..
which initiates the sanction process

- under Clean Air Act sections 179 ar |
110{m), the following apply unless the .

failure hag bearremedied and. |

- acknowledged by a Jetter from the EPA

Regional Administrator: o
(i) No new transportation plans or

‘ TIPs may be found to conform

ing March 24, 1954; and

{i) The conformity status of the
transportation plan and TIP shall iapse
November25; 1994, and no new project-
level conformity determinations may be

{c) Areas which hove not submitted a
cont control
implementation plan revision. {1) For
areas where EPA notifies the State,
MPQ, and DOT after November 24, 1993
that the control strategy implementation
plan revision submitted by the State is
incomplete, which initiates the sanction
process under Clean Air Act sections
179.0r 110(m), the following apply
unless the failure has been remedied
and scknowledged by a letter from the
EPA Regional Administrater: .

(i) No new transportation plans or
TiPs may be found to conform |

beginning 120 days after EPA's
incompleteness finding; and

(ii} The conformity status of the
transporiation plan and TIP shali lapse
one year after Lﬁe Clean Air Act
deadline, and no new project-level
conformity determinations may be
made,

(iti) Notwithstanding paragraphs {c)(1}
{i) and (ii) of this secticn, if EPA notes
in its incompleleness finding that the
submittal would have heen considered
complete with respect to requirements
fer emission reductions if all committed
measures had been submitted in
enforceable form as required by Clean
Air Act section 110{a}{2)}(A}. the
provisions of paragraph (aj{1) of this
section shall apply for a period of 12
months following the date of the
incompleteness determination. The
conformity status of the transportation
plan and TTP shall lapse 12 months
following tha date of $he incompleteness
determination unless another control
sirategy implementation plan revision is
submitted t¢ EPA and found to be
complete. .

{2} For areas where EPA has
determined befcre November 24, 1933

. that the control strategy implementation

plan revisien is incormplete, which
initiates the sanction process under
Clean Air Act sections 179 or 110{m},
the following apply unless the failure
Las been remedied and acknowledged
by a letter from the EPA Regionasl
Administrator:

- (i} No new transportation plans er

TIPs may be found to conform
beginm‘ng March 24, 1984; and |
. (ii) The conformity status of the
transportation plan and TIP shall lapse
November 25, 1934, and no new project-
level conformity determinations may be_
made. C i

{iif) Notwithstanding paragraphs {c}{2}

(i} and (i1} of this section, if EPA rotes

in its incompleteness finding that the
submittal would have been considersd
caomplete with respact to requirements
for emission reductions if all committed
measures had beensubmitted in .. .-
enforceabls form as required by Clean
Ajr Act M?D 110{3){5)((3), ;hef b
provisions o p (1) of this
section shall a%a;?;?zr a period of 12
months following the date of the
incompleteness detarmination, The
conformity status of the transportation
plan 2nd TTP shall lapse'12 months -
following the date of the incompleteness
determination unless another control
strategy implementation plan revision is
submitted to EPA and found to be
complete.

(d} Areas which submitted a contro]
strategy implementation plan before

' November 24, 1993. (1) The
transportation plan and TTP must ba

demonstrated to conform according to

transitional period criteria and
precedures by November 25, 1694,
Otherwise, their conformity status wiil
lapse, and no neow project-level
corformity determinations may be
made, S

{i}.The conformity of néw
transportation plans and-TIP¢ may be
demonstrated according to Phase TT
interim period criteria and procedures
until February 22, 1994, provided the
cenformity of suck transportation plans
and TIPs is redetermineé)gcco:rding to
transitional period criteriz and -
procedures as required in paragraph

. (d}(1) of this section.

{ii) Beginning February 22, 1984, new
transportation plans and TIPs shall
demonstrate conformity according to
transitional period criteria and

rocedures.

(2] I EPA has disapproved the most
recent control strategy implementation
plan submission, the conformity status
of the transportation plan and TIP shall
japse March 24, 1994, and no new
project-level conformity determinations
may be made. No rew transportation
plans, TIPs, or projects may be found to
conform until another control strategy
implementaticn plan revision is
submitted and conformity is
demonstrated according to transitional
period criteria and procedures.

{3) Notwithstanding paragraph (d}(2}
of this section, if EPA has disapproved
the submitted control strategy
implementation plan revision but
determines that the control strategy
contained in the revision would have
been considered approvable with -~ ..
respect to requirements for emission .
reductions if all commitied measures

. bad been submitted in enforceable form

as required by Clean Air Act o
§110{a}{2)(A}, the provisions of
paragraph (d}{1) of this section shall
apply for 12 menths following
November 24, 1993, The confarmity
status of the transportation plan and TIP
shall Japse 12 months following
November 24, 1993 unless another
coatrol strategy.implementation plan
revision is submitted to EPA dand found
to be complete, RETES

(e) Projects. If the current} . '
conforming transportation pfan and TP
bave not been demonstrated to conform
according to transitional period criteria
and procedures, the requirements of
paragraphs (e} {1} and (2} of this saction
must be met. ‘

{1} Before s FH\WA/FTA project
which is regionally significant and
increases single-occupant vehicle
capacity (a new general p
highway on a new location or addin
general purpose lanes) may be found to
conform, the State air agency must be
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consulted on how the emissions which

- the existing transportation plan and
TTFP's conformity determination
estimates for the “Action'” scenario (as
required by §5§93.122 through 92.127)
compare to the motor vehicle emissions
budget in the implementation plan
submission or the projected motor
vehicle emissions budget in the
implementation plan under
development.

(2) I the event of unresolved disputes
on such project-lavel conformity
determinations, the State air agency may
escalate the issue to the Governor
consistent with the procedure in
§93.105({d), which applies for any State
air agency comments on a conformity
determination.

(f} Redetermination of conformity of
the existing transportation plan end TIP
according to the transitional period -
criteria end procedures. (1) The
redetermination of the conformity of the
existing transportation plan and TP
according to transitional period criteria
and procedurss {as required by
paragraphs {a)(1} and {d}{1} of this
section) does not require new emissions
analysis and does not have to satisfy the

irements of §§ 93.110 and 93.111 if:
1) The control strategy
implementation plan revision submitted
to EPA uses the MPO's modeling of the
existing transportation plan and TIF for
its projections of motor vehicie
ermissions; and

(ii) The control strategy
implementation plan does not include
any ransportation projects which are
not included in the transportation plan
and TIP. : i

(2) A redetermiration of conformity as
described in paragraph (f)(1) of this
section is not considered a conformity
determination for the purposes of
§93.104(b)(4) or §93.104{c){(4} regarding
the maximum intervals between
cenformity determinations. Conformity
must be determined according to all the
applicable criteria and procedures of
§ 93,109 within three years of the last
determination which did not rely on
paragraph (f)(1} of this section.

(g) Ozone nongttainment areas. (1)
The requirements of paragraph (b)(1) of
this section apply if a serious or above
ozone nopattainment area has not
submitted the implementation plan
revisions which Clean Air Act sections
182(c){2)(A) and 182(c}{2}(B) require to
be submitted to EPA November 15,
1994, even if the area has submitted the
implementation plan revision which
Clean Air Act section 182(b)(1) requires
to be submitted to EPA November 15,
1993.

(2) The requirements of paragraph
{d}(1) of this section apply if a moderate

ozone nonattainment area which is
using photochemical dispersion
modeling to demonstrate the “specific
annual reductions as necessary to
attain” ired by Clean Air Act
section 182(b){1), and which has
permission from EPA to delay
submission of such demonstration until

~ November 15, 1694, does not submit

such demonstration by that date. The
requirements of paragraph (b)(1) of this
section apply in this casa even if the-
area has submitted the 15% emissicn
reduction demonsiration required by
Clean Air Act sectiont 182(b)(1). - o

{3} The requirements of paragraph (a)
of this section apply when the
implementation plan revisions required
by Clean Aflr Act sections 182(c)(2)(A}
and 182(c){2)(B) are submitted.~ =" 7.

(h) Nonattainment areas which are-
not required to demonstrate reasonable
further and a#ainment. If an
area listed in §93.136 submits a contro!
strategy implementation plan revision,
the requirements of paragraphs (2) and
(e} of this section apply. Because the
areas listed in § 93.136 are not required
to demonstrata reasonable further ~ ™
progress and attainment and therefors |
bave no Clean Air Act déadline, the -
provisions of paragraph {b) of this
section do not apply to these areas at
any time.

é) Maintenance plans. If a control
strategy implementation plan revision is
niot submitted to EPA but a maintenance
plan required by Clean Air Act secion
175A is submitted to EPA, the :
requirements of paragraph (a) or (d) of
this sectior apply, with the ‘

-maintensnce plan submission treated as

a “control strategy implementation plan -
revision” for the purposes of those
requirements.

§853.120 Requirements for adoption or
approval of projects by other recipients of
funds deaignated under title 23 U.S.C. or
the Federal Transit Act.

No recipient of federal funds
designated under title 23 U.S.C. or the
Federal Transit Act shall adopt or
approve a regionally significant
highway or fransit project, regardless of
funding source, unless thereisa
currently conforming transportation
plan and TIP consistent with the
requirements of §93.114 and the

irernents of one of the following
paragraphs {a) through (e) of this section
are meat: ‘

(a) The project comes from 2 )
conforming plan and progrem consistent
with the requirements of §93.115;

{b}) The project is included in the
regional emissions analysis supporting
the currently conforming TIF's
cenformity determination, even if the

project is not strictly “included” in Lbar

TIP for the purposes of MPO project
selection or endorsement, and the
project’s design concept and scope have
not changed significantly from those
which were included in the regional

" emissions analysis, or in a manner

which would significantly impact vse of
the facility;

{c} During the control strategy or
maintenance period, the project is
consistent with the motor vehicle
emissions budget(s) in the applicable
implementation plan consistent with
the re%uuhr;ments of §93.120;

(d) During Phase I of the interim
period, the project contributes to
emissions reductions or does not
increase emissions consistent with the
requirements of § 93.124 (in ozone and
CO porattainment areas) or §93.127 (in

" PM,o and NO> nonattainment areas); or

{e) During the transitional period, the

. project satisfes the requirements of both

paragraphs (c) and {d} of this section.

593,130 Procodures for detarmining .
regional transportation-related emissions.

(a} General requirements. (1) The -
tegional emissions analysis for the
transportaton plan, TIP, or project not
from & conforming plan and FIP shall
include 2l regionally significant
projects expected in the nonattainment
or maintenance area, including FHWA/
FTA projects proposed in the
trangportation plan and TIP and al
other regionally significant projects
which are disclosed to the MPO as :
required by § 93.105. Projects which are
not regionally significant are not
required to be explicitly modeled, but
VMT from such projects must be
estimated in accordancs with reasonable
professional practice. The effects of
TCMs and similer projects that are not
regionally significant may also be
estimated in accordance with reasonable
professional practice.

{2) The emissions analysis may not
include for emissions reduction credit
any TCMs which have been delayed |
beyond the scheduled date(s} until such
time as implementation has been
assured. If the TCM has been partially
implemented and it can be
demonstrated that it is providing
quantifiable emission reduction
benefits, the emissions analysis may
include that emissions reduction credit.

{3) Emissions reduction credit from
projects, programs, or activities which

a regulation in order to be

‘implementad may not be included in

the emissions analysis unless the
regulation is already adopted by the
enforcing jurisdiction. Adopted  ~
regulations are required for demand
management strategies for reducing




emissions which are not spemficaiiy
identified in the applicable
implementation plan, and for control
programs which are external to the
transportation system itself, such as
tailpipe or evaporative emission
standards, limits on gasoline volatility,
i ion and maintenance programs,
a.ng oxygenated or reformulated
gasoline or diesel fuel. A regulatory
program may also be considered to be
adopted if an opt-in to a Federally
enforced program has been approved by
EPA, if EPA has promulgated the
program (if the control program is a
Federal responsibility, such as tailpipe
standards), or if the Clean Air Act
requires the program without need for
individual State action and without any
discretionary authority for EPA to set its
stringency, delay its effective date, ar

not implement the program.

{4} Notwithstanding paragraph (a}(3)
of this section, during the transitional
period, control measures or programs
which are committed to in en
implementation plan submission es
described in §§93.118 through 93.120,
but which has not received final EPA
actian in the form of a ﬁnd_mg of
incompleteness, approval, or
disapproval may be assumed for
emission reduction credit for the
purposs of demonstreting that the
requirements of §§63.118 through
93,120 are’'satisfed.

(5] A regional emissions analysis for
the purposa of satisfying the :
requirements of §§ #3.122 through - =+
'93.124 may account for the p in

"paragraph [2){4) of this section, but the
same assumptions ebout these p
shall be used for botk the "Ba.sehne
and “Action” scenarics. = -

{b) Sériviis, severe, and extreme ozone -
nonattginmént areas and serious carbon
monaxide areas gfter fanuary 1, 1995.
Estimates of regional transportation-
related amissions used to support
confcmmiy determinstionstoustbe
made according to procedures which
meet the requirements in paragraphs (b)
(1) through (5) of this section,

(1) A natwark-based transportation
demeand model or models relating travel
demand and transportation system

. to land-use patterns,
. population demoeraphics, employmert,
transportation cture, and
transportation policies must be used to
estimate travel within the metropolitan
planning area of the nonattainment area,
Suc.h a model shall possess the
following attributes:

(i) The modeling methods and the
fmctional relationships used in the
model(s) shall in all respects be in
accordence with acceptable professional

practice, and reasonable for Ppurposes of
emission estimation;

(ii) The network-based moedel(s) must
be validated against ground counts for a
basé year that is not more than 10 years
prior to the date of the confarmity
determination, Lend usa, population,
and other inputs must be based on the
best available information and -
ap ate to the validation base year;

Fu} or peak-hour or peak-period
traffic assignments, a capacity sensitive
assignment methodology must be used;

(iv) Zone-to-zons travel times used to
distribute trips between origin and
destinaticn pairs must be in reasonable
agreement with the travel Hmes which
result from the process of assignment of
trips to network links. Whers use of
transit currently is anticipated tobe a
significant factor in satisfying
transportation demand, these times
should also be used for modeling mode

splits;

(v} Free-flow speeds on network links
shall be based on empmc:al
observations;

(vi) Peak and off-peak travel demand
and travel times must be provided;

{vii} Trip distibution and mode’
choice must be sensitive to pricing,
where pricing is a significant factor, if
ths network model is capable of such
determinations and the necessary

. information is available;

(viif) The model(s) must utilize and
document a logical correspondence
between the assumed scenario of land

" development and use and the future

“transportation system for which - i
_emissions are being estimated. Reliance

on a formal land-usemodellsnct R
specifically required but is encouraged;

{ix} & depen snca of trip peneration
on the accessibility of destinations via .
the transportation system (including -
pricing] is strongly encouraged but not
spacifi unlesethe T -
network model is capable of such
determinations and’ themeacessery
informaton is available;

(x) A dependence of regmnal :
sconomic and population grcrwih cn the
accessibility of destinations via the
transporta tj%n system is strongly '
encouragad ut not specifically

unless the network modal is’
capable of such dsterminations and tke
necessary infarmation is avaxlab!e, and

(xi} Consideration of emissions )
incrsases from constmchcn-related
congestion is not l5;1:\&:2 uired.

(2} Highway Performan idrggxtonng
System (HPMS]) estimates of vehicle
miles traveled shall be considered the
primary measure of vehicle miles -
traveled within the portian of the
nonattainment or maintenance area and
for the functional classes of roadweys

“considered in

included in HPMS, for urban areas:
which are sampled on a separate urban
area basis. A factor {or factors} shall be
developed to reconcile and calibrate the
network-based model estimates of
vehicle miles traveled in the basa year
of its velidation to the HPMS estimates
for the same perlod, and these factors
shall be applied to model estimates of
future vehicle miles traveled. In this
factoring process, consideration will be
given to differences in the facili
coverage of the HPMS and the raodeled
network description. Departure from
these procedures is permitted with the
concwrrence of DOT and EPA.

(3) Reasonable methods shall be used
to estimate nonattainment area vehicle
trave] on off-network roadways within
the urban transportation planning area;
and on roadways outside the urhan
transportation planning area.

{4) Reasonable methods in accordance
with goed practice must be used to
estimate traffic speeds and delaysina
manger that is sensitive to the estimated
volume of trave! on each roadway
segment represented in the network:
model.

(5} Ambient temperatures shall be
consistent with those used to establish
the emissicns budget in the applicable
implementation plan. Factors other than
temperatures, for example the fraction
of travel in a hot stebilized engine
mode, may be modified after
intsragency consultation according to
§93.105 if the newer estimates - -

. incorporate additional or more - i«: -;~

geographically specific information or .

' represent a logically estimated trend in

such factors beyond the period
tie apphcabla :
implementation plan. -

(c) Areas which are not serious,
severe, or extreme czene nonattainment
areas or serious carbon menoxide aréas,
or before January 1, 1995. (1) Procodures
which satisfy s?me or a!l;:i('t;teﬂhl B

ents of paragraph (a) of thig
sec;ion shall be u;;d(ir]i allt;‘.raas net:
sU to a) of this section
in m& ‘ga:a gram have been

- the previous pradme of the MPQ,

{2) Regional emissions may be
estimated by methods whlch do not
explicitly or comprehensively account
for the influence of land uss and
transportation fnfresttucture on vehicle
miles traveled and traffic speeds and
congestion. Such methods must account
for VMT growth by extrapolating
historical VMT or projecting future
VMT by considering growth in
population and historical growth trends
for vehicle miles travelied per person,
These methods must also consider
future economic activity, transit




x
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elternatives, and transportation system
policies.

(d) Profects not from a conforming
plan and TIP in isolated rural”’
nonattainment and maintenance areas.
This paragraph applies to any
nonattainment or maintenance area or
any portion thereof which doés not have
a metropolitan transportation plan or
TIP and whose projects are not part of
the emissions analysis of any MPQ's
metropolitan transportation plan or TP
{because the nonattainment or
mainienance area or portion thereof
does not contain a metropolitan
planning area or portion of a
metropolitan planning area and is nct
part of a Metropolitan Statisticat Area or
Consolidated Metropolitan Statistical
Area which is or contains a
nonattainment or maintenance arez).

{1} Conformity demonstrations for
projects in these areas may satisfy the
requirements of §593.120, 93.124, and
$3.127 with one regional emissions
analysis which includes all the
regionally significant projects in the
monattainment or maintenance area {(or
portion thereof).

~  (2) Tke requirements of § 93.120 shall
be satisfied according to the procedures
in §83.120{c), with references to the
“iranspertation plan’ taken to mean the
statewide transportation plan.

{3) The requirements of §§93.124 and
§3.127 which reference “transportation
plan” or “TIP"” shall be taken to mean
those projects in the statewide
transportation pian or statewide TIP
which are in the nonattainment or
maintenance area (or portion thereof).

{4) The requirement of §93.129(h)
shzll be satisfied if: ~

(i) The project is included in the
regional emissions analysis which
includes all regionally significant
highway and transportation projects in
the nonattainment or maintenance area
{or portion thereof) and supports the
most recent conformity determination
made according to the requirements of
£§93.120, 93.124, 0or 93.127 [as
modified by paragraphs (d)(2) and (d){3)
of this section), as appropriate for the
time period and pollutant; and

(ii) The project’s design concept and
scope have not changed significantly
from those which wers included in the
regional emissions analysis, crina
manner which would significantly
impact use of the facility.

(g? PM\o from construction-related
fugitive dust. (1) For areas in which the
implementation plan does not identify
construction-related fugitive PM; as 3
contributer to the nonattainment
problem, the fugitive PM o emissions .
associated with highway and transit
project construction are not required to

te considered in the regional emissions
analysis. ‘

(2} In PM;o nonattainment and )
maintenance areas with implementation
plans which identify construction-
related fugitive PM,q as a contributor to
the nonaltainment problem, the.regional
PM:0 emissions analysis shall consider
construction-related fugitive PM,o and
shall account for the level of
construction activity, the fugitive PMq
contro] measures in the applicable
implementation plan, and the dust-
preducing capacity of the proposed
activities. X
§92.131 Procedurss for determining
localized CC and PM,, concentrations (hot-
spot analysis). N

{a} In the following cases, CO hot-spot
analyses must be based on the - ‘
applicable air quality models, data
bases, and other requirements specified
in 40 CFR part 51, Appendix W~
{“Guideline on Air Quality Modsls
(Revised)™ (1988}, supplement A {1987}
and supplement B (1693), EPA . .
publication no. 450/2-78—027R), unless,
after the interagency consultation
process described in § 93.105 and with
the approval of the EPA Regional - .
Administratar, these models, data bases,
and other requirements are determined
te be inappropriate:

(1) For projects in or affecting
locations, areas, or categories of sites
which are identified in the applicable
implementation plan as sites of current
violation or possible current violation;

(2) For those intersections at Level-of-
Service D, E, or F, or those that will
change to Level-of-Service D, E, or F
because of increased traffic volumes
related to a new project in the vicinity;

{3) For any project involving or
affecting any of the intersections which
the applicable implementation plan
identifies as the top three intersections
in the nonattainment or maintenance
area based on the highest traffic
volumes; '

(4) For any project involving or
affecting any of the intersections which
the applicable implementation plan
identifies as the top three intersections
in the nonattainment or maintenance
area based on the worst Level-of-
Service; and

{5} Where use of the “Guideline”
models is practicable and reasonable
given the petential for violations.

(b) In.cases cther than thosa described
in paragraph (a) of this section, cther
quantitative methods may be used if
they represent reasonable and commen
professional practice.

(c) CO hot-spot analyses must include
the entire project, and may be
perfermed only after the major design

features which will significantly impact
CO concentrations have been identified,
The background concentration can be
estimated using the ratio of future to

current traffic multiplied by the ratio of

future to current emission factors,

(d) PM,p hot-spot analysis must be
performed for projects which are located
at sites at which viclations have been
verified by monitering, and at sites
which have essantially identical vehicle
and roadway emission and dispersion
characteristics (including sites near one
at which a viclation has been
monitored}. The projects which require
PM-10 hot-spot analysis shall be
determined through the interagency
consultation process required in
§93.105. In PM-10 nonattainment and
maintenance areas, new or expanded
bus and rail terminals and transfer
points which increase the number of
diesel vehicles congregating at a single
location require hot-spot analysis, DOT
may choose to make a categorical
conformity determination on bus and

rail terminals or transfer points based on

appropriate modeling of various
terminal sizes, configurations, and

activity levels, The requirements of this .

paragraph for quantitative hot-spot
analysis will nct take effect until EPA
releases modeling gridance on this
subject and announces in the Federal
Register that these requirements are in
effect.

{e} Hot-spot analysis assumptions
must be consistent with those in the
regional emissions analysis for those
ihputs which are required for both
analyses, . ‘

(f) PM o or CO mitigation or control
measures shall be assumed in the hot-
spot analysis only where there are
written commitments from the project
sponsor and/or operator to the
implementation of such measures, as

uired by §93.133{a).

CO and PM o hot-spot analysss are

not required to consider construction-
related activities which cause temporary
increases in emissions. Each sité which.
is affected by construction-related
activities shall be considered separately,
using established *“Guideline™ methods.
Temporary increases are defined as
those which occur only during the
construction phase and last five years or
less at any individual site.

§93.132 Using the motor vehicle
emissions budgst in the applicable
implementation plan (or implementation
pian submission). )

{2} In interpreting an applicable
implementation plan (or :
implementation plan submission) with
res to its motor vehicle emissions
budget(s), the MPO and DOT may not
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infer additions to the budget{s) that are
net explicitly intended by the
implementation plan (or submissiaon}.
Urless the implementation plan
explicitly quantifies the amount by
which motor vehicle emissions could be
aigher while still allowing a
demonstration of compliance with the
milestone, attainment, or maintenance
requirement and explicitly states an
intent that some or all of this additional
amount should be available to the MPO
and DOT in the emission budget for
conformity purposes, the MPO may not
interpret the budget to be higher than
the implementation plan's estimate of
future emissions. This applies in
particular to applicable implementation
plans (or submissions) which
demonstrate that afier implementation
of control measures in the
implementation plar:

(1) Emissions from all sources will be
less than the total emissions that would
be consistent with 2 required
demonstration of an emissions
reduction milestone; '

(2) Emissions from all sources will
result in achieving ettzinment prier to

the attainment deadline and/or ambient _

concentrations in the attainment
deadline year will be lower than needed
to demonstrate attaimment; or
(3) Emissions will be lower than
needed to provide for continued
maintenance. -
. [b) If an applicable implementation
-+ plan submitted befors November 24,
© 1993 demonstrates that emissions from
all sources will be less than the total
emissions that would be consistent with
attainment and quantifies that ““safety

margin,” the State may submit a SIP
revision which assigns some or.all of ..

this safety margin to highway and
- transit mobile sources for the purposes
of conformity. Such a SIP revision, once
it is endorsed by the Governor and has
‘been subject to a public hearing, may be
used for the purposes
conformity before it is approved by
EPA. . B PP : .
(c) A conformity demonstration shall
not trade erissions among budgets
which the applicable implementation
plan (or implementation plan.

of transportation ~

submission) allocates for different. -
go]lutants OF pracursors, or among
udgets allocated to moter vehicles and
other sources, without 2 SIP revision or
a SIP which establishes mechanisms for

such trades.

{d) If the applicable implementation

" plen (or implementation plan

submission) estimates future emfssions
by gecgraphic subarea of the
nonattainment area, the MPO and DOT
are not required to consider this to
establish subarea budgets, unless the
applicable implementation plan (or
implementation plan submission)
explicitly indicates an intent to ¢reate
such subarea budgets for the purposes of
conformity.

(e) If a nonattainment area includes
more than one MFQ, the SIP may
establish motor vehicle emissions
budgets for each MPO), cr else the MPOs
must collectively make & conformity
determination for the entire
nonattainment area,

§53.133 Enforceabllity of design concept
and scopa and project-feve! mitigation and
control measures. ‘

{a) Prior to determining that a
transportation project is in conformity,
the MFPO, other recipient of funds
designated under title 23 U.S.C. ar the
Federal Trarsit Act, FHWA, or FTA
must obtain from tha project sponsor
and/or operator writien commitments to
implement in the construction of the
project and operation: of the resulting
facility or service any project-level

"mitigation or control measures whick

are identified as conditions for NEPA
process completion with respect to local
PM;5 or CQ impacts. Before making’
conformity determinations written -

“commitments must also ba obtained for

project-lavel mitigation or control
measures which are conditions for

‘malking conformity determindtions for a

transportation plan or TIP and included
in the project design concept and scope
which is used in the regional emisgions
analysis required by §§ 93.118 through
93.120 snd §§93.122-93.124 or used in
the project-level hot-spot analysis

ired by §§93.116 and 93.121.

} Project sponsors voluntarily
coramitting to mitigation measures to

* TABLE 2.—EXEMPT PROJECTS

facilitate positive conformity
determinations must comply with the
obligations of such commitments.

{c) The implementation plan revision

- required in §51.395 of this chapter shall

provide that written commitments to
mitigation measures must be obtained
prior to a positive conformity: -+ - .
determination, and that project Sponsors
must comply with such commitments,

{d) During the control strategy and
maintenance periods, if the MPO or
project sponsor believes the mitigation
or control measure is no longer
necessary for confermity, the project
Sponscr or operator may be relieved of
its obligation to implemment the
mitigation or control measure if it can .
demonstrate that the recuirements of
§§93.116, 93.118, and $3.119 are
satisfied without the mitigation or
centrel measure, and so notifies the
agencies involved in the interagency
consultation process required under
§93.105. The MPC and DOT must .
confirm that the trensportation plan and
TIP still satisfy the requirements of
§§63.118 and 93.119 and that the
project still satisfies the requirements of
§93.116, and therefore that the
confermity determinations for the
transportation plan, TIP, and project are
still valid.

- §93.134 Exempt projects.

Notwithstanding the other . v

‘requirements of this subpart, highway

Table 2 are exempt from the = * -
requirement that a conformity *"
determination be made. Such projects

and transit projects of the types listed In

,may proceed toward implementation

even in the absencs of a conformin
transportation plan and THP. A *°
pardcular action of the type listed in
Table 2 is nat exempt if the MPO in
consultation with other a ies {see

§ 93.105(c}(1)(iii)}, the EPA, and the
FHWA (in the case of a highway project)
or the FTA (in the case of a transit :
project} concur that it has potentially~
adverse emissions impacts for any
reason. States and MPOs must ensure
that exempt projects do not interfere
with TCM implementation; - "~ -

Safety

program.
Traffic control devices and operating assistancs cther than sigraization projects.

Gua:d-ais,mdanbamers.erasha.smons.
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TABLE 2—EXEMPT PROJECTS—Contimted

Pavement resurfacing andfor rehabiitation.
Pavernent marking demonstration.
Emergency reftaf (23 U.S.C. 125).
Fanciog.

Safety roadside rest areas,
Adding modians.
Truck clmbing [anaes outside the whanized armea

Lighting imgrovements,
Wndenlngnarrcwpmmmso:raconstmwng bﬁdgas{noadcﬁﬁonﬁmvﬂiam).

Emargancy truck
Mass Tranalt

sholtors and idosks.
amumdwmmm(&gmammmmmmumam

and anclflary structures).
mamammmwmhm@m—dﬂy

Construcion of new bus or rad axciudad In 23 CFR part 71
‘ Al Quality
mam@mmmmﬁmmamm
- Bioycls and padasirian faciites.
Cther

mmmwmmawmbmmu

Planning and technical shidas,

Grants koo training and resaarch

D"'OQ?&TB-
activiies conductad pursuant fo fles 23 and 45 U.S.C.

. Planning
Faderalaid systems revisions.
Engineering to assess social, economic, and environn ental eFactsOftImpmposedaﬂonor&l‘tSmafrvestOﬁ?atacﬂO&

Nolsa attenuation.
Adva:mland&cqtﬁaw's(zsCFRpanTizofzSCFRpanﬂﬂ
Acquisition of scanic easaments.
glggmianm;:&wg.m
Directional and informational signs.
memma(m@mmmwmﬁmmmmmwm;
Repwddanmge@atsedbynahﬁd&sﬂmdﬂweﬂ.m&mﬂstm mmmmmmmum
ity changas.
11n Pip nonatisinment of mainkenance areas, mmojecswoummiﬂwymhmnpﬁmmmmmhmw

tation plan.
§53.135 Projects exampt from regional ur the FTA {in the casas of a transit (1) Rural transport ozons
smissions analyses. project) concur that it has potential nonattainrment areas;
Notwithstanding the other regional impacts for any reason. (2} Marginal nzone areas;
ments of this subpart, hﬁvajv (3) Submarginal ozone areas;
a.nlEl.l transit projects of the types Hstedin ~ TABLE 3.—PROJECTS EXEMPT FROM (4) Transitiona! ozone areas;
Tdble 3 are exempt from regional REGIONAL EMISSIONS ANALYSES {5) Incomplete data ozone areas;
emissions analysis requirements, The (8} Moderate CO areas with a design
local effacts of thesa projects with 8] va%u)a of1 gl;'s pl;_}ﬁmdo%ess. and
raspect to CO or PMy¢ concentrations 71 Not sifie areas,
must be considered to determine ifa Intarsaction channsiization projects. (b) Default conformity procedures.
bot-spot analysis is required prior to ’"aw“ signalization projects at Individual  The criteria and procedurss in §§93.122
making a project-level conformity lrﬂardwmgeml e :u:mm"' projacts. through 93.124 will remain in effect
determination. These projects may then  changes in vertical and horizontal alignment. throughout the control strategy period
procesd to the project davelopment Truck size and woight Inspaction stations. for transportation plans, TIPs, and
_process even in the absence ofa Bus tarminals arxd transfer points. projocts (not from a conforming plan
con.fonmng transportaton plan and TIP. and TIP) in Heu of the proceduras in |
%amcular action of the fype listed in ~ §62.136 Speacial provisions for §§93.118 through 93.120, except as
Table 3 is not exempt from regional nonattainment areas which are not rsquired  otherwise provided in paragraph (c} of
smissions analysis if the MPQO in to demonsirats reasonabile further progress  this gacton.
consultstion with other agencies (see #nd attainment, . ‘ (c) Optional conformity procedures.
§63.105(c)(1)(ii1)), the EPA, and the (2) Application. This section applies  The State ar MPO may voluntarily

FHWA (in the case of a highway project) in the following areas: develop an attainment demonstration
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and corresponding moter vehicle
emissions gudget like thiose required in
arszs with higher nonattainment
classifications. In this case. the State
must submit an implementation plan

revision which conteins that budget and
attairment demonstration. Once EPA,
bas approved this implementation plan
revision, the procedures iz §§93.118

through $3.120 apply in lieu of the
procedures in §§93.122 through 93.124.
(FR Doc. 93-28616 Filed 11-23-93; £:45 am]
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contro! strategy implementation plan
which kas been endored by the
Governer {or his or her designee) and
hag been subject to & public hearing.
The transitienal period lasts until EPA
takes final approval or disapprevai
" action on the control strategy
implementation plan submission or
finds it ta be incomplete, The precise
beginning and end of the transitional
period is defined in §51.448,
Transportation control measure )
{TCHj is any measure that is specifically
identified and committed to in the
spplicabla implementatisn plan that is
either one of the types listed in § 108 of
the CAA, or any other measure for the
purpose of reducing emissions or
concentrations of air pollufants fom
transportation sources by reducing
vehicle use cr changing traffic flaw or
congestion condisons. Notwithstanding
the above, vehicls technology-based,
fuel-based, end maintenance-based
measures which control the emissions
from vehicles under 8xed traffic
conditions are net TCMs for the
purpeses of this subpart. ‘
ransportation improvement program
{TIP] means a staged, multiyear,
intermoedal program of transportation
projects tovering & metropolitan
planning area which is consistent with
ths metropolitan transportation plan,
and developed pursuant 10 23 CFR part
430. -
Transporiction plan means the
official intermodal moetropolitan
transportation plan that is developed
through the metropolitan planning
precess for the metropolitan planning
area, developed pursuant to 23 CFR part
450. . N R .
Tronsporigtion projfect §s a highway
project or a transit profect.

§51.364 Applicablity, ‘

(2) Action epplicability. (1) Excapl as
provided for in paragraph {c} of this
secticn or § 51.460, confarmity
determinations are required for:

(i) The adoption, acceptanca, approval
or support of transportation plans
develgﬁl pursuant to 23 CFR part 450
or 49 part 813 by an MPQ or DOT;

(i1} The adpption, Acteplances,
appreval or support of TIPs developad
pursuart lo 23 CFR part 450 cr 45 CFR
part 5138 by an MPQ or DOT; and

[iii) The approval, funding, or
implementation of FEWA/FTA projects.

2} Confenmily detarminations zre not
requirad under this rule for individual
prejects which are not FHWA/FTA
projects. However, § 51,450 applias to
such projocts if they are regiopally
significant,

(b} Geographic apgh'cabﬁi!y. (1) The
provisions of this subpart shall apply in

sll nonattainment and maintenancs
ereas for transportation-related criteria
ollutants for which the area i
esignated nonstteinment or hasa
maintenance plan.

{2) The provisions of this subpart
apply with respect to emissions of tha
following eriteria pollutants: ozone,
carbon monoxide, nitrogen dioxide, and

articles with an serodynamic diameter
ess then or eque!l to a nominal 10
micrometers (PM, o). )

{3) The provisions of thls subpart
apply with respect to emissions of the
following precursor pollutants:

(i) Velatile orgenie compounds and
nitrogen oxides In ozone areas [unless
tha Administrater determeines under
section 182(f) of the CAA that additional
reductions of NOx would not contribute
to attainment};

(i1) Nitrogen oxides in nitregen
dioxide areas; and

{1i1) Velatile organic campounds,
nfi!n:gan oxides, and PM)o in PMun aress
i

(A) During the interim perlod, the
EPA Regicnal Administrator or the
director of the Stale air agency has made
s finding that bansportation-relsted

‘ precurser emissions within the

ponaltainment area ara a significant

" contributor to the PM, nonattainment

problem and has 5o notified the MPO
and DOT; or

{B) Buring the transitional, contrel
strategy, and maintenance periods, the
applicable implementation plan {or
implementaticn plan submissien}
esteblishes a budget for such emissions
as part ef the reasonable further
progross, altalnment or maintenance
strategy,

(¢} Limitstions, (1) Projects subject o
this regulation for which the NEFA
Erc-cess and a confermity determination

ave been completed by FHWA or FTA
may procead toward implementation
without further conformity
determinstions if ene of the following
major steps has occurred within the past

years: NEPA process complalion;

start of final design; acquizition of 2
significant portion of the right~c[-way;
or approval of the plans, specifications
and estimates, All phases of such
projects which were censidered in the
conformity determinetion are alse
included, if those phases wera forthe
purpose of funding, final design, right-
of-way scquisition, construction, or any
combination of these phasos,

(2] A new conformity determination
for the projoct will be required if thern
is a significant change in project design
cencept and scope, if a supplemantal
environmental decument for air quality
purposes s initiated, or if no malor

‘plan tospeci

steps to advanca Lthe projest have
gccurred within the past threa years.

§51.388 !mplementation plan ravision,

(a) States with areas subject to this
rule must submit to the EPA and DOT
a revision to theéir implomentation plan
which contains criteria and procedures
for DOT, MPOs and other State or local
agencies 1o assoss the conformity of
transperiation plans, progms, and
projects, consistent with these
reguletions. This revision is to be
submitted by Naovember 25, 1994 {or
within 12 months of an area’s
redesignation from attainment to
nensllainment, if the State has not
previously submitted such a revision).
EPA will provide DOT with a 30.day
comment period before taking action to
approve or disapprove the submission.
A State's conformity provisions may
contaln criteria end procedures more
stringent than the requirements
described in these regulations only if
the State’s conformity provisions apply
equally to non-federal as well es Federal
gnlilies,

(b) The Federal conformity rules
under this subpart and 40 CFR part 93,
in addition lo any existing applicable
State requiraments, establish the
conformily criteria and procedures
necessary o meot the requirements of
Clean AT Act saction 176(c) until such
lime az the required conformity
implementation pian revision is
spproved by EPA, Following EPA
approval ef the State conformity
provisions {or a portion thereaf] in a
revision to tha applicable
implementation plan, the approved {or
approved pertien of the) State criteria
and procadures would govern
conformily determinations and the
Federzl conformity regulstions
contained in 40 CFR part 93 would
apply only for the portion, [fany, ol the
Stata's conformity provisions that is not
approved by EPA, In addition, any
prowiously applicable implementaiion
plan requirements rolating to conformity
remaln enforceable until the State
revises its apglimble implemeniction

ifically rermove them and
that ravision is approved by EFA.

{c) To ba approvable by EPA, the
implermentation plan revision submitted
to EPA and DOT under this section shall
address all requirements of this subpart
in & manner which gives them full legal
aeffect, In particular, the ravision shal
Incarporate the provisions of the
following sections of this subpart in
verbatim form, sxcept insofar as needed
to give effoct to & stated intent in the
rovizion to establish criteria and
precedures more stringent than the
requiremants stated i1 these sections:

e — = -

—— e

R

Federal Register / Vol. 58,

§851,392, 51.394, 51.368, 51,400,
51.404, 51.410, 51,412, 51,414, 51,418,
51.418, 51,420, 51.422, 51,424, 51,426,
51.428, 51,430, 51.432, 51.434, 51,436,
51,438, 51.440, 51,442, 51,444, 51.445,
51,448, 51,450, 51,4580, and 51,482,

§51.398 Pricrity. ]

When assisting or approving any
sctlon with air quality-related
consequences, FHWA and FTA shall
give priority to the implementation of
thoss transportation partions of an
applicable implementation plan
preparad to attain and maintain the
NAAQS. This pricrity shailba
consistent with statutery requirements
for allecation of funds armong States or
other jurisdictions. .

§51.400 Frequancy of confarmity
determinations.

(a) Conformity determinations and
conformity redeterminations for
transpertstion plans, TIPs, and FHWA/
FTA projects must be made accerding to
the requirements of this sacticn and the
applicable implementation plan.

&]. Trensportation plans. (1) Each
new transportaticn plan must ba found
to conform before the transportation
plan is;{pproved by the MPC or
azcepted by DOT,

(ZJPAH transportation plan revisions
must ba found to conform bafers the
transportation plan revisions are
approved by MPO or accepted by DOT,

ess the revision merely adds or
deletes exempt projects listed in
§51.450, The conformily detarmination
must be based on the transportation
plan and.the vevision taken as a whole.

(3)-Conformity of existing
transportation plans must be
redstermined within 18 months of the
following, or the existing conformily
determination will lapsa:

(1) Novemnbar 24, 1993;

() EPA approval of an
implamentation plan revisicn which:

(gs] lishes or rovises a
transportaticn-ralated emissions budget
(ag required by CAA sactions 175A(a),
182(bj(1), 182(z){2){A}, 182{c)(2)(B),
187(a)(7), 289(a}(2)(B), and 189(b)(1)(A)
and sections 18Z(a) and 182(b). for’
nitrogen dioxida); or '

I;B] Adds, deletas, or changes TCMs;
an

- (i3} EPA promulgation of an
implementation plan which establishes
oTrevises m transpartation-related
emissions budget or adds, deletes, or
changes TCMs.

(4) In any case, conformi!
daterminations must bo made 1o less
frequently than every three ysars, or the
gﬂxh%ing conformily determination will

pee.




