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REQUIREMENTS FOR DETERMINING CONFORMITY OF GENERAL
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Filed Notice of Public Hearing with Secretary of State.

Initial Filing with Legislative Rule-Making Review Committee. -
Held Public Hearing.

End of Public Comment Period.

Agency Approved Rule Filed with Secretary of State and Legislative
Rule-Making Review Committee.

Hearing Before the Legislative Rule-Making Review Commitiee.

Rule Approved by Legislative Rule-Making Review Committee with
Modifications. '

Legislative Rule-Making Review Committee Recommends that the
Legislature Authorize the Agency to Promulgate 45CSR35 as Modified.

Modified Rule Filed with Secretary of State and Legislative Rule-Making
Review Committee.

Passed the West Virginia Legislature.
Approved by the Governor.
Rule Final Filed with Secretary of State.

Effective Date of Rule.




TITLE 45 F i
LEGISLATIVE RULE
BUREAU OF ENVIRONMENT bin: 73 I 15 R4 16y
DIVISION OF ENVIRONMENTAL PROTECTION 0 L 5 Hi
OFFICE OF AIR QUALITY

SERIES 35 4

REQUIREMENTS FOR DETERMINING CONFORMITY OF GENERAL FEDERAL
ACTIONS TC APPLICABLE AIR QUALITY IMPLEMENTATION PLANS
(GENERAL CONFORMITY)

§45-35-1. General

1.1. Scope. - The purpose of this rule is to adopt the requirements of 40
CFR Part 93, Subpart B, "Deiermining Cenformity of General Federal Actions to
State or Federal Implementation Plans". The federal rule was promulgated by the
U.S. Environmental Protection Agency {USEPA) to implement Section 178(¢) of )
the Clean Air Act (CAA), as amended (42 U.3.C. 7401 et seq.} which reqguires L
that all federal actions conform to applicable air quality implementation plans.
This rule sets forth policy, criteria, and procedures for demenstrating and
assuring conformity of such activities to all applicable implementation plans
develeped pursuant to Section 110 and Part D of the CAA. The rule generally
applies to federal actions except: (1) Those required under the transportation
conformity rule [40 CFR Part 93, Subpart Al; (2) Actions with associated
emissions below specified de minimis levels; and (3) Certain other actions which
are exempt or presumed to conform io applicable air quality implementation plans.

1.2, Awuthority. - W.Va. Ccde §§22-5-1 et seq.

1.3. Filing Date. -

1.4. Effective Date. -

1.5. Incorporation by Reference - Federal Counterpart Regulations = This
rule is necessary for the State to fulfill its responsibility under the Clean Air
Act, as amended, and, with the exceptions noted, incorporates by reference the
federal counterpart rule, 40 CFR Part 93, Subpart B, in accordance with the
Director's recommendation.

§45-35-2, Definitions

For the purpose of this rule, the following definitions shall be used:




2.1. Unless specified or added below, all terms used, but not defined,
shall have the meaning given them or referred to by 40 CFR Part 93, Section
23.152, "Definitions".

2.2  "Applicable State Implementation Plan" (SIP), [also referred to as
"applicable air quality implementation plan(s)", "applicable implementation
plan(s)", or "appiicable SIP"] specifically means the West Virginia State
Implementation Plan, including the most current revisions approved by the United
States Environmental Protection Agency (USEPA) and any Federal Implementation
Plan implemented in the State of West Virginia pursuant te the Clean Air Act..

2.3. "Director” means the Director of the West Virginia Division of
Environmental Protection or such other person to whom the Director has delegated
authority or duties pursuant to W. Va. Code §22-1-6 or §22-1-8.

2.4. "Divigicn of Environmental Protection'" (DEP) means the Division of
Environmental Protection as defined in W. Va. Code §§22-1-1 et seq.

2.5. "State Governor'" means the Governor of West Virginia or his or her
designated representative. -

2.6. "State and Local Alr Quality Agency(ies)” and "State Agency'" means
the West Virginia Division of Environmental Protection, Office of Air Quality.

§45-35-3. Adoption of Criteria, Procedures and Requirements

3.1 The Director hereby adopts and incorporates by reference the
provisions of 40 CFR Part 93, Subpart B, including associated criteria,
procedures and requirements contained in 40 CFR Part 93, Subpart B, as in
effect on January 31, 1984, for the purpose of meeting the reguirements of 40
CFR Part 51, Subpart W, Section 51.851.

§45-35-4. Requirements

4.1  No department, agency or instrumentality of the federal government
shall engage in, support in any way or provide financial assistance for, license or
permit, or approve any activity which does not conform to applicable
implementation plans in West Virginia, as required and specified by 40 CFR Part
93, Subpart B.




BUREAU OF ENVIROGNMENT
BASTON CAPERTON 10 McJUNKIN RQAD DAVID C. CALLAGHAN
GOVERNOR NITRO, WV 25143-2506 COMMISSIONER

Zpril 26, 199385

Ms. Judy Cooper :

Director, Administrative Law Divisicn
Secretary cf State’s 0Office

Building 1, Suite 157K

Charleston, West Virginia 25308

RE: 45 CSR 35 - Conformity of Federal Actions
With State Plans

Dear Ms. Cooper: - - .- .. R

This is to advise you that I am giving approval for the
filing of the above-captioned rule as & final filing and adoption
cf a legislative rule authcrized by the West Virginia
Lagislature. . '

Your cooperation in this regard is very much appreciated.
If you have any guestions or require additional information,
rleaszs feel f¥ée tc contact Roger T. Hall at 759-0515.

Sincerely yours,

Commissione
Bureau of Environment

DCC;RTH: CcC - L —

Attachment




1

10

11

12

13

14

15

16

17

18

1S

20

21

22

23

24

Bill-DEP, Conformity %h LE R
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~3ineh, Fairclioth and Riggr_ —
C Tavns ; ; to the
{Introduced _ Tanusyy 23,1995 frekned

Committee on

A BILL to amend chapter sixty-four of the code of West Virginia,
one thousand nine hundred thirty-cone, ag amended, by adding
thereto a new article, designated article three-b, relating
to authorizing the division of environmental protection to
promulgate legislative rules relating to the requirements for
determining ceonformity of general federal actions to
applicable air gquality implementation plans (general
conformity) .

Be it enacted by the Legislatura of West Virginia:

Tnhat chapter sixty-four of the code of West Virginia, cne
thousand nine hundred thirty-one, as amended, be amended by
adding therets a new article, designated article three-b, to read
as fcllows:

ARTICLE 3B. AUTHORIZATION FOR BUREAU OPFP ENVIRONMENT ToO

PROMULGATE LEGISLATIVE RULES.
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§54-§§-1. Division of anvironmental prot.ction.

The legislative rules flled in the state register on the
twélfth day of AugﬁSt, one thousand nine hundred ninety-four,
medified by the division of environmental protéection to meet the
objections of the ieqiSlatiﬁé'rule-making review committee and
refiieé-in the state register on the twenty-third day Sf
November, one thousand nine hundred ninety-four, relating to the
division of enVirénménEal protection (requirements for
determining cdnfofmity of general federal actions to applicable
éir quality implementationapians {(general conformity)), are
autlorized. }

NOTE: The putpose of this bill is to authorize the Division
of Environmental Protecticn to promulgate legislative rules
relating to the requirements for determining conformity of
general federal actions to applicable air quallty lmplementatzon
plans (genetal conformity).

This section is new; therefore, strike-throughs and’

underscorlng have been omltted.

i



SEN\TE I;i IJIJ l\()o 6 5 . - -

By . . 2
(B; Senators Anderson, Boley, Grubbdb and Macnaughtan)

[Introduced Jaauvary 20 , 1995; referrved to the : S
Committes on Natural Resources; then to the ' 17)

Committee on Finance}l and then to the Committee \/\ 5
or the Judiciary] '
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10 A BILL to amend chapter sixty-four of the code of West Virginia,

11 one thousand nine hundred thirty-one, as amended, by adding
12 thereto a new article, designated article three-b, relating
13 to authorizing the division of environmental protection to
14 promulgate legislative rules relating to the requirements for
15 determining conformity of general federal actions to
16 applicable air gquality implementation plans (general
17 conformity). '

18 Be it epacted by the Legislature of West Virginia:

19 That chapter sixty-~four of the code of West Virginia, one
20 thousand nine hundred thirty-one, as amended, be amended by
21 adding thereto a new article, designated article three-b, to read
22 as follows: -

23 ARTICLE 3B. AUTHORIZATION FOR BUREAU OF ENVIRONMENT TO

24 PROMULGATE LEGISLATIVE RULES.
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§64-2B-1. Divisiocn of environmental protaction.

The legislative rules filed in the state register on the
twelfth day of August, one thousand nine hundred ninety-four,
modified by the division of environmental protection to meet the
ckjections of the legislative rule-making review committee And
rafiled in +the state register on the twenty-third day of
November, one thousand nine hundred ninety~four, relating to the
division of envircnmental protection (regquirements for
deternining conformity of general federal actions to applicable
air gquality implementation plans (general conformity)), are

authorized.

%

NOTE: The purpose of this bill is to authorize the Division
of Environmental Protection to promulgate legislative rules
relating to the regquirements for determining conformity of
general federal actions to applicable air guality implementation
plans (general conformity).

This section 1s new; therefore, strike~throughs and
underscoring have been omitted.




KEN HECHLER WILLIAM H, HARRINGTON
Secratary of Stata Chief of Statf
MARY P, RATLIFF JUDY COOPER
Ceputy Secratary of State SR Directar, Administrative Law
A. RENEZ COB STATE OF WEST VIRGINIA DONALD R. WILKES
Deputy Secretary of State ’ Director. Carporations
SECRETARY OF STATE
CATHERINE FREROTTE Building 1, Suite 157X {Pics all the voluntesr
Executlve Assistant 1900 Kanawha Blvg., East nelp we can gat)
Telsphons: (304) 558-5006 Charleston, WV 253050770 RAX: (304) 558-0900

Corparations: {304} 558-8000

March 29, 1995

Tammy Mowrer
DEP-Air Quality
1558 Washington St. E.
Charleston, WV 25311

HB 2134 authorizing, Title 45, Series 35, Requirements for determining conformity of general

federal actions to applicable air quality implementation plans, passed the Legislature on March 10,
1995. It is was signed by the Governor on March 24, 1995.

You have sixty (60) days after the Governor signs HB 2134, to final file the legislative rule with
the Secretary of State’s office. To final file your legislative rule, fill in the blanks on the enclosed form
#6, the "Final Filing" form and file the form with our office with a prommnlgation history of the rule.
Authorization for your legislative rule is cited in HB 2134 section 64-3-1(a). The agency may set the
effective date of the legislative rule up to ninety (90) days from the date the legislative rule is final filed
with the Secretary of State’s office. Please have an authorized signature on the bottom line.

#*%IMPORTANT: YOUR AGENCY MUST SUBMIT A CLEAN COPY OF THE
LEGISLATIVE RULE ON DISK, WITH ALL UNDERLINING, STRIKE-THROUGHS
AND HEADERS/FQOTERS TAKEN OUT, TO OUR OFFICE WHEN FINAL FILING
THE RULE. THE DISK MUST BE ON A WORD PERFECT (5.1 OR 5.2 VERSION) OR
WORD PERFECT COMPATIBLE COMPUTER SYSTEM 3 172" DOUBLE DENSITY
DISK. STATE ON THE DISK THE FORMAT THE RULE IS IN AND THE TITLE IT
IS FILED UNDER. THIS WILL ENABLE US TO ENTER YOUR RULES ON THE
LEGISLATIVE DATA BASE. REMEMBER THE TEXT OF THE COMPUTER FILED
RULE MUST BE IDENTICAL - WORD FOR WORD, COMMA FOR COMMA, WITH
ALL UNDERLINING, STRIKE-THROUGHS AND HEADERS/FOOTERS TAKEN OUT,
AS THE HARD COPY AUTHORIZED BY THE LEGISLATURE.

After the final rule is entered into the legislative data base, the rule will be sent to the agency
for review and proofing. Following confirmation or corrections, as the case may be, the Secretary of
State shall submit to the agency a final version of the rule for their records.

If you have any questions or need any assistance, please do not hesitate to call our office.

Thank You
Administrative Law Division




KEN HECHLER
Secretary of State

WILLIAM H. FARRINGTON

MARY P. RATLIFF 7 BRY OF gy R =g TR0
Deputy Secratary of State OFFICE OF AR QUALITY
STEPHEN N, REED 1595 orTig Alb asg

Deputy Secretary of State

STATE OF WEST VIRGINIA | ..., e

CATHERINE FREROTTE - 1 g
Executive Assistant SECRETARY OF STATE SRy
Telephone: (304) B58-5000 Building 1, Suite 157-K

elephone: y
Corporations; (304) 558-8000 1800 Kanawha BIVd., East
FAX: (304) 558-0800 Charleston, WV 25305-0770

TO: Tammy Mowrer

AGENCY: DEP- Air Qualityv

FROM: JUDY COQOPER, DIRECTCR, ADMINISTRATIVE LAW DIVISI

DATE: October 17, 1995

OAHVLH%OES
L5384 40 301340

GBy W4 €5 ¢ 17 AN

%

RENAN
VIHIDYLE

Chief of Staff

JUDY CCOPER
Director, Administrative Law

PENNEY BARKER

Supervisor,

Corporations

(Plus all the volunteer
help we can get)

(ERIE:

THE ATTACHED RULE FILED BY YCUR AGENCY HAS BEEN ENTERED INTO OUR
COMPUTER E&SYSTEM. PLEASE REVIEW, PROOF AND RETURN IT WITH ANY
CORRECTIONS. IF THERE ARE NC CORRECTIONS, PLEASE SIGN THIS MEMO
AND RETURN IT TO THIS OFFICE. YOU WILL BE SENT A FINAL VERSION OF

THE RULE FOR YOUR RECORDS.

PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FORM WITHIN TEN
(10) WORKING DAYS OF THE DATE YOU RECEIVED THIS REQUEST.

YOU HAVE ANY QUESTIONS.

SERIES: _35 TITLE: _45 DEP- Air Quality

* THE ATTACHED RULE HAS BEEN REVIEWED AND IS CORRECT.

SIGNED:

CALL IF

TITLE OF PERSON SIGNING:

DATE ¢

EhIRRAARRAAAAR AT ISR d bR A R TR dds

THE ATTACHED RULE HAS BEEN REVIEWED AND NEEDS CORRECTING.

CORRECTIONS HAVE BEEN MARKED.

THE

SIGNED: @G_MG_) % m&LLS?OD_\)'

TITLZ OF PERSON SIGNING:

DATE:

Navevalen 80,1998

NOTE : IF YOU ARE NOT THE PERSON WHO HANDLES THIS RULE,

PLEASE

FORWARD TQO THE CORRECT PERSON.,




