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45C8R35

REQUIREMENTS FOR DETERMINING CONFORMITY OF GENERAL o
FEDERAL ACTIONS TO APPLICABLE AIR QUALITY IMPLEMENTATION PLANS
(GENERAL CONFORMITY)

STATEMENT OF CIRCUMSTANCE

The purpose of this rule is to adopt the requirements of 40 CFR Part 93,
Subpart B, "Determining Conformity of General Federal Actions to State or Federal
Implementation Plans". The Federal rule was promulgated by the U. S.
Environmental Protection Agency (USEPA) to implement Section 176({¢) of the Clean
Alr Act (CAA), as amended (42 U.S.C. §§ 7401 et seq.) which requires that all
federal actions conform to applicable implementation plans under the Clean Air Act.
This rule sets forth pelicy, criteria, and procedures for demonstrating and assuring
conformity of such activities to apphcable implementation plans developed pursuant
to Section 110 #nd Part D of the CAA. The rule generally applies to federal actions
except: (1) Those covered by the translaortauon conformity rule [40 CFR part 93,
Subpart A]; (2) Aclions with associated emissions below specified de minimis 1evels,
and (3) Certain other actions which are exempt or presumed to con.form to state and
federal air quality plans.

This rule is necessary for the State to fulfill its responsibility under the Clean
Air Act, as amended, and with the exceptions noted, incorporates by reference, the
federal counterpart rule {40 CFR Part 93, Subpart B). The Director recommends
incorporation of these criteria, procedures and requirements by reference.




APPENDIX B

FISCAIL NOTE FOR PROPOSED RULES

Rule Title: 453CSR35 -~ Requirements for Determining Conformity of General Federal
Actions to Applicable Air Quality Implementation Plans (General
Conformity) ' '

Type of Rule: = X  Legislative Interpretive __ Procedural

Agency: Office of Air Quality

Address: 1558 Washington Street, East

Charleston, WV 25311-2599

1. Effect of Proposed Rule Annual Fiscal Year
"} There~
Increase | Decrease | Current Next. . after .o
Ratimated Total Cost $ 25,000 § e-—= s =0- $ 28,000 $ 30,000
Personal Services . 25,000 - -0~ 25,000 27,000
Current Expense : 3,000 === -0- 3,000 3,000 .
Repairs and Alterations —=== ~~== __=0- —-=-= —---
Equipment -—-- ———- -0~ --=- -=-=
Other R -—— =-- | =0=- -—=- -——-
2. Explanation of above estimates: The Office of Air Quality of DEP projects that

the proposed rule will require 0.5 man-year of professional staff time and the
commitment of a small portion of clerical support for DEP/CAR administration.
Some cffice expenses and travel will also be involved.

3. Cbjectives of these rules: This rule sets forth policy, criteria, and
procedures for demonstrating and assuring conformity of such activities to all
applicable implementation plans developed pursuant to Section 110 and'part D
of the CAA.

4. Explanation of overall economic impact of proposed rule.

A Economic impact on state government.

See Note 2 above.
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B. Economic impact on political subdivisions; specific mdustmes specific
groups of citizens.

The proposed rule could negatively impact certain industries
such as the construction industry and material suppliers as well as if
certain political subdivisions of projects were cancelled under a finding
of non-conformity. The economic impact of failure te comply with Clean
Air Act Standards, however, could have far greater negative economic
impact in these areas.

C. Economic impact on citizens/public at large.

Minimal impacts should result with respect 1o the publicat large.

Date: June 21, 1394

Signature of agency head or authorized representative:

G DEBTETEY ' | o
Chief, Office of Air Quahty




DATE: .. . October 8, 1594

TO:

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM: G. Dale Farley

Chief, Office of Alr Quality

EMERGENCY RULE TITLE: 45CSR35 - REQUIREMENTS FOR DETERMINING
CONFCORMITY OF GENERAL FEDERAL ACTIONS TO APPLICABLE AIR QUALITY
IMPLEMENTATION PLANS (GENERAL CONFORMITY)

Date of filing: Octiober 8, 1894

Statutory suthority for promulgating the emergency rule:

WV Code §§28-3-1 et seq.

Date of filing of proposed legislative rule: August 12, 1984

Does the emergency rule adopt new language or does it amend or appeal &
current legislative rule?

This is a new rule. The DEP filed and identical rule with the Secretary of

State's Office and the LRMRC on August 12, 1994. The emergency rule is

being filed to meet federal deadlines.

Has the same or similar emergency rule previcusly been filed and explired?

No

State, with particularity, those facts and circumstances which make the
emergency rule necessary for the immediate preservation of public peace,
health, safety or welfare.

Not applicable




If the emergency rule was promulgated in order to comply with a time limit
established by the Code or federal statute or regulation, cite the Code
provision, federal statute or regulation and time limit established therein.

40 CFR §51.851 requires the State to adopt general conformitv provisions

through a revision to the State Implementation Plan. This revision must be

submitted to USEPA bv November 30, 1994,

State, with pearticularity, those facts and circumstances which make the

emergency rule necessary to prevent substantial harm to the public interest.

Not applicable




45 CSR 35

REQUIREMENTS FOR DETERMINING CONFORMITY OF GENERAL FEDERAL
ACTIONS TO APPLICABLE AIR QUALITY IMPLEMENTATION PLANS
(GENERAL CONFORMITY)

EMERGENCY LEGISLATIVE RULE
Summary

New Rule: The purpose of this rule is to adopt the requirements of 40 CFR Part 93,
Subpart B, "Determining Conformity of General Federal Actions to State or Federal
Implementation Plans". The federal rule was promulgated by the U.S. Environmental
Protection Agency (USEPA) to implement Section 176(c) of the Clean Air Act (CAA), as
amended (42 U.S.C. 7401 et seq.) which requires that all federal actions conform to
applicable air quality implementation plans. This rule only applies to areas designated
nonattainment or maintenance areas under the Clean Air Act, as amended.

The proposed rule was filed with Secretary of State, and with the
Legislative Rule-Making Review Committee, as an agency-approved rule on August 12,
1994. The proposed emergency rule is identical to the rule as filed on that date. The
Stare must submit the conformity provisions to the U.S. Environmental Protection
Agency within 12 monrhs after November 30, 1993 (40 CFR § 51.851). Hence,
November 30, 1994 is the statutory deadline for submittal, which is the reason that
the DEP is filing this rule as an emergency rule pursuant to W. Va. Code § 29A-3-15(f).
This section states, in part, that an emergency exists when the promulgation of an
emergency rule is necessary "to comply with a time limitation established by a federal
statute or regulation”.

This rule sets forth policy, criteria, and procedures for demonstrating
and assuring conformity of such activities to all applicable implementation plans
developed pursuant to Section 110 and Part D of the CAA. The rule generally applies
to federal actions except: (1) Those required under the transportation conformity
rule [40 CFR Part 93, Subpart A]; (2) Actions with associated emissions below
specified de minimis levels; and (3) Cerzain other actions which are exempt or
presumed 1o conform to applicable air quality implementation plans.

Some examples of federal actions requiring conformity determination
include: Airport Construction/Modification grants; Leasing of Federal Land; Granting
a Permit; Construction of Federal Office Buildings; Private Construction on Federal
Land; Prescribed Burning; Reuse of Military Bases; and Water Treatment Plants,




45 CSR 35
REQUIREMENTS FOR DETERMINING CONFORMITY OF GENERAL FEDERAL
ACTIONS TO APPLICABLE AIR QUALITY IMPLEMENTATION PLANS
(GENERAL CONFORMITY)

EMERGENCY LEGISLATIVE RULE

Consultation with the EPAC

This rule was filed prior to the appointment of the Environmental
Protection Advisory Council (EPAC). Therefore, no consultation with the EPAC
has been possible,.




TITLE 45
LEGISLATIVE RULE
BUREAU OF ENVIRONMENT
DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY

SERIES 35

REQUIREMENTS FOR DETERMINING CONFORMITY OF GENERAL FEDERAL
ACTIONS TO APPLICABLE AIR QUALITY IMPLEMENTATION PLANS
(GENERAL CONFORMITY)

8§45-35-1. General

1.1.  Scope. - The purpose of this rule is to adopt the requirements of 40 CFR
Federal Implementadon Plans". The federal rule was promulgated by the U.S. _
Environmental Protection Agency (USEPA) to implement Section 176(c) of the Clean
Alr Act (CAA), as amended (42 U.S.C. 7401 et seq.) which requires that all federal
actions conform to applicable air quality implementation plans. This rule applies only to
areas designated nonattainment or maintenance areas under the Clean Air Act, as
amended. This rule sets forth policy, criteria, and precedures for demonstrating and
assuring conformity of such activities to all applicable implementation plans developed
pursuant to Section 110 and Part D of the CAA. The rule generally applies to federal
actions except: (1) Those required under the transportation conformity rule [40 CFR
Part 93, Subpart A]; (2) Actions with associated emissions below specified de minimis
levels; and (3) Certain other actions which are exempt or presumed to conform to
applicable air quality implementaticn plans.

1.2.  Authority, - W.Va. Code §§22-5-1 et seq.

1.3. Filing Date. -

i.4. Effective Date. -

1.5. Incorporation by Reference - Federal Counterpart Regulations - This rule
is necessary for the State to fulfill its responsibility under the Clean Air Act, 2s amended,

and, with the exceptions noted, incorporates by reference the federal counterpart rule [40
CFR Part 93, Subpart B] in accordance with the Director’s recommendation.




1.6.  Determination of Stringency - Federal Counterpart Regulations - The
Director has determined that this rule is no more or no less stringent than the federal
counterpart rule.

1.7. Constitutional Tekings Determination - The Director has determined that
this rule will not result in the constiturional taking of real property.

§45-35-2. Definitions
For the purpose of this rule, the following definitions shall be used:

2.1.  Unless specified or added below, 2ll terms used, but not defined, shall have
the meaning given them or referred to by 40 CFR Part 93, Section 93.152, "Definitions”.

2.2  "Applicable State Implementation Plan" (SIP), {also referred to as
"applicable air quality implementation plan(s)", "applicable implementation plan(s)”, or
"applicable SIP"] specifically means the West Virginia State Implementation Plan,
including the most current revisions approved by the United States Environmental
Protection Agency (USEPA) and any Federal Implementation Plan implemented in the
State of West Virginia pursuant to the Clean Air Act..

2.3. "Director" means the Director of the West Virginia Division of
Environmental Protection or such other persen to whom the Director has delegated

authority or duties pursuant to W. Va. Code §22-1-6 or §22-1-8.

2.4, "Division of Environmental Protection" or "DEP" means the Division of
Environmental Protectdon as defined in W, Va. Code §§22-1-1 et seq.

2.5. "State Governor” means the Governor of West Virginia or his or her
designated representative.

2.6. "State and Local Air Quality Agency(ies)” and "State Agency” means the
West Virginia Division of Environmental Protection, Office of Air Quality.

§45-35-3. Adopticn of Criteria, Procedures and Requirements
3.1 The Director hereby adopts and incorporates by reference the provisions of

2




40 CFR Part 93, Subpart B, including associated criteria, prbrcedures and requirements
contained in 40 CFR Part 53, Subpart B, as of July 1, 1994, for the purpose of meeting
the requirements of 40 CFR Part 51, Subpart W, Secticn 51.851.

§45-35-4, Requirements

4.1  No department, agency or instrumentality of the federal government shall
engage in, support in any way or provide financial assistance for, license or permit, or
approve any activity which does not conform to applicable implementation plans in West
Virginia, as requiréd and specified by 40 CFR Part 93, Subpart B.

$45-35-5. Severability

5.1 The provisions of this rule are severable and if any provisions or part
thereof shall be held invalid, unconstitutional, or inapplicable to any person or
circumstance; such invalidity, unconstitutionality, or inapplicability shall not affect or
impair any of the remaining provisions, sections, or parts of this rule; or their application
tO any persons or circumstances.
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$51.850 Mitgation of alr quality Impects,
_{2) Any measures that are Lntencgid to
md must

‘ 1di§i?od mﬁe wmcaﬁfnr
implementaticn .md enfarcemant of
such meqsures must ba described,
including an implementation scheduls
- containing explicit timelines for
implamentation.

{b) Prier to detarmining that & Federal -
actien s ip conformity, the Federal
egeccy making tha conformity
determization must obtain written
commitments from the appropriate
parsans o7 agencies to implement any
mitigation meesures whi
fdentified as conditions for taking
conformity determinations.

" [c] Perscms or agencies voluntardly
" commiting to mifigation measures to
facilitats positive conformity
detegminations must comply with zhe
obligations of such commitrments.

(d) In instances whers thrgj'gadaml
agency is hcen.smg, permi or
otharwisa approving the acton of
angther governmental or private ent
approval by tha Fedaral agency must
canditoned an ths cther entity meeting
the mitigation measurss sat forth in ths
confermity detarminataon:

" () Whan neceszary becauss cf
cm.ngsd circumstances, thitigation ./

- measures way be modified fo longas

" the new mitigation measurss cantmue ‘
" to suppert the conformity
" determiination. Any pmpcsed changa in
- ‘the mitigafidn medsures is subjsct to the
Teperting requiraments of § 51.356 and
;b.e public participation raqtmments of

£1.857.

. [fiTas mplame;nmtmn lan revision
tequired {n § $1.851 chail prcmda that
_ writtan commitments ta mitigadon
“massures must be obtained pricrto s
potitive conformity determination and -
that such commitments must be .,
fulfillad.

@Aﬂmasmwmimmto
adopt its general conformity rules and:
EPA spproves that SIP revisjon, any
egreaments, iuc.ludi.ng mitgation
meqsures, fora confarmi
detgrminstion will be bath State an
federally enforcadhls. Enforesability
thmugh the agphcable SP will apEIy to .

¢ agrod to m.ttiga:e
indirect emissions associated with
a Feds:al scton fara ccnfnrmity
determinatica. _

PART GG—DETEHMINIHG
CONFORMITY OF FEDERAL ACTTONS
TO STATE OR FEDERAL
IMPLEMENTATION PLANS ..
1. Ths euthority citation for part 93
coatinues torsad as follews:
" Actherkyr 42 US.C 7401-7671p.

- 893,155
. 83.157

- tothe agency’

T2 Part 63 is a.mended by adding a
new subpert B to rsad a3 fellows:

Subgart B—Detacmlning Comformity of

Ganect Fecerai Actiona to Stxte or Fedare]

Implemantation Plans

Sz,

231.150 Prahlbitian.

93.151 State lmplemerntation plan {SIF)
revigdon.

€3.152 Definiticas

93,153 Applicablity,

91154 Conformity :.u.alysis.

93.155 Reporting requirammnts.

Publlz pur.ic:pa!.!on_ .

Froquency of con.for::u!y
daterminations.

93.158 Criterls for delermining conformity

- of genergl Fadersl actions.

23.15% Procedurss for confommity
determiinationg of general Federal
actions

| 93180 Mitigation of air quality impacts. ©

‘E—Dcia'rmining Conformity of

© Subpart
Genaral Federa! AcHons to Stats or

Federal implemantation Flana

$63.150 Prohibition

fa) No departmant, agency or
instrumantality of the Federal cee
Government shall engage in, support in
any way or provide fnanciel assistancs

for, licensa a2 parmit, or approye eny

activity which ddes not confarm to an

.applicable impismentation plan.

} A Federal sgency musi make s ,

' determination that 3 Faderal acdon
" conforms te tha. .applicable” .
,'unpismentmon plan in accordance

with the requirements of this subpart
bafare. the action is taken.”

{c) P ph (b] of this sechon doas
nct include Faderal actions where:

(1) A Natiops=! Environmartal Policy
Act (NEPA).analysis was comploted s
avidenced by ¢ final anvironmeantatl’
assessment }, eavironmental impact
statamant (EIS), or finding ¢f no
significant impact (FONSI) that was

preparsd prior ¢ Jan 31,19%4; 00

(2} Prl’:or to D-eoe;aé?e: 30,1993, an
sovironmental anslysic was commenced
or.8 contract was awarded ta develop
the < envirsnmental analysis;

{h Sufficient envircamental analysis

aflet&d by March 15, 1994 so that

eral agency may determine that-

L’aa Federal action is iz conformity with
the specific ents and the
purposes of the applicable STP pursuant
s affirmative chligation’
undar section 1?6&:} of the Claan Air
Act (Act); and-

(iii) A written data:minanan of
conformity under section. 176(c) of the
Act has been made by the Fedaral

" agency responsible for the Fedaeral

action by March 15, 1994.
(&) Natwitb;tmd,ng any provisicn of

. ths subpart, & ds-term.{nadcn thgt an

- approvad {or approved

action is in conformanes with'the
applicabls implementation pldn does
not exempl. the'action fromany other
requirements of the applicable
{mplernantation plan, the National
Environmezntz! Policy Act (NEPA), or
the Clean Air Act (Act).. .

§53.151 State implementzton plan {817

The Federal conformity rules under
this subpart, in addition te any existing
applicable State requirements, establish
the conformity critetis and procedures
necessary to mest tha Act requirements
uptl such time as the required
conformity SIP revision is approved by
EPA. A State’s conformity pravisions
must coptaln oriteria and procadures -
that are no less stringent than the
requiremants described in this subpart,

- A State may establish more stringent

conformity criteria and procedures enly
if they apply equaily to nonfaderal as
well as Federat entities. Following EPA
approval of the State conformity
provisions {or a portion tharecf} in a
revision to the applicabia SIP, the

rtion of the)
State criteria and p: ures would
govern conformity dete:mnar.xcns and .

© the Federal codformity regulations:
contained in this part would apply On}YA B

for the porticn, if any, ofthe State’s -
conformi pm\mons that is oot
approved by EPA. In.addidon, any-

p‘eﬂoml}tapnhc&ble sF reqw.rements_ h

relating to conformity remain
enforceabls until the Stats revises its
ST to specifically remove them from
the SIP and that revision is approved by
EPA.

§53.152 Dcﬁrﬁﬁma..

Tarms ussd but not defined in this
part shall have the masning given them
by the Act and EPA’s regulations (40
CTR chapter [}, in that ordar of priority.

Aﬁccted Fedearal land manager means
the Faderal agency or the Faderal
official cé:i:ged with direct ;

i for ement of an
m attyed umag(:]assi under the Act
(42 U.8.C. 7472] that is located within
100 km of the proposad Federal action.

Applicable implemantation plan or
cpplicable SIP meens the portion {ar
portions] of tha SIP or most recent
revision thereof, which has been
approved under section 110 of the Act,
or promuligatsd under section 110(¢] of
the Act (Federzl implementation plan},
or promulgated or approved pursuant to

tons promulgated under saction
301{d) of tha Act and which implemants
the relevant requirements cf the Act

Areawide air quality medeling
analysis means an'essagyTient oo 4 scale
that includes the eatire nenattzinment
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or mainienancs area which usas.an air
quelity dispersicn model to determing
ths eFects of wmissicus on air quality.

Cause ar contributs o a.naw vislation
means a Fadaral action that

{1)Tauses s pew violation ofa
cational ambiant air quality standard
INAAQS) at & locztion Ina
gocattainment or maintenancs arsa
whiich would otherwise notbe in”
viclation of the standard during the
future pericd in question if the Fedam.l
acdon wers oot taken; or

(2) Contributes, in cos;um:txcm with -
other resscnably foreseeabla actionsy to
a naw violation of a NAAQS ata
location in & nonatainment or.
Daintensancea arma in 4 manner that
woulid increass the fequency or t-avunty
of the new violaticn. s

Caused by, 'ss used in the tarms.

“direct amissions” and “indirect .
emissions,” maans emissions that
would not otharwiza occur in tha
absenca of tha Fedare! actan..
 Criterie pallutant or standerd mbans

any pollutant for which thersis .
established a NAAQS st 40 CFR par: 50,

Dirsct emizsions mesns thosa
eclissicns of & critaria pclintant or ity
precursars that ars causad or initiated -

. . . by the Federal action and occurat the.
' .sama Hme and placs as theacton, -

Emergency masns s situation whers .

R extemely quick ecticn an the past of the'

Federal agancies involved is.needsd a.nd

.7, whers tha'timing aF sirch Federa]
- ectivities makes it imprasticat g Seet

merequ.z.remsm.scfﬂmsubpmmchu
' patural disasgters live hurdcanes gr 7

civil dishrrbances such as .. -

earthquakes,
terTorist scts and military motiizetions.

" this subpart, & Fedsral \
’ ag&ncy,cri.nstrme::ta.ﬁty ofthe E’ede'a.[

anageﬂ.cy inp-a-fmglfsnorxml

P tespansibilities, takes ections

itsalf or impases conditions that result
iz air pollutant emissidos by,a non- :
Federal entity taking subsaquant
actions, such emissions are covered by

‘the meaning of & conu.numg. Frogram

responsibility.

EPA mesng the E:"L-cnmeatal
Protecton Agaacy.

Federcl action means any activity
engeged in by a department, agency, or
Imetrumentzlity of tha Federal
goveroment. or any activity thata
departmant, agancy or insrumentality

. cf the Federal government supperts [n

22y way, provides fnancial secistancy
for, licenses, permits, ot approves, othar
than actvitiss ralated to transpertaticn
plans, programs, and projects
developed, fimded. or approved undar
title 23 U.S.C. or tha Fecarz] Transit Act
(49.US.C. 1601 ef s2q.), Where tha
Federal actica s 2 peemit, Hoense, or
ot.be approval for some aspect of w nea-
undertsiing, the ralavant

zccd'nry {s the part, portion, or phasa of
the ncn-{;;iuul m uﬁzzt
requires the Teders! permit, licenss, or
apm].

: Federn! cgmcym-ams. for. purposes of .
departeat.

gmment. .

- Increcse .bcﬁ?ucncyorsm of

- anyexisting yiolation ofcznystan ardm
any creq madnsg t3 cause a
Donattainment ares ta excesd & standard

- mers oftan or ta calise a viclaHon st a

FFsatar cancantraten H::.a.nprmmsly
exicted and/or would othetorics exist

_dmingthﬁftnurspm-lodinqnaﬁon.if

lmmﬁmam:e plan Deans a ravision to
the appliz:ﬁbls a7, tha
mants of section 1754 of the Act.
ﬁ etropolitan Planning Organization

' (MPO] Ls that organiration dasignsted as

being respansible, togsthar with the
Stata, for con the continuing,
cooparative, and comprehensive
planning process under 23 U.S.C. 134
wd 43 U.S.C. 1607,

sflestone has the meaning given in
sections 182{g3[1) and 138(c}(1) of the
Act

Naticna! amblent air quality
standards (NAAQS] are thosa standards
established pursuant to section 109 of
the Azt and include standards for
carben monexids [CO) lead (Fh), .
nitrogen dicxdde (NQw), ozore, '
particulats maftar ﬁ’\d—m] and sulfer
dicxdda (SO

NEPA is tha Neticnal Environmental
Policy Act of 1969, as ammendad (42
U.5.C. 4321 et s2g.).

Nenattainmen! areq means an area
designated s nonattainment under
socton 107 of the Act and descibed in
40 CFR pazt 81.

Precursars of a criteria poﬂufa.nt are:

{1) For ozoma, nitrogen oxides (INCx),
unless am arse {s exempted Fom NOx
‘requirements rmder section 182{8 of the"
Act, and volatﬂa org-a.mc cnmpmd: ‘
VOO, end . -

{2) Fét PM=10, thoss’ poiluta:,ts

" desesibed in the PM-19 ncnat‘f.&_umem) N

arsa s p?ic‘:&bleSIP is significant’

cm to the PM=10 levels. '

. Reasonchly fereseeable emissionsars. .
future indirect siesions that

&re identifed a the time the conformity

detarmination is made; the location of
such smistions is iknown and the

]
T s Emicgions budgets ara thosa portons
-3 cf the applicable SIP's projectad . the projact wers not implementad. emitions are quantifiable, as described
i3 emisxion inventcries that dascribe the Indirect equssions means thoss ‘and documentsd by the Peders] agency
7 bﬂhcf}e&mm{mo&h , steticoary, — euisslcosofa criteria pollutant or its basedonfuminfmmmcnandﬁm
iy areq, otc, rovida precursars thet rovi {nformation ted to
& l teascoahle pmgrmmgmﬂaam, {1) Are cansad by ths Federal action, the mlgmcy preess
22 attzinment, and/er meintepancs for ey but may occus later in time and/cr may Regional water and/or wastewater -
s ba furthar removad in distancs fom the Pm {nchids constroction, cpe"-atiou.

" criteria poliutant or its precursart, maintensncs of water or wastewaler

© acticn Itsalf but are il reasonably
mnwya.n.m watar or wastawater

foresaasble; and

§£3.158, ars emissions rsductings
which ara Hfsble, consistant with - (2] The Fedara! agency can trearmant facilities, 2nd water storags
tha applicabla SIF attainmant and practicably contrel and will maintain reservoirs which sffect a larga portien of
raesanabls further progress - mmlmdmto;ccnﬂnuing a nonattainment or maintenancs ares.
demaonstrations, surplus to reductions  program responsihility of the Fedaml Regionally signiffecnt action means &
required by, snd creditad to; other . Feders! sction for which the direct and
applicable SIP i enforcaebls at Loc:l::irqucz?ﬁymoddlcganaf)ﬁs ind{rect smissione cf any pallutant
both tha State and Federul lavels, end masans an assessment of localired mpmse-nticpmtcrmmofa
perotanent within the timefame impacts oz 4 scals gmallarthan the - ncoattainment or misintenancs 2188y
Sp-&dﬁea.h‘ythep stire sonstiainment or maintarancs emissicn inventory for thet pollutant,
? aroe, including, for example, congestad Total of direct gnd indirsct emisgians
acaadamag ﬁ:: miwxyimmac:iommdhighway:c: masng the som of dirsct and Indirect
amimnmth.g..mrpedﬂmz transit termicals, which tises an air emistions incrasces sod dacrdasas
aused by az ﬁhtydﬁpmmaddmdam ctusad by the Faders] action: Le,, the
authasities, does nct focts of amissions an alr quality, “net” smizsdons considaring all direct
emissions that occur due to uent M:zintmanmazmmemma:u and indirset gmitrons. The poction of
activities, unlses such activitiss are afala.napp:wedundsr edissions which ere exemnt or
mqairedby:haFeduala.gmcy Whan s&c:f.oal‘rs& presumsad to conform undaer §83.153 (¢},
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{2), {e), or(f} ara not included in the
“total of direct and Indirect amigsions.”
The “total of direct and indirect
emissions” includes emiesians of
criteria pollutants and emissions of
precursars of citeria polluu.nt.s.

$93.153  Appilcabinty. ‘
[a} Conformity daterminations for
Federal actions related to transportation
plens, programs, and projecis
develo funded, or approved under
titla 23 U.5.C or the Fedaral Transit Act
{453 U.5.C. 1801 &2 seq.) must meet Lha
procecdures and ciaris of 40 CFR
51, subpart. T, in lieu of the proce ums
set forth {n this subpart,
{&) Por Federal actions not coversd by
paragraph (a) cfthis sacon, & :
conformity detarmination is required for

© (b) ofthis sectiem: :
- (2} Actions which wou.!.drasu.lti.nno .

(<) THe requiremsents of s subpart
zhall act apply to the faiiawi.ng Fadaral
actons:
(1) Actidns whare Lhe mtal ofdimct
and indirect emissions are below the .
emiseions Jevels s-ped.ﬁsd in puagraph

emissions {ncragss or an {ncresss in
em_{s.sm-n.s that is clearly de minimis: -
{0 IL.cUcml and le-guladve IR

proceedings: z ‘

{if) Cand.m.mg and recuring . :
activities such a3 it "eneW'als where
activities conducted will be similar in
. 5Cope and cpe:ra:ifm to ac:nvﬂies
currently being eonduded.

(itf) Ritle znd’ pclicy :
devalopment and {ssuence. - --

(iv) Routine maintenance and repair .

each p-olluta.ut where the total of direct  activides, including tepair and

and indirect emizsions ina
fignattminment gr maintanancs arsa
causad by & Fedatal actian would equel
ot excaed any of the.rates in paragraphs

((?-}]For (2) of this sefcbom I;[bJ .

1) Fezrp of paragrs a
this secHan, :
nomttzmment areas (NAA'S):

2
;

maintemancs of adminisrative gtes. .
roads, trrils, and mcilitfes. - -

(v) Givil and ciminal enforcament
activities, such 2 m?astigaﬁons audiu;.
inspactians, saminations,..
prosacutians, and the training of 1aw .

e following rates ﬂPPIF in ﬂfmmt parsannel.

vi} Administrative acdcm.s su;:h a.g—
persannel actiong, organizat -

Vi e - .

’7 e - Torw/ c.h.anges d.eb{m_n&gaméﬂtmmumﬂnl

3‘9&'- - cashl management, internal agemcy -

tot (7 NOx): . ‘mudits, progrem fudget proposals, a.nd
S NANY L - mﬂmamhd.ngtothezdmmis‘cano
Seveca NAMg _ ot T {7 2 and collection of taxes, dutiasa.qdaees.
Exmeme RAA'S, ol ‘Iﬁ {¥ii} The routing, redlirsing | .
OTwe azooa” NAANS ouisca an _m‘_nspmaﬁcnofmmels.nd e
ysarsl i tryrre ®J perscunel

{viii} Routine mcvamant of mab:le
assots, such as thips and sireraft, in

e - E‘m;?mwmml 1 i
T A NANE " 100 persarmel are required) to as .’
S%m o operational groups and/or foz repai:o:r
P10 - - cverhaul

IcacEse . . ﬁx}Mﬂntcummdmdgmgand debris
Pbm m' R 138 whare no new dapthsara

AL NAA'S , 25 mim?ﬂ:po@fﬂwﬁbeatm '

S‘P&
2) For Ofpa:ra,graph ) of ) Actions, md: as Lhe following,
caction mrtng with respect to exdsting siruciures,

mmnca u;-;hf mates agpiyin reparties, facdtities and lands where -

aevitday conductad will be

- Tesy Similar in scope end cperaton to »
‘ activities currently belng conduciad at
Ozona40,), S0z o NGO g ool
riivtouiys & Has, and lands; for example, :
M 8 Areas 100 rgloceten of personnal, disposition of
Czone (YOO S , ierally
areas Insida an structures,
azone trareport - pmp-erﬁss. facilitfes, and lands, rant
arsas outtide an = subsidies, operation and maintenance
czone Teresort e | 100 coOst subsidias, the exarrise of
Carbon moncxda: ‘ . recsivership cr comservatarship
P ascance Arsas 100  authority, assistance in purchasing
%HMM 100 str‘ll.ChL‘L'B:S mdt.b_eproducdon of coing
: Maitscancs Arses (:d]'l'ha ting of le1ses. licansas
- B suchas fm-gg:;cu*..s and trads, permits,

and easements where sctivitles” .
conducted will be similar in scog: and’-

"' gperaticn te acnviues cu.zrently

conducted:

- {xdf) Pla.n.n.ing. studie—s, end prov;sxon
of technical assistance,

{x4i1) Routdne operstion of&c:h..xes.
mobile assats and equipment

{xiv} Transfars of ownership,
intaresis,znd Htles in land, facilities,
and real and pe—sm:al properdes,
regardiess of the fcr:n or maLhod of zhe
transfer, :

(xv) Tha de-sign.aaoh ofempcwement :
zanes, entgrprisa com.n.iues,
viticaltural arsas. ‘ )

{xvi) Acticns by any of the Faderal
banking sgencies or the Fedaral Reserve
Eanks, including actons regarding
charters, applications, notces, licanses,
the supervision or examination of
depositery institutions or depesitory
insdtution holding compantes, access ta
the discount windaw, or tha provision
of Bnancial services to banking

' crganizations ar to any depe:mﬁt

Agency of msm:.me.ntﬂ.hty of the United

States, .
{xevii) Acﬂcms by t...e Boa:d of

Gavarnors of the Federal Rasarve !

. Systen: or any Fedaral Resérve Ba.nk
- pecessary to affact monetary or ‘
o amhangamte ‘policy.

{xwiii} Actions that;m'n{em-em i, h
Foreign a.&a:.rs funcﬁon of the Umted

States. | .- L
- {xix] Actions {or pomons Lhereoﬂ
with transfars v

af land,

i facilities, title, and real propertes
through an enforcesble contract 'or leasa

sgreement whare the delivary of the
deed is required to occur pramptly after
2 specific, reasonable condition is met,
such as prompily aftar the lend is
cartifled 25 meeting the reuiirements of
CERCLA, and whers the Federal agency
does nct retain continuing suthority to
control ernissions associated with
lands, facilities, title, o resl properties.
{xx} Transfors of real proparty,,

ingluding land, fm:.hnes, ard ralated.

perscnal property from a Federal entity
to e.u.cther Federal entity and - -
ents of real property, including
facilites, and related personal
party from a Fadaral entity to

lem

mctha: F&deral entity for subsequant

deeding to eligitle applicants.

{>cd) Actions by the Department of the
Tmasm-ytoeﬂ"edﬁsce.lpoi.irfyendm
exercise the borowing aur.horiry of the
nitad States

{3) ActHons whare the s.m,issmns are
not reagqnably fares&eanle. such as the
following:

(1) Initial Outer Continental Shelf
lease sales which are mads on 2 broad
scals and ara followed by exploration




O
-y

e

4P e b, VA

o ._raqu:smciz ofpa.v:gm.pb. [e] ofth.ts
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and development plms en 'y pm}ac:
level. .

(i} Eloctric pommﬂ:aﬁ.ng uc'dvmes
that involve the acquidton, sale and
tramsrnistion of alactdc enetgy. .

{4] Acdons which implement a
decision to comduct or carTy ouf 2
canforming program such as prescribed
burning acians which are consistent
with & cnn.fnr::u:g lazd m.mage.ment
pla-.

{d} Mmﬁﬁ.st.aning cthsr
recruirstments of this subpart, a
c::nfcmty determinaticn {3 pot
required for the following Federsl
ar:::c:n.s {or partion thereaf]: |

{1} The partion of an action that
{ncludes meior naw or moadified
staticnary sources tha.trequ.i:e a permit
undar the naw sourca raview (NSR)
program {saction 173 of the Act) ar the
preventing of fignificant detarieration
p*z(:-gjzzi_*ctn[nﬂel. part Caf the Act),

2 cns 0 raspens2 (0.
emergencies ca'mb.u-a.l-d.mm-:sut:n as
hu.mcz.n.e:s, earthquakes, eir., which are
mm_eﬂcadda . thm the arder ofhomc:

73 af amergen
and, Lf epplicabls, wmg

(3] Rasaarch, invesuguﬁcm, stu.d.te:!.
fother tHam -

tessarch, af detarinined by tha-Statg '

[Slﬁmc:em_mm:ﬁ'omram&dial
end removal actions cartisd out under
the Comprehensive Environmental
Rsspmsa&omp&naﬁaamduab:.!ﬂ
Act and associated reguiations to

Temmmdihﬁmpty

mmbﬁmﬂm@dmmtsofm
permitting program or ars
exsmptad from cther envirormental
regulation under the ians of
(ER(CIA and appli laragule.nom
mmm

c(:}nﬁf.numg uepa.rtof
a TeSpCnse to AR SIMAIZency
or disester under paragra h{dj(zio.fﬁ:is
mmdwhmmmie
L_mammtbsa.&erthac:mm.ancem
of the responsa to the eam
m@dzpmmhiﬁtzidm
soction o exem .

reqmmmnoi&n.bpm@lyiﬁ

- +»  demopstrata g
‘with thiz
. ‘and {ndirect emissions from tha type of

- conform mldﬂos.‘;

‘standerd ar

(1} The Fedaral agency taking the
actions makes & wriiten detavmination
that, for & specifisd pericd not to axcsed
en sdditional 8 months, it (s im.pru.uical
to prepara the analyses
whick would ctherwisa raquirad and
the ecdens cannot be dalayed dué-to
ovarriding cancerns for public heatth
and welfars, natonal secxoity intsrests
aad ' icy commitmants; or

(2] Por aciong which are to be taken
after thosa actions coverad by paragraph
(e)(1) of this socticn, the Fedaral agency
Imakes a naw determination ag providad
in oh (e}{1) of this saction.

1} Notwi octher
requiremients of this subgatt, actions - -
specifed by individual Federa! agancies
that have mat the critesia set forth in
either ph (g1} or (g}(2) of this
gection and the' est forth {n

h (g)(1) o (g)(2) af this section:

pangan
{1) The Fedsral agancy must cisarly
matkods consigtent

- that the totat nfdiract -
detivitdes which would bepremmad -3
i) Causs or caniribute t5 eny hew. ‘;i

vicladan ofmystmdn’dmsnym
{ii) Intarfore with icng in tha

a '_"applfcab!.a STP for raintenance cf::ty ‘

standard;.
(ﬁﬂbametba&uqmsymrmcdry

' ofa.ny sdt&:gﬁolmimofmystmdsd

R o] Datey Somely ettatmment of
Delay timely azy

ary required
md:xﬁmcrotbﬂmﬂactnms
mmyuminduding,m&!pplimble.
emmianlewh:podﬁ.sdtntbs
applicabla SIP for purpeses of
fu‘ih}.&dmcnmg_ﬁancfmesmbh
& Progress;

(8) A dermonstration of attainment; or

§°§?mmw1”‘°’ provids

2 must
documentsticn that thae total of divect
and indirect emissions from such future
actions would be balow the emistion
rates for ¢ conformity determinaton that
ara establishad int peragreph (b) of this.
socicn, based, for exmmpla; on gimilsr
econs taken over recant yeers.

(z) In addition to meeting the critaria
for establishing examptions set forth {n
paragraphs (g){1} ar (gH2) of this secten,
the follawing procedures must aiso be
complied with to prasuzne that ectividas
wfgl}coﬁiogm.m identfy
1 ugmzﬁmust

_throwgh publiaﬂm

3150 sh.ali a.ppiy 2 the. Federal
" acton,

instrumestall

Begister its list of proposed a.cnwtia
Lb.a:a:epresumedtocoufcrma.ndtha
basis for the presumpticas;

(2) The Federal agency must notify
the sppro mta EPA ng:ona_ Qfeals),
State and local ity agencies and,
whars apchsble @ eguncy designated
under section 174 of the Act and the
MPC and provids at lsast 30 days Fer
the public 1o comment cn tha list of
propased activities presumed to
conform;

(3] The Fedsral agency must
document {ts responss to all the
comments recaived and maks the
comments, responss, and Snal list of
activities availsble to the public upon

request; and

(4) Tha Pedera! agency must publish
the final list of such acHvities in the
Federal Registar.

(1) Notwithstanding thas other
requirements of this subpart, when the
total of direct and (ndirect emigsions of
any poliutant from s Federal action does
not o or exceod the ratss specifiad
in parsgraph (b} of this sactian, but
represants 10 percantar more of 4

nanmamme:ntc:mmcams e .

" total émiddions of that po.futant, the ©
. action is definad as's rsgzcmal.y

- slgnificant actod.and 4Ha )
-0f§93,150 and §§53:1553 t:.ruugh

UlWhe:ea:nactcnatharwzsa

presumedtcm‘ammdm h o

() of this saction is a regl 7
significant acton or does not in Ia.c:
meet ans of the criteria in parsgraph
(2)(1) of this sacton, that action shall
nct b prasumead to conform and the
requirements of §93.150 and §§93.155
through §3.180 shall apply for tha
Foderal acticn.

(k) The provisiens of this subpart
shall appiy in all nenstteinment and
ma.u;temnce arsas

§53.154 Conformity easiysis.

Any Federal department, agency, ot
cf the Federal
governmant an action subject to
this subpart must maks its own et
conformity datermination consistant
with the requiremants of this subpart In
maldng its canformity determination, a
"Faderal agancy must consdder commants.
fom any interested partiss. Whers
multiple Federal agencies have
furisdicdon for various espectsof a
project; & Fedaral agency mey chooss tg
adopt the analyds of another Federal
ageacy of develop its own analysia in
arder to maks its conformity
detarminsting,

Lu.:e.ments_' s
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$SL155 Repartiag nq.drlmuu:.
(&) A Pederal ag-e:ncy
. ticm um .
§53.158 mus p?mvide totberappmpﬁata
EPA Regiopal' Cffice(s), State and local
alr quelity agonciss and, where
spplicable, affectad Fedaral land.
managers, the agancy designated under
socdon 174 of the Act and the MPC &
390 day notice which describes the
propesed action and the Federal
a.ge::cv’s draft co:a.fcrzmty determinatica
on the acdon. '
{b] A Faderal agency must ncrt:fy the )
approprizte EPA Regional Ofice(s),
Stats and local afr quatity cies and,
whare applicable, affected Pederal land
managers, the agency designated ander
section 174 of the Claen Air Act and tha
MPQ within 30 days after making & flnal”
canformity determination under
§93.158. :

| §SL15S . Public participation,
{a} Upon request by any
a2 specific Fed acdcn:.

Federa! agency must maks availahis for
review itz draf conformity
dutz:mim&cn wnder § 93.158 with
sup materiaix which describe the
an ytzcal meathods and conclusions

detarminaticn is reported under
§83.155, unl=ss the Federal action has.
besn completed or s continucus

bag boen commencad 1o
implament that Federal acdon within &
reasonshis Hmae.

(b} Cngoing Federsl activities at a. .
given site showing cantdnuous program
‘arg ot new actons and do not require
perfodis redeterminations sc lang as -
guch activities are within the seope of

tha fnal conformity determination
e under §53.155. '
¢} If, after the confozraity

dstarmination is made, the Fedaral .
acdan is changed 6o that there isan-
intoease in tha totalofdirect and
indirect emissicos, above the levals fn
§93.153{b), & new canformity
determination {3 requirad.

§T.158 Critoris foe detoerhining
conformity of peneral Federal actione. -

-- {2} An action required under § §3.153
ta have & comformity determination for
& specific pollutant, will be determinad
to conform to the applicable SIP £f, for

polhrtant that excoeeds tha rates in
§83. 15383}, ot atherwise requires s
conformity detarmization dus ta the
total of dirset and fndirect emizsions

fom Lha-‘:ifm m«:ﬂﬁbe requirements
specifi paragraph {bj of this

saction, based on Jogal air quality
modaling analysis; or

(ii}Where tha State agency primarily
rasponsible for the apphcabc{
determines that 20 araawida gir quah!y
modeling analysiy is appropriste and
tha! « local afr quality modaling analysis
is not needad, the total of direct and
{ndiret emissions fom the action meet

the requirements s in paragrapir
bl of sacon, nged on areawsdep
modeim or meat tha rsqu.renent.s of
(8)(5) ofthis section; or

(5 e:omacrmtmgen dicxide, and
forp of paragraphs (2}{3){11} end
(a}[cl] i1} of this secton, sach portion of
the action or the sction as a whole meeats

- ,al,ngrlof the following requirements:

Where EPA basapproved a

Tovision {0 an area't aflainiment or

maintepancs demonstration sfler 1590
amd the State makes & determination as
provided in g:gnph {allSHI)(A) of this
secton-orw, the State makes a
comumitment.as provided in p-aragraph
(a)(5){i)(B} oftb.:.s saction:

(A) Tha total of direct and indirec
emissions from the action {or portion

" thereof} isdetermined and dmented

relied upan in makfng the agglicabﬂity from the acticn, the acfonmests the - by the State agency primarily

. anaiysis md dreft cm:fcrmi"?
determination. - g
- fb) A Feders] agewmustma.ks L
publcits dft comformity. -
' determinatich under §$3.158 by plaa_n
',.amcabvp—memamsemmﬂ entin
a ¥ Dewspaper of gen circulation
-in the araa «factad by the acton dnd by
providing 30 days for writtan public
comment to taking any formal
action on the dra#t determination. This
comment period may ba coocurrent
with any other public jovolvemant,
such s occurs in the NEPA process. |
{c] A Federal agency must document
its respanss to all the comments
teceived on its draft conformity
determination undar § 93.158 and make’
-the comments l.Bd. responses available,

upcu:re-q persan regarding &
eda-a{mon, within 30 days

oft.heﬁmlcon.ﬁmmtydatezmmaﬁ

(d) A Fedaral agency muust make
publicits fnal
determinaticn under § 83.158 fora' -
Federal acticn by placing a notica by
pmminmtmﬁmamlnnd.aﬁym;
newspaper of general circulation In-
maﬁactsdbyihawﬁnnmthmsu
day:afthnﬁmlcmfmmﬂ?
determination.

$9L157 Frequency of conformity
Crtar i tiond.,

{2] The conformaity status of & Fedaral
scticn sutomaticaThy Ianseq § yoars from
thedatasﬁmlc::zmi d

‘ c»mne and nitrogen digxide, the to

requirements of paragraph {c) of this

" sactioh, and meetz any ofthe fnllcrmng
requiretments:

(i} Fer amy miema po]lutz.nt. thg to‘t&l
"of direct and indireét emissions from

the action are spec.ﬁcall idantified and

- sccountad {or in tha apph
attainmant urmemta:a.ance
' demonstration;

{2) Far czone or nitrogen dir:xlde tha
total of direct 2nd indirect smissions
from tha acticn ara fully offsst within
the sams nonattaimment or maintanance
area through a revision to the applicable
SIP or 4 similariy enforceable massure
that effacts smission reductians so that
there s no nat Incresss in amissions of
that polhutant; -

Ipuurany criteriz pollutant,

a SIP's

of
direct and iutcgiraci srzissions f:-om the
action meet tha requiremants:

(i) Specified in paragraph (b) of this
sacticp, betad on areswids air quality
modeling analysis end local air quality
modeling 3 or
{ii) Meet the

requiremems of -
l:\em,g:mph (a}s) of this secticn and, for
ocal air tfymodeﬁng anal the
requirement of parsgraph (bl o
scton;
(4) Fer CO or PM~10—
(i) Where thae Stats primarily

- responsibie for the applicable STP°

determines that an arsawids ait quality”

modaling enelysis [s not needed, the
total of direct md i.udirec.’ am.imcns

respensible for the applicabie SIP m '

. resultin a level of emissions which,’
: ,wgetbaméanomaeqﬁ.o—s inthe .. .
" nopattainmént {or maintenancs) ares,. | - 1o ¢ .
would not-exceed the smissicns budger.s. "

speciﬁedmthaa Licable STP; |

{B) Tha totalo and indirect '
emissions from the sction (or portiozn
tharesf) Is determized by the State
agency responsibie for the applicable
STP to result in & level of emissions
which, together withall other emissions
in the nonatiainment {ar maintenance)}
args, wauld excaed an emissions budget
spocified in the applicable SIP and the
State Governor or the Governor's
designee for SIP sctions makes 2 wrilten
commitment to EPA which Includes the
following:

(N1A spaciﬁc: schedule for adoption
and submittal of & revision to the STP
which would achieve the needed
smission reductions prior to the time
amissions from the Pedera.l acton
would ocoun

{2) Idenb.ﬁmﬁcn of fic measures
for incorporation into the SIP which
would result in s level ofem‘.zsons
which, together with all other emissions
ip the nonattainment or maistanance
araa wrould not excesd any amissions .

et ?edﬁed Inthe s hcenie S
emonsration Lh.i?aﬁ ‘exdsting

lpphc&bi-e SIP requirements are being
implemanted in the area for the
potintants affected by the Federal
actian, and that local authority 1o




1

. fully offkets'its einissions within ths
" 'same nonadainment or mamtene.nce .
+.‘aveg through & revisioS.fo-thee zcaoisi B .
L PP » Ending-ol conformity musibe fdattifed
. -that effaczs emnission réjuctions equai to
'-jo-' g-'-eater .J:a_J the tch.él' of; d::ec" znd. )
©iadirect emissions from the acticd so

. .that there is-go net increase’ inl” -
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unplamant additional requirements has
been full pursued;

{4) A ate:mumt.zou that the
responsible Federal agencies have
required all reascnable mitigetion
measures associated with their action:
and

[5) Written documantation mclud.mg
all air quality anelyses supporting the
conformity deterzlination;

(C) Where 2 Federal agency made &
conformity determingtian based on &
Stata comrnitment undsr paragraph
(aHS}i1(B} of this secticn, such a Stats
commitment is automatically deemed a
call for 2 SIP revision by EPA under
section 110(k)(5) of the Act, effective oo
the date of the Fadaeral conformity « _
determiration and requiring response
within 18 months ¢r any shorter time
within which the State coramits to
revise the applicable SIP;

(ii} The action (ar pomon theract), as
detgrmained by the MPO, is specifically.
included iz a current transportation
plan and mansportgtion improvement
program which have been found to-
confarm ta the applicable SIP under 4Q
Cl"?. part 51, subpert T, or 40 CFR part

2, subpeart
“(iih) The ar::mn (or portion thereef)

SP oren e*‘LE.L.’j snforceebin Teasure”

- -

emissions of that pollutant;

. (iv) Where EPAEn.as notapproved a
revision to the relevent SIP attainment
or maintansnce demonsiration since
1540, the total of direct and indirect

"emissions from tha action for the future

years (descsibed in §93.159(d) donet |
increass emissions with respect to L‘:}e
baseline emissions:

(A) The basaline emissions reflect the
historical activity levals that occurred in’
the gecgraphic area affectad by the
propassd Federal action during:

(1} C.alenw yasr 1990;

(2) The calendar ysar that is the basis
for the classifceton (er, where tha
clessification is based en multiple years,
the maost representative year], if a
classification is promulgated in 40 CFR
partBliaor’ )

(3] The year of the baseline invantory
in the PM~-10 applicabie SIP;

{B) The bassiloe emissions are the
total of direct and indirsct emissions
calculated for the future years
{described in § $3.159(d)) using the
historic activity levels {desc:med in
paragraph (2)(S)(iv)(A] of this section)
and appropriate erzission factors for tha
future years; or

(v} Whare the action invelves regicpal
water and/or wastawatar projects, such
projects ars sizsd to mest only the needs
of population projections that ara in the
applicable SIF,

{b) The areawidae and/or [ocal air -
quality modeling analysas must:

Eizl Meat the requirements io $93.158:
an

{2) Show that the sction does not:

(i} Cause cr contribute to any naw

violatico of any stapdard in any area: or

(i) Increasa the fraquency or saverity
of any existing violalian of any standard
in any area, -

{€) Notwithstanding any, other
requiremants of this section, an acticn
subject to this subpart may notbe
detarminad to conform ta the applicable
SIP unless the total of dirsct and
indirect emigsiond from the sction is in
compliance or consistant with ali
relevant requirements and milestones
contained in tha eppliczble SIP, such as
elemants dantified as part of the
reasonable further progress schedules,
assumptions specified in the attainmeat
or mmt.a:m.nce demonstation,
prohibiticns, numerical smission limits,

_and work practics requirements, -

{d Any analyses required under t;s A

" sécdor must be completed, and any
'm..uga.uon racu..reme.nrs necesgdry. Aor a.;

" bafore the' aeterm_.namon of qanform:;y .
zs made- o R .

- 55:3.159 Procsdures fof confcrmh?
' detsrmingdons of general Federz! actions.

{d) The analysas required undar this
subpart must ba based on the latest
planning sssumptions,

{1) All planning assumptions st be
derived from the estimatss of
populaticn, employmeat, travel, and
congestion most recently approved by
the MPQ), or other agency autherized to
make such estimates, whars available.

(2} Any revisions to these estimates

. usad as part of the conformity

detarminstion, including projected
shifts in geographic location or level of
populatian, empleymant, tavel, and
congestion, must be approved by the
MPO or other agency authorized to
rmake such estimates for the urban area.
(b) The analyses required under this
subpart must be on the latest and
most accurate emission estirmation
techniques available as described below,
unlass such tachniques are
inappropriate. If such techniques ara—
mcpmpmm and written appraval of
tha EPA Regicna] Administrater is
obtained for any modification or
substitution, thay may be modified or
anothar techrique substituted oo 2 case-
by-case bagis or, whers appropriats, ca

& genaric basis for & specific Federal
ag en? program.

(1) For motor vehicie ernissions. the
most cireat version of the motar
vehicle emissions model specifiad by
EFPA and availabis for use in the
prepearation or revision of SIPs in that
State must be used for the conformity
analysis as spscified in paregraphs
('a;(l}(l) end (ii} of this saction:

(i) The EPA must pubLsh in the
Federal Register a nctice of availability
of an¥ new motor vehicle emissions
model; and

{li) A grace period of 2 months shall
apply during which the motor vehicle
emissions model pravicusly specified
by EPA as the most current varsion may
ke ussd. Conformity analyses for which
the gnalysis was begun during the grace
period or no more than 3 years before
the Federa! Register notice of
aveilability of the latest emission model
may continue to usa the pravious
version of the modal specified by EPA.

{2) For non-motor vehicle sources,
ingluding stationary and area source
amissions, tha latest emission factors
spacifisd by EPA in the “Compilation of

Alr Pollutant Emission Factors (AP- ... .-«
$2)""1 must be used for the conformity” 77

analysis. .unlsss more accurste emission

. aat& are aVaﬂa.hIe-,SLC:l i85 actual.stack
s». c*.f.ta “om s‘.a,.c'm:v sources me'
of the conformity’ ana’lyms. -

(c Ths air guality mcdelng analyses

. required under thissibpart must ba. + ¢ =

based cn the applicable eir quality
modets, data bases, and other
requ.u'-amant.s specified in the most
recant version of the “Guidsline on Air
Cuality Models (Ravised)” (1985),
including supplements (EPA '
publication no. 450/2~78-027R) 7,
unless: .

(1) The guidsline techmiques are
inappropriats, in which casa the model
mzy be modifisd or another meodel
substituted oo & case-by-czse basis or,
where appropriate. on & generic basis for
2 specific Fedarel agency p m: and

2) Written approval of the EPA
Reglonal Administrator is obtzined for
any medificetion or substitution.

F;i) The analysaes required under this
subpart, except §93.158(a)(1), must be
basad pn the total of direct and indirect
emissions from tha action end must
reflect emission scenarias that ere
axpectad to occur under each of the
following cases:

(1) The At mandated attainment year
or, if appliceble, the farthest year for
which emissions ara projectsd i in the
meintenance plan;

Copiss may b-a cbtained froca the Techrizal
Su:pot“ Divitioe of QAQPS, EPA, ME-14 Resavrch
Trizmgle Pask NC 2r71L

L3ae foctnats 1 at § 93.150OK D).
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{2) The yoer &:t:ing_wh.iq:.h the total of identified as conditions for making

ditect and Indirect emissions fom the  conformity determinaticos
actian s expactsd to ba the greatest an {c) Parsoms or agencies voluntarily
.anacnusibagsiend .. 0 committing to mitigation measures to
- {3) Any yeer for which the licsble facilitats positive canformity

SIP specifos an emizgess budget,
$5L160 Mitigrtion of alr quality impacts.

{2} Any meesured that are Intanded to
mitigate wir quality impacts must be
{dentified and the process for
implamentatian end anforcement of
such meastures must bo described,
inelnding &n implemantation schedule
containing explicit imelines for - confarmity deterrnination.
Implamentation. - - - {s) When.necessary bacausa of

(b} Pritr todetemmining that a Federal . changad circumstances, mitigaton
wHon isin confoemity, the Federal measurss may be modified so long as

detarminations must comply withthe
obligations of such commitments,

"{d) In instances whare the Federal
agency is Hcensing, permitting or
otherwise approving the ecton of
another govarnmantal or privata endty,

- approval by tha Foderel agency must
conditioned op the other entity meeting
the mitigafion measurss sat forth (o the

igency making tha conformity. : thd pew mitdgation messires continue
{etarmination mast obtater written - to support the canformity
sommitments from the appropriate determination. Any-praposad changs (n
rerzans or agencies to im tany . the mitigation meesurss (s sublect ta the

aitigation messures which are reparting requirements of §93.158 end

- g -

-

I

the public participation requiremants of
§53.157. .

- {f) The implementation plan revidon
required in § 93.151 shall provida that

. written commitments to mitigation

measures must be obtained priarte a .
- positive conformity determinstion and
" that such commitments must be
fulfitled.

{g) Altar a State revises Its SIP to
edopt its general conformity rules and
EFA approves that SIF revision, any
egreaments, including mitigation
maasures, nace for & conformity
determination m both State and
federaily enforceable. Enforceabiiity

" through the applicable SIP will apply to
a!l parscns who_agrea to mitigate direct

© and {ndiract arnissicns associated with
a Pedetal action for s conformity
detsrmination.

{FR Doc. 8325318 Filsd 11-25-93; 8:45 arm)
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New Rule, Series 35, Requirements for Determining Conformity of General

Federal Actions io Applicgble Air Quality Implementation Plans (General

Conformity)

DATE FILED AS AN EMERGENCY RULE: October 8, 1994

DECISION NO. 16-94

Following review under WV Code 28A-3-15a, it is the decision of the Secretary of State
that the above emergency rule be approved. A copy of the complete decision with

required findings is available from this office.

KEN HECHLER

Secretary of State
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EMERGENCY RULE DECISION
(ERD 16-94)

AGENCY: DEP - Office of Air Quality

RULE:  New Rule, Series 35, Reguirements for Determining Conformity of
General Federal Actions to Applicable Air Quality Implementation
Plans (General Conformity)

FILED AS AN EMERGENCY RULE: October 8, 1994

par. 1 The DEP - Office of Air Quality (OAQ) has filed the above new rule as an
emergency rule.

par. 2 West Virginia Code 29A-3-15a requires the Secretary of State to review all
emergency rules filed after March 8, 1986. This review requires the Secretary
of State to determine if the agency filing such emergency rule: 1) has complied
with the procedures for adopiing an emergency rule; 2) exceeded the scope of
its statutory authority in promulgating the emergency rule; or 3) can show that
an emergency exists justifying the promulgation of an emergency rule.

par. 3 Following review, the Secretary of State shall issue a decisicn as tc whether or
not such an emergency rule should be disappreved [(29A-3-15a(b}].

par. 4 (A) Procedurat Compliance: WV Coda 28A-3-15 permits an agency to adopt,
amend or repeal, without hearing, any legislative rule by filing such rule,
along with a statement of the circumstances constituting the emergency,
with the Secretary of State and forthwith with the Legisiative Rule-Making
Review Committee (LRMRC).

par. 5 If an agency has accomplished the above twe required filings with the
appropriate supporting documents by the time the emergency rule decision is
issued or the expiration of the thirty-five day review pericd, whichever is sooner,
the Secretary of State shall rule in favor of procedural compliance.

par. 6 The OAQ filed this emergency ruie with supporting documents with the Secretary
of State Ociober 6, 1994 and with the LRMRC October 6, 1994,




par.

par.

par.

par.

par.

par.

10

11

12

It is the determination of the Secretary of State that the OAQ has complied with
the procedural reguirements of WV Code §29A-3-15 for adoption of an
emergency rule.

{B) Statutory Authority - WV Code 22-5-1 reads:

It is hereby declared to be the public policy of this state and the purpose of this
article to achieve and maintain such levels of air quality as will protect human health
and safety, and to the greatest degree practicable, prevent injury to plant and animal
life and property, foster the comfort and convenience of the people, promote the
economic and social development of this state and facilitate the enjoyment of the
natural attractions of this state.

To these ends it is the purpose of this article to provide for a coordinated stafewide
program of air pollution prevention, abatement and control; to facilitate cooperation
across jurisdictional lines in dealing with problems of air pollution not confined
within single jurisdictions; and to provide a framework within which all values may
be balanced in the public interest.

Further, it is the public policy of this state fo fulfill its primary responszbzlu} for
assuring air quality pursuant fo the "Federal Clean Air Act,” as amended.

[t is the determination of the Secretary of State that the OAQ has not exceeded
its statutory authority in promulgating this emergency rule.

(C) Emergency -- WV Code 29A-3-15(g) defines "emergency” as follows:

(g) For the purposes of this section, an emergency exists when the promulgation of
a rule is necessary for the immediate preservation of the public peace, health, safety
or welfare or is necessary to comply with a time limitation established by this code
or by a federal statute or regulation or to prevent substantial harm fo the public
interest.

There are essentizlly three classes of emergency broadly presented with the
above provision: 1) immediate preservation; 2) time limitation; and 3) substantial
harm. An agency need only document to the satisfaction of the Secretary of
State that there exisis a nexus between the proposal and the circumstances
creating at least one of the above three emergency categories.

The facis and circumstances as presented by the OAQ are as follows:

The purpose of this rule is to adopt the requirements of 40 CFR Part 23, Subpari
B, "Determining Conformity of General Federal Actions to Siate or Federal
Implementation Plans.” The federal rule was promulgated by the U.S.
Environmental Protection Agency (USEPA) to implement Section 176(c) of the
Clean Air Act (CAA), as amended (42 U.S.C. 7401 et seq.) which requires that
all federal actions conform to applicable air quality implementation plans. This




par. 13

par. 14

rule only applies to areas designated nonattainment or maintenance areas under
the Clean Air Act, as amended.

The proposed rule was filed with Secretary of State, and with the Legislative
Rule-Making Review Committee, as an agency approved rule on August 12,
1994. The proposed emergency rule is identical to the rule as filed on that date.
The State musi submit the conformity provisions to the U.S. Environmental
Protection Agency within 12 months after November 30, 1983 (40 CFR §51.851).
Hence, November 30, 1994 is the statutory deadline for submittal, which is the
reason that DEP is filing this rule as an emergency rule pursuant to W. Va. Code
§29A-3-15(f). This section states, in part, that an emergency exists when the
promulgation of an emergency rule is necessary "to comply with a time limitation
established by a federal staiute or regulation”.

This rule sets forth policy, criteria and procedures for demonstrating and
assuring conformity of such activities to all applicable implementation plans
developed pursuant to Section 110 and Part D of the CAA. The rule generally
applies to federal actions except: (!) Those required under the transportation
conformity rule [40 CFR Part 93, Subpart A}, (2) Actions with associated
emissions below specified de minimis levels; and (3) Certain other actions which
are exempt or presumed to conform to applicable air quality implementation
plans.

Some examples of federal actions requiring conformity determination include:
Airport construction/modification grants; leasing of federal land; granting a permit;

construction of federal land; prescribed burning; reuse of military bases; and
water {reaiment plants.

It is the determination of the Secretary of State that this proposal qualifies under
the definition of an emergency as defined in §29A-3-15(g). . . "to comply with a
time limitation established by a federal statute or regulation.”

This decision shall be cited as Emergency Rule Decision 16-84 or ERD 16-94
and may be cited as precedent. This decision is available from the Secretary of
State and has been filed with the DEP - Office of Air Quality, the Attorney
General and the Legislative Rule Making Review Commission.
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BIVISION OF ENVIRONMENTAL PROTECTION
GASTON CAPERTON 10 McdJunkin Road DAVID C. CALLAGHAN
BOVERNCR Nitro, WV 25143-2506 CIRECTOR

July 23, 1594

Ms. Judy Cooper

Director, Administrative Law Division
Secretary of State’s Cffice

Building 1, Suite 157K

Charleston, West Virginia 253CS

RE: CSR-45-3%5 - Requirements for Determining Conformity
of General Federal Actions to Applicable Air
Quality Implementaticn Plans

Dear Ms. Cooper: -

This is to advise you that I am giving apprcval for the
filing of the above-captioned rule with your Cffice and the
Legislative Rule-Making Review Committee as an agency-approved
rule. '

Your cocperation in this regard is very much appreciated.
If you have any guestions or require additional informaticn,
please feel frees to contact Roger T. Hall at 759-0515.

Sincerely

id C. Ccal an
Cormissicne
Bursau of Environment

DCC;RTH: cc

Attachment -




DEPARTMENT OF COMMERCE, LABOR & ENVIRONMENTAL RESCURCES

DIVISION OF ENVIRONMENTAL PROTECTION
1558 Washington Street, East

Gasian Caperton Charleston, WV 25311-2599 ' David C. Callaghan
varner Diractor
John M, Ranson C AnnA. S
; pDanar
Cabinat Secratary Deputy Directar

June 23, 1394

Ms. Jeanne Chandler

Librarian :
Office of Air Quality : =
1558 Washington Sireet, East
Charleston, WV 25311

Dear Ms. Chandler: - , . .

On Friday, July 28, 1994, the West Virginia Division of Environmental
Protection, Office of Air Quality, will hold a public hearing on proposed rules. For
your convenience enclosed is a copy of the "Notice of Public Hearing". The hearing
will be held in the Office of Air Quality's conference room located at 1558 Washington
Street, East, Charleston beginning at 9:00 a.m. The hearings will be on the
following proposed rules: 45CSR14, 45CSR15, 45CSR18, 45CSR19, 45CSR33,
45CSR34 and 45CSR35. ]

If you have any questions or comments, please contact the undersigned.

Sincerely yours,

A

Dale Fariey
Chief, Office of Air Quality

DF/tlm

Enclosures




DEPARTMENT OF COMMERCE, LABOR & ENVIRONMENTAL RESOURCES

DIVISION OF ENVIRONMENTAL PROTECTION

Gaston Gaperton 1558 Washington Streat, East

5311- David C. Call
Govarror Charleston, WV 25311-2599 o avyDirBdoraghan
John M. Ranson . . o _ Ann A S
Cabinel Secretary . Spaner

Daputy Director

June 22, 1994

Charleston Daily Mail

Legal Ad Depariment = -
1001 Virginia Street, East T S
Charleston, WV 25301

Dear Legal Ad Department:
Please publish the enclosed "Notice of Public Hearing" as soon as possible as
a2 Class I legal advertisement. The publication must occcur no later than Thursday

June 28, 1994 excepting Sunday. If you have any gquestions regarding this matter,
please contact Tammy Mowrer at 558-2275. . ' )

You may submit your invoice and a tear sheet to the attention of Ms. Nadine
Sitton, 1558 Washington Street, East, Charleston, West Virginia 25311.

Sincerely yours,

44;31%19}; é Z

Chief, Office of Air Quality

DF/tlm

Enclosure




DIVISION OF ENVIRONMENTAL PROTECTION
GASTON CAPERTON 10 Mcdunkin Road DAVID C. CALLAGHAN
GOVERNGR Nitro, WV 25143-25086 DIRECTOR

September 30, 1994

Ms. Judy Cooper

Director, Administrative Law Division
Secretary of State's Office

Building 1, Suite 157K

Charleston, WV

Re: 45 CSR 35 - Requirements for Determining Conformity
of General Federal Actions to Applicable Air Quality
Implementation Plans {General Conformity)

Dear Ms. Cooper:

This is to advise you that I am granting approval for the filing of the above-
captioned legislative rule as an emergency rule, with your office and with the
Legislative Rule-Making Review Committee. A nearly identical draft rule was filed
with your office on June 21, 1994, Following the requisite public comment period, a
public hearing was held on July 29, 1994, Minor revisions were made to address
public comments and the proposed rule was filed with your office, and with the
Legislative Rule-Making Review Committee, as an agency-approved rule on August
12, 1994. The proposed emergency rule is identical to the rule as filed on that date.

The purpose of this rule is to comply with 40 CFR Part 51, Subpart W, which
requires that states adopt general federal conformity requirements through a revision to
the air-quality State Implementation Plan (SIP). The State must submit the conformity
provisions to the U.S. Environmental Protection Agency within 12 months after -
November 30, 1993 (40 CFR § 51.851). Hence, November 30, 1994 is the statutory
deadline for submittal, which is the reason that the DEP is filing this rule as an
emergency rule.

W. Va. Code § 29A-3-15(1) specifies, in part, that an emergency exists when
the promulgation of an emergency rule is necessary "to comply with a time limitation
established by a federal statute or regulation". The public hearing requirement has been
fulfilled through the hearing held on the draft rule. Therefore, our agency asserts that

Director's Office
Telephone: (304) 759-0515 Fax: (304) 759-0526




the necessary criteria for filing this action as an emergency rule have been met.

Your cooperation in this regard is verv much appreciated. If you have any
questions or require additional information, please feel free to contact Roger Hall at
759-05135.

Sincerely,

Attachment

cieanformidSest3s.ell




