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TITLE 93

PROCEDURAL RULES

WORKERS'

COMPENSATION CFTICE OF JUDGES

SERIES 1

HEARINGS




g 93-1-1." General. ) . L _

1.1. Scope - These procedural rules shall govern the
initiation and «conduct of = hearings in contested Workers'
Compensation c¢laims before the Workers' Compensation Office of
Judges. . ; o - . } : _

1.2. 2Authority - Wesf Virgirila Code §§ 23-4-8¢c, 23-4-15b,
23-5~1g, 23-5-1h. B T ; L

1.3, Filing Date - April 23, 1l9392. ’ oo

1.4. Effective Date - May 24, 1992. R By 3

PRI -

§ 93-1-2. Hearing Process. N ) -2
R -3
2.1, Purpose. T 7T DT AT o

The purpcose of the hearing process shall be to receive - and
consider, as expediticusly and as fairly as possible, evidence
and information relevant to the determination of the rights of
the parties and to provide. a review of the Commissicner's

decisions and determinaticns With "regard to the granting or

denial of any award, or the entry of anvy Order, or the granting
or denial o¢f any medification or change with respect to former
findings, Orders or awards made pursuant"to the West Virginia
Workers' Compensation Law, W.vVa. Code, § 23-1-1. et -seg., as
amended. ' oo T T T T '

2.2. Right to Hearing.

Any party toc a .claim shall have a_ right to a hearing
concerning any issue of fact or law upon which thé Commissicner
has made & determination and entered a protestable ruling, and
upon the timely filing of an obijecticn.

Z2.3.  Iniltiation of the He=aring Process.

{a) Obljecticn. 2any objectlion to a Commissioner's decision
shall be filed with the Office of Judges in writing. '

(L) Time Period for Filing an Objectiocn. Any obijection
under this secticn shall be filed with the Cffice of Judges .
within the time allowed after receipt of the notice set forth in
W.Va. Code § 23-3-1, except as provided in W.Va. Code § 23-5-le.
If an okjection is not—su filed _the Commissicner's declision
shall ke final. ’ '

(c) Action by Chief Administrative Law Judge. The Chief
Administrative Law Judge .shall determine if an objection is
timely filed, and shall notify all parties and their cocunsel of
record of +the determination. Any party may file a Motion to
Reconsider .on the issue of <timeliness with the Chief
Administrative Law Judge, supported by any necessary evidence.
Hearings on such a Motion. may. ke held _as_ needed in the
digcretion o©of <the Chief Administrative Law Judge. Any such




Motion to Reconsider itself must be timely filed. The decision
of the Chief Adwministrative Law Judge on any Motion to
Recconsider is appealabdle to the Appeal Board. —.

(d) Manner and Recelpt cf Notice. Any notice reguired by
these rules shall be deemed adeguate 1f served upon a party, or
if 'a party 1s represented by counsel upon their counsel of
record, by mailing such notice by regular United States mail,
postage pre-paild, addressed .to the party to be so notified at -
their last knowrn address.  Receipt of notice shall ke presumed
seven {7) calendar days after the date of the notice.

{e) Following receipt of a <timely objection, the
Commisgsione¥ shall Forthwith forward o the Chief administrative
Law Judge " all recdrds, ©&r cobies ©of such records, in the
Commissioner's office which relate to the matter objected to.

2.4. Date, Time and Place of Hearing.

{a) Following receipt of a timely objection, the Chief
Administrative  Law Judge shall determine the date, time and
place & hearing will. bée. held, 1in accordarice with W.Va. Code
§ 23-5-1h. The parties may, by mutual agreement and pursuant to
W.Va, Code § 23-5-1h, continue the first or initial hearing on a
protest scheduled before an Administrative Law Judge. However,
such a postponement of continuance by mutual agreement of the
parties may only be utilized one time and only to the initial
hearing. additicnally, the partied must notify the Cffice of.
Judges of their reguest for such a continuance no later than ten
(10} days pricr to the date of the scheduled hearing, and the
parties must also agree that a new hearing date be scheduled no
later than thirty (20) days from the date of the originally
scheduled hearing date.  Hearings may be postponed by an
administra¥ive Law Judge for ygood ciause shown. & ’

(b} The paffies and their: counsel of record shall be
notified of the date, time and place ©of a hearing at least ten
(10) days in advance_of the hearing date.

(c) Hearings may be conducted &t the county Seat df the
county in which the injury cccurred, or at any other rlace which
may be agreed upon by the interested parties; however, if the
ends of justice so “dictate in the .opinion of . the Chief
Administrative Law Judge, the hearing may ke held at any other
place, within or Wwithout "the . state, with or without the
agreement of the parties. In determining a place for hearing,
due regard will be given f¢ the cénvenience of witnesses, but
the ends of justice will contrél. An Admiristrative Law Judge
may, in his or her discretion, conduct any hearing by telephcone

conference call. T . Tt
2.5. Hearing Procedufes} Generally.
(a) Rules of evidence.,  In the conduct <of hearings, the

Office of Judges shall not ke bound by the ustual common law or
gtatutory rules of evidenée, or by formal rules of prcocedure,




except &s prOVlded Ly _these rules. An Administrative Law Judge
shall receive the relevant testimony and other evidence of the
parties and witnesses, subject to objection by any party.

{b) Procedure .. A L .
{1) Presentation of evidence

(a) Order of presentation of -evidence., _The
protesting party shall have the burden of going forth with
evidence. In the event all parties have protested, the claimant
shall go forth, except that for good cause or upon agreement of
counsel, an Administrative Law Judge may permit a wvariance in
the normal order of presentation. Ordinarily the protesting
party shall present all its evidence first. ' The opposing party

shall then go forth with 1its evidence. However, an
Administrative Law Judge ray direct .that the development of
evidence . proceed concurrently cor in such cother manner as may ke
appropriate under the circumstances. . Upon expliration of the
time limits set by an Administrative Law Judge, an Order shall
be issued giving the parties £ifteen (153) days to show cause why
the claim or protest{s) should not be submitted for decision.
In the absence of a showing of good .cause, the claim or
protest(s) shall Dbe. submitted for 4decilsicn. The c¢laim or
protest(s) may be submitted for decision prior to the expiraticn
of the time limits set by an Administrative Law Judge if all
parties agree that the presentation of evidence has been
completed. "If time l1imits have not yet been set by an
Aéministrative Law Judge, either party may move to have the
clalm or protest(s) submitted for decision, arnd an QOrder shall
ba igsued by the OCffice of Judges gliving the parties fifteen
(15) davs to show cause why the claim or protest{s) should not

be submitted for decision.

{B) Testimony. All testimony shall be taken
under cath or affirmaticn.

(C) Cross~examination. a2ll parties shall ke
given reasonable latitude in cross-examining witnesses.
Cross-examination of -expert witnesses by a rarty may take place
prior to resting its case or after all parties have submitted

the reports of_thEi;,expert witnesses.

(D) Marking of exhibits. A1l exhibits offered
into evidence shall _be labeled and marked as either "Claimant's

Exhibits", "Employer's Exhibits", "Commissicner's Exhibits" or
"Joint Exhibits“, and shall have a number assigned in sequence
starting with "1".  All exhibits offered inte evidence, or

copies therecf, shall be appended to thé record of proceedings,
where appropriate, and if any exhibit is not susceptible to
attachment or copving, either a photograrh, facsimile, or
description of such exhibit may be substituted. In the case of
reports by medical providers or other expert witnesses or the
results of tests, the original copy of such report or test must
be offered into evidence.. Upon reguest, and in the discretion




of an Adminlistrative . Law Judge, & copy may be substltuted for
the original. . e T

(2} Objections. An Administrative Law Judge shall
rule upon all objectlons te the evidence or testimony presented
at the hearing cor offered by deposition.  An Administrative Law
Judge shall take intc consideration the apparent reliablility of
evidence, and the basis ¢f knowledge of a witness in ruling on
objecticns. All cbjections shall be noted in the transcript of
the hearing together with the rulings therecon. . Excepticns to a
ruling of an  2Administrative Law Judge shall be automatic. An
administrative Law Judge may require oral argument and citation
of. authority by the part;es in support of or .oppecsed to
objections. o o - ) _

(3) Transcription of evidernce. 21l testimony,
argument and rulings of an Administrative Law Judge shall be
taken down by stenographlc or voice. recording or by other means
and shall crdinarily be transcribed, provided that the Chief
Administrative TLaw Judge ~may, "as provided. in W.Va. Code
§ 23-3-1h, determine that transcription c¢f testimony is not .
necessary. ' ’ = T ' ’

(4) Public access. It is the policy cof the Cffice of
Judges that hearings willl be cpen to the general rublic, sublject
to the following exceptions:

(a) Any person whose conduct is unruly or
disruptive may be remcved frxom a hearing.

(R} Only those pefsons f£or whom adeguate seating
is available shall be permitted to attend & hearing ané there
shall be no duty limposed to provide notice to the public of the
date, time or place for hearings, or .to provide more than the -

usual amount of seating provided at hearings. Seating shall ke S

on a "first come, first served" basis.

(C) Upon written motion of a party in advance of
hearing or upcn meoticn made at a hearing, suppcrted by a showing
of good cause, an Administrative Law Judge may order a hearing
closed to the public., When the interests of justice dictate,
the public may be excluded from a hearing.

(D) an Administrative Law Judge may order that
witnesses be seguestered..

(3) Representation and appearance of parties.

{A) By lndividuals. Any claimant or emplover,
who 1is a natural person, may appear at and represent him or
herself in any hearing.. The Administrative Law Judge shall
exprlaln to any party appearlng without counsel the right to be
represented by counsel, and shall inguire as to the desire of
such persons to :Qb;aig _cqgnggl.;__f;g__gpproprlateﬁ cases the
hearing may be dontinued tc permit a party to cbtain counsel;




however, absent a showing of good.cause, a hearing shall only be
continuaed one time for a party to cobtain counsel.

{B) By corporations. A corpcorate employer may
be represented &t a hearing only by counsel.

{¢) By counsel. Any claimant or emplover may be
represented at- a hearing by an atterney duly licensed or
authorized to practice law in the State of West Virginia.

(D) Lay representative. . A party may not bLe
represented at & hearing by a spokesperscn, lay representative
or anyons else not admltted to practlce law in the State of West
Virginia. - e L , .

(c) Presence of parties. 311 parties te a claim are
entitled to be present and to present evidence at a hearing:;
however, the taking of evidence and the £final determination cof
the issues in litigation shall not be prevented, and a party
shall be considered to . have waived the right to be present if:

(1) after being notified of the date, time and place
cf a hearing, dces not appear, absent a show1ng cE good cause,
or . . ’ CoteIIT CTOETEIoL L IZETTT T _ .

(2) After belng advised by an 2Administrative Law

Judge that disruptive conduct will cause removal £from the

hearing, persists in conduct which is such as tc Justify

exclusion from the hearing.

{4a) Chief Administrative Law Judge's action. The Chief
Adminigtrative Law Judge or his/her authorized representative
shall review the transcripts of the hearing, the testimony, the
evidence and exhikits, and shall take such action with regard to
the issues as shall be appropriate. The Chief 2dministrative
Law Judge or his/her authorized. representative may order further
hearing in a claim when it appears that the record has not been
sufficiently developed to permit & just resclution of any issue.
Any further hearing so ordered by an Administrative Law Judge
shall be limited to those matters referred for further hearing.

2.6, Discovery.

(a) Exchange of evidence prior to hearing. . Any party
desiring to Eukbmit the report of an exXpert or any other document
shall do s¢ by delivering <the original of such report or
documerit “to the Chief Administrative Law Judge by mail with
copies to cprposing counsel or unrepresented partles as soon as
can reasohnably bhe accompllshed following receipt of such report
or document. For purposes of these rules, the term "original"
shall also include certified copies or these documents produced
under s=al. Items not susceptible to reproduction or copying
shall be brought to the attention cof all other parties and thelr

counsel and reasonable opportunity for inspection of such shall

be permitted pricr to hearing.




() Witnesses. All parties shdll notify each other or, if
a prarty 1is represented by counsel, the counsel of recerd, and
the Chief Administrative Law Judge, whether pursuant to a Time
Frame Order &r otherwise, ¢f the names and addresses of the
witnesses whose testimony they intend to introduce, as soon as
reasonably possible, . insofar as such are known or. can be
reasonably ascertained or anticipated. This provision is not to
e constriied as llmltlng the rlght of a claimant to testify at .
any hearing. : - - .

() Failure to comply. . If a party falls to comply with
the disclesure requirémérnts Sf these Rules, an Administrative
Law Judge may take one or more of the following actions:

(1) Order the party to supply the material reguired
by this secticn;

(2) Grant a continuance if good cause is shown;

{3) Prohibit a party Zfrom introducing evidence or
testimony if an Administrative Law Judge finds that the faillure
to disclose was intentional or without good cause; or

(4) Consider the c<¢laim or protest{s) submitted for
decision by the Admlnlstratlve ‘"Law Judge upon the existing
receord. - - -

{d) Interrcgatsries to parties

(1) Written interrcgatories may ke utilized in the
discovery process and. the prermission of an Administrative Law
Judge shall not Ye a  prereguisité to the serving of
interrogatoriess. -Interrogatories and their answers shall be
filed at the tlme of answer with the Chlef Admlnistratlve Law
Judge. P s ) o

(2) Each party &hall be 1imited to & maximum of
thirty (30) written inferrdgatories, with each part or subpart
of a numbered interrogatory keing construed as & separate
interrogatory. D o o

(3) Fach interrcgatory shall consist of a single
guestion, and shall be answered separately and fully in writing
under oath, unless it 1s objected to, in which event the reasons
for ‘objection shall be stated in lieu of an  answer. The party
upon- whom the 1nterrogatories have been served shall serve a
copy ¢f the answers within thirty (30) dayvs after service.of the
interrogatories. An Administrative Law Judge may allow a
shorter or longer time for service of such answer or objectlicon
for gocod cause shown. If the party issuing interrogatories does
not comply with the provisions and limitations of this Rule,
then the zresponding party _need not respond Lo any part or
subpart of the proffered Iinterrcgatcries. Issues regarding
interrcgatories nct resolved between the parties may be dealt
with by Motion to the Administrative TLaw Judge. Falilure of a
party to comply with an Order _issued by an 2Administrative Law




Judg® rFegarding interrogatories may result in submission of the
claim or protest(s) £for decision, dismissal of the protest(s),
or judicial enforcement of the Order. : ) :

COMMENT: The Office of Judges believes that the issue of
interrogatories should be siubmitted to the Workers' Compensation
Committee of the West Virginia State Bar for the purpose of
obtaining further recommendaticons regarding form, procedures,

and enforcement of interrogatories.
2.7. Production of Witnesses and Evidence.

(a) Right to witnesses. Each party is entitled to compel
the &dttendance of any witness whose testimony mayv be relevant
and material, except a Farty is not entitled to the presence of
a witness who 1is deemed unavallable. A witness shall be deemed
unavailable in, but not limited to, the following situaticns:

(1) The witness is not subject to compulsory process
in West Virginia Dby reason ¢f non-residence within, or prolonged
absence from, the State of West Virginia, unless that witness is
the claimant or the emplover. o '

(2) The witness refuses to testify despite an Order
te de sos - S Lo :

(3) The witness c¢laims by sworn affidavit a lack cf
memory of the subject matter. _

(4) The witness is unable to be present or to testify
at the hearing bkecause ©of then existing physical or _ mental
illness or infirmity.

(3) The witness is absent from the hearing and the
reguesting party is not at fault, ‘could not have prevented the
unavailability, and demonstrates that all reasonable measures to
secure the presence ¢f the witness have been taken, including
the timely reguest for and service of a subpoena as set forth in
Section 2.9(»)(2) of these Rules.

(b} Procedures for producticon of witnesses and evidence

(1) Subpoena. The presence of a witness or
production of evidence may be oktained by the isduance of a
subpoena or subpoena duces tecum by an Administrative Law Judge.
A reguést for a subpoena must be made in writing with as much
advance notice prior o tearifig ag posgiblel 7 A subpoena for a
phyvsiclan shall z2lso include a subpoena duces tecum £for the
treatment records and notes pertaining te the claimant. Service.
of any subpoend shall be the responsikility of the party who has
raegquested the subpoena. Upon a Motion te Compel filed by a
party with the Chief Administrative Law Judge due to a witness'
failure tc comply with a subpoena, the Chief Administrative Law
Judge may lissue a&nh Order to campel compliance with the subpoena
and may seek Jjudiciil enforcement of such subpoena.




(23 Service. It shall be the rxeéesponsibility of the
party reguesting the Iissuance_ of _a_ subpocena to serve the
subpoena on a witness by personal service by certified mall, or
by regular mail with & "cdertificate of service executed by
counsel.. E . L L

(3) Witness fees

(&) General. The party regquesting issuance of a
subpoena for a witness shall pay the attendance fees ané mileage
as provided for witnesses in civil cases in circuit court. Such
fees shall be palid .in advance upon a timely reguest by the
witness. . When the subpoena was issued on Dbehalf of an
Adminigtrative Law Judge, ©r the Ccmmissioner, such advance
payment shall not be required. " T _

{B) Expert Witness Fees. The party who .
introduces the report of an expert witness shall be responsible |
for payvment of the appearance fee of such witness, except that -
the Commissioner shall be respohnsible for payment of a witness
fee when the claim has not been rejectéed and the witness is:

(1) An autheorized Treating physician, or

{(ii) A physician or other expert engaged by
the Commissiocrier, or P L S

(iii) An authorized <consulting physician
acting upon referral £rom an authorized treating physician.

{c) Exclusion of evidence. Upon the fallure or refusal of
a preoperly subpocgnased witness _to _appear, preduce reguested
evidence or testify in response to a subpoena, an Administrative
Law Judge may exclude any statfement, record or repcrt rendered .
by that witness from the record of iitigation.

(d) Alternatives to. testimony and other evidence
{1) An Administrative Law Judge may receive and
consider, -~ subject ~ to @ okjection and the right’ of
cross-examination where aprropriate:
{A) Sworn statements or affidavits;
{B) Prior testimonv under oath;
(C) Stipulations of fact or expected testimony:

{D) Depositlions and interrogatories

(2) An~ Administrative Law Judde may recelve and
consider in lieu of evidence which is unavailable:

{A) Testimony describing the evidence;




(B) Zn authenticated copy, photograrh or repro-
duction of the unavailable evVidencs; ’ ' '

() A stipulation of fact cor expected testimony
concerning such unavallable evidence. _

(e) Examinations and evaluaticns

(1} Right to Examination and Evaluation. 2all parties
are . entitled t¢c a reasonable number of relevant medical
examinations or wvocatiocnal evaluations. A reascnable number of
examinations cr evaluations shall ke no more than two {2) per
specialty or discipline invaived péer <¢laim; provided, however,
that upon written reguest a party may be granted the right to
further eXaminations or evaluaticong upohd d Showing ¢f necessity.
Such reguest nmust be served upcn all other parties or their
counsel and filed with the Chilef Administrative Law Judge. The
regquest shall . set _ forth the reasons why such additional
exXamination c¢or evaluatlion i1s necessary. 2All other parties shall
have fifteen {1l%) dayvs after the date of szervice of said regquest
to file a written résponsée. No hearing shall be held upon such
reguest, and an Administr¥ative Law Judge's Order thereon shall
be interlocutory. For purpcsas of  this section, the term
"claim" shall also mean twe (2Z) or more claims which have heen
censcllidated by an Order of an Administrative Law Judge. It is
nct the purpose _of this rule to_ permit parties to submit more
than two (2) exXaminations or evaluatlions per specialty or
discipline involved when more than one c¢laim has been
consolidated by Order cof an aAdministrative Law Judge.

(2} Prompt exchange of reports. Reports of exami-
nation and evaluation which a party intends to introduce into
evidence sghall be promptly exchanged among the parties or their
counsel, and submitted to the Chief Administrative Law Judge
without waiting for a hearing. The failure to do so shall
subject the party to the action set forth in Secticon 2.7 (c¢) of
these Rules. - : - .

{3) 2Admission of reporits. Upon receipt by an Admini-
strative Law Judge, all reports will become a part of the
record, subject tc cbjection and the right of cross-examination.

(43 Reguests for cross-examination. A reguest for
crogs~examination shall be made promptly in writing to an
Administrative Law Judge. .

(3) Production of expert witness for cross-
examination. When creoss-examinatlion of a reporting expert is
properly reguested, it shall e the respgonsibility of the party
cffering the report to procure the appearance of the wltness for
cross-examination. The failure of the witness to appear shall
be grounds for excluding the report offered.

- {(8) Submission without hearing. Following the
submission of reports, in the absence of a need for hearing, the
parties .shall promptly submit Zfor decision the claim or




protesti{s) by mall and provide notice to all oprosing parties
or their counsel. o . .

2.8. Stipulations.

(a) General. A- _written stipulation, or an oral
stipulation on the reccerd, may be acceptad as 2z substitute for
evidence. A stipulation may relate to a gquestion of fact, the
contents of a document, or the expected testimony of a witness.

(k) Requireménts. -~ Before accepting a stipulation the
Chief Zdministrative Law Judge must be satisfied that:

{1 The stipulation is relevant to an issue in 1iti-

gation;

{2) The stipuldtiodon l1s writtén Sr sStated in cléar and
unambiguous Tterms; _ . o

(3) & factual Dbasis exlists for the stipulation, which
shall be thcroughly set forth upen the rsecord or 1n the preamble
section of a written stipulation; and

(4) 211 parties to the stipulation shall indicate in
writing, or orally on the record that they understand and agree
to the stipulation..

{c) Effect of stipulation.” 2 stipulaticon of fact that has
been accapted 1s. binding .upen the parties and may not be
contradicted by the parties. The contents of a stipulaticon of
expected testimeny or of a- document's contents mav be attacked,
contradicted, or explaihed in thé same way as 1f the witness had
acittually sc testiflied or _ the document had heen actually
admitted. The fact that the parties so stipulated does not
admit the truth of the indicated testimony or the contents of a
document, unless the stipulation 1s cone of fact, neor does a
stipulaticn add anything to the evidentiary nature. of the
testimony or document. _ _ - ) :

2.2. Scheduling of Hearings.

(a) rirst Hearing.  The first hearihg shall be scheduled
in accordance with W.Va. Code § 23-5-1h and Sections 2.4 and 2.5
of these Rules. Whenever possible the intreocducticn of evidence
should be completed .at the first hearing and the.clalm should be
submitted for decisicon. It is recognized that in .mest claims
such a process 1s not possible., Accordingly, the ordinary use
of the £first hearing Shall be for the purpese ©f addressing
evidentiary matters, simplification of issuss, discussion of
settlement, where appropriate, the setting of time frames within
which the claim nay ke 'timely and fairly processed and for such
other matters as may ald in the dispesition ©f the case. Any
Time Frame Order issued shall be interlocutory in nature and noct
subject to appreal, except that any party aggrieved by such Time
Frame COrder may, within fifteen (15) days from the date of such
Order, file with the Chief Administrative Law Judge a request

10




for reconsideration of any matter contained in such Order. Such
requests shall set forth in detail the reasons why the party
cannot meet the regquirements set forth in the Order. No hearing
shall be held on such reguests and such requests may be granted
only upon a showing of negessity. Where the only issue to be
z2ddressed at the first hearing is the entry of a Time Frame
Order, the parties by agreement may file a2 proposed Time Frame
Order with the COffice of Judges noc later than twenty (20) davs
pricr toc. the date scheduled for such hearing. = Such Time Frame
Orders are subject to approval by an Administrative Law Judge.

() Time Frame Order: -~ The Time Frame Order will
crdinarily set forth the issues in litigation, a date by which
each party must submit reports from expert witnesses, the date
on which a hearing will be conducted Lo examine or cross-exXamine
the claimant and other ldy witnesses, a time frame within which
the glaimant's treating physician cr the Commissioner's
examining phvsician may be cross-examined, a date by which all
motlons must ke made and such other matters as may be
arpreopriate depending on the case. any reguests for extensiecn
of time, in the absence of a showing cf goed cause, must be made
not less than thirty {(30) days pricor to the expiration of the
time period which +the moving party seeks to expand. Such
regquests shall set forth the reasons the expansion of time is
necessary and shall include a statement of the =2fforts the party
has made tc comply with the Time Frame Order. The failure to
offer - evidence in compllance with any Time Frame Order .or
exizension thereof may result 1in the claim being submitted
insofar as that party is concern=ad based on the evidence in the
record at that point in time.

(c) Further Hearings. additional hearings shall be
scheduled 1in regard €% the "¢Slaim &% .prévided for in the Time
Frame  CQrder and as may be schedulai by an Admlnlstratlve Law
Judge. - —- - - s

2.10. Continuances.

Continuances shall be granted cnly at the reguest of a
party for good cause shown unless otherwise provided by these
rules. After a date for a hearing has been set, any party who
desires a c¢continuance shall £file a written motion with the
Office of  Judges stating. in detail the reasons why such a
continuance 1is necessary. If .the motieon 1is based upon a
conflict in schedule, such motion shall set forth in detall the
specific nature of the gonflict.: Such written motion shall be
filed at least ten (10) days prior to the date of the scheduled
hearing and the party reguesting the continuance shall serve
sald motion upcn all other parties _at that time. Fallure to
notify an cpposing party of a request for a continuance pricr to
a scheduled hearing may result in the admlSSlOn of evidence at
that hearing.

In cases of hardship or feor other good cause shown, a party

mav move for a continuance by oral moticn at the time of the
scheduled hearing. ~sSuch cral moticn will be considered oniy
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when the opposing party has beén notified of such motion and the
Administrative Law Judge is satisfied that there is not adeguate
time for a written mction to be filed and that the lateness of
the motion was not caused by undus delay or lack ¢f diligence en
the party of the moving party.

The parties may, by mutual agreement and pursuant to W.Va.
Code § 23-5-1h, continue -the first or initizl hearing on a
protest scheduled befgre an Administrative_ Law Judge. However,
such a postponement or continuance by mutual agreement of the
parties may only ke Ttilized cne timMie and applies ornly to "the
initial hearing. = Additicnzlly, the parties must notify <the
CEffice of Judges of such a ceontinuance no later than ten (10)
davs pridr to the date of the scheduled hearing, and the parties
must alsc agree that a new hearing daté be scheduled neo later
than thirty (20) days from the date ¢f the originally scheduled
hearing date.. T e DT ' o

An Administrative Law Judge may order a continuance at any
time upon his or her own motion.

Z2.11. Motiens; Objections; and Communications.

(a) General. 2 copry of all correspondence, moticons,
objecticons or other writings to an Administrative Law Judge
regarding any issue 1n litigation shall be provided to all
oppesing parties or  .their counsel and such dccument must
indicate that such has been done.

{b} In Advance of Hearing. all mcticns shall ke made in
writing in advance of the hearing, insofar as grounds for such
are then known, or can be reasonably ascertained or anticipated,
or in conformance with the provisions of time frame corders. The
motion shall clea¥ly set forth all grounds, facts, and
authorities in support of the motion. Any response by an
ocpposing party shall be filed in writing with an Administrative
Law Judge within fifteen {15) days of receipt of the motion, and
shall set forth all mé&tters in opposition. to the motion.

(<) During Hearling. A moticon may be madé cn the record,
orally or in writing., The mc¢tion shall clearly set_ _Zorth all
grounds, facts and authorities in support of the moticon. The
opposing party, if present, shall have the right to =set forth
matters in opposition to such motion con the record. The absence
of a party shall not_be grounds for delay in ruling upon any
moticen, nor grounds for reconsideration of any ruling made,
absent & written motion for reconsideration and an affirmative
showing ©of good cause for_ such nconappearance by the moving
party.

{d) Actlon Upcn Motions. An Administrative Law Judge may,
where appropriate, defer ruling upon a motion. All rulings upon
motions by an Administrative Law Judge shall ke interlocutery in
nature. ) _

iz




2.12. Depositions. o . o

(a) General. TIn order to promptly and efficiently process
cases the parties are encouraged, particularly for the purpose
of cross-examining expert witnhesses, to use depositions to the
maximum extent possible.. . Accordingly, depositions may be
chtalned and used for evidentiary purposes without prior consent
cf an Administrative. Law Judge. Depositions shall be conducted
in accordance with Secticn 2.7 of these Rules, except that an
Administrative Law Judge need nct ke present and any person
otherwise gualified’™ and authorized to adminifter oaths or
affirmations may do so %t¢ the deponents. Objections ..to
guestions asked in a depcsiticn will be nokted upon the recerd
along with.the grounds for the obliection, and the guestion shall
be answered with the guestion and answer Iranscribed as a part
of the deposition on avowal. Motlons relative to any objections
made shall Dbe submitted in writing to the Office of Judges
within fifteer . {(15) days after either party tenders the
depeosition to be made part of the recerd. An Administrative Law
Judge shall rule on moticns as to the admisSibility Qr
inadmissibility of any questlons and answers objected to in a
timely manner.

{) Procedurae. The taking of a deposition shall be by
agreement of +the parties or upon reasonable notice to the
deponernt” and all parties cr, i1f the party 1s represented by
counsel, their counsel of record. Notice shall ke 1in writing
and shall contain the date, time and place of the depositicn as
well .as the name and address of each person tc be deposed. The
cost of court repdorter services shall be borne by the Workers'
Compensation Fund. The cogt of witness fees and expenses shall
be borne by the regpective " propdonents” of the witness, as
provided in Sectlon  2.7(b)(3) cf these Rules. . Parties are
encouraged to utilize depOSltlonS to obtaln testlmony whenever
rossible. . I y

() Telephone Depositions. Depositions may be taken by
telephone conference call as if taker in person.. The procedure
shall be the same as set forth in Subsection (k) akove. Costs
incurred in the taking of telephone derositions shall be borne
as provided in Subsection (b} above.

fd4) Use. Use of any deposition shall bhe subject to
okbjection as in Circult Court. 2An Administrative Law Judgée may
deny the admission of any deposition into evidence if it appears
that the depcosition was taken at such place and under such
circumstances as imposed an undue burden or hardshlp upecn the
opposite party. o T T

Z2.13. Non~Appearance of Party.

{a) General. Absent proper service of a subposna, no
party is reguired tc appear. at a hearing, except that it shall
be the responsibilit¥ of an okjecting party to prosecute its
chijectitn. The non-appéaraice of a party shall nct prevent an
appearing party from presenting evidence at a hearing.
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() Actlon when a party dees not appear.

(1} Objecting party. If an cbjecting party does not
aprpear at a hearing tec prosecute i1ts cbjection, then upon the
motion of an opposing party or upon the direction of an
Administrative Law Judge, the objectidn may be dismissed for
failure to prosecute, or the claim may be submitted fcr decision
upen the existing regord; provided, before such action shall
beccome £final, the non-appearing party shall. be given written
notice that it has fifteen (15} days within which to show good
cause tTo an Administrative Law Judge in writing why such action
shall not become final.” ™ T B o o

{2) Non-Ckjecting Partv. .

(&) 2 subpcena reguiring the presence of a
non~-cbjecting party at  a hearing for cross-examinaticn shall
provide that such party's failure to appear, absent showing of
good cause, will result in one or mecre of the following adtions:
{13 Suspension or termination of the payment of benefits, (2)
Submission of the c¢laim for £final determination upon <the
existing record, (3) A determinatién that an overpayment of
benefits has occurred which mayvy be reccveXed as permitted by
law, cor {4) When perscnal service. ¢f a subpoena has been
obtained, iInstitution of attachment proceedings az for contempt
in Clrcuit Court. - o o ' '

(B} Upon failure ©f a non-objecting subpoenaed
party to appear, an Administrative Law Judge shall give written
notice to such party that it has fifteen (15) days within which
to show good cause to the Administrative Law Judge in writing
why one or motre of the aforementioned sanctions should not be
imposed. ) _ .

Z2.14., Dismigsal of Party.

When an Administrative Law Judge determines that a party is
not a proper party tc the <laim, such party shall be dismissed.

2.15. Beverakllity.

If any provisicn of  these rules or the application thereof
Tc any person or clrcumstances 1is held unconstitutional or
invalid, such unconstitutionality or invalidity shall not affect
other provisicons or applicaticn of these rules, and to this end
the provisions of these rules are declaredé to be severable.
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Workers' Compensation Office of Judges Gaston Caperton, Govarnor

P.0. Box 2233 . - T 7T Robertd. Smith, Chisf Administrative Law Judge
BO1 Morris Strest -
Charleston, West Virginia 25328

MEMOQRAND UM

TO: Thomas H. Zerbe, Administrative Law Judge

-1

FROM: Robert J..Smith, Chief Administrative Law Judge Eﬁglﬁ
DATE: March 24, 1982

RE: Response to Comments on Proposed Rules

I have resceived and thank you for vour ccomments on the new
proposad Procedural Rules fcr the Cffice of Judges.

In response to your specific comment regarding Rule
2.5(b}(3), I feel that a specific rule is not necessary in order
to aliow. the parties to waive thelr. right to have a hearing
recorded. I Dbelieve each Administrative. Law Judge has the
discretion to allow the parties to walve such recording.

Regarding vour comment on Rule 2.6(a), while I agree that you
ralse an interesting peoint, I £feel this is net an igsue which
needs ©To Dbe addrassead by the praoposed Rule=s, The issue you
address is cne of substantive law, and I am not prepared to decrese
what dcoes and does not constitute part of the official record via .
a precadural rule.

RIS :cm




Workers' Compensation Office of Judges Gaston Caperton, Govarnor

P.O. Box 2233 , Rabert J. Smith, Chief Administrative Law Judge
801 Morris Sireet -

Charieston, West Virginia 25328

March 24, 19982

Sarah E. Smith, Esg.

Bowles, Rice, McDavid,
Graff and Love

P. C. Box 1386

Charleston, WV 25325-1386

Re: Respense to Comments on
Proposed Procedural Rules

Dear Ms. Smith:

I have received and thank you for vour comments on the new
rroposed Procedural Rules for the Office of Judges. After

reviewing your comments, the Office of Judges makes the folleowing
responses:

1. Rule 2.3(d4) has Dbeen modifised pursuant Lo your conrment
and other comments received by the Office of Judges. The revised
rule now reads that notice will be deemed adeguate if served upon
the counsel ¢f record for a party represented by such counsel.

2. Your ccomment regarding Rule 2.4(bk) is correct in that the
statute prevides that a minimum of ten days nctice be given in
advance 9of a scheduled hearing. However, the Office of Judges
believes that we do and will continue in the future to provide
considerably more than ten days advance notice of any scheduled

hearing, and that no change in the prorcsed rules need be made to
address this issue.

3. Rule 2.5{(a) has been sligntly mcdified to read that the
Office of Judges shall not be bound by the usual commen law or
statutory rules of evidence or procedure, except as provided by
the rules. The 0Office of Judges believes that merely because the
rules state that Administrative Law Judges are not bound by such
formal rules, this does not preclude a Judge from using those
rules as a guide in conducting hearings. We feel it is not
apprepriate to list those things in the procedural rules which may
be used merely as guides in the hearing process.




Sarah E. Smith, Esc.
Page Two L i
March 24, 1992 , ) o

Re: Response to Comments on
Proposed Procedural Rules

4, Rule 2.3{(b)(1)(A) has Deen substantially modified,
pursuant to yvour comments, to reflect the use of Show Cause Qrders
pricr to the submissicn of =z claimifor decision.

5. We believe yvou may have made an error in commenting on
Rule 2.6(B){1Y(D), =ince no such section exists. However, it
appears from context that vou may have been referring to either
Rule 2.6{a) and/or Rule 2.3(h)(1)(D). If sc, the 0ffice cf Judges
is currently saving these original expert reports recelved into
evidence. It has not yet been determined the length of time such
reports will be preserved in their original form.

Regarding the use of original medical repcrts as provided for
in Rule 2.5(0)(1)(D), this Rule was necessitated by the £iling of
fraudulent medical repcorts in the past. Such fraudulent reports
wera crzated through the usa of coples rather than the coriginal of
such reports. The COffice of Judges does not believe this Rule
presents an undue inconvenience on the parties to requlre the
presentation and inspectlen <f all original reports at the
appropriate hearing. 2as provided for in the last sentencs of Rule
2.5{b){1)(D), once the original report has been inspected and
admitted inte evidence, +the administrative Law Judge then has
discreticn to substitute a copy ©f that rerert £or the original
and introduce that into evidence for the record.

6. Regarding the use of tape reccrded transcripts as oppcesed
To court reparters, the 0ffice of Judges belisves that the present
system of tape recording hearings 1s adequate and will and has to
date resulted in accurate transcripts Dbeing produced at a -
substantial cost savings tc the State.

7. As to yvour comments on Rule 2.6(&8), be advised that the
rule has been modified to require that only coplies of answered
interrogateories need be served on the Cffice of Judges. 2as t©e the
practice of interrcgatories being served and/cr answered prior to
the flling of . a protest, the Office of Judges believes that it is
without authority to promulgate rules and to any such practice
prior to the £iling of a protest.




Sarah E. Smith, Esg.
Page Three o
March 24, 1882 _

Re: Response to Commpenits on
Proposed Procedural Rules

3. Rule 2.7{b){1l) has been modified as the result of
numerocus comments recelived by the Qffice of Judges. The revised
rule recognizes that service .¢f a subpcocena is the responsibkbllity
of the party reguesting such, and that enforcement of a subpcena
is the responsibility of the office of Judges.

Regarding your comments on Rule 2.7(k) (1), concerning the
enforcement o©f subpoenas, we agree with your comment that the
enforcement of subpoenas should ke the responsikbility ocf the
Office of Judges, rather than the respensikility of the party
reguesting the subpoena. Accordingly, Rule 2.7(R){1) has heen
modified to provide that upon a proper Motlion to Compel due to the
failure of a party or witness to comply with a properly issued.
subroena, the Chief Administrative Law Judge may seek judicial
enforcement of such subpoéna.

The OQffice of Judges Dbelieves that provisions to exclude
evidence not made available for cross-examination are provided in
Rule 2.7(2)(3).

S. The Office of Judges believes that Rule 2.7(=2){4) is
adequate ag drafted. The rules, as preposad, dc neot state that a
party does ncet have an automatic right to cross-examination.
Howaver, a request by a party to c¢ross-examine in order Lo reserve
its right of cross-examinaticon is a procedural event to inform the
Qffice of Judges that a party intends to exercise that rignht.

10. Rule 2.4(b) requires that a minimum of ten days nctice be
provided to the parties o©of a scheduled hearing. However, it is
expected that cconsiderably mere than ten days noctice will be
provided to the parties under the new Qffice of Judges' system.
This provides the parties with sufficient time 1n order to meet
the twenty day deadline provided for in Rule 2.9(b).

1l. .The Qffice of Judges declines to delets the thirty {30)
day period reguired to request an extension of a Time Frame Order
as provided in Rule 2.9(b). The rule has been modified, however,
to state that requests fcor extension of time not made within the
thirty (20) day period will be considered upen a showing of goed
cause, rather than the previously proposed showing of




Sarah E. Smith, Esg.
Page Four S S
March 24, 1992 T

Re: EResponse o Comments cn
Proeposed Procedural Rules

extraordinary or unusual clrcumstances. Under Rule 2.8(b) as
revised, the Office . of Judges will waive the <thirty (30)
day reguirad notice if a showing of gocd cause is made. We feel
that thirty (30) days is an appropriate and necessary time pericd
in order to receive and process such a request, rule on the mection
to extend the time frame deadline, and then inform all the parties
as to whether or nct the metion has been granted or denied.

12. As to Rule 2.12{b), the 0ffice of Judges kelieves that
"raasonakleY notlice to take a deposition is an adequate standard
which complies with the Ru;es cf Civil Procedure belng usad as a
guideline. With respecn to the Notice of Deposition, we have
stated earlier in this response that the rules have been changed
to provide that notice need cnly e served upon counsel of record
if a party is represented by counsel, rather than hav1ng one party
serve notice directly upecn another party. '

I hope that these responses have addressed the concerns
contained in your comments. We hope to have the f£inal versicon of
the proposed Rules promulgared with the Secretary of State within
the next few weeks. Thank vou for taking the time to comment on
thesa Rules, and feel free teo contact me 1If you have any questions
or concearns.

Very truly yours,
i

Rone;; J. Smith
Chief Administrative Law Judge

RJIS:cm
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Workers' Compensation Office of Judges Gaston Caperten, Governor

P.O. Box 2233 Robert J. Smith, Chief Acminisirative Law Judge
801 Morris Street ‘
Charieston, West Virginia 25328

March 24, 1982

L ]
Hazel A. Straub, Esg.
801 Charlieston National Plaza
Charleston, WV 25301

Re: Response to Comments on
Proposed Procedural Rules

Dear Ms. Straub:

I have received and thank vou for your comments on the new

proposed Procedural Rules for the 0Cffice c¢f Judges. After
reviewing your comments, the 0ffice of Judges makes the following
responses: h

1. When both parties protest the same Commissioner's Order,
it 1is clear <that the c¢laimant has the burden of proef in
rroceeding first with the presentatlicon of evidence. No liberality
rule can replace the premise that the c<laimant has the burden o
go forward. Jordan v. State Workmens' Compensation Commissioner,
136 W.vVa. 159, 191 S.E.2d 497 (1972). The proposed Rules provide
the Administrative Law Judge with dlscretion to change the order
of the presentation of evidence. The propesed Rules do not
provide that the claimant must always go f£irst in every instance.
The Administrative Law Judge has discretlon under the preposed
Rules to .change the order of the presentaticn <¢f evidence or to
order that the evidence be developed concurrently.

2. The use of interrogateories is a discovery tool which has
long keen avallable to counsel Iin Dbeth <ivil and criminal
practices, The Office of Judges believes that interrcgatcries,
limited to thirty guestions including all parts and sub-parts,
does not constitute an unreascnable burden upon the parties and
can, in fact, aid in the discovery process.




Hazel A. Straub, Esqg.
Page Two
March 24, 19%2 . 7 .

Re: Response to Comments on
Proposed Procedural Rules

The wording of propecsed Rule 2.6(d)(2) has bkeen changed in
response to numerous comments received from counsel, and will now
read that each party shall be limited fo a maximum of thirty (30)
written Ilnterrogatorlies, Yincluding all parts or sub-parts of any
numbered interrogatory." 2 further changs has besn made to Rule
2.6{d){1l) to reguire that only coples of answered interrogatories
shall be filed with the Chief Administrative Law Judge, rather
than copies of unanswered interrogatories being served upon the
Chief 2dministrative Law Judge at the time of service. The Cffice
of Judges will strictly construe these rules and definitions.

Parties are encouraged to work out amang themselves any
problems or difficulties which arise regarding the wuse of

interrogatecries. Any issues not resolved by the parties can be
dealt with by making a Motien to Compel to the Chief
Administrative Law Judge. The failure to raespond to an Order

Compelling the answer of Interrogatories may result in the
submigssicn of +the claim for decision, or the dismissal of the
protast, or judicial enforcement of the Order.

Finally, the Office of Judges believes that the 1issue of
interrcgatories, 1n generzl, should be submittad to the Workers'
Compensaticn Commitiee of the West Virginia State Bar in crder to
obtain recommendations regarding the use of interrogateories, e.g.
form, procedures, and enforcement.

I hope that these responses have addressed the concerns
contained in yvour comments. We hope to have the final version of
the Proposed Rules promulgated with the Secretary of State withiln
the next few weeks,. Thank yvou Zfor taking the time to comment on
these Rules, and feel free to contact me if yecu have any guestions
Or COoncCerns.

Very truly yours

Rob t 3. Sm;th
Chief Administrative Law Judge

RJIS:cm




Workers' Compensation Office of Judges Gaston Caperton, Governer

P.O. Box 2233 . Robert J. Smith, Chief Adminisiratve Law Judge
601 Morris Street '

Charleston, West Virginia 25328

March 24, 1992

Robert A. Tayvylor, Esg.
Masters and Tavlor

416 Peoples Building
Charleston, WV 25301

Re: Response to Commenis on
Proposed Procedural Rules

Dear Mr. Taylor:

I have received and thank vyou for vour comments on the new
proposed Procedural Rules £for the 0Office of Judges. aAfrer

reviewing your comments, the Qffice of Judges makes the following
response: ’ ]

wWith regard to vyour comment concerning reguests for
praoduction of documents, the Office of Judges believes that there
are adequate provisions elsewhere in these proposed Procedural
Rules, such as the procedures for producticn of evidence and
procedures for the production of witnesses and evidence, which
deal sufficiently with the production of any documents necessary
in the litigaticn process.

I hope that these responses have addressed the concerns
conizailned in your comments. We hope to have the £inal version of
the Propecsed Rules promulgated with the Secretary of State within
the next few weeks. Thank you f£or taking the time to comment on
these Rules, and feel free to contact me if you have any guestions
Oor concerns.

RIS:cm
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Workers' Compensation Otfice of Judgesﬂ Gaston Cagarton, Gavernor

P.O. Box 2233 _ ~ Robert J. Smith, Chief Administralive Law Judge
801 Morris Street

Charleston, West Virgini2 25328

March 24, 1%92

Larry L. Rowe, EsSg.
1031 Quarrier Street, Sults 409
Charleston, WV 235301

Re: Respconse to Comments on
Proposed Procedurzl Rules

Dear Mr. Rowe:

I have recelved and thank vyou for your comments on the new

propesed Procedural Rules £for the 0ffice of Judges. After
reviewing your comments, the Cifice of Judges makes the IZcllowing
responses: - _

1 The proposed Rules for the Office of Judges are

procedural in nature, not substantive, and the Rule of Liberality
to which you refer is a substantive Rule. Furthermore, it is the
policy of the Workers' Compensation statute o prohibit the denial
of just c¢laims of injured or deceased workers on technicalities.

2. Regarding cur seven day Presumpticon of Notice, the West
Virginia Rules of Civil Procedure allow for a similar Presumption
of Notice after three (3) days from the date of mailing. In light
cf the civil rule, the OCffice of Judges considers the propcsed
seven day Presumpticn of Netice to be reascnable.

3. Rule 2.5(b)(1){B) applies only to evidence taken at a
hearing before an Administrative Law Judge. This rule does net
apply to deposition testimony. However, in light of your comment,
Rule 2.12{a) has been modified to address waths administered in a
deposition setting.

4. Your suggesticon regarding Rule 2.6{(d) is one which can be
executed by an agreement with opposing counsel, and the Cffice of
Judges deces not believe that a rule embodying your suggestion is
warranted. With regard to your comment on Requests for Production
and Admissions, the Office of Judges believes there are adeguate
provisions in the propcsed Rules, such as the procedures for
producticon of evidence and the producticn of wWitnesses and




Larry L. Rowe, Esdg.
Page Two
March 24, 1952 .
Re: Respcnse to Comments on
Proposed Procedural Rules

avidence, to deal sufficisntly with your concerns regarding the
rroducticon of documents without placing any such procedure in the
Rules themselves.

5. With regard to Rule 2.%{a), this Rule adequately
describes the initial hearing process and protects all parties‘
procedural and substantive due process rights. The OFffice of
Judges believes that there is no way. p0881b1e to previde for

"agreed Time Frame Orders" iIf one party is (hrepreséented.
Additionally, the Qffice of Judges has never circulated te counsel
any official 1list ©f speclfic time periods toc be utilized. by
Administrative Law Judges in issuing Time Frame Crders and further
declines to act as though it ever did. It is inappropriate to
include specific time frame pericds in the Rules since each and
every case brought kefcre the Cffice of Judges 1s unigue in its
issues and evidence. N

6. Rule 2.10 deals with continuances of scheduled hearings.
Your comment citing 2.10 seems to deal with the issue of time
frame deadlines, which is not contained within that rule. Time
Trame Orders and deadlines are dealt with in Rule 2.9(®b).
Reguests to continue a hearing, as prcvided for in Rule 2.10, ne&g
only be reguested ten (107 days prior te the scheduled hearlng.
Wwith regaréd to Time Frame Crders by agreement cf the parties, the
Office of Judges believes that a minimum of twenty (20) days is
necessary to process such Orders because, unlike a simple hearing
conitzinuance reguest, a Time Frame Order by agreement must ke
received, microfiched, reviewed and approved Dby a specific
Adminiatrative Law Judge, all prior to the scheduled hearing date.
If the propecsed Time Frame Order is rejected by the Administrative
Law Judge, there must be sufficient time remaining for the 0ffice
of Judges to ncotify the parties and for the parties to prepare Lo
keep the scheduled hearing date.

The Workers' Compensation Commissicner, as viewed by the
Qffice of Judges, 1is merely another party invelved in the
litigation preocess, and the Commissioner will be held to the same
deadlines and regquirements =as other parties and counsel.
Automatic delays cof time frame deadlines are inherently <ounter to
the entire concept of a Time Frame Order, and any such automatic
delays would render the Time Frame Order meaningless.




Larry L. Rowe, Esq.
Pzge Three L . o _ L. _
March 24, 1992 - , S L '
Re: Response to Comments on

Proposed Procedural Rules

I hope that these responses have addressed the concerns
contained in yvour cocmments. We hope to have the final version cf
the proposed Rules promulgated with the Secretary of State within
the next few weeks. Thank vou for taking the time to comment on
these Rules, and feel free to contact me if you have anvy guestions

O CcQonCerns.
Ver?/;;ﬁly yveours, e
s
W A

Rokert J. Smith
Chief 2dministrative Law Judge

1]

RIS em




Workers' Compensation Office of Judges Gaston Caperton, Govarnce

P.Q. Box 2233 e S . Robert J, Smith, Chisf Acminisirative Law Judge
801 Morris Sirest :
Charleston, West Virginia 25328

March 24, 1992

Jeffrey V. Mehalic, Esg.
Hostler and Segal

810 Kanawha Boulewvard, East
Charleston, WV 25301

Re: Respcense to Comments on
Proposed Procedural Rules

Dear Mr. Mehalic: R

I have received and thank vou for your comments on the new

proposed Procedural Rules for the 0Office of Judges. After

reviewing your ceomments, the Cfflce cf Judges makes the following
responses:

1. When both parties protest the same Ccmmissioner's Order,
it is clear +that <the claimant has the rurden of proecf in
proceeding £irst with the presentation of evidence. Ne liberality
rule can replace the premise that the claimant has the burden to
go forward. Jordan v. State Workmens' Compensation Commissicner,
156 W.Va. 1592, 191 S.E.2d 497 (1872). The proposed Rules provide
the Admlnlstratlve Law Judge witn discreticn to change the order
of the presentaticn of evidence. The proposed Rules do _not.
provide that the claimant must always go f£irst in every instance.
The Administrative Law Judge has discreticn. under the proposad
Rules to change the order of the presentation of evidence or Lo
order that the evidence be develcoped concurrently.

2. The civil rule to which you refer teoc in your comment
per*alns o the taking of a depcsiticon in order to discover the
views held by the deponent. That Rule does not pertain to the
cross-examination of a witness regarding a report already recelved
into evidence. Rule 2.7{(b)(3)[B) relates to witness fees which
are the respensibility of the party who coffers a report into
evidence. . In the workers' compensation context, unlike that of a
civil practice, the physiclan has already 1ssued a report which a
par<y wishes to be considered as evidence. The oppeosing party has
a2 substantive and a procedural due process right to cross-examine
that pnysmcman regarding his or her repert, and it would be unfair
to regquire that party to pay in order to execute its right of
cross-examination.




Jeffrey V. Mehalic, Esg.
Page TwWO
March 24, 1892

Ra: Response to Comments on
Proposed Preocedural Rules

I hope that these responsas have addressed the concerns
contained in your comments. We hope to have the final version of
the Proposed Rules promulgated with the Secretary of State within
the next few weeks. Thank you for taking the time to comment on
these Rules, and feel free to contact me 1f wyou have any questicns
Or CONCerns. :

Very‘EEuly yours,

it

RobeXxt J. Smi
Chief Administrative Law Judgsz

RJIS:cm




Workers' Compensation Office of Judges Gaston Caperton, Govermor

P.O.Box 2233 = : _ . RobertJ. Smith, Chief Administrative Law Judge
801 Morris Streed

Charleston, West Virginia 25328

March 24, 1882

Charles M. Moredogk, Esg.
Hayes and Moredock = =
405 Caplitol Street, Suite 703
Charleston, WV 25301

Re: Response to Comments on
Proposed Procadural Rules

Dear Mr. Moredock:

I have received and thank you for your comments on the new
propeosed Procedural Rules for the 0Office of Judges. After
reviewing your cgemments, the O0ffice of Judges makes the following
response: —

When both parties protest the same Commissioner's Crder, it
is clear that the claimant has the burden of proof in preceeding
first with the presentation of evidence. No liberality rule can
replace the premise that the glalmant has the burden to go
forward. Jordan v. State Workmens' Ccompensaticn Commissioner, 156
W.Va., 138, 191 S.E.2d 497 (1972). The proposed Rules provide the
Administrative Law Judge with discretion to change the order of
the presentation of evidence. The proposed Rules do not provide
that the claimant must always go first in every instance. The
Adminisztrative Law Judge has discretion under the proposed Rules
te change the order of the presentaticn of evidence or to order
that the evidence e developed concurrently.

1 Thopre that this response has addressed the concerns
contained in your comments. We hope to have the £inal version of
the Proposed Rules promulgated with the Secretary of State within
the next few weeks. Thank you for taking the time to comment on
these Rules, and feel free to contact me 1f vou have any guestions

or concerns.
/-\ /.-} B -
very truly yours,
B I} f? B

i
v

o

- B , 4:»—‘{
L?t“‘/ et

" Rebert J. S@;th
Chief Administrative Law Judge

RIS:cm
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Workers' Compensation Office of Judges Gaston Caperten, Govarnar

P.O.Box 2233 - - Rabert J. Smith, Chief Acministralive Law Judge
801 Morris Straet o
Charleston, West Virginia 25328

March 24, 13992

Timothy G. Leach, Esg. o
Greene, Ketchum, Bailey and Tweel
P. . Box 238%

Huntingteon, WV 25724

Ra: Response to Comments on
Proposed Procedural Rules

Dear Mr. Leach: : LT

I have received and thank wvou for your comments con the new
proposed Procedural Rules for the 0Office of Judges. After
reviewing your ccmments, the Office of Judges makes the following
responsas: o ' T :

1. Firgst, I bhelieve that your comment actually refers to
both rparties independently prctesting the same Commissioner's
QOrder, rather than a "joint protest" of such an Orxder. It is a
very rare clrcumstance when both parties join togethear and jointly
protest a Commissioner's Qrder.

When both parties protest the same Commissioner'’s Order, 1t
is clear that the claimant has ithe burden cf procfi in proceeding
first with the presentation of evidence. No liberality rule can
replace the premise <that the claimant has the burden to go
forward., Jordan v. St3ate Workmens' Compensation Commissicner, 156
W.Va. 159, 191 S.E.24 497 (1972). The proposed Rules provide the
Administrative Law Judge with discretion to change the order of
the presentation of evidence. The proposed Rules do not provide
that the claimant must always go first in every instance. The
Administrative Law Judge has discretion under the proposed Rules
o change the order of the presentation of evidence or to crder
that the evidence ke developed concurrently.

2. The propeosed Rules for the COffice i Judges contemplate
that every protest received will be the subject of a Time Frame
Order. At the pregent time, it is anticipated that subsequent
protests (conce an initial protest has been the subject of a
hearing and has been time framed) will bDbe examined on a
case~by-case basis by paralegals and/or Administrative Law Judges
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Timothy G. Leach, Esdg.
Page Two N
March 24, 1992

Re: Response to Commenits on
Proposed Procedural Rules

to determine if such subseguent protests can be added to the
existing Time Frame Crder or if such subseguent protests reguire a
separate Time Frame Order. Any such subseguent Time Frame Qrders
can be prepared and executed either by way of a hearing or by a
Time Frame Order which is agreed to by the parties and approved by
an Administrative Law Judge pricr to a scheduled hearing, pursuant
to Rule 2.9(b}.

I hope that these responses have addressed the concerns
contained in your comments. We hope te have the £inal version of
the Proposed Hules promulgated with the Secretary of State within
the next few weeks. Thank you for taking the time to comment on

theze Rules, and feel free to contact me 1f vou have any guestions
Or COonCerns.

Veégﬁ\&uly yours,

Wi f%/:?//

Rébert J . Sm&tn
Chief Admimistrative Law Judge

RIS:cm




Workers' Compensation Office of Judges Gaston Caperton, Governar

P.O. Box 2233 o .. _Robert J, Smith, Chief Administraiive Law Judge
601 Marris Street :

Charleston, West Virginia 25328

March 24, 1992

Thomas J. Gillooly, General Counsel

West Virginia Department of Commerce,
Lakor and Environmental Rescurces
State Capitol

Building 1, Rocom R131

Charleston, WV 25303

Re: EResponse to Comments on
Propcsed Procedural Rules

Dealr Mr., Gillooly: -

I have recsived and thank vou for vour comments on the new
propesed Procedural Rules for the Cffice of Judges. After

reviewing your comments, the Cffice of Judges makes the following.
responses: :

1. Regarding your comment on Rule 2.3(d4), we do not feel
that the use of the term "party" creates an ambiguity. The Rule
clearly states that a notice is o be served upen both the party
and thelr counsel of record. Hewever, in regard to the comments
received by the Office of Judges, Rule 2.3{(d) has been modified to
regquire that if a party is represented by counsel, then any notice
or document issued by one party shall need only ke served upon the
counsel o¢of record for the oppesing party. The issulng party need
not serve notice directly upon the opposing party 1f the opposing
party is represented by counsel. As a matter of policy, the
Office of Judges will continue to issue coples of all of its
notices and COrders to all parties directly as well as tc all
coungel of record.

2. Rule 2.4{b) has also been modified so that the Rule now
reflects the statuteory language regarding Notice of Hearing.

3. Regarding Rule 2.5(a), this Rule has also been modified
in respronse teo comments recelved. The f£irst sentence of the Rule
now reads "In the conduct of hearings, the Office of Judges shall
not be bound by the usual common law or statutory rules of
evidence, or by formal rules of procedure, except as provided by
these Rules." Again, this modification has been made to reflec:t
the appropriate statutory language.




Thomas J. Gilleooly, General Counsel
Page Two ,
March 24, 1982

Re: Response to Comments on
Propcsed Procedural Rules

4. Your comment on Rule 2.5{(k)(4) apparently refers to
sub-section (C), regarding good cause to clese a hearing to the
public, The 0Office cf Judges Dbelieves that the good cause
standard 1is one which. must Dbe necessarily determined on a
case~-by-case Dbasis. _ We feel it 1s  appropriate tTo allow
Administrative Law Judges the discretion to close & hearing to the
public in those cases where good cause has been shown.

additionally, the 1l1last sentence in your comment on Rule
2.5(n)(4) appears to refer te the prohibition against lay
representation in hearings as set forth in Rule 2.5(b)(5){D). The
Qffice o©f Judges Dellieves that this prohikition against lay
representation complies with the definition of the practice of law
as promulgated by the Rules of the West Virginia Supreme Court on
March 28, 1847, as amended on July 1, 1%81, and that this Rule
further cenforms with the law set forth in West Virginia State Bar
vsS. Barley, 144 wW.Va. 504, 102 S.E.2d 420 (1939). The Earleyvy case
specifically held that lay representation in Woérkers' Compensation
hearings constitutes +the unauthorizedé practice of law in
West Virginia. ’

I hope that these respenses have addressed the concerns
contalned in vour comments. We hope to have the final version of
the proposed Rules promulgated with the Secretary of State within
the next few weeks. Thank you for +taking the time to comment on
these Rules, and feel free to contact me if you have any gquestions

or concerns.
Veé;\éruly yours,
i Iy

r
1

Robert J. Smith

Chief Administrative Law Judge

RJIS:om
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Workers' Compensanon Office of Judges Gaston Caperton, Govemnat
P.O. Box 2233 - - .= __+.___ _ Fobertd. Smith, Chief Administrative Law Jugge

801 Morris Street
Charlesion, West Virginia 25328

March 24, 1992

Gregory W. Evers, Esg. -
One Valley Sguare, Suite 1430
Charleston, WV 25301 ’

Re: Response te Comments on
Proposed Praocedural Rules

Dear Mr. Evers:

I have recelved and thank you for your comments on the new
proposed Procedural Rules for the 0Office of Judges. fter
reviewing vour ccmments, the Office of Judges makes the following
responses: —

1. Regarding the use of original medical reports as provided
for in Rule 2.3{b){1){D), this Rule was necessitated by the filing
of fraudulent medical reports in the past. Such fraudulent
reports were created through the use of copies rather than the
original of such reports. The Cffice of Judges does not kelieve
this Rule presents an undue 1incenvenience on the parties to
reguire the presentaticn and inspection of all original reports at
the appropriate hearing. As provided for in the last sentence of
Rule 2.5(pb) (1) (D), once the coriginal repert has been inspected and
admitted into evidence, the Administrative Law Judge then has
discreticn to substitute a copy of that repcrt for the criginal
and introduce that inte evidence for ihe record.

2. Regarding telephone conferences, Rule 2.4(c) provides
that an Administrative Law Judge may, in his or her discretion,
conduct any hearing by a telephone conference call. The 0ffice of
Judges believes that the prov1510ns cf this Rule adequately covears
the situations you have described in your comment.

3. The use of interrcgatories is a discovery teel which has
leng Dbeen available to counsel in beth c¢ivil and criminal
practices. The Office of Judges believes that interrcgatories,
limited to thirty gquestions including all parts and sub-parts,
does not constitute an unreasonable burden upen the parties and
can, in fact, aid in the discovery process.
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Gregory W. Evers, Esg. - - - e
Page Two
March 24, 1892

Re: EResponse t¢ Comments on
Proposed Proceadural Rules

The wording cf proposed Rule 2.6{(d)(2) has been changed in
respoense to numerous comments received from counsel, and will now
read that each party shall ke limited to a maximum of thirty (30)
written iInterrcgatorises, "including all parts cor sub-parts of any
numkered interrogatory." A further change has been made to Rule
2.6{da){1) to reguire that only copies of answereé interrogatories
shall be £filed with the Chief Administrative Law Judge, rather
Chief administrative Law Judge at tha time of service. The Office -
of Judges will strictly constiue these rules and definitions.

Perflies are enctduraged td WOoOLX out among themselves any
problems or difficulties which arise regarding the wuse of
interrogatories. Any ilssues not resclved by the parties can ke
dealt with Dby making a Motien to Compel %o +the Chief
Administrative Law Judge. The failure to respond %to an Crder
Compelling the Answer of _Interrogatcries may result in the
submission of the claim for decisicon, or tne dismissal of the
protest, or judicial anforcement of the QOrder.

Finally, the Qffice of Judges belisves that the issue of
interrogatories, in general, should be submitted to the Workers'
Compensation Committee of the wWest Virginla State Bar in order to

obtaln recommendations reégarding tThe use of inte?rogatories, e.dg.
form, procedures, and enforcement.

4. Cross-indexing is simply a notation f£or the f£ile that
another claim(s) exists. 1t does not necessarily mean that other
claims are in litigation. There is no provisien in the statute
for cross-indexing. The 0ffice of Judges, in its final version of

Zhe proposed Rules, has deleted all referesnces to
"cross-indexing". However, the Office of Judges will taXe notice
of mprior claims at any time. Cther claims which are active and

pending in the _litigation _system_ may_  _be ccnsolidated in the
discretion of the Administrative Law Judge.

I hope that these respconses have addressed the concerns
contained in yocur comments. We hope to have the final versicn of
the Propocsed Rules promulgated with the Secretary <f State within
the next few weeks. Thank you for taking the time tc comment on
these Rules, and feel free to contact me i1f you have any questicns

Or concerns. ,*\\}

. Ver uly*yours, 7.
Nyl
St et
Redert J.

Chief Administrative Law Judge

RJIS:cm
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Workers' Compensation Office of Judges Gaston Caperten, Governar
P.C. Box 2283 o . RobertJ. Smith, Chie! Adminisiative Law Judge

601 Morris Street
Charlesion, West Virginia 25328

March 24, 1992

0. Patrick Carrick, Esg.
Manchin, Alcil and Carrick ]
1543 Fairmont Avenue, Sulte 203
Falrmont, WV 263554~2100

Re: Resgponse to Comments on
Proposed Procedural Rules

Dear Mr. Carrick:

I have received and thank vou for your comments on the new
propesed Procedural Rules for the 0ffice of Judges. After
reviewing your comments, the 0ffice of Judges makes the following
responses: T T -

1.  Based upon comments received by the Cifice of Judges, the
last sentence of Rule 2.3(¢) has reen changed to provide for. .
reconslderation by the Chief Administrative Law Judge in certain
circumstances. Under the revised Rule, a party may file a Motion
To Reconsider with the Chief Administrative Law Judge, supported .
by the necessary evidence. Hearings on any such Moticn to
Reconsider may be held as needed 1n the discreticon of the Chief
Administrative Law Judge. Such Motions teo. Reconsider must be
themselves timely f£iled.. A decision of the Chief Administrative
Law Judge on a Motlicon to Reconsider is then appealakle to the
Appeal Board.

2. Regarding the use of tape recorded transcripts as opposed
t£o court reporters, the QOffice of Judges believes that the present
system of tape recording hearings is adequate and will and has to
date resulted In accgurate transcripts being produced at a
substantial cost =avings to the State,

3., Rule 2.7(¢) provides that an Administrative Law Judge may
exclude a report or statement made by a properly subpceenaed

witness who fails or refuses to appear at a hearing. The
exclusion of any such report 1s discretionary and 1is not
mandatory. The 1interests of Justice would preclude an B}

Adminidgtrative Law Judge from execluding from evidence a report
from the Commissioner's evaluating or examining expert which was
the basis for an award by the Commissioner.




C. Patrick Carrick, Esg.
Page Two . S N B
March 24, 1992 7 e _

Re: Response to Comments on
Proposed Procedural Rules

4, W.va. Cecde § 23~5-1h provides that the Office of Judges
shall not be bound by the usual common law or statuteory rules cof
evidence. 2ll zrules utilized@ by the 0Qffice of Judges shall be
construed sc as to do substantial justice to the parties with
consideration for due process rights.

5. The proposed Procedural Rules provide all parties with
adequate mechanisms, such as subpoenas, to cbhtain records £from
examining physicians. The COffice of Judges declines to bear the
burden of either authorizing or denving regqueasts for
authorizations for examinations. The Rules adequately provide
procedures by which parties may obtain such examinations.

5. With regard %o Rule 2.%9(a), this Rule adeguately
describes ithe initial hearing process and preotects all parkies!
procedural and substantive due process righits. The OQOffice of
Judges believes that there is no way possible to previde for
"agreed Time Frame Orders" i1f one party 1is unrepresented.
Additionally, the 0ffice of Judges has never cilrculated to counsel
any cfficial 1ist of specific time pericds to be utilized by
Administrative Law Judges in issuing Time Frame Orders and further
declines to act 'as though it ever d4did. It is lnappropriate %o
include specific time £frame pericds in the Rules since each and
every case brought before the Office of Judges is unlcue in its
issues and evidence. ~

Finally, vour general comments at the end of your letter do
not appear  to apply toc the 0ffice of Judges. I have passed these

comments on to the Weorkers' Compensation Executive Secretary for
his review.

I hope that these responses have addressed the concerns
contained in vour comments. We hone to have the final versicon of
the propesed Rules promulgated with the Secretary of State within
the next few weeks. Thank you for taklng the time to comment on
these Rules, and feel free to contact me if you have any questions
or Concerns.

Very t uly yours,

Robe t m%é
Chlef Admln dtrative Law Judge

RJS:cm




Workers' Compensation Office of Judges Gaston Caperton, Governor

P.O.Box 2233 . R . . .Robert J. Smith, Chief Administrative Law Judge
801 Morris Sirest

Charleston, West Virginia 25328

March 24, 1992

Robert J. Busmse, Esg.
Jackson and Kelly
P. O. Bex 583 .
Charleston, WV 25332

Re: Response to Comments on
Proposed Procedural Rules

Dear Mr. Busse: .
I have received andéd thank vou for your comments on the new
proposad Procedural Rules for +the Qffice of Judges. After

reviewing your comments, the Cffice of Judges makes the following
responses: :

1. Hearings are conducted by the 0ffice of Judges pursuant
to W.Va. Code § 23-5-1h. Proposed Procedurazl Rules 2.4{(a) and
2.10 allow the _Chief Administrative Law Judge o postpaone
scheduled hearings for goed cause shown by a party. In addition
to these Rules, there may be other rights regarding the
continuance of hearings provided for by the statute which were not
addressed in these Rules as 1initially preposed. The Qffice of
Judges reccgnizes that W.Va. Code § 23-5-1h appears to permit
parties Lo continue a hearing by agreement. However, it is the
rosition of the 0ffice of Judges that this statutory provision, as
clearly worded, applies only to the £irst or initial hearing
schaeduled. Accordingly, the QCffice of Judges has modified the
language in Rules 2.4(a) and 2.10 to reflect that continuances by
agreement of the parties pursuant to W.Va. § 23-5-1h are to be
permitted only £or the initial hearing scheduled; any such
pestpenement will cnly he allowed to cgcur one time per claim; and
the parties must agree that the claim be rescheduled for a new
hearing date within thirty (30) days of the originally scheduled
hearing date. The Office of Judges believes <that these
modifications to the proposed Rules will preserve the statutory
rights of the parties while preventing abuse cf these same
statutory provisions which would result in unnecessary delays in
the prosecution of claims and the development of evidence.
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Rokbert J. Busse, E=sg,.
Page Two
March 24, 1892

Re: Respone to Comments on
Proposed Procedural Rulas

2. Your comment correctly points out - that proposed Rule
2.4(b) complies with W.Va. Ccde § 23-5-1. The Qffice of Judges
agrees, however, that the maximum advance notice of hearings
should be provided whenever possible. ~ We kelieve that advance
notice of thirty (30) to forty-five {45) days will be routinely
provided in mest claims.

3. When both parties protest the same Commissioner's Order,
it is «clear that the claimant has the burden of proof in
proceeding £irst with the presentation of evidence. No likberalicty
rule can replace the premise that the claimant has the burden to
go forward. Jcordan v. State Werkmens' Compensation Commissioner,
156 W.Va. 158, 181 s.E.24 487 ({1972}. The prcposed Rules pravide
the Administrative Law Judge with discretion to change the corder
cf the presentation of evidence. The propcsed Rules dec not
provide that the claimant must always go £irst in every instance.
The Administrative Law Judge has discretion under the propcsed
Rules to change the order of the presentation of evidence or to
crder that the evidence be develored concurrently.

The Cffice of Judges concludes that for reascns of judicial
economy, the interests of Justice, and speedy resclution of
claims, it is proper to allow Administrative Law Judges the
discretion to order concurrent development of evidence. '

4. Regarding the use c¢f tape recorded transcripts as oppesed
Lo court reporters, the Office of Judges believes that the presant
system of tape recording hearings is adegquate and will and has to
date resulted in accurate transcripts Dbelng produced at a
substantial cost savings to the State. ,

5. Regarding the use of original medical reports as provided
for in Rule 2.5(b)(1)(D), this Rule was necessitated by the filing
of £raudulent medical reperts in the past. Such fraudulent
reports wera created through the use of coplies rather than the
eriginal of sucH reperts., The 0ffice of Judges does not believe
this Rule presents an undue inconvenience on the parties to
require the presentation and inspecticon of all original reports at
the appreopriate hearing. As provided for in the last sentence of
Rule 2.5(BY(L)Y{D), once the original repart has been inspected and
admitted into evidence, the Administrative Law Judge <then has
discretion to substitute a copy <f that repecrt for the original
and intraduce that inte evidence for the record.
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Rcbhert J. Busse, Esg.
Page Three )
March 24, 19%2 , . L

Re: Respone to Comments on
Propesed Procedural Rules

6. Please see our response to Comment Number 4 above.

7. Rule 2.6{a) provides for the exchange of reports and the
submission of reperts into evidence pricr te hearing by mail. If
a party wishes %to submit an original expert report inte evidence
and that party dcoes not wish to tender it Dy mail, the original
report can still be prcduced for inspecticon by an Administrative
Law Judge at a hearing, and once the original report 1s admitted
into evidence, a copy of sald report can be substituted inte the
record, pursuant %tc Rule 2.5(b) (1) (D). As in bkoth civil and
criminal practices, any party submitting any evidence into the
reccrd has the reésponsikbllity and the burden of establishing the
foundation for the introduction of such evidence.

With regard to your comments regarding a possible definiction
cf "original" to include certified copiles, the 0ffice of Judges’
agrees with your comment that copies produced under ssal or as
certified copies may Dbe appropriately utilized in theose
circumstances where an original version of the records cannct be
produced, e.g. hospital records or doctor office notes.
Accordingly, the COCffice o©f Judges has added language +to Rule
2.6(a) which defines the word "original" to include certified
corlias and coples produced urder seal.

8. Regarding vour comments on Rule 2.7(k)(1l) cocncerning the
enforcement of subpoenas, we agree with vour comment that the
enforcement of . subpcoenas should Dbe the responsibllity of the
Cffice of Judges, rather than the responsikility of the party
reguesting the subpoena.  Accerdingly, Rule 2.7(b)(1l) has been
modified fo provide that upon a proper Motion To Compel due £o the
failure of a party or witness to comply with a properly issued
subpoena, the Chief Administrative Law Judge may seek judicial
enforcement c¢f such subpoena.

9. Regarding Rule 2.7{(0){3)(B}(ii), we agree that the Rule
should be modified so as to also include payment for wvocational or
other experts engaged by the Commissioner. Accordingly, this Rule
has been modified tc read "A physician or other expert engaged by
the Commissiconer, or...".

10. Rule 2.4(b) reguires that a minimum of ten days notice be
provided to the parties of a scheduled hearing. However, it is
expacted that considerably more than ten days notice will be
routinely provided to the parties under the new Qffice of Judges'
system. This provides the parties with sufficient time in order
to meet the twenty day deadline provided for in Rule 2.9(h).
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Robert J. Busse, Esg.
Page Four o
March 24, 19982

Re: Respoeone to Comments on
Proposed Procedural Rules

11, As to your comments pertaining to Rule 2.9(b), we
disagree that time limitations should be prlaced upen the
Administrative Law Judges in which to issue Time Frame Orders. No
such strict deadlines azre . needed since all Administrative Law
Judges are regulred, by internal policy 1ssued by the Chilef
Administrative lLaw Judge, to submlit completed Time Frame Orders
immediately focllowing each hearing. It is anticipated that as the
new Office of Judges system becomes more £fully automated, the
backlog ©f Time Frame Orders waliting to be typed and malled will
disazppear, and the twenty day target which you suggest will be
routlinely met by our word processing secticon.

Regarding the reguirement that Time Frame Order extensions be
requested no later than thirty days prior to the .scheduled

deadline, all Time Frame Order dates and deadlines are discussed
and imposed by the parties during the actual hearing. Parties
attending these hearings are well aware c¢f the dates and deadlines
imposed upon the conclusion of the @earing. Additionally, once
the Cffice of Judges 1s fully autcomated, it is anticipated that it
will be the rare case involving a very short time frame pericd in
which thirty days notice for an extension cannot be gilven.
Finally, paragrapn 7 of the Time Frame Order scec1f1cally provides
that consideration of reguests for extensions will be given by the
Administrative Law Judge for emergencies and clrcumstances which

the moving party could not have forseseen more than thirty days in
advance.

12. The simple regquest by a party for a hearing Lo be
scheduled, under the Administrative Law Judge system, is net in
and of itself sufficient to cause such a hearing to be scheduled.
L request for a hearing must ke acted upen by an Administrative
Law Judge. Hearings are scheduled by a Judge under this

circumstance, and will not be set sgimply because a party reguests
such. :

13. As previously explalned in the answer to your Comment
Number 1, the application of these proposed Rules 1s not intended
to replace any other rights regarding continuances which may be
provided to the parties by statute. The Qffice of Judges
recognizes that W.Va. § 23-5-1h allows the parties, in certain
cirsumstances, £o continue a hearing by mutual agreement.
However, the 0ffice of Judges takes the position that this right
to right to a continuance applies only to the first or initial
administrative Law Judge hearing. This is kecause the hearing
referred to in that applicable statute section is the same hearing




Rokert J. Busse, Esd.
Page Five - T
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Re: Respcone to Comments on
Proposed Procadural Rules

which the statute requires to ke held within thirty dayvs after the
filing of an objection.

Accordingly, the language in Rule 2.4(a) and Rule 2.10Q0 has
been modified to recognize this limited right to a continuance by
agreement. However, those Rules have also been modified to
clearly specify that such a contiruance is only allewed for the
£irst or .initial 2Administrative Law Judge hearing, that such a
continuance will only bhe allowed To occur one time, and that the
rarties must agree that a new hearing date be rescheduled ne later
than thirty days from the originally scheduled hearing date.

With regard to your comment about ten days advance notice
being requlred for a mdbtion for a hearing continuance, please see
the prior answer to Comment Number 10.

14. With reference to 2.12(c), we certainly agree with your
comment that telephone depositicons will not be appropriate in
gvery situation. That is why the authority tc conduct telephone
depositions is discretionary. Rule 2.12(c) provides that
depositions may ke taken by telerhone conference call as if taken
in perscn.

I hope that these responses have addressed the concerns
contained in your comments. We hope to have the final version of
the Propcosed Rules promulgated with the Secretary of State within
the next few weeks. Thank wyou for taking the time to comment on

these Rules, and feel free tc contact me 1f vou have any guesticns
or ConRcerns. _

Very tr 1y’YOUrs, ’j
LN

Rdbe;g:;%>m1t uL

Chle Administrative Law Judge

RIS:cm




Workers' Compensation Cfiice of Judges Gaston Caperton, Governar

P.O. Box 2233 - Robert J. Smith, Chiet Adminisizative Law Judge
601 Morrls Sirest

Charleston, West Virginia 25328

March 24, 1992

Henry C. Bowen, Esg.

West Virginia Self-Insurers Assoczatlon
P. 0. Bex 1573

Charleston, WV 25326

Re: Response to Comments con
Proposaed Procedural Rules

Dear Mr. Bowen:

I have received and thank you for your c¢omments on the new
pronosed Procedural Rules for the Qffice of Judges. After
reviewing your comments, the Qffice of Judges makes the following
responses: ) o T

1. The ©Office of Judges feels that the purpose cf this

section is adequately set forth in Rule 2.1.

2. Regarding your comment on Rule 2.2, the Office of Judges
does not ever intend to issue a decision without the due process

of law. Parties will always e given the opportunity to litigate
protestable rulings.

3. With regard to vour comment Lo Rule 2.3(d) cecncerning the
presumption ©f notice, <the 0Office of Judges takes the position
that any presumption, unless otherwise specifically excluded, is
inherantly rebuttable. Nothing in the wording of Rule 2.3(4)

limits or precludes rebuttal of the presumpticn upon a showing of
evidence.

4. Your comment regarding Rule 2.4(b) is correct in that the
statute provides that a minimuom of ten days notice be given in
advance of a schaduled hearing. However, the Cffice of Judges
believes that we do and will continue in the future %to provide
considerably more than ten days advance notice of any scheduled

hearing, and that no change in the proposed rulas need be made to
address this issue.




Henry C. Bowen, Esg. -
Page Two
March 24, 1992

Re: Response to Comments on
Proposed Procedural Rules

5. The provisions ¢f Rule 2.4(c) are c¢lear as to
jurisdiction, and conform with the appropriate statutory language.

The Office 6f Judges believes this rule 1s adeguate as drafted.

€. Regarding the use of origlnal medical reports as provided
for in Rule 2.5(b){1)(D), this Rule was necessitated by the f£iling
of fraudulent medical rerorts in the past. Such fraudulent
reports were created thrcugh the use oI copies rather than the
original of such reports. The Office of Judges dces not belisve
this Rule presents an undue inconvenience cn the parties to
require the presentation and inspection of all original reports at
the appropriate hearing. As provided for in the last sentence of
Rule 2.5{b)(1)(D), once the criginal report has been inspected and
admitted into evidence, the Administrative Law Judge then has
discrecion to substitute a copy of that report for the original
and introduce that into evidence for the record.

7. As to vyour comments on Rule 2.5(k)(2) regarding
shjections, we feel that the Procedural Rules need not provide far
every possible scenarioc in the hearing process, and that the rule
is zdeguate as drafted.

2. Modifications. have been made to Rule 2.5(b){(3)(3a)
regarding the use of "him or herself".

9. Nothing in Rule 2.353(b)(3){B} precludes cther
representatives of a corporate employer from attending a nhearing
along with authorized counsel. The term "represent", in this
context, 1S a term of art which refers to legal representation.
The statute 1s clear that a corporation must be '"represented" by
counsel at a hearing. Lay witnesses are not precluded by these
rules from attending hearings, so long as the lay witness dcoes nct
formally represent the corporation instead of counsel during the
proceeding.

10. Please see our prior answer tc Comment Number 8 above.

11. The Office of Judges believes +that Rule 2.5(c) is
adequate as drafted.

12. Regarding the use of original medical reports as provided
for in Rule 2.6(a), this Rule was necessitated by the £iling of
fraudulent medical reports in the past. Such fraudulent reports
were created through the use of copies rather than the original of
suclhh repeorts. The ©Cffice of Judges deoes not believe this Rule
presents an undue inconvenience on the parties to require the
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Re: TRegpense to Comments on -
Proposed Procedural Rules

presentation and 1inspection of "all ocriginal reports at the
appreopriate hearing. As provided for in the last sentence of Rule
2.53{b)(1){D), once the original report has been inspected and
admitted into evidence, the administrative Law Judge then has
discreticn tec substitute a copy ¢f that report for the original
and introduce that into evidence for the reccord.

i13. The Cffice._ of Judges believes that Rule 2.7({B){3I)}{A}
clearly covers witness fees in general situations, that being
attendance fees and mileage for any and all withesses. Subsection
(B) of this same rule provides further rules regardiing fees fcr
expert witnesses.

14. Any and  all references %o Ycreoss-indexing" have been
removed frem the proposed rules, including Rule 2.7{e){l).
Additionally, the last sentence of that same rule makes it clear
that a party 1s entitled to obtain ne more than two reports per
specialty. '

1i5. The 0Office of Judges decglines to delete the thirty (30)
day pericd required to reguest an extension of a Time Frame Order
as provided in Rule 2.%(b). The rule has been modifled, however,
to state that regquests for extension of time not made within the
thirty (30) day period will be considered upen a showing <of geced
cause, rather than the previcusly proresed shewing of
extraordinary or unusual clrcumstances. Under ERule 2.9(b)}, the
Office of Judges will waive the thirty (30) day required notice 1if
a showing of good cause is made. We feel that thirty (30) days is
an appropriate and necessary time period in order to receive and
process such a reguest, rule on the metion to extend the time
frame deadline, and then inform all the parties as to whether or
not the motlon has been granted or denied.

16, With regard tec vour comments on Rule 2.11{4), we kelieve
thiszs rule is adequate as drafted. The QOffice of Judges does not
believe that parties should be allowed, by agreement, o turn an
interlocutory ruling inte an appealable order.

17. The ©ffice of Judges believes fthat Rule 2.12(h) is
adequate as drafted. o L

18. As to Rule 2.14, this rule provides that any time a party
or a protest is dismissed from a claim by an Administrative Law
Judge, such a ruling is appealable, net interlocutery in nature.
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Re: Response to Comments on
Proposed Procedural Rules

I hope that these zresponses have addressed the concerns
contained in your comments. We hope to have the final version of
the proposed Rules promulgated with the Secretary of State within
the next. few weeks. Thank yvou for taking tThe time to comment on

these Rules, and feel free to contact me if vou have any questions
or concerns.

Rokert J. Smith
Chief Administrative Law Judge

RJS:cm
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Workers’ Compensation Office of Judges Gastan Caperton, Gavernor

P.C. Box 2233 ... Robertd, Smith, Chief Administrative Law Judge
601 Morris Street

Charleston, West Virginia 25328

March 24, 1982

R. Russell Alexander, Esqg..

Huddleston, Bolen, Beatty, Porter
and Copen

P. O. Box 2185

Buntington, WV 25722-2185

Ra: Response to Comments on
Proposaed Procedural Rules

Dear Mr. Alexander:

I have received and thank you for your comments on the new
proposed Procedural Rules for the 0Office of Judges. After
reviewling your comments, the CEfice of Judges makes the following
responsas: .

1. Based upon comments received by the 0ffice of Judges, the
last sentence of Rule 2.3{(¢) has been changed to provide for
reconsideration by the Chief Administrative Law Judge in certain
circumstances. Under the revised Rule, a party may f£ile a Moticn
to Reconsider with the Chief 2dministrative Law Judge, supported

by the necessary evidence.  Hearings on any such Mection to
Reccnsider may be held as needed in the discretion of the Chief
Administrative Law Judge. sSuch Motions to Reconsider must be

themselves timely £iled. A decision cof the Chief Administrative
Law Judge on a Motion to Reconsider is then appealable t+o the
Appeal Board.

2. When both parties protest the same Commissioner's Order,
it is clear <that the c¢laimant has the burden of proof in
proceeding first with the presentation of evidence. No liberality
rule can raplace the premise that the <laimant has the burden ta
ge forward. Jordan v, State Workmens' Compensation Commissioner,
156_W.va, 159, 191 S.E.2d4 497 {1972)}. The proposed Rules provide

the Administrative Law Judge with discretion to change the order
of the presentation of evidence. The proposed Rules do not
provide that the c¢laimant must always ge first in every instance.
The Administrative Law Judge has discretion under the proposed
Rules to change the order of the presentation of evidence or Lo
order that the evidence be developed concurrently.




E. Russell Alexander, E=g.
Page Two
March 24, 1892

Ra: Respohse to Comments ©n
Proposad Procedural Rules

The Office of Judges kelieves that in the interests of
Judicial eccnomy and +the speedy resolution of claims, it is
appropriate to ‘allew Administrative Law Judges the discretion to

order concurrent develcrment of the evidence, where appropriate.

Finally, with regard to the last sentence of the Rule, the
Office of Judges belleves that if a request for an extensicn of a
Time Frame Crder deadline is timely £iled as provided in these
Rules, then such a reguest will be acted upen in a timely manner
pricr to the expiration of the Time Frame Order itself.

3. Regarding the use of tape recorded transcripts as cpposad
to court reporters, the Office of Judges believes that the present
date resulted in accurate ;raﬁéﬁ%*pts being preoduced at a
stbstantial ceost savings to the State.

4, The provisicns of Rule 2.8(c)(2) apply tc hearings. When
referring to "contlnuances", the good cause standard applies in
order to continue a hearing. This Rule i1s consistent with Rule
2.10. Time Frame Orders are not mentioned anywhere in Rule 2.86.
They are addressed separataly in the Rules, Time Frame COrders may

be extended (as cpposed to contlnued) pursuant to "Rule 2.9( D)

5, The use of interrcgatcories i1s a discovery tool which has
long been available to counsel 3in Dpboth c¢ivil and c<criminal
practices. The Office of . Judges believes that interrocgatories,
limited +to thirty guestions including all parts and sub-parts,
does nect censtitute an unreascnable burden upon the parties and
can, in fact, ald in the discovery process.

The wording of preposed Rule 2.6(d){2) has been changed in
response to numerous comments recelived from counsel, and will now
read that esach party shall be limited to a maximum of thirty {30)
written interrogatories, "including all parts or sub-parts of any
numbered interrogatory." A further change has been made to Rule
2.6(dY(1) te reguire that only coples of answered interrogatcries
shall be filed with the Chief administrative Law Judge, rather
than copies of unanswered interrogatories keing served upon the
Chief Administrative Law Judge at the time of service. The Qffice
of Judges will strictly construe these rules and definitiens.




R. Russell Alexander, Es=g.
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March 24, 1992

Re: Response to Comments on
Proposed Procedural Rules

Parties are encouraged to work out among themselves any
problems or difficulties which arise regarding the wuse of
interrogatorles, Any lssues not resclved by the partles can ke
dealt with ky meking a Mctien to Compel o +the Chief
Administrative Law Judge. The failure to respond to an Order
Compelling +the Answer of Interrcgatories may result in the
submission of the claim for decision, or the dismissal of the
protest, or judicial enfecrcement cof the Order.

Finally, the 0ffice of Judges Dbelieves that the issue of
interrcogatories, in general, should be submitted Lo the Workers'
Compensaticn Committes of the West Virginia State Bar in order to
obtain recommendations regarding the use of interrcgatories, e.g.
form, procedures, and enfcrcement.

6. The Office of Judges Dbelleves that Rule 2.7(b)(3}(A)
addresses all issues ilnvelved pertzining to witness fees, those
being attendance fees and mlleagercosts. Any other expenses, such
as fees for professional services, are dealt with in Rule
2.7(2)(3)(B).

7. The Office of Judges agrees with your comment that Rule
2.7{e){1) applies only in those situations wherse a party seceks
mere than two examinations per specialty. If a party seeks two
examinations or fewer, then 1o Such adthdrizatioh is required or
necessary under this Rule.

8. Regarding your comment on Rule 2.9{a) and telephone
hearings, please he advised that Rule 2.4{c) provides that an
Administrative Law Judge may, in his or her discretion, conduct
any hearing v telephone conference call.

9. Rule 2.4{(b) requires that a minimum of ten days nctice ke
provided to the parties of a scheduled hearing. However, it is
expected that considerably more than ten days notice will be
routinely provided to the parties under the new Cffice of Judges'
system. This provides the parties with sufficient time in order
to meet the twenty day deadline provided for in Rule 2.9(b).

10. See pricr answer to Comment Number 9 above.




R. Russell Alexander, Esqg.
Page Four. .
Marchn 24, 1992

Re: Response to Comments on
Proposed Procedural Rules

I hope that <these respeonses have addressed the concerns
contalned in vour comments. We hope to have the final version of
the propcsed Rules promulgated with the Secretary of State wichin
the next few weeks. Thank yvou for taking the time to comment on

these Rules, and feel free to contact me if you have any gquestions
Or concerns. :

Very uly yours,jw
) / ~
T i /’> ; /
\r £ ?‘L_/ Haees 4
Robert J. SmIth
Chief aAdministrative Law Judge

RIS:cm
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B

Dear Judge Smith:

I have reviewed the new propesed precedural rules and
wish to make the following comments wlth respect thereto.

1. I object to the fact that where both parties make
a protest to the same permanent partial order,
the claimant must proceed first. I _believe if
there. are mutual protests to the same order, that
beth parties should be reguired to develop their
evidence concurrently and that the emplcyer
should nct be given the last opportunity to
submit evidence.

2. I do not like the changes in Rule 2.6(d){1) which
allows interrcgatories in every claim without
regard to reascnableness. This regulation cculd
be extremely time consuming  and = somewhat
burdenscme. Computerized sets of interrogatories
could easily be developed by employers and they
could simply overwhelm counsel for the claimant
with interrogatoriss <that have very little to do
with the actual claim and the issues in

litigation. With depositions now available, it -

would be very easy to obtain the claimant's
Testimony with respect to any guesticons that the
employer might- have relative +to . the claim,

Therefore, I object to that particular provision

LEGAL of the regulations. .
FEB 1 3 1992 ‘7*”(?;5%”5'[')
W SompeiineR FEB 111992
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Cne final ccomment I would like to make has to do

with the time restrictions. The time

restrictions placed upcn counsel is now becoming
clearly overly burdenscme and impcssible to meet

in light of the fact that doctor's depositions .

and doctors evaluations are now difficult o
schedule because of the fact that we have few

doctors  .who do the examinations. Therefore, =2
more liberal attitude should be adopted with
respect to. Time frames. Moreover, we  had
previously discussed the use of +telephone.

depeosition and I had advised you that some firms
would not do telephcone depositions in crder to
expedite cases. You advised me that this would
be _taken care cof. I was recently informed by one
of +the major firms with whom I do a lot cf work,

while they had no objection to scheduling of ...

telephcne depcesitions. Hcwever, they want their
lawyer to be present iIin the doctor's cffice at
the time I took the telephone deposition.
Clearly <this attitude defeats the whole purpose.
How many doctors, if any, have conference phones
in +their office which wcoculd make this possible.
Telephone depositions should be allowed, they
should be azuthorized and all firms should be
encouraged toc agree to the same.

Accordingly, these are my comments with respect to the

regulations

Compensation.

HAS/rsp

and what is . currently going on with Workers'
1 hope you can give them some considerzation.

Very truly yours,

e

e

g;iel A. Straub







Workers' Compensation Office of Judges Gaston Caperton, Governor

P.O. Box 2233 . Rabert J. Smith, Chief Administralive Law Judge
601 Morris Street

Charieston, West Virginia 25328

MEMORANDUM

TO: ROBERT J. SMITH, CHIEF ADMINISTRATIVE LAW JUDGE
FROM: THOMAS H. ZERBE, ADMINISTRATIVE LAW JUDGE i:j
DATE: JANUARY 13, 1992

SUBJECT: COMMENT ON PROPOSED RULE 93-1-2.5(b)(3)

Consideration should be given to adding a sentence or
two to provide that where testimony is not taken, parties can, by
agreement, waive the right to have argument and rulings recorded
subject to the approval of the administrative law judge. If one or.
more of the parties is pro se, the hearing must be recorded. 1If
one of the parties £fails to appear, he will be deemed to have
wailved his right to the recording of the hearing.

I have permitted the parties to waive their right to
have the time frame order hearing recorded and it does save time.
Since 1 started this, everyone has waived their right to have the
time frame order hearing recorded.

West Virginia Code, § 23-5-~1h states all argument and
rulings will be recorded, but I think, as a practical matter, the
Court would sustain an administrative law judge who permitted the
parties to walve that right. Also, the likelihood that the issue
would ever come before the Court is somewhat remote.

THZ : g8
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Workers' Compensation Office of Judges Gaston Caperton, Governor
P.O. Box 2233 S

801 Morris Sireet
Charleston, West Virginia 25328

Robert J. Smith, Chief Administrative Law Judge

MEMORANDUM

TO: ROBERT J. SMITH, CHIEF ADMINISTRATIVE LAW JUDGE
—

FROM: THCMAS H. ZERBE, MINISTRATIVE LAW JUDGE

DATE: FEBRUARY 7, 1992

SUBJECT: COMMENT ON RULES FOR ADMISSION OF EVIDENCE, Wil

What is the record? Anything that manages to get on the
microfiche?

It 1is c¢lear that records filed with the Commissicner
prior to the protest are part of the record. West Virglnia Code,
§ 23-5~1h states:

Upon receipt of notice of the filing of an obijection,
the commissioner shall forthwith forward to the chief
administrative law judge all records, or copies of such
records, in the commissicner's office which relate to the
matter objected to. All such recerds or copies thereof
and any evidence taken at hearings conducted by the cffice
of Jjudges shall constitute the record upon which the
matiter shall be decided,

Rule 93-1-2.5(b)(1)(D}) deals with the presentation of

evidence at hearing. It states, "All exhibits offered into
evidence shall be labeled and marked as either 'Claimant's
Exhibits', 'Employer’'s Exhibits', 'Commissioner's Exhibits' or

'Joint Exhibits'...".

There is a lack of clarity about what is the record.
Assuming everything that is in the Commissicner's file before the
protest 1is filed and everything that is admitted by an
Administrative Law Judge's order whether it comes in at hearing or
by letter 1s part of the record, this still does not explain what
to do about fugitive documents on the microfiche.

Frequently after a protest has been £filed, claimants,
particularly those that are pro se, ask their doctors to write the
Commissioner. These documents are microfiched. Are these reports
part of the record? The employer may never see them.

Rule 93-1-2.6(2a) seems to require that evidence to be
submitted at hearing must be exchanged with opposing counsel and
submitted to the Chief Judge as soon as reasonably possible after
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party sponsoring the evidence receives it (a frequent practice is
to exchange it at hearing). Surely documents submitted to the
Commissioner after the filing of a protest have to be exchanged.
Does an order admitting such documents have to be entered? Is
everything on the microfiche received by the Commissioner after
the filing of the protest not part of the record unless an order
ig filed entering it in? Is it part of the record for later
protests since it is part of the Commissioner's file and 23-5-1h
says the Commissioner's file is part of the record?

I think we need to clarify what 1is in the record. The
rules attempt to set up a formal procedure but as you .know if
someone mails a grocery list teo the Commissioner it will be
microfiched. Rule 2.6(a) requiring that evidence be exchanged is
meaningless if a document can be sent to the Commissioner and get
on the microfiche and become part of the record even if it has nct
been exchanged. _

I believe if Judges rely on documents which are on the
.microfiche but were submitted after the protest was filed and were
not-exchanged with the other party someone will appeal. I realize
that normally this is not a problem because counsel obtain the
microfiche, but someday an Administrative Law Judge is geing to
make a ruling on a document that one of the parties has never seen
and very likely there will be an appeal. The problem probably
never arose in the past because no one ever could tell what
evidence was relied on because no findings of fact were made.

One of the most important functions of the rules is to
designate clearly what is and what is not in the record. I think
the rules should make c¢lear that everything submitted at hearing
or by letter to the Cffice of Judges or the Commissioner becomes
part of the record even if it 1is not exchanged with the other
party. The obligation is on the parties te obtain copies of the
microfiche and object to anything they wish to exclude from the
record. The rules should state that the microfiche is the record.

One final point - as presently written the statute and
the rules do not contemplate the submission of evidence by letter.
I interpret Rule 2.6(a) to require that evidence be submitted by
letter which is to be sponsored for admission later at hearing. I
do not interpret Rule 2.6(a) to permit evidence to be admitted by
letter. This needs to be clarified. As a practical matter, this
is probably not a problem particularly since the Brogan decision
says evidence can be submitted-.by letter. I would still suggest,
however, that the &rules clearly state that evidence c¢an be
submitted by letter. Also, are we not going to admit evidence at
hearing unless it has been previously submitted by letter? This
is not the present practice.

THZ : gs




- Bowies Rice |
McDAVID GRAFF & LOVE
ATTORNEYS AT LAW

16"H FLQOq COMMERCE SQUARE » LEE STREEY
206 3PRUGE STREET = 105 W AURKE STREET

SORGANTOW?, WEST VIRG NUA 28505 POST CFFICE 30X 1385 POST GFFICE DRENER 1419
TELEPHOME 3042962500 . CHARLESTON, WEST VIRGINIA 253251386 MARTINGBURG, WEST VIEGINUA 254011419
FACSIMILE J04-286-25°3 TELEEHONE 304-347-1100 TELEPHONE 304-263-0835
FACSIMILE 343673822
01 AVERY STREST - FACSIMIL 304-343-2867
PCST OFFICE BOX 48 B ) : QLD NATCNAL BANK BURLTHHG
PARKERSBURG, WIST VIRGINA 26102 ) ) T ’ . ZAST WASHINGTCN STREET
TELEPHCNE (44858500 . o= February 7 1993 T , POST OFFICE BOX 53

g R
@effi,m/ Q%' - | '7 "

, THARLES TOW/N, WEST VIRSINLA 25418
— i . o = S0 T TELEPHONE 1047251535
T FACSIMILE 20LTR541T

FACSIILE 3044857373

WRITER'S DiREST Dial NUMBER |

347-1115 ) [ et
Ko E
TITT TSN
Robert J. Smith, Chief Administrative Law Judge LT T e
Workers' Compensation Office of Judges e e ST T,
Post Office Box 2233 - ) —“m”’;“i'“““V‘
S PRI .. R

Charleston, West Virginia 25328

Re: Proposed Rules of Practice and
Procedure for the Office of Judges

Dear Judge Smith:

Thank you for providing a copy of the rules you have
proposed for use in the workers' compensation hearings handled by
the Office of Judges. Please consider my comments and redlined
language amendments in promulgating final rules.

2.3{(4) Proposed new lancuage: Manner and Receipt o¢f
Notice. Any notice reguired by these rules shall be deemed

adequate 1f served upon a party;

% Bofi—and their counsel of v iting o) R
by regular United States mail, postage pre paid, addressed to the
party to be so notified at their last known address. Receipt of
notice shall be presumed seven (7) calendar days after the date of
the notice.

Comments: Though the Offlqe_gf Judges and the Commissioner
serve the ¢ parties and their counsel, amending the
language as we have proposed properly restricts
parties £rom serving notices and other similar
correspondence directly upon an opposing party who

is represented by counsel.

2.4(b) Propesed new language: No change.

Comments: The language reguiring notice to the parties and
their counsel at least ten days in advance of a
hearing comports with West Virginia Code §23~5-1.
However, it should ke noted that ten days' notice,
without agreement of the parties, is not adegquate.
That inadequacy is highlighted by referencing:
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(a) 2.3(d) of your propocsed rules, where receipt of
notices is presumed seven days after the notice of
date, recognizing delay due to mailing;

{b) 2.9 of your proposed rules which allows parties to .
agree upon time frame orders no later than twenty
days before a hearing; and,

(¢) 2.10 of your proposed rules, which alse requires a
ten days' notice for continuance regquests.

Please recognize ten days' notice as merely a statutory
minimum, and provide notices at least 40 days before
hearings.

2.5(a) Proposad new lanquade Hearing Procedures;
(a) Rules of evid S TR _

:_ h
usual common law or statutory rules of ev1dence, or by formal rules
of procedures, except as provided by these rules. An Administra-
tive Law Judge shall receive the relevant testimony and other
evidence cf the parties and witnesses, subject to obiection by any
party.

Comments: The Office of Judges can bring additional consisten-
cy and professiocnalism to the hearings process. The
language we have proposed comports with West
Virginia Code §23~1~15 by not binding Administrative
Law JSudges to the rules of evidence; however, the
use cf these rules as guidelines will assist not
only the Judge, but will also provide reference to
the parties in their hearing preparation.

2.5({b) (1) (&) Proposad new language: OQrder of presenta-
tion of evidence. The protesting party shall have the burden of

going forth with evidence. 1In the event all parties have pro-
tested, the claimant shall go forth, except that for goocd cause or
upen agreement of counsel, an Administrative Law Judge may permit
a wvariance in the normal order of presentation. Oordinarily the
protesting party shall present all its evidence first. The
opposing party shall then go forth with its evidence. . However, an
Administrative Law Judge may direct that the development of
evidence proceed concurrently or in such other manner as may ke

approprlate under the c1rcumstances Whrenr—aii—parties—have
& : - 9 —ulipon explratlon of the
3 ,
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Comments: T

2.6(k) (1) (D}

Comments:

2.5(b) (3)

Comments:

2.6(d)

Parties.

discovery process befo 3 3
permission of an Admlnlstratlve Law Judge,

The use of time frame orders is a new procedure,

Counsel without sophlstlcated computer systems may
occasicnally error in tracking multiple deadlines

in <claims with several issues in 1litigation.
Claimants without counsel may f£ind their claims
unexpectedly submitted for decisicn if time frame
orders are misunderstoocd. Show-cause notlces prior
to final submission will save numerous appeals being

generated over occaslonal excusable neglect by
counsel or pro se claimants' inability to grasp a

system that has become less explanatory. our
proposed amendments also continue the current system
for subnmitting claims in which time frame orders
have not been entered.

Propesed new language: No'change.

We have been informed that evidence submitted is
currently belng destroyed once a copy is micro-
fiched. If this information is accurate, we object
to the procedure. Certain original reports, such
as - respiratory testing with tracings, cannot be
accurately copied from a microfiche. If the policy
of the Fund is to destroy original evidence, parties
should be advised to retain originals for their
files and to submit copies into evidence.

Propesed hnew languade:

No change.

It is essential that transcripts be of good quality

and that they be brov1ded to the parties on a timely
basis.

Propecsed new language: Interrogatories to

(1) Written lnterrogatorles may be utlllzed in a
ot} v} and the
shall
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not be a prerequisite to the serving of interrcgatories.
of all interrogatories served and all answers th
filed with the Chief Administrative Law Judge,

£ be appropriate.

!

Comments: Interrogatories are often served when a claim is
filed to speed discovery. Proposed language

recognizes this procedure, while the claim is still .

pending before the Commissioner. Where no language
change has been suggested, it should be noted that
the rule as written requires interrogatories to be
filed when served. Thus, the Fund's file will have
a copy of the interrogatories sent, and a second
copy when answered. We recommend you consider
reguiring the filing cf interrogatories only when
answered, or when objections or motions to compel

are made,
2.7(b) (1) Proposed new Jlangquage: . Procedures for

production of witnesses and evidence

(1) ©Subpoena. The presence of a witness or production
of evidence may be obtained by the issuance of a subpoena or -
subpoena duces tecum by an Administrative Law Judge. ‘A regquest for
a subpcena must be made in writing as soon as reasonably possible
prior to a hearing. A subpcena for a physician shall also include
a subpoena duces tecum for the treatment records and notes
pertaining to the claimant. Enfexecement | of any subpoena

shall be the responSLblllty of the party whe hes—reguested—the

Comments: Though the service of subpoenas is the responsibili-
ty of the party desiring to produce the wltness, the

2.7(e
examination.

Comments: The automatic reservation of the right to cross-
examine will save an encrmous amcunt of paper.
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Reference to Section 2.5(b) (1) (C) is necessary to
comply with case law allowing parties to review the
reports of their cwn experts pricr to requesting to

cross-examine the opposing party's experts. Weese

v. WorKkers' Conmnpensation Commisgioner, No. 19116
(Nov. 3, 1989) (per curiam). )

2.8{a) Propesed new language: No change.

Comments: The twenty-day requirement in this rule for the
stipulation of time frame orders underscores the
need for greater than ten days' notlce of hearings.
We recommend forty days.

2.9(b) Proposed new language: Time Frame Order. The
time frame order will ordinarily set forth the issues in
litigation, date by which each party must submit reports from
expert witnesses, the date on which a hearing will be conducted to
examine cr cross-examine the claimant and other lay witnesses, a
time frame within which the claimant’'s treating physician or the
Commissioner's examining physician may be cross-examined, a date
by which all motions must be made and such other matters as may be

approprlate depending on the case. Any reguests for extension of

time, in the absence of extracrdinary or unusual circumstances,

mist be made ﬁet—haa%4ﬂﬁﬁ+4ﬁﬁaﬁﬁh{%€&—éayﬁ priocr to the expiration

of the time period which the moving party seeks to expand. Such
recquests shall set forth the reasons the expansion of time is
necessary and shall include a statement of the efforts the party
has made t¢ comply with the fime frame order. The failure to offer
evidence in compliance with any time frame order or extension
thereof. may result in the claim being submitted insofar as that
party is concerned based on the evidence in the record at that
point in time.

Comments: Why  establish more deadlines? If a doctor's
examination 1is scheduled ftwenty days before. the
expiration of an evidentiary deadline, must a party
request an extension thirty days before the deadline
to preserve that right should the appointment need
to be rescheduled? Such arbitrary interim deadlines
are not iIncluded in time frame orders, will be
impossible for couhsel to keep track of, and are
impossible for pro se parties to be expected to
recognize,.

2.12(k) Proposed new language: Procedure. The taking

notice to the deponent and all

of a dep051tlon shall be by agreement of the parties or upon
v
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parey )
counsel of record. Notice shall be in
n the date, time and place of the
deposition well as the name and address of each person to be
deposed. The cost of court reporter services shall be borne by the
Workers'! Compensation Fund. The cost of witness fees and expenses
shall ke borne by the respective proponents of the witness, as
proevided in Section 2.7(b)(3) of these Rules. Parties are
encouraged to utilize depositions to obtain testimony whenever
possible. I

Comments: Depositions are clearly encouraged by the rules, and
will add efficiency to the process, However, nowhere
in administrative or civil procedure are parties
permitted to merely notice depositions at will,
without the courtesy or clearing available dates
with counsel and experts, or at least providing
adequate notice. "Reasonable" notice has been given
by opposing counsel the day before the deposition
at times in our claims, with response by the Fund
to our obkjecticns merely stating we have the right
to cross-examine again at a later time if we desire.
If hearings and depositions will now be scheduled
tc meet new shorter deadlines, either agreement as
to availability or thirty days' notice to permit
schedule changes are necessary.

Very truly yours,
\/"" ~ : "ﬁ‘ ”,r' -
e L e

Sarah E. Smith

——
A -
sl

SES/ciw
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HAND DELIVERED

The Henorable Robert J. Smith
Chief administrative hLaw Judge
Workers' Compensation Office
of Judges )
P.O. Box 2233 _ ' ) -
Charleston, WV 25328 ) : —

Re: Proposed Procedural Rules

Dear Judge Smith:

1 have reviewed the proposed procedural rules dealing with
hearings. While I am in general agreement with mest cf the rules,
I would like to address two (2) specific rules which concern me.

Fule 2.5(b) (1) {A) discusses the presentaticn of avidence and
the order in which parties proceed at a hearing. It provides that
the protesting party presents its evidence first or, if all parties
have protested, the claimant goes first. This rule addresses the
presentation of evidence at a hearing, but fails to address in what
order the parties must introduce evidence outside of a hearing.
This is a problem in occupational pneumcconicsis claims, where
several employers' counsel use the current rule as their basis for
insisting that the c¢laimant introduce his or her evidence first in
an occupational pneumoconiosis ¢laim, even though the employver also
has protested the degree of disability. Additionally, while time
frame orders may provide for concurrent time periods within which
to develop evidence, those time periods are not applicable to the
development of evidence in an occupational pneumoconiosis claim
since the point when a hearing is scheduled before the Board is
unknown.

I'wculd recommend that this rule be clarified to indicate that
regaléing’the development or submission of evidence in any claim,
rdless of whether it is an occupational injury, pneumoconiosis,

s OT ease «<laim, a party has an independent obligation teo
m&develcﬁ’?ts own evidence if it has filed a protest to the amount of
a%gféwa;d and should not bke permltted to defer developing its own

Tr
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evidence until after the other side has done =z=¢0 and submitted its _
evidence. I believe .that approach would encourage the parties to
develop their own evidence and would not reward a party which did .
not take any action in suppert of its own protest until the other
party had completed its own development, which is certainly the
aeffect of the current rule.

The second rule which concerns me is aulex2=T:{hEEIR{BFradasringg
smitEEpeaniziitness—Teosr==ksrourrencivowricrer=thissrura=providesr
wexitimmrtherpartycintz oducingstherresporrrofmanmexXper e screspons oy
xR T e W S P T G N PR Y A D P e A E O eiT i L B R i oy
sdepositiommmeTzvonldssuggestathatethissrulerberzchangedet o - COREQL ey
‘ﬁgg2hErruIE:In:cszE:lltxgﬁurcn:whr%ﬁ‘??‘fﬁ“f“tH@ opposing:paiiFei e,
; . ' T "side ' IEERpeTr Y.

miﬁmzmgnntgzknuﬂzauhan:ltaggggﬁ&;ed.the:nther sidelssexpepista

rresponsiblis—for=payringsthesatier=stdetsy

amzxpgmtﬁajkmmmgnh&ﬂmnﬂnnznnd:fraquancy*ufruxperts* depoaitionosrandw
eappearances-abtrhenringsrwonld b Fequeed-aras tIeaThys

Currently, and under the system envisicned by this rule, a
claimant is more likely to depose the employer's expert because the
emplover must pay its own expert's fee. Similarly, an employer is
more likely to depose or cross—examine the claimant's expert at a
hearing since the c¢laimant must bear the cost of its experts
appearance., If a party knows it must pay the other side's expert
if it wants his or her ftestimony. the decision te cross examine or
depose an expert will be made meore judiciocusly by both parties.

Additiconally, 1if a c<claimant's expert is deposed by the
employer, there is often a regquest made by the claimant to depose
the employer's expert, either to make the record look more
balanced, or to put the employer to the expense of paying its own
expert since, in this case, the employer reguired the testimeony of
the c¢laimant's expert. Although, I use the references to the
claimant and employer only for illustrative purposes, my example
demcnstrates the infirmity <f the current rule which is that
experts are deposed or cross examined oftentimes only because one
party wishes to "get even"” with the other party or at least put the
other party to some inconvenience or trouble. Since that is not
the purpdseﬁor intent of the rule, I would suggest that it be
changed'ln the manner I have suggested.

)-.

fh)bhg event the Office of Judges is unwilling to enact eon a
ermanent‘basxs this change to Rule 2.7(b}(3)(B), I would suggest

S

T TR — -
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that it be implemented at least temporarily so that the experience

of counsel and claimants and employvers could be contrasted with the
current system.

I appreciate, the opportunity to comment on these rules.

Should vou have any guestions regarding my comments, please do not
hesitate to contact me.

Respectfully,
HOSTLER AND SEGAL

f V. Wb

szhalic

JVM:kdk
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January 20, 1932

Honorable Robert J. Smith

" Chief Administrative Law Judge

Workasrs' Compensation Office of Judges

F.0. Box 2233 . o Lol T Toom
Charleston, WV 25328 T o

Dear Judge Smith:

I have reviewed the new Proposed Procadural Rules for hearings.
Overzll, I believe they are well reasoned and in many respects are an
improvement over the 0ld Rules particularly in the area of taking depositions.

I am alarmed and extremely” concernea about the changes made
7 ; j;ﬁgagﬁggﬁ By allowing fntezr in every claim, a2 tremendous
burden .5 pe.ng praced upon the claimantc a time when it is attempting
to adjust to new time 11m1tat10ns being placed on all cases that are currently

in litigation.

Due to the nature of Workers' Compensation, attorneys generally devote
a large portion of their practice to this area or de not entar into this
area. Consequently, claimants' attorneys many times have hundreds of active
claims in litigation at any one time. Interrcgatories are extremely time
consuming. They have been the bane of the plaintiff's bar in civil cases
for as long as I can remember. The information that is obtained through
Tnterrooatorles is Iimited since there can be no follow-up questlons if the
respense is not what is anticipated. It has been my experience that
Interrogatories are almost always used as & prelude to taking the parties
testimony. ' ' o ' .

There are particular reascns why Interrogatories would be omercus in

Workers' Compensation c¢laims. Many of the c¢laimants are functionally
illiterate. Therefore, the claimant's attorney would have to go over the
questions with the claimant and trancribe the answers tc make certain that
they are answered’ properly As stated above, many claimants' attorneys have
hundreds of active claims and in over half of these claims, the employers
are represented by counsel.

In c¢ivil cases, a computerized generated set cf Interrcgatories are
delivered to the plaintiff's counsel routinely along with an Answer. Since

{304} 342-5050




the employer's counsel .could argue that Interrcgatories de provide at least
some information, they could justify this added expense in” virtually every

claim. o LT

If the emplover's counsel truly beiieves that the claimant's testimony
or information that they have is necessary, due to the greatly liberalized
rules on deposirions, this can be easily obtained. I urge you to consider
allowing Interrogatories only when the claimant is unavailable to provide
this information by hearing or deposition. This can be the case when the

claimant has moved out of the state or is unavailsble as provided by the

Rules. This is the only instance when I believe that Interrogatories serve T

any useful purpose. . . N

BB Py TLC D

At 2 time when the claimant's bar is frantically trying to deal with
Time Frame Orders in 1ight of the fact that it is getting more difficult
to obtain examinations with physicians and at a2 time due to the recession,
that claimant's are less able to afford these examinations, the claimant's
bar cannot be expected to.cope with the incredible burden that this new Rule
would certainly create.

I respectfully request that this Rule ©be omitted and that
Interrojarories only be allowed by agreement or where the claimant 1is

unavailable. : P -
Singely,
Charles M. Moredock

CMi: Je S .

PS: Dear Bob - I did want to express my satisfaction with the competent
and congenial manner in which the Administrative Law Judges as a
whole have administered the new hearing proceedures.
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LARRY L. ROWE

ATTORNEYS AT LAW
1031 QUARRIER STREET * SUITE 409

CHARLESTON, WEST VIRGINIA 25307
ATTORNEYS TELEPHONE

1-304-344-1700
f'éB}_-uarY '7’ 1992 C 1-800-542-6079

LARRY LINWELL ROWE
JILL MAYFIELD BISSETT -

Robert J. Smith & G A
Chief Administrative Law Judge ND 2400,
Workers' Compensation Office of Judges
P. 0. Box 2233 _

Charleston, WV 25328

RE: Comments to Proposed
Procedural Rules

Your Honor:

I am writing to provide the following comments to the proposed

procedural rules for the Workers' Compensation Office of Judges:

1. The rule of liberality should be stated as a preamble to
the rules, and it should be applied when the procedural
rules are used to defeat claims. <Claimants should not
forever lose their claims for the failing of counsel to
meet a specific rule, especially a procedural time
pericod.

2. Rule 2.3{d) should be modified to delete the presumption
of receipt of notice in 7 days of its date.

3. Rule 2.5(b)(1)(5) should be modified to allow testimony
to be taken under oath by a notary public or court
reporter as well as an administrative law judge. The
difference between a deposition appearance and a hearing

appearance is not important.
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4.

Rule 2.6(d)}) should be revised to allow claimants to
testify in lieu of answering blanket form interrogatories
upon providing the ingquiring party a 1list of the
claimant's prior and current treating physicians with a
medical release. Also, requests for production and
admissions should be allowed, since these are neaded for
claimants to make inquiries to employers.

Rule 2.7(e) (2) should be modified to allow the claimant
to discover the reports of all physicians who examine the
claimant, since the rule implies that only repcrts to be
used in evidence are to be exchanged by the parties.
Rule 2.9(a) should be modified to reduce the number of
days needed for a hearing continuance from 20 to 10 days,
as is the current practice. Hearing notices go out only
20 scme days before hearings.

Rule 2.10 should be modified to grant either party an
automatic 60 day delay in meeting any time frame so long
as the delay does not work a material injustice to any
party. The Commissicner responds late tc all time limits
in the State and it is hypocritical to impose hardship
on a party for an coccasional similar delay. The burden

of showing hardship should be on the opposing party.

There have been few rules enforced in the weorkers!
compensaticn system against the Commissioner. A rule to

2
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allow an autcmatic delay will allow the counsel to
organize their practices and importantly it will notify
claimants and employers who it is that has caused delay
in the decision of their claims.
Very truly yours,
Ve Zri¥.
¢ ; 27
% @
Larry 1.. Rowe

LiR:clh
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Chief Administrative Law Judge
Workers' Compensation Offlce of Judges%ﬂ&ﬁimu mamw

Post Office Box 2233 o L DiViziny = PATION ,
Charleston, West Virginia 25328 _ ¢ S T

Na 3 wherabie werwsan g3 | -

R¥: PRCPOSED PROCEDURAL RULES
Dear Judge Smith:

In reviewing the Proposed Preccedural Rules for conducting
hearings before +he 2Administrative Law Judges, I have several
requests. Rule 2.5(b) (1) (D) requires the cffering of the original of
a medical report or test results except that, on request, and in the
discretion of the Administrative Law Judge, a copy may be substituted.
I would like to maill a copy rather than the original of a medical
report to the COffice. of Judges, as I am concerned about the accidental
loss of the same in the mail or misfiling at the Fund and oftentimes
need the orlglnal report for other proceedlngs such as Soclal Security
Disability Hearings, third party personal injury claims, etc,. I
understand that the procedure in your office is that these reports and
documents are microfiched and the documents discarded. If this is the
case there would be no reason te mail the original as the review is
conducted from the micro-fiche. There are also many instances where I
cannct offer the original as what I have received are copies of
hospital records, treating physician's notes, test results, etc.,
Social Security Disability Findings, etc.. I understand that the rule
states that "upon request" and "in the discretion of the
Administrative Law Judge®”, I can cffer a copy but this sounds like it
may create procedural questicns and prodblems. Upon submitting a copy
into the evidence, I would have to request permission to do so which
could then be objected to by the opposing party for no legitimate
reason. Please consider allowing copies to be filed rather than

griginals.

Secondly, although you have explained  that the telephcne
system for handling time frame conferences is not yet available, I
would like to nevertheless see it allowed by the rule rather than your
having to later amend the rules to permit it. I do also suggest that
you allow for completion of time frame crders by telephone call to the
Administrative Law Judge anvtime prior to the date of conference, to
be permitted at the discretion of the Administrative Law Judge. 2aAs I
have explained to you previously, the present system is causing me to
travel out of town approximately two to three days each week to do
nothing more than to "f£fill in a blank" on a time frame order. This
results in a total waste of my time, as well as for the Administrative
Law Judge. I am not paid for my time away from the office, for these
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conferences and unless something productive c¢an be done at the
conference it only prevents me from getting my claims developed and
limits the time I can be scheduling and attending depositions. I have
less than one-half of a week then to attend to matters in my office
and cannot then do the work necessary to conplete pending Workers!
Compensation cases in a timely Z£fashion. I also suspect that it will
sericusly hamper the Judges' ability to find time tc adjudicate claims
before him. '

As to interrogatories, while in theory it sounds as though
they will be of help, I am sure that you are aware that some defense
firms will use them in every case, even where totally unnecessary,
merely for billing purpcses. This type ¢f abuse alsc requires me to
spend a great deal more of my time in an individual claim in reviewing
interrogatories, sending them teo my client, explaining them to my
client, having his or her answers typed, and having the typed answers
signed and notarized. Then, more likely than not, the same employer's
counsel will want to take my client's deposition. I feel that it
would be much more convenient to simply take my client's deposition
and not to require the answering of interrogatories. Please make the
use of interrogatories permissable upon agreement by both parties.

I alsoc nete that Rule 2.7(e)(l) and (2) attempts to
eliminate the abuse that is created when an attorney (typically a
defeéense attorney) obtains a medical report in a claim which he would
not normally request (such as a psychilatric._evaluation in a hearing
loss or other claim) in order to then have more than two specialists
in one field upon cross-indexing of all <claims. While this can
eliminate the problem of one party obtaining indirectly, more medical
reports than he could obtain in a single claim, the rule will only
work where claims have been cross indexed or consclidated (see the
last sentence in 2.7(e)(1l). The Administrative Law Judge's are noct
permitting cross indexing until submission of a claim for decisicn.
Unless cross indexing is permitted during development cf claims this

rule would be rendered ineffective. Please authorize earlier cross
indexing of claims. o B o

Please consider making these changes. If I have failed to
make any of these points clear, prlease call me. I will be happy to
discuss them further.

Very truly yours,

GWE/krs . ' .




RECEIVED

LEGAL SECTION - DIRECTOR

DEC 0 6 1991
wORKERS COMPENSATION
FUND

DEPARTMENT OF COMMERCE,
LABOR & ENVIRONMENTAL RESOURCES

OFFICE OF THE SECRETARY

State Capitoi Charleston, West Virginia 25305 304/348-3255
MEMORANDUM

TO: Robert J. Smith
Chief Administrative Law Judge
workers' Compensgzlon Qffice of Judges

FROM: Thomas J. Glllool \&ﬁ}g:
General Counsel /
(V0N
RE: Prcposed Procedural Rules
DATE: December 5, 1991

I enclose Secretary Ranson's letter granting consent tc the
proposed "Title 85 Procedural Rules, Workers' Compensation Office
of Judges, Series 14, Hearings." Although I did not consider any
of the comments Wthh follow .a sufficient basis for recommending
that the Secretary withhold his ccnsent, I cifer them for your
cons ideration and possible action during the rulemaking process.
I have not reviewed the underlying statutes, so to the extent a
rule merely reflects a statutory provision or adopts the statute's
terminclegy, these comments may be disregarded:.

2.3 {(d) The use of the term "party" is confusing since it is
used in twe senses: party to the claim and "party to be so
notified," creating ambiguity about whether both the party and the
attorney are to be served. This could be avoided by requiring
service, and deflnlng service as consisting of mailing to both the
party and the party's attorney, or by using the terminclogy "perscn
£0o be served,'" rather than '"party."

2.4 (b) The language "shall be provided"” is ambiguous.
Requiring "service" and defining what it means would be preferable.
Reading the language of this Section and 2.4 (d) as drafted, do
they require mailing seventeen days before a hearing, or ten?

2.8 (a) To me, the language "shall noct be conducted in
accordance with etc." sounds like a command not to follow the
specified rules. In fact, I weould guess that some of them are
followed as a matter of custom. I assume this rule's intended
meaning is mcre along the lines c¢f "The =xxxx rules shall not be
binding on [or shall not apply to] the conduct of hearings." Such
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phraseoloegy might be preferable,
2.5 (b) (4) T guestion granting discretion to close
hearings with no stated standards as to what constitutes good cause

for doing so. In addition, what is the basis for prohibiting
parties from having lay representation? '

C\TIE\WC-RUL . REP

RECEIVED

LEGAL SEETION . BIREETOR

DEC 06 1981
WORKERS' COMPENSATION
FUND
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Attorpeys and Counsellors at Law

418 ELEVENTH STREET
P.C, BOX 2388
HUNTINGTON, WEST VIRGINIA 25724
304/525-8115
FAX: 304/829.3284

January 23, 1992

ROBERT J SMITH

CHIEF ADMINISTRATIVE LAW JUDGE

WORKERS COMPENSATION OFFICE OF JUDGES

P O BOX 2233 . S - -
CHARI.ESTON WV 25328

RE: PROPOSED PROCEDURAL RULES
TITLE 93, SERIES 1 HEARINGS

Deai Sir:

I have received and reviewed a copy of the PRCPOSED PROCEDURAL
RULES and wish to make the following comments and observations.

First, I am concerned with the inequity created by RULE 2.5
(k) {1}, where both parties have jointly protested an crder. The
PROPOSED RULE requires the claimant to move first and allows the
emplover additional time, after the claimant has prcduced his
evidence, to develop and present its case. I fail to see why beth
parfiies should not be required to proceed simultanecusly under the
same time restraints. ZIf either party must receive preferential
treatment in a workers' compensation c¢laim, it weould appear that
stattutory and case law holdings mandate that the claimant be given
the benefit, as opposed to the employer.

Second, I see no mention about what will happen when protests
have been acknowledged subsequently to the initial time frame
conference/order. Is it planned that the process will begin again
with still ancther conference?

Thank you for considering these comments.
Very truly yours,

e &

Timothy G. Leach RECE)vF

BeEe

FUAN 2 4 1999
WCRKEH; LA L "
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January 20, 1992

Honorable Robert 5. Smith

Chief Administrative Law Judge

Workers'! Compensation Office of Judges

P.O. Box 2233 _ : .. S

Charleston, WV 25328
RE: Proposed Procedural Rules

Written Comments

Dear Judge Smith:

Thank you for the opportunity to review the proposed ]
Procadural Rules for the Workers' Compensation Cffice of Judges;"‘?g
I would like to submit for your ceonsideration the following
written comments:

2.3 Initiation of the Hearing Process.

{a) This section concerns an initial determination as to
whether an objection is timely filed and appears to indicate
that the Chief Administrative Law Judge shall make a
determination of timeliness and such determination may be
appealable only. This proposed section would seem to
eliminate the right to a hearing on the issue of timeliness,
As you knew, at the present time litigants are entitled to

a hearing on the issue of whether a protest is timely filed
and I would suggest that the parties continue to ke allowed
t¢ have a hearing concerning timeliness issues.

2.5 Hearing Procedures; Generally.
(b) Procedure N

[ (3) Transcripticn of evidence. I am encouragg !E
‘ the language of this section suggests that hear ngs may
be transcribed by stencgraphic or veoice regor %gg %g by
other meang.m_Ingm not hopeful that the sy %
G e  WORKEES QMmesa T
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recorded hearings will result in adequate transcripts
and I hope that at some time in the future funding will
be available to return court reporters to the hearing
precess. ;
2.7 Production of Witnesses and Evidence.

(¢) Exclusion of evidence. This section provides that if a
properly subpoenaed witness fails to appear, produce
requested evidence or testify in raspconse to a subpoena,
then the Administrative Law Judge may exclude his report.
My concern here is where the properly subpoenaed witness is
a physician or other expert who has conducted an evaluation
at the request of the Commissioner, and whose report or
findings have been the basis for an award of benefits, why
should the claimant be penalized because of the
Commissioner's expert's failing to appear. I would have no
objecticn to an employer's account bkeing credited under
appropriate circumstances but I would recommend that a
provision be included to the Rules to direct that any
overpayment occasioned thereby would not bhe subject to
collection under Section 23-4-1c or Section 23-4-1d or
otherwise recoverable from the claimant.

(d) Alternatives to testimony and other evidence.

(2) (A) Testimony describing the evidence. I have
difficulty imagining a situaticn where it would be
appropriate to allow testimony to describe evidence
and, at the same time, allow meaningful cross-
examination or rebuttal of this "described" evidence.
Though I appreciate that an administrative system
usually allcws some relaxation of evidentiary rules, I
cannot imagine a situation where it would be
appropriate for an Administrative Law Judge to receive
and consider testimony describing evidence and I would
propose that that portion of the Rules be stricken.

(e} Examinations and evaluations. The Commissioner's
present policy regquires the employer to submit into evidence
all reports generated as a result of authorized examinations
of the c¢laimant. The Office of Judges proposed Rules do not
contain a similar requirement and I would suggest that some
similar requirement be contained in these Rules.

RECEIWVEr

Requiring the employer to obtain authorization for erm
examinations of the claimant and regquiring the emplover to
submit inte evidence reports generated thereby wﬂjﬁ?i 1699

WORKEKRS omenoat™™
LTIV LA T N L




Honorable Robert J. Smith

January 20, 1992 o

Page 3

discourage needless or redundant examinations conducted by
employer. Moreover, many of the examinations to which
claimants are reguired to submit are gquite medically
invasive and sometimes painful (arterial bleced gas studies,
for instance) and it would certainly be unfair to require a
claimant to submit to such invasive and painful procedures
and then not allow the claimant to benefit from the results
of any such testing.

Scheduling of Hearings.

(a)} First Hearing. It is encouraging to see in the
proposed Rules an opportunity for counsel to subnit agreed
time frame orders and therefore eliminate the need for
preliminary hearings. The preoposed rule only allcocws for
such a time frame order to be submitted by agreement of the
parties. This does not address the situation where the
party is either unrepresented or is not participating in the
litigation.

Additionally, it would be preferable to have some basic
guidelines set forth in the Rules as to the presumed time
pericds applicable for the development of evidence in
different categories of issues., Some time ago, there was
circulated a list of time periods applicable to the
development of evidence in different issues such as
conpensability, medical treatment, temporary total
disability issues, rehabilitative issues, etc. and it might
be helpful to litigants to have something in the proposed
Rules to set guidelines so that we may have some way of
predicting in advance what time periods would be routinely
allowed by the QOffice of Judges.

General Comments

My frustration with the Workers' Compensation practice is
normally not associated with the litigation process.

Rather, my frustration and disappointment normally is
associated with my inability to get the Commissiocner to act,
once an Order has been issued or a decision has been made.
For instance, at the present time in numerocus cases I have
received an Order grating an award of benefits and yet I am
unable to get the Commissioner to issue payment pursuant to
such award in a timely fashion. I notice that the
Commissioner routinely violates Section 23-4~1d, which
requires payment of benefits within 15 days from the ﬂEﬁﬁV?f

Den
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the award. It is not uncommon for the Commissioner to take
6 or more months to issue payments or pay orders on awarded
benefits. I would suggest that the proposed Rules grant to
the Office of Judges some authority to enforce decisions
once made. I do not know whether this would reguire a
legislative rule making, but some enforcement powers of the
office of Judges would greatly improve the process and would
tend to verify the autconomy of the Office of Judges.

Again, I appreciate the opportunity to provide written
comment and I would welcome the opportunity to discuss my
comments with you or participate in any other formal type of
discussion regarding the propesed Rules.

Ver: yﬁ odrs,rif
- Patrick Carrick :

CPC/lm
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Honorable Robert J. Smith
Chief Administrative Law Judge
workers! Compensation Cffice of Judges
Post Office Box 2233 ] . -
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Re: Ccmments Regarding Proposed Procedural Rules -
of the Workers' Compensaticn Office of Judges

Dear Judge Smith:

Attached are . our = Comments Regarding
Procedural Rules of the TWorkers' Compensation

_ Proposed
Qffice of

Judges. Consideration of the attached comments is sincerely

appreciated.

Very truly yours,

ROBERT J. BUSSE
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COMMENTS REGARDING PROPQOSED
‘ PROCEDURAL RULES QOF THE )
WORKERS' COMPENSATION OFFICE OF JUDGES

neral mmen.

The overriding purpose of any procedural rules should

be to simplify and expedite the claims litigation process while
preserving the procedural due prccess rights of the parties to
develop and introduce evidence in support of their respective
positions. While the proposed rules contain many commendable
jdeas regarding case development and the litigation process,
certain rules should be revised in order to reflect the
practicalities of the litigation process and preserve the due
process rights of the parties. The propeosed rules should not
encourage litigation over procedural or "t+technical" matters,
but should allow the parties to concentrate their efforts

toward a swift and expeditious determination of substantive

rights.
mmen n Indivi 1l Pr R
Rule 2.4(3a) o - _
This section provides that a hearing “may be postponed
for good cause shown". It appears to conflict with the

statute, specifically West Virginia Code, § 23-5-1, which

provides that a hearing may be postpcned not only foer "gocod
cause", but also "by agreement of the parties". This rule

should be amended to comply with the statute.

Rule 2.4(b)

This secticn provides that notice of the date, time

and place of the hearing »shall be provided to the parties and




their counsel of record at 1least ten days in advance of the

hearing date". While this rule complies with West Virginia

Cede, § 23-5-1 with respect to the “l0-day"” notice requirement,
the Office of Judges should make every attempt t¢ notify the
parties as soon as possible when a claim has bkeen scheduled fcr
hearing. As a practical matter, receipt c¢f a hearing notice
only ten days prier to a scheduled hearing creates major
problems for practitioners. A8 noted in Preoposed Rule 2.12,
the Office o¢f Judges 1is enccuraging the parties "to use
depositions to the maximum.extent pdssible". These depositions
require “reascnable nctice to the deponent and all parties and
their counsel of record”. Practitioners have been actively
scheduling depositions of expert witnesses. However, the
scheduling of depositions often occurs two to six weeks prior
to the deposition 1itself. A substantial amount of time and

effort is devoted to obtaining a court reporter, notifying the

parties, arranging a convenient time for the expert witness to

be deposed, etc. Unfortunately, many depositions must be
cancelled when "last minute® conflicts are creasted by héaring
notices received only ten days or two weeks prior to the
scheduled hearing. Every effort must be made to notify the
litigants as far in advance as possible of a scheduled hearing.

Rule 2,5(b) (1) e

This rule is generally acceptable insofar as it sets

forth the manner in which evidence should be presented, with
the protesting party bearing the burden of going forward with

the presentation of evidence. Also, the provision allowing the

-2-




Administrative‘Law Judge to permit a “variance in the normal
presentation® c¢f evidence for "good cause cr upon agreement of
counsel" is also acceptable and should be sufficient to allow
the Administrative Law Judge fto take into account the
procedural . peculiarities of a c¢laim in establishing the
parameters of the litigation process in that claim. However,
that portion of the proposed Tule which allows an
Administrative ILaw Judge to "direct that the development of
evidence proceed concurrently or in such other manner as may be
appropriate under the circumstances”, should be deleted. Under
no circumstances should an 2Administrative Law Judge he
permitted to force a non-protesting party to develop evidence
“concurrently” with a protesting party, unless all parties
agree to such “concurrent" development. = The concurrent
development of evidence forces the non-protesting party <€o
develop and present evidence before he has had an opportunity
to see the protesting party's evidence, thus placing the
non-protesting party in an unfair position since it often does
not even know what type of evidence (orthopedic, psychiatric,
vocational, ete.), or how much evidence (one report, two
reports, ?), the protesting party will present before he must
begin developing rebuttal evidence. The rule c¢cntains no
standards which an Administrative Law Judge must follow prior
to making a determination that "the development of evidence
proceed concurrently”. In theory (although hopefully not in
practice), an Administrative Law Judge soO disposad could

"direct"” that the development of evidence proceed

-3




*concurrently” in all claims. Quite frankly, the concurrent
development o©of evidence 1s unfair to the non-protesting party
and, unless the non-protesting party explicitly agrees to the
concurrent development of evidence, it should not be imposed
upon the parties by the Administrative Law Judge. The other
provisions of this rule .give the Administrative Law Judge
sufficient flexibility to exzpedite the litigation process when
the prcoccedural status of the c¢laim s0 reguires, Again, the
phrase authorizing the Administrative Law Judge to direct that
the development o©of evidence proceed “concurrently® should be

deleted from this rule.

R 2 bY(1) (B

This rule should also provide that all festimony taken
at a hearing shall be ftranscribed with copies of the transcript
forwarded %o the parties within a reasonable period of time

after such testimony is taken,

R 2 D

This rule provides that the "original copy" of the
report of a medical provider or other expert witness or the
results of tests be offered 1into evidence. While this
provision was no doubt 1inserted into the rule in order to
discourage fraud or other abuse, it should be implemented in
such way that the g¢riginal of a report can be preserved. If
the submission of an *original copy" of a repcrt to the
Administrative Law Judge results in the report being

*microfiched” and subsequently destroyed, this rule should be

—4-




revised. If, however, the internal procedure of the Office of
Judges permits the preservation of the original report in some

manner without its destruction, the proposed rule is acceptable.

R 2,5

This rule should be revised to provide that all
testimony shall not only be recorded, but shall also be
transcribed and distributed to the parties. As a practical
matter, it 1Is impossible to practice workers' compensation law
without transcripts of testimony. Currently, testimony taken
two to three months ago has gtill not been transcribed, despite
requests for its transcription, When the Administrative Law
Judge or an attorney representing a party at a hearing where
testimony is taken 1s not the same Administrative Law Judge or
attorney appearing at a subsequent hearing, it is wvirtuszlly
impossible for the Administrative Law Judge or attorney to have
an accurate description of the contents of the prior
testimony. Also, when a Notice of Appeal is filed from a final
order, the current rules of the Appeal Board do nokt allow the
parties the luzury of waiting for the transcription of prior
hearings by the 0Qffice o©of Judges. Transcripts are essential
and should be prepared as gquickly as possible after the actual
testimony is taken,.

It is recognized that testimony is currently recorded
on a tape recorder by the Administrative Law Judge at a
hearing. Unfortunately, few, 1if any, transcripts £from such
tapes have been prepared to date. Hence, it is impossible to
comment upon the accuracy of transcripts prepared from tape

—5-




recorded testimony. However, experience 1in other arenas
suggests that transcripts prepared £from such tapes alone
{without the presence of a court reporter) leave much to be
desired. The interests of Jjustice require the prompt and
accurate transcription of all testimony taken at hearings. Itf
is suggested that serious consideration be given to
reinstituting the regular use of certified court reporters for.
the recording and transcription ¢f 3all workers' compensation

hearings.

Rul a

This rule requires that the "original" o¢f "the report
of an expert or any other document” shall be submitted to the
Administrative Law Judge by mail, with copies to the opposing
counsel, Although there is certainly nothing improper about
requiring the parties to file the original report of an expert
witness, such originals, 1f filed, should not be microfiched
and destroyed. Some provision should be made for the retention
of the original for a zreasonable period of time prior to
destruction. Also, this rule appears to be overly broad,
insofar as it relates not only to reports of an expert witness,
but also to "any other document®. Presumably, a <¢laimant’'s
treatment records fall within the purview of this rule. As a
practical matter, “"originals" of such treatment records are not
available. When treatment records are requested from a
physician or hospital, only gopies of thg records and/or notes
are provided to the parties. The rule should be sufficiently
broad to allow the parties to file copies of records regarding

-6-




current or prior treatment. If the opposing party has any
questions with respect to the validity or authenticity of the
copied records, such party can satisfy such concerns by means
of cross-ezamining the preparer o¢f the report or the

appropriate medical records custodian.

Ru 2.7 1

This rule appears virtually identical to 85 CSR 7.2.9,
although the proposed rule adds the following sentence:

Enforcement of any subpoena shall be the

responsibility of the party who has

requested the subpoena.

This sentence should be deleted, since the _party
requesting the subpoena does not have the power to “enforce"
any subpoena. Enforcement authority must lie with the issuing

authority {the Office of Judges) and any enforcement

proceedings must be the responsibility of the issuing autherity.

Rule 2.7 BY (ii )

This rule should provide that the Commissioner 1is
responsible for the payment of a witness' fees when the claim
has not been rejected and the witness 1is a ‘“physician,
vocatlional specialist or other expert engaged by the

Commissioner, . . ."

Rule 2.9(a) ] o

This proposed rule provides that the parties may agree
to and submit proposed time frame orders to the 0Office of

Judges no later than 20 days prior to the date of a scheduled




hearing. Unfortunately, Proposed Rule 2.4(b) requires only 10
days notice of a_hearing. Either the parties should be allowed
to submit the agreed upon time frame parameters "no later than
10 days® priocr to the hearing, or the 1l0-day period reguired

for notice of a hearing should be expanded.

Rule 2 )

This rule should place some time limitations upon the
Administrative Law Judge in which to issue time frame orders.
It is suggested that time frame orders should be issued either
within 20 days of the hearing at which such time frame orders
are discussed, or within 20 days of receipt of time frame
parameters agreed upon by the parties, 1f such parameters are
acceptable to the Administrative Law Judge. This rule also
requires that requests for extension of time "must be made not
less than thirty (20) days prior to the exzpiration of the time
period which the mcving party seeks to expand"”., Unfortunately,
this is often impossible because the time frame order itself is
not issued until the time limitation itself has nearly
expired. Further, in certain circumstances, the time frame
order which eventually is issued in writing by the Office of
Judges varies (and in some instances varies substantially) from
the time frames agreed upon by counsel for the parties znd the
Adminigtrative Law Judge at the initial hearing. Also, certain
unforeseen events (such as a claimant's failure to appear for a
physician's examination) often delay the development and

submission of evidence at the last minute. The rule should be




amended to provide more flexibility for requesting extensions

of time.

This proposed rule should be amended to provide that
not only will additicnal hearings be scheduled “as provided for
in the time frame order and as may be scheduled by an
Administrative Law Judge", but also upon requests of a party

for such hearing.

Rule 2.1

This rule appears to conflict with West Virginia Code,
§ 23-5-1, insofar as it provides that continuances “shall be
granted only at the regquest of a party for good cause shown".
West Virginia Code, § 23-5-1, however, provides that a hearing
may be postponed for “good cause* gr "by agreement of the
parties™. This rule should be amended to conform to the
statute. Also, this rule requires that a request for
continuance shall be filed by written motion with the Qffice of
Judges "at least ten (10) days prior to the date of the
scheduled hearing-. As noted, however, Proposed Rule 2.4(b)
requires notice only "ten (10) days in advance of the
hearing®. Hence, Proposed Rule 2.10 reguiring a written motion
for continuance at least 10 days prior to the scheduled hearing
is unworkable. Also, as a practical matter, those claims which
are scheduled "at the last minute" with minimal notice to the

parties are usually the claims which require a continuance,




gsince practitioners often are scheduled toc make other

appearances, take depositions, etc. many weeks in advance.

R 2.12

This propesed rule states that depositions "may" be
taken by telephone conference call. . While telephone

depositions can be quite helpful in reducing needless travel in

certain cases, . telephone  depositicns are not always
accentable. Telephone depositions should be permitted “by

agreement of the parties only", since certain types of cases,
particularly occupational disease claims, are extremely
complicated andé cross-examination ¢f oppesing experts by
telephone is simply not an acceptable substitute for taking the
deposition of the expert in person. If a party introduces =z
report from an out-of-State physician, such party should be
required to produce such doctor in_person for cross-examination
by the opposing party, i1f the opposing party insists upon its
right of cross-examination, A telephone deposition 1is simply
not sufficient in certain cases to preserve the parties' right
to =ffective cross-examination. Indeed, the Commissioner's
current rule, 85 CSR 7.2.14(8), racognizes this fact by
providing for telephone depositions only “by agreement of the

parties™,
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WEST VIRGINIA SELF-INSURERS ASSOCIATION
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February 7, 19352

HAND DELIVERED ) _ N , ‘ S
Robert J. Smith

Chief Administrative Law Judge

Workers' Compensation Office of Judges

Post Office Box 2233 o .
Charleston, West Virginia 25328 o

Re: Comments to Proposed Procedural

Rules, Series 1, Hearings

Dear Chief Judge Smith:

Pursuant to the Notice of a Comment Period on a Proposed Rule,
enclosed please find for your consideration comments on the
proposed Procedural Rules, Series 1, Hearings, which we hereby
submit on behalf of the West Virginia Self-Insurers Association.

Thank you for your attention to this matter.

Very truly yours,

Hetng €. Sor—

Henry C. Bowen

HCRB/cao
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COMMENTS TO THE WORKERS’ COMPENSATION OFFICE OF JUDGES’

PROPOSED PROCEDURATI, RULES
TITLE 93, SFRYIES 1-HEARINGS.

Section 93-1-2. Hearing prccess:

2.1

Purpose:

This section fails to adequately define the scope
of review that the hearing process entails
regarding orders issued by the Commissicner. The
language states specifically that the hearing
process may review the entry of any order made by
the Commissioner. The question remains whether or
not this includes interlocutory orders as well as
prctestable orders. This section should be more
specific as to what orders are reviewable.

Right toc Hearing:

The language in this section is ambiguous in light
of the language found in the previous section 2.1,
because it limits a party’s right to hearing to
protestable rulings. 2.1, however, fails to place
such limitations on the orders that £all under the
review power of the Administrative Law Judge
system. Therefore, the two sections read together
would allow the Commissioner tc  enter an
interlccutory order on any issue. The
Administrative Law Judge could then make a final
decision without giving the parties an cpportunity
to litigate the issue.

Initiation of the Hearing Process:
(d) Manner and Receipt cf Notice:

In the interest of fairness to all parties

concerned, and taking into account the

1mperfectlons found in the mail system, we

strongly urge that the presumpticn that notice

of a hearing has been received seven (7)

calendar days after ‘the date of notice, should
n——ube a rebuttable presumptlon i

Date, Time and Place of Hearlng

(b)Y This provision 1is clearly impractical. The
parties need far more than ten (10) days
notice of the date, %time and place ©of the
hearing in order to adeguately prepare. AS
such, we suggest that a minimum of thirty (30)
days advance notice of the hearing date be




[y

required. In addition, provision 2.9
regquires parties who wish to utilize agreed
time-frames to reach an agreement twenty (20}
days prior to the scheduled date for hearing.
If the 0ffice of Judges does not have to send
notices until ten (10) days before a hearing,
it will not be possible to agree upon all
time-frame deadlines. The idiocy that emerges
when comparing these two provisions is self-
evident.

{c) = Place ofLHearings

This subsection gives the Administrative Law
Judge the power to set a hearing outside of
the State of West Virginia and further require
the parties to be there. A problem arises if
the claimant uses out of state witnesses
because the 2administrative Law Judge’s
jurisdiction ends at  the State line. This
section appears to grant the Administrative
Law Judge jurisdiction that he does not have.

2.5 Hearing Procedures; General:
(b)(1)(D) - Markings of Exhibits:

This section limits the use of copies of
nedical reports. Under the federal rules of
evidence, copies are admissible the same as an
original. The same standard should apply
here. Many times a party will want to keep an
orlglnal in the file or may nct even be in
possession of an original because the
physician will only send copies. The right to
submit copies of medical reports should be
non-discreticnary.

{(b)(2) - Objections:

This secticn needs a clarification statement
that weoculd allow a party fo vouch the record
if his testimony or .evidence is ruled
inadmissible after objection. The section as
stands does not provide any comment on this

issue.
. ﬂi,q»\“"ﬂ\-? (b)ES) - Repfesentation and Appearance of Parties:
‘l o "‘mlj 7 (b){5)(A) - By Individuals:
fzj - f\mﬁa; 7- In the 1nterest of grammar, the first

\NC?JS\Z" o 5 3 - 2




sentence should read Y“represent him or
herseilf..."

(b)(5)(B) - By Corporations:

This section should be clarified to allow
other representatives of the employer to
appear at a hearing with counsel. As it
reads now, the corpcration can only be
represented by counsel.

(b} (5)(D) - Lay Representative:

This section should alsc be clarified to
allow lay witnesses to appear.

(c) - Presence of parties

For obvious reascons, this section should
provide that representatives of the party are
also entitled to be present at the hearings.

2.6 (a) - Discovery - Exchange of Evidence Prior to
Hearings: '

Ccnce again, parties should be allowed tTo
s U bmi t a cC ¢ DY o £ a
report. This section should provide for
submission of copy as long as. the party
certifies that it is a true and accurate copy
of the original.

2.7 Prcduction of Witnesses and Evidence:
(b)(3)(A) - Witness Fees - General:
This section should specify that it does not
apply to experts by rewording to read, "The
party reguesting issuance of a subpoena for a
witness not an expert shali..."

(b)(3)(B) - Expert Witness Fees:

o e TN
T\': f : U B This section is unclear in that it cnly states
o - which party should pay for the appearance fee.
com T . It should also state who should pay for
‘ ' ' sy mileage and other expenses.
Tl -

(e) (1) - Right to Examination and Evaluation:

This section is unfair tc employers as it
allows claimants to precduce itwo reports for

3




each claim after which time the claimant can
cross index all_cf his or her pending clains,
thus leaving the employer with the ability to
only offer a total of two (2) reports.  In the
interest of falrness, this section should
provide that the employer can offer as many
reports as the claimant.

2.9 Scheduling of Hearings

{b) Time Frame Orders

Requiring  extraordinary or unusual
circumstances for. an extension of time to be
granted less than thirty (30) days prior to
the expiration of the time periecd in which the
moving party seeks to expand the time is
impracticable as circumstances cften arise,
such as dectors.canceling depositions, which
require that an extensicon be granted.
Therefore, we would suggest  that the
language'good cause" be substituted for the
now current language "extraordinary or unusual
circumstances."”

Continuances:

Again, in light of Section 2.4, which only requires
a ten {(10) day notice of the date, time and place
of the hearing, this provision which requires a
written motion be filed .at least ten (10) days
prior to the date of the scheduled hearing for a
continuance is impractical. Such a reguest would .
not be ilmpractical if 2.4 was amended to require a
thirty (30) day notice.

2.11 Moticon; Objection; and Communications:

(d) Action Upon Motions:

In light of the fact that this provision does
not give Administrative Law Judges the power
to make a final ruling, we would suggest that
upon agreement of the parties, the
Administrative Law Judge should be permitted
to issue an appealable order.

2.12 bepositions
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(b) Procedure
This section should clarify whether the
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Workers’ Compensation Fund will pay for a copy
of the deposition for each party.

2.14 Dismissal of Party:

In iight of Section 2.11 (d), which states that all
rulings upon motions by an Administrative Law Judge
are interlocuteory in nature, this provision is
unfair to the party who is disnissed because it
does not allow them to appeal the dismissal. As
such, any time an Administrative Law Judge
dismisses a party to the claim, such an order
should be appealable.
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YIOUKERS (Omp SNEATION
"~ DiVISION 2 ¢

Pursuant to your January 3, 1992 memorandum concerning the
Workers' Compensation Office of Judges Proposed Procedural Rules,
on behalf of my office, I offer the following comments. First,
let me state that while we all would have liked to have these
rules in place somewhat earlier, I was, for the most part, very
impressed with the work of your office and others in putting
together these Droposed procedural rules. Though I offer some
suggestions concerning the same, I was indeed truly impressed by

the quality of the initial proposal. With that general statement
I offer the following the comments.

Dear Judge Smith:

in mindg,

First, on page one, Rule 2.3{(c), this rule should read that
"the Chief Administrative Law Judge shall determine if an
objection is timely filed, however, the Chief Judge is bound by
the provisions of W.Va. Code §23-5-1 in making this
determination, and shall notify all parties and their counsel of
reccrd of the determination. Any party may file an appeal to
such determination." On page three of the proposed rules,
specifically, 2.5(b)(1)(a), I do not feel there should be
concurrant development of evidence gnlg_g agreed upon by counsel.
Since I am normally a responding party in most matters, I really
do not feel my client should go through the expense of major case
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development until we see what evidence the opposing party
develops., While I do feel there should be some variance in
formulating the time frame parameters, I do not think that
concurrent development ¢f the case should proceed unless the
parties agree to do so depending on the particular intricacies. of
the issues involved with that particular case. 2Additionally, on
page three, there needs to also be some additional clarification
with regard to the above-referenced rule. The last sentence I
feel should read "when all parties have completed the
presentation of evidence, or upon expiration of the time limits
set forth by the Administrative Law Judge, the claim shall be
submitted for a decision, unless and except where a party has
filed a timely Trequest for extension of time from a time frame
order in accordance with Rule 2,.%(b) which has not been ruled
upon by the Administrative Law Judge."

Ccncerning Rule 2.5(b) (3}, regarding the transcription of
evidence, I feel that all testimony should be transcribed by the
Qffice of Administrative Law Judges unless waived by both
parties. Even though W.Va. Code §23-5-1h permits the option on
transcription, I do not see how an Administrative Law Judge can
make a fair and adequate ruling in any matter, unliess he or she
has before him or her, a copy of evidence which was taken during
the course of the litigation. If there is no transcript in the
record, this testimeny, in my opinion, simply will not be
reviewed and, therefore, the parties will be prejudiced by the
decision due to the evidence simply not being in the record.
While it may take some additional time and expense, I feel it is
still advantagecus to have the transcription of any testimony
taken at a hearing. On page six, there should be some
clarification with regard to Rule 2.6(c) {2) concerning the
granting a continuance for good cause. Does this provision apply
to continuance of a hearing or continuance of a case beyond the
parameters of the time frame order? This ambiquity may present a
problem in the future which could be remedied by some additional
clarification in that sentence.

With regard to interrcgatories, I am very pleased that vyour
office has decided to place these provisicns in the proposed
rules, as many times, in specific cases, the testimony of the
claimant can be aveided if the employer is provided an
opportunity to have the claimant complete some interrogatories
and a medical release to gather information needed to deveiop—~ihe
case. However, if we are to utilize 1nterrogator1es, thera eeds
to be placed into these provisions, specifically Section 2.6{d},

both a duty of a party to supblement their responses, SLmﬂ+§f9tﬁ92
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that found in Rule 26(e) of the West Virginia and Federal Rules
of Civil Procedure and, in addition provisions ceoncerning a _
motion to compel answers to the interrogatcories, the waiver of B
objections and sanctions for the failure to answer the
interrogatories properly filed by the party in accordance with
+the aforesaid provisions. In addition, for clarity, I assume
that, through Rule 2.6(d)(2), you alsoc meant to limit a party to
thirty (30) written interrogatories, including any parts and
subparts thereof. The terms any and all initial or follow up
interrogatories may be somewhat confusing and lead to problems
concerning these provisions and limitations. Again, there is no
provision dealing with the failure of a party to answer
interrogatories within the thirty (30) days after service of the
same, or any period set forth by the Administrative Law Judge
concerning the same.

On page seven, I foresee two particular problems with regard
to Rule 2.7(b) (3) (A} concerning witness fees, 1in that there are
no standards specified in these rules, and the Rules of Civil
Procedure regarding fees in civil cases in Circuit Court do neot
address all the necessary expenses which can be involved in
witness fees. In addition, 1f fees are to be paid in advance
upon time of request, there should be a duty upen the party to
properly document the reguest with evidence. ©On page nine, with
regard to Rule 2.7(e) (1), there should be a preovision put in
these provisions which simply states that, either the claimant or
his counsel is to be required to seek authorization to be
evaluated, or the provisions requiring the employer to seek
authorization for these evaluations which they are permitted to
have in accordance with this rule, should ke waived. I do not
see why we simply cannot have a system which all parties entitled
to a reasonable number of relevant medical examinaticns or
vocational evaluations, leaving in the provisions defining what
is to be reasonable, and providing circumstances when additional
evaluation can be requested and ruled upon by the Administrative
Taw Judge, but at the same time, waiving any need by any party to
have authorization for these evaluations. A simple notice
provision that the employer is sending the claimant for an
evaluation, with the notice sent to his counsel and the
Administrative Law Judge, would seem to simplify the process.
Many times, the employer's development of evidence in a case is
delayed by the very fact they have to wait for authorization from
the Workers' Compensation Commissicner to have the c¢laimant
evaluated and this delays the scheduling of an appointmenf = 7%
evaluation of the claimant, and the report generated from the-
same, which, in turn, simply delays the process in deve%Q ment of

&
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the case. By by-passing the need for authorization, these
evaluations could be scheduled quicker, the reports exchanged

more expeditiously and the cases resolved in a shorter period of _.
time.

On page eleven on the propeosed procedural rules, I think
that Rule 2.8%(a)} should already have in the same, provisions in
place for telephonic status conferences. I know this is
contingent upon the Administrative Law Judge system obtaining a
new phone system to accommodate telephone conferences, however,
there are simply nho provisions in these rules addressing the same
and going threough another rules change process can be somewhat
lengthy and time consuming. Therefore, I think it would behoove
everyone involved to simply go ahead and put these provisions in
place, with the proviso that it is contingent upon the Workers'
Compensaticn Office of Judges obtaining the phone system or
having the technology capable of accommodating such conferences.

Additionally, in Rule 2.9(a), the rule provide that the
parties may, by agreement, file an appropriate time frame order
with the Office of Judges no later than twenty (20} days prior to
the date scheduled for such hearing. Because only ten (10) days
notice is necessary £for a hearing, many times a hearing notice
will net go ocut until ten (10) days prior te the hearing, at
which time, the opportunity for the parties to develop a time
frame order twenty (20) days prior to the hearing is a moot
issue. Therefore, since only ten (10) days notice is required
for scheduling of a hearing, I feel this rule should be modified
to state that the time frame order can be filed with the Office
of the Judges no later than ten (10) days prior to the date of
the hearing., Furthermore, on page eleven, Rule 2.9(c)} should
read that additicnal hearings shall be scheduled in regard to the
claim as provided for in the time frame order and as may be
scheduled by the Administrative Law Judge and as reguested by the
parties in order to develop their evidence. Simply put, I read
this provision to be discretionary that the Administrative Law
Judge would not be required to set any hearings whether or not
they are necessary for the development of the case, other than
the first hearing for the purpose of setting a time frame order.
Clearly, if the parties need additicnal hearings to develop their
evidence so this claim can be submitted to your office for a
decision, the Workers' Compensation Office of Judges should
accommodate that regquest. BT

& L,

With regard to Rule 2.10 concerning continuances, again,

since only ten (10) days notice is required for the settiﬁ%}b? 992
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hearing, a written motion filed ten (10} days prior to the date
of the scheduled hearing may be impossible. Therefore, this
provision should be changed from ten (10) days toc seven (7) days
prior to the date of the hearing, in order to accommodate the
circumstances when only ten (10} days notice is provided for the
hearing. Finally, with regard to Rule 2.12 concerning
depositions as stated on page twelve and thirteen, the sane
problem arises with regard to depositions as interrogatories.
There needs to be sanctions set forth for the failure of the
party to attend a deposition duly noticed similar to sanctions
set forth in the West Virginia and Federal Rules of Civil
Procedure. Furthermore, it might alsoc be beneficial to define
"reasonable" as it relates to notice.

If you have any questions concerning these proposals, I
would be more than happy to discuss the same. Again, I
appreciate your efforts in putting the same together.

Very truly yours,

R. Russell Alexander

RRA:tmf
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JAN 29 1992
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State Capitol
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April 14, 1992

The Honeorable Robkert J. Smith
Chief Rdministrative Law Judge

Workers’ Compensaticn Office of Judges
P.O. Box 2233

6§01 Morris Streetr‘
Charleston, West Virginia

A7 2 £0 N
!

3

28328

RE:

Title 93 Procedural Rules, Workers’ Compensation Office
of Judges, Series 1, Hearings

Dear Judge Smith:

I hereby consent to the filing of the final rules specified
above. .

_¥You may attach a copy of this letter to your filing with
the Secretary of State as evidence of my consent.

ﬁcerely yours,

, A Ao
&%3ohn M. Ranson
Cabinet Secretary
JMR:cib

B:RUL-LTR1.CJB

REZEiIviW
RCBERT J. tMITH
wPHER ADMINISTRATIVE LAW JUL

APR 16 1992,
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Bureau of Employment Programs
112 California Avenue

Charleston, West Virginia 25305-0112

Gaston Caperton, Governor

Andrew N. Richardson, Commissioner
of Employment Pregrams
April 1, 1992
= B
Robert J. Smith o =
Chief Administrative Law Judge R
Workers' Compensaticon Office of Judges LT L
P. 0. Box 2233 : - R
Charleston, WV 25328 _ . __ . . . =
Dear Bob, A
I have reviewed the Final Proposed Procedural
for the (Office o¢f Judges forwarded 1o
latest rules clearly show

me
consideration the
suggestions received during the past several wesks.

Rules
March 24. These
of
implementation.

comments and
I am pleased to approve the rules and ercourage full
Please initiate the process for final filing
cf these rules with the Secretary of State's 0ffice.
Thank you for your efforts in developing our new
Workers'! Compensation litigation system.

Very truiy yours,

4
éZ%d@&dzqu&4iaf >
Andrew N,

2w N. RTchardson
Commissioner

RECETY -
RCBERT j. LMITH
CHIEE ATACNISTRATIVT [N
&

APR 0 61992
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Workers' Compensation Appeal Board Richard Thompsen, Chaiman
801 Morris Street Eli Dragisich, Member
Charleston, West Virginia 25301-1416 R. Jossph Zak, Membar

Ragular Sessions: First Tuesday, Wednasday, and Thursqay of Each Menth

April 8, 1502

Honorable Robert J. Smith - - -
Chief Adminstrative Law Judge o o
Workers' Compensation Office of Judges S
601 Morris Street o
Charleston, West Virginia 25301
Re: Office of Judges Procedural Rules

Dear Judge Smith:

The Workers' Compensation Appeal Board has reviewed and hereby
approves the proposed Procadural Rules for the Workers' Compensation Office of

Judges, Title 93, Series 1 - Hearings. 3

Very truly yours,

Richard Thomp
Chairman

RT/ifh

ReCuivuw
RCBERT J. [MITH
CRIER ADRMNISTRATIVE LAW JL o

‘APR 0 8 1992
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KEN HECHLER

Sacretzry of State

WILLIAM E. HARRINGTON
Chefaf §ialt

MARY P. RATLIFF JUDY COCPER

_ . Crracter, Adrinistrat. e Law

A REMZE COE : - STATE OF WEST VIRGINIA DOMALD R, WILKES

Deputy Secratary of State

Depcty Setratary of State SECRETARY OF STATE Durector, Carporatians
SATHER[NE FRERCTTZ B B Bujid]ng 1, Suite 157-K i (Plus al the voluntesr
Reecuiie Assigtan: 1900 Kanawha Blvd., East help we can ge1)
Telephore: (304) 558-5000 Charleston, WV 25305-0770 )

orporations (304) B5&-83000

v
TO: Stepken Knopp

AGENCY: Worker's Comp. Off. of Judges

FROM: JUDY COOPER, DIRECTOR, ADMINISTRATIVE LAW DIVISION

DATE: December 29, 1992

THE ATTACHED RULE FILED BY YOUR AGENCY HAS BEEN ENTERED INTO OQUR
COMPUTER SYSTEM. PLEASE REVIEW, PRCCF AND RETURN IT WITH ANY
CCRRECTIONS. IF THERE ARE NO CORRECTIONS, PLEASE SIGN THIS MEMQ
AND RETURN IT TO THIS OFFICE. YOU WILL BE SENT A FINAL VERSION OF
THE RULE FOR YOUR RECORDS.

PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FORM WITHIN TEN
(10} WORKING DAYS OF THE DATE YOU 'RECEIVED THIS REQUEST. CALL IF
YOU HAVE ANY QUESTIONS.

SERIES: _1 TITLE: _93 Worker's Comp. Off. of Judges

* -THE ATTACHED RULE HAS BEEN REVIEWED AND IS CORRECT.

SIGNED:

TITLE OF PERSON SIGNING:

DATE:
Fhhkkkkh ko khk ko kkh kA ke kA h A AR F kR EH T **®
* THE ATTACHEDR RUZE HAS BEE VIEWED AND NEEDS CORRECTING. THE
CORRECTIONS H N
SIGHED:

VA"
TITLE OF PERSON SIGNI

DATE : W////?E T P
5 RESETVED

NOTE: IF_YOU ARE NOT THE PERSON WHO HANDLES THIS RULE, PLEASE
FORWARD TO THE CORRECT PERSON. FEB 11 1993

: _@ﬂ{ﬁ;&’n of Adirmnct fntre lav UZx;r,c_,
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