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Office of General Counsel

4700 MacCorkle Avenue, S. E.
Charleston, West Virginia 25304
Phone Number (304) 926-3423
Fax Number (304) 926-5441

aring a WorRing West

Workers' Compensation Commission
Gregory A. Burton, Executive Director

April 6, 2005

The Honorable Betty Ireland
Secretary of State

State Capitol Complex

Building 1, Room W-157
Charleston, West Virginia 25305

Re:  Proposed Rule
Title 85, Series 32 _
“State Agency Revocation or Refusal to Grant, Issue or
Renew Contracts, Licenses, Permits, Certificates or
Other Authority to Conduct a Trade, Profession or
Business To or With an Employing Unit in Default of
Its Workers’ Compensation Obligations”

Dear Secretary Ireland:

Please consider this letter to be my written approval for the filing of the above-noted
proposed Rule.

Pursuant to Senate Bill 2013, Second Extraordinary Session, 2003, the Workers’
Compensation Commission is established as a government entity separate from the Bureau of
Employment Programs. The Board of Managers of the Workers’ Compensation Commission has
approved the enclosed 85 C.S.R. 32 for filing as a proposed rule of the Workers’ Compensation
Commission.

Thank you very much for your assistance in this matter.
Very truly yours,

A

Gregory A. Burton
Executive Director

Enclosure

WWW. WYwce.org
An equal opportunity employer




FISCAL NOTE FOR PROPOSED RULES

Rule Title: Title 85, Series 32: State Agency Revocation or Refusal to Grant, Issue or
Renew Contracts, Licenses, Permits, Certificates or Other Authority to Conduct
a Trade, Profession or Business to or with an Employing Unit in Default of Its

Workers’ Compensation Obligations.

Type of Rule: X Legislative Exempt Interpretive Procedural
Agency Workers’ Compensation Commission
Address 4700 MacCorkle Avenue, S.E.

Charleston, WV 25304

1. Effect of Proposed Rule

ANNUAL FISCAL YEAR

ESTIMATED TOTAL COST $0 $0 50 Undetermined ﬁ/#
PERSONAL, SERVICES 0 0 0 Undetermined N/A
CURRENT EXPENSE 0 0 0 Undetermined N/A
REPAIRS &

ALTERNATIONS 0] 0 0 0 N/A
EQUIFMENT 0 0 0 0 N/A
OTHER 0 0 0 0 N/A

2. Explanation of above ‘estimatas:

Proposed changes since the last filing for this rule address vesting of certain
regulatory enforcement related to any employing unit which is in default or policy
default with regard to chapter twenty-three of the West Virginia Code subsequent to

the termination of the Workers’ Compensation Commission (commission). The above
estimates are based on the assumption that the rule changes become effective in the
current fiscal year (FY'05). Subject to the governor issuing the proclamation set

forth in chapter twenty-three, article 2C of the Code of West Virginia that terminates
the Workers’ Compensation Commission, this authority will reside with the insurance
commissioner beginning January 1, 2006. This will result in a decrease in total costs
for the commission for FY’06é that cannot be reasonably estimated or pro-rated.

3. Objectives of this rula:

The purpose of this rule is provide a list to other state agencies regarding any
employing unit that is in default with their workers’ compensation insurance coverage.
As a result, any agency shall not grant, issue, or renew any approval document to, or
enter into an approval document with, any empleying unit in default.




Rule Title: Title B85, Series 32: State Agency Revocation or Refusal to Grant, Issue or
Renew Contracts, Licenses, Permits, Certificates or Other Authority to Conduct
a Trade, Profession or Business to or with an Employing Unit in Default of Its
Workers’ Compensation Obligations.

4. Explanation of Overall Economic Impact of Proposed Rula.

A. Economic Impact on Statae Government,

’

It is expected that the there will be no economic impact on State Government from
the proposed rule changes.

B. Economic Impact on Political Subdivisions; Specific Industries; Specific groups of
Citizeans.

It is expected that there will be no impact from the rule changes.
C. Economic Impact on Citizens/Public at Large.

The rule changes will not have a direct economic impact on the citizens of West
Virginia.

Data: _@gm.é // . 2005

Signature of Agency Head or Authorized Represantative

4 A

Gregory A. Burton
Executive Diraector, Workers’ Compensation Commission




SUMMARY OF PROPOSED RULE
STATEMENT OF CIRCUMSTANCES
TITLE 85, SERIES 21
STATE AGENCY REVOCATION OR REFUSAL TO GRANT, ISSUE OR RENEW
CONTRACTS, LICENSES, PERMITS, CERTIFICATES OR OTHER AUTHORITY TO
CONDUCT A TRADE, PROFESSION OR BUSINESS TO OR WITH AN EMPLOYING
UNIT IN DEFAULT OF ITS WORKERS’ COMPENSATION OBLIGATIONS

Pursuant to Senate Bill 1004, First Special Session, 2005, the Workers’
Compensation Commission may terminate. Thereafter, Workers’ Compensation
insurance in West Virginia will be provided through the successor to the Commission and
other private insurance carriers.

This rule is amended to address the termination of the Commission and to
transition the enforcement of this rule to the Office of the Insurance Commissioner. This
rule also provides for the enforcement of the provisions of W. Va. Code §23-1-1b(g)(16)
and the new provisions of §23-2C-15(e) with regard to the business license and other
arrangements between State agencies and employers who fail to honor their workers’
compensation obligations with regard to the Commission’s Old Fund liabilities and with
regard to private market defaults.




85CSR32
6-27-05 draft |

TITLE 85 re ,
EXEMPT LEGISLATIVE RULE i ! L E D
WORKERS’ COMPENSATION COMMISSION
005 JUN29 P i 27
SERIES 32

STATE AGENCY REVOCATION OR REFUSAL TO GRANT, ISSUw RGINIA

CONTRACTS, LICENSES, PERMITS, CERTIFICATES OR OTHER A(E U]E E

CONDUCT A TRADE, PROFESSION OR BUSINESS TO OR WITH AN EMPLOYING 'PW
DEFAULT OF ITS WORKERS’ COMPENSATION OBLIGATIONS.

§85-32-1. General. |

1.1. Scope. -- This legislative exempt rule is intended to set forth the procedures enabling the
implementation of the provisions of W. Va. Code §23-1-1b(g)(16)_and W.Va, Code §23-2C-15(¢) that
requires agencies to revoke and prohibits agencies from granting, issuing, or renewing any contract,
license, permit, certificate, or other authorlty to conduct a trade professmn or busmess to or with any
employing unit wh : e h 33 awhich is in
default or policy default w1th regard to the admlmstratlon of chapter twenty-three of the W. Va. Code.

1.2. Authority. -~ W. Va. Code §§23-1-1a and 23-1-1b(g)(16)_and W.Va. Code §23-2C-15(e). |
Pursuant to W. Va. Code §23-1-1a(j)(3), rules adopted by the Board of Managers and the Commission
are not subject to legislative approval as would otherwise be required under W. Va. Code §29A-3-1 et
seq. Public notice requirements of that chapter and article, however, must be followed._Upon termination ‘

of the Commission, regulatory enforcement of this exempt legislative rule shall transfer to the Insurance

Commissioner. W.Va. Code §23-2C-22.

1.3. Filing Date. -- January29-2004. |
1.4. Effective Date. - Mareh-15-2004. |

§85-32-2. Definitions.

The following terms and words have the meanings stated, unless the context clearly indicates
otherwise.

2.1. “Agency” includes any unit of state government such as officers, agencies, divisions,
departments, boards, commissions, authorities, or public corporations.

2.2. “Applicant” means an employing unit that is seeking the issuance, granting or renewal of an
approval document.

2.3, “Application” means a completed form or other document, including a proposed contract,
seeking the issuance, granting or renewal of an approval document regardless of the name assigned to it.

2.4. “Approval document” means any contract, license, permit, certificate, or other authority to
conduct a trade, profession, or business
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2.5. “Board” means the Workers’ Compensation Board of Managers created pursuant to the
provisions of W. Va. Code §23-1-1a.

2.6. “Code” means the W. Va. Code of 1931, as amended.

2.7. “Commission” means the Workers’ Compensation Commission created pursuant to the
provisions of W. Va. Code §23-1-1.

2.8. “Default”, for purposes of the administration of chapter twenty-three of the Code, means being
in default as provided in W. Va. Code §23-2-5(d).and W. Va, Code §23-2-9(1).

2.9. “Employing unit” means an employer subject to chapter twenty-three of the Code of W. Va,, as
defined in the provisions of W. Va. Code §23-2-1. The Commission_or, upon termination of the
Commission, the Insurance Commissioner, shall gather individual and other ownership information
concerning the employing units in default for examination under the Commission’s_or Insurance
Commissioner’s Employer Violator System.

2.10. “Executive Director” means the executive director of the Workers’ Compensation Commission
as provided pursuant to the provisions of W. Va. Code §23-1-1b.

2.11. “Grant” and “issue” include not only the original issuance or granting of an approval document
but also any renewal, transfer, assignment or sale of the document, if otherwise, allowed.

2.12. “Commission Default List” means a paper or database identification of an-employing units that
ssare in default with the Workers’ Compensation Commission_or the Old Fund. The list, which will be
created by the Commission, may be provided to the agency in the form of either a computerized database
or other databases that the agency can access._Upon termination of the Commission, the administration of
the Commission Default List shall transfer to the insurance commissioner.

2.13. “Person” means any public or private corporation, institution, association, firm or company
organized or existing under the laws of this or any other state or county; any govemnmental agency;
political subdivision; county commission; municipality; industry; public service district; partnership;
trust; estate; person or individual; and group of persons or individuals acting individually or as a group or
any other legal entity whatever.

2.14. “Repayment agreement” means a written agreement to pay in full all delinquent amounts owed
to the Commission_or, upon termination of the Commission, the Insurance Commissioner, including
interest and penalties, under the provisions of chapter twenty-three of the Code.

2,15, ——2.15-“Review” means either to query a computerized database or list to determine if the

applicant’s name is included as_being in default by the Commission_or, upon termination of the
Commission, the Insurance Commissioner.

2.16. “Insurance Commissioner” means the insurance commissioner of West Virginia as provided in
section one, article two, chapter thirty-three of the West Virginia Code.

2.17. “Insurer” shall mean 1) a self-insured emplover; or 2) a private carrier,

2.18. “Policy Default” means a policy holder that has failed to comply with the terms of its workers’
compensation insurance policy and is consequently without workers’ compensation coverage and shall
include, but not be limited to, an employing unit’s failure to pay the regulatory surcharge and defict
reduction surcharge required by article two-c of chapter twenty-three of the West Virginia Code,

2
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2.19. “Private Carrier” means any insurer authorized by the insurance commissioner to provide
workers’ compensation insurance pursuant to chapters twenty-three and thirty-three of the West Virginia
Code, but shall not include self-insured emplovers.

2.20. “Private Market Default List” means a paper or database identification of employing units
that are or have been in policy default with a private carrier or that are in default based upon failure to
comply with self-insured premium requirements, including the payment of the regulatory surcharge and
the deficit reduction surcharge imposed by article two-c of chapter twenty-three of the West Virginia
Code. The list, which will be created by the insurance commissioner, may be provided to the agency in
the form of either a computerized database or other databases that the agency can access.

§85-32-3. General Prohibition.

Pursuant to the provisions of W. Va. Code §23-1-1b(g)(16) and W.Va. Code §23-2C-15(¢), an agency |
shall not grant, issue, or renew any approval document to, or enter into an approval document with, any
applicant who is on the C‘ommlssmn Default List or the
Private Market Default Llst - h ;

§85-32-4. Timing of Review.

4.1. After an application is complete and no further changes may be made to it prior to its final
approval and before it is issued, an agency shall review the HstCommission Default List and the Private
Market Default List. This does not prevent a review prior to that time and notifying the apphcant of the
results.

4.2. If the applicant’s name appears as-being-in-default on the Commission Default List or the Private
Market Default List, an agency shall notify the appllcant in wrltlng, as in thelr normal course of business,
that the agency has been informed that the applicant is #

' on the Commlssmn Dcfault Llst or the anate Market
Default List and that the approval document can not be issued until the applicant is no longer in-defaulton
said list. A copy of the notice shall be sent to the Commission addressed as follows:

Workers’ Compensation Commission
Attention: Director, Receivables Management Unit
Post Office Box 153
Charleston, West Virginia 25321

Upon termination of the Commission, a copy of the notice shall be sent to the insurance commissioner

appropriate.

—._4.3. If the approval document is not issued, granted or renewed within fourteen calendar days of the
review that caused notice to be given to the applicant under subsection 4.2 of this section, a new review
shall be conducted.

§85-32-5. Revocation.
5.1. Pursuant to the provisions of W. Va. Code §23-1-1b(g)(16)_and W.Va. Code §23-2C-15(e), an

agency shall revoke any approval document of any employing unit whose account is-in-default-with-the
GCommisstonon the Commission Default List or the Private Market Default List.

5.2. If the Commission, ingurance commissioner, or private carrier, as appropriate, -has reason to
believe that an employing unit that is in default_or policy default is conducting its business pursuant to an

3
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approval document with an agency, the Commission or private carrier shall notify the agency of its duty
to revoke the approval document.

5.3. If the agency determines that the employing unit, that is subject of the notification in subsection
5.2., is conducting its business pursuant to an approval document issued by the agency, the agency shall
notlfy the employing unit in wrltmg, as in the1r normal course of business, that the agency has been
notified that the employing unit is in 5086
three—of—the - Code—on the Commission Default List or the Private Market Default List and that ‘the
approval document must be revoked until the employing unit is no longer in-default on said list. A copy
of the notice shall be sent to the Commission addressed as follows:

Workers’ Compensation Commission
Attention: Director, Receivables Management Unit
Post Office Box 153
Charleston, West Virginia 25321

Upon termination of the Commission, a copy of the notice shall be sent to the insurance commissioner
and shall also be sent to_the administrator of the Old Fund or the applicable private carrier, whichever

appropriate,

§85-32-6. Conditional Issue or Conditional Restoration.

An approval document shall be conditionally issued or conditionally restored if revoked, if the
applicant has entered into repayment agreement with the Commission, the insurance commissioner, the
administrator_of the Old Fund, or the private carrier-for payment in full of all payments, interest and
penalties owed. If the applicant does not maintain continued compliance with the repayment agreement,
the Commission, the insurance commissioner, the administrator of the Old Fund or private carrier-shall
notify the agency that the applicant is in noncompliance. Upon receiving the notice, an agency shall
rescind or revoke the approval document, as appropriate.

§85-32-7. Request for Reconsideration; Petition for Hearing.

7.1. When an employing unit’s contract license, permlt certlficate or other authorlty 18 revoked or
not issued or renewed due to its we : AEEOUN h-the-Con ;
ard—its—name appearing on the Comrmssmn Dcfault Lm or the Prlvatc Markct Default L1slhet the
employing unit whe-is-in-default-may, until termination of the commission, request a reconsideration of
the decision from the Commission at the address as follows:

Workers” Compensation Commission
Attention: Director, Receivables Management Unit
Post Office Box 153
Charleston, West Virginia 25321

Upon termination of the commission, the request for reconsideration shall be submitted to the insurance
commissioner,

7.2. Requests for Reconsideration; Petitions for Hearing. All requests for reconsideration and
petitions for hearing filed with the Commission or_insurance commissioner as a result of decisions made
under the provisions of this rule shall be in accordance with the provisions of 85 CSR 7, “Rules for
Selected Hearings”. The Commission or ingurance commissioner shall deny a request for reconsideration
if the request is made without a deposit of assets in an amount and in the form set forth in Section 7.5.a.
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7.3. Executive director or insurance commissioner may stay enforcement. If the employing unit files
a request for reconsideration, the executive director or insurance commissioner may stay the enforcement
of the non-renewal or revocation of the approval document pending reconsideration, as long as the
following conditions are met.

a. The executive director or insurance commissioner may only issue the stay of the enforcement
of the non-renewal or revocation of the approval document if there are significant factual or legal issues
regarding the placement of the employing unit on the-default-listCommission or Insurance Commissioner
Default List or the Private Market Default List. If the Commission or Insurance Commissioner has
properly issued a delinquency notice to which the employing unit has failed to timely request
reconsideration or file a petition for hearing under W. Va. Code §23-2-17, then the enforcement of the
non-renewal or revocation of the approval document shall not be stayed. The executive director or
Insurance Commissioner shall not stay enforcement of the non-renewal or revocation of the approval
document if the employing unit fails to meet its ongoing obligations as may be established by orders of
the Commission_or, upon termination of the Commission, the Insurance Commissioner in matters
including, but not limited to, changes in classification or methods of reporting payroll_or if it otherwise
fails to maintain mandatory workers’ compensation coverage.

7.4. Administrative Hearings. All administrative hearings conducted as a result of Commission or
insurance commissioner decisions made under the provisions of this rule shall be held in accordance with
W. Va. Code §§23-2-17, 29A-5-1, et seq., and 85 CSR 7, “Rules for Selected Hearings”. The
Commission or insurance commissioner shall deny a petition for hearing if the request is made without a
deposit of assets in an amount and in the form set forth in Section 7.5.a.

7.5. Appeal to circuit court. The executive director or insurance commissioner may stay enforcement
of the non-renewal or revocation of the approval document pending appeal of the Commission’s or
insurance commissioner’s final order to circuit court, as long as the following conditions are met.

a. The employing unit must deposit sufficient assets to the Commission or insurance
commissioner to guarantee payment of the amount determined to be due and owing by the Commission,
the insurance commissioner, or private carrier. The deposit of assets shall be required in the following

form(s):

1. The full cash amount of the money determined to be due by the Commission, the
insurance commissioner. or private carrier;

2. A reinstatement agreement issued and maintained in accordance with the provision and
terms of W. Va. Code §23-2-5 and, in accordance with the discretionary policies of the Commission_or,
upon termination_of the Commission, the Insurance Commissioner, as authorized by law, including the
authority to refuse to enter into a reinstatement agreement_or a_reinstatement agreement between an
employing unit and the private carrier;

3. A cash or corporate surety bond or a bank letter of credit in the full amount claimed due
by the Commission, the insurance commissioner, Or private carrier; or

4. Any combination of the above three methods that guarantees payment in full to the
Commission, the insurance commissioner, -or private carrier in the event the employing unit does not
prevail in the matter.

§85-32-8. Procedure for Petitioning for Exemption.
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8.1. After being subject to this rule for at least twelve months an agency, or any other interested
person, may petition the Board of Managers or. upon termination of the Board of Managers, the Insurance
Commissioner, to be exempt from the provisions of this rule:

8.2. If the agency petitions to be exempt, it must clearly demonstrate to the Board of Managers_or,
upon termination of the Board of Managers, the Insurance Commissioner, that the provisions of the rule
are unduly burdensome and that its efforts in complying with the rule do not result in an incentive for any
significant number of employers to comply with the payment provisions of chapter twenty-three of the W.
Va. Code.

8.3. If a person other than the agency petitions to be exempt, the person must clearly demonstrate that
the rule is unreasonably burdensome, that the rule is not a significant incentive for the person’s
compliance with the payment provisions of chapter twenty-three of the W. Va. Code and that the person
has an exemplary record of payment of amounts due under the provisions of chapter twenty-three of the
Code.

§85-32-9. Procedures for Implementation.

Notwithstanding other provisions of this rule, the Executive Director and the Tax Commissioner shall
adopt mutually agreed procedures for automated review and matching of Tax Department databases with
databases of the Commission for implementation of this rule._This process shall transfer to the insurance

commissioner upon termination of the comimission.

§85-32-10. Severability.

If any provision of this rule or the application thereof to any entity or circumstance is held invalid,
such invalidity does not affect the provisions or the applications of this rule which can be given effect
without the invalid provisions or application and to this end the provisions of this rule are declared to be
severable.
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) CHAIRMAN

PUBLIC HEARING ) RULE 32 - License Revocation

(May 17, 2005) ) by State Agencies

kbt rrrhk bkttt EERRRkkkkkkkbktE

Transcript of proceedings had in the above-styled
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HONORABLE JOE MANCHIN, III, CHAIRMAN

Robert Alsop (Designee)
PAUL THOMPSON, Member
GENE BAILEY, Member
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Proceedings 3

(P ROCEEDTINGS)
(1:09 P.M)

CHAIRMAN ALSOP: The final rule up for
public hearing today is 85CSR32, relating to
license revocation by State agencies. Again, no
member of the public has signed up. Are there any
members of the public who would like to speak to
this rule? (No Response.)

If not, we will close the public
hearing with respect to 85CSR32,

(WHEREUPON, the hearing

was adjourned at 1:08 p.m.)
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REPORTER’S CERTIFICATE

STATE OF WEST VIRGINIA,

COUNTY OF KANAWHA, to wit:

I, the undersigned, David T. Bolin,
Courter Reporter and Notary Public, do hereby
certify that the foregoing is, to the best of my
skill and ability, a true and accurate transcript
of the proceedings had before the West Virginia
Workers’ Compensation Board of Managers as set
forth in the caption hereof, and that this is the
original transcript thereof for the files of the

Board.

Given under my hand this

23rd day of May, 2005.

CO DS (=2

Court Reporter

MY COMMISSION EXPIRES JULY 27, 2014.

NOTARY PUBLIC

STATE OF WEST VIRGINIA
DAVID T, BOLIN

1033 Ridgemont Drive ?

R Elkview, WY 25674
_ . My Gammtuw E:ylm Ju»y 7, ﬁm !
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WEST VIRGINIA WORKERS’ COMPENSATION BOARD OF MANAGERS
PUBLIC HEARING
MAY 17, 2005 - 1:00 P.M.
85CSR32 “LICENSE REVOCATION BY STATE AGENCIES”

ATTENDANCE SHEET

The Board is required to keep a list of individuals attending its meetings and of those who wish to address the Board.

Do you wish

NAME COMPANY | To speak?
(Yes/No)

Ak ) Koo, /R




WEST VIRGINIA WORKERS’ COMPENSATION BOARD OF MANAGERS

ATTENDANCE SHEET
BOARD OF MANAGERS MEETING — MAY 17, 2005 — 1:00 P.M.

The Board is required to keep a list of individuals attending its meetings and of those who wish to address the Board.

Mailing address if you wish to receive Do you wish
Name Company notices of meetings to speak?
(if previously provided, leave blank} (yes/no)
Address .
Mazie D . CLARK FaAiL CATES City, state, zip N O
Address
g City, state, zip ’
\N\\\\ﬁé\%.\\ \A\m\m\— & xﬁ.w\(w e \r\.ﬁu
Address
City, state, zi ]
w/\fmhra Omra.ﬂe\fp }?)Cmmlﬂl ¥ P 7\.\0

N\DAQ Y .\Whvmvw @m)@QO& M.Cm NOA Mﬂm”ﬂnm. zip \CO

| Address
@i&ﬂ\ mm,\}@ o Q.Aﬁ%\ %zﬁﬂ.. City, state, zip \.(\\Q

Address

e | Car[FE




WEST VIRGINIA WORKERS’ COMPENSATION BOARD OF MANAGERS

ATTENDANCE SHEET
BOARD OF MANAGERS MEETING — MAY 17, 2005 — 1:00 P.M.

The Board is required to keep a list of individuals attending its meetings and of those who wish to address the Board.

Mailing address if you wish to receive Do you wish
Name Company notices of meetings to speak?
(if previously provided, leave blank) (yes/no)

oot Saugl W « St i st i ke
T Qg&a\l e s L

Address
City, state, zip

Address
City, state, zip

Address
City, state, zip

Address
City, state, zip




"Randy Suter - Fwd: Rules 5, 719, and 32 Page 11

From:
To:
Date:
Subject:

please comment

Thomas Obrokta

Suter, Randy

5/3/05 12:13PM

Fwd: Rules 5, 7 19, and 32

>>> "Ryan Sims" <Ryan.Sims@wvinsurance.gov> 04/21/05 11:.06AM >>>

TJ-

Below are my suggested changes and comments regarding the other rules you sent out for comment on
03/31/05. Again, most of these are of the "semantic" nature, pertaining to adding the "transition language"”
being placed after places in which the WCC is mentioned. (This was discussed further in my last email on
series 21). However, there are a few substantive suggestions as well, with which | have included
comments, where appropriate. Perhaps the most significant substantive change is in series 7, regarding
the Article 2 hearings. | think there is some language at the end of this rule which inappropriately limits the
scope of Article Two hearings before the Insurance Commissioner under the new privatized system.

Series 5

*  85-5-2.8 - Only sentence, after "Commission or its predecessor agencies" add "self-insured
employer or private carrier".

*  85-5.3.2 - Only sentence, after "Chapter 23" add "Chapter 33". (This is because under the new
system, applicants would also be subject to the provisions of Chapter 33 as well).

*  85-5-3.7 - Second sentence, after "Commission" add "self-insured employer or private carrier".

Series 7

* 85-7-12, general comment - The rule appropriately includes “ransition" language in section 12,

r that the IC assumes the administration of the Article 2 hearings upon termination of the
WCC. However, there is some concern regarding this transition language. Specifically, it states that,
upon termination of the WCC, the IC administers series 7 "for the sole purpose of processing then existing
Article Two matters, or any subsequently filed Article Two matters, which invoive the collection of the Old
Fund assets as defined in West Virginia Code § 23-2C-2)(I)." The concem is that there are some
decisions which the IC could be required to make under Article Two that do not necessarily pertain to "the
collection of Old Fund assets”, and that this limitation in the rule could cause some confusion as to the
IC's ability to make such Article Two decisions. For example, if the IC made a decision under the new
privatized system that a particular employer was not exempt from procuring WC coverage from a private
carrier, pursuant to 23-2-1, this would be a decision that would be subject to an Article Two hearing.
However, under the rule, the employer could not obtain such a hearing, because it would not invoive "the

making it clea
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collection of Old Fund assets." Another example would be decisions as to applications by employers to
obtain self-insured employer status; again, such decisions by the IC would be Article Two decisions, but
under this rule, the employer could not obtain a hearing.

Therefore, | would suggest that the transition language in section 12 be revised, perhaps by the language
limiting Article Two hearings to "Old Fund" subject matter being stricken altogether.

Series 19

*  General comment - The rule appropriately includes the "transition" language in section 11, making it
clear that the IC assumes the regulatory enforcement of this rule upon termination of the WCC. However,
there are a number of duties also imposed upon the Board of Managers in the rule, such as considering
petitions for grace periods under 6.1.c.1.A, and determining a methodology to assess additional amounts
to self-insured employers for the guaranty pool under section subsection 9.4. It should probably be
clarified in the "transition" language of section 11 which entity (either the IC or the Industrial Council, or
both), assumes these various duties of the BOM under this rule.

Series 32

* 85-32-2.9 - Second sentence, after "Commission" add "or, upon termination of the Commission, the
Insurance Commissioner.” Also, in second sentence, after "Commission's" add "or Insurance
Commissioner's".

* 85-32-2.14 - Only sentence, after Commission, add "Insurance Commissioner.”

*  85-32-2.15 - Only sentence, after "included as" add "being". Also, after "Commission" add "or
Insurance Commissioner.”

* 85-32-7.3a. - Second sentence, after "If the Commission” add "or Insurance Commissioner. Also, in
last sentence, after "Commission" add "Insurance Commissioner."

* 85-32-7.5a.2. - Only sentence, after "Commission” add "or Insurance Commissioner.”

Note regarding the above comments: The above comments are ones similar to the comments made on
Rule 21, regarding placing the "transition" language after each place where the WCC is mentioned in the
rule. In series’ 5, 21 and 32, it appears that attempts were made to place "transition™ language throughout
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the rule, in each place where it is necessary, rather than to just have a comprehensive “transition section”
which states that upon termination of the WC, the enforcement of the rule transfers to the IC (as was done
in series' 7 and 19). It is probably fine to create the transfer of the rule to the IC in either manner;
however, in the rules where it was decided to place the language throughout the rule, the transition
language should be inserted everywhere where the WCC is mentioned, so there is no confusion regarding
the duties which transfer to the IC.

* 85-32-8 - The BOM is given the duty of reviewing and granting or denying petitions from agencies or
other persons to be exempt from the provisions of this rule. As with series 19, when a duty is conferred
upon the BOM, the rule should make it clear which entity (either the IC, the Industrial Council, or both),
assumes these duties upon termination of the WCC.

* General comment - This actually ties back into my comment on series 7, above. It is clear in section
7 of this rule that the employer is entitied to an Article Two hearing if they want to contest their status as
being in default under series 32. This is another example of an "Article 2" issue which would deal with the
new system, and not the old fund. Therefore, the scope of the Article Two hearings in series 7 should not
be limited to matters involving old fund assets.

The Insurance Commission has an interest in these rules which are transferring from the WCC to the IC
to be in a functional form at such time as the governor issues the proclamation terminating the WCC, and
we certainly want to work with the BOM and the WCC to this end. Please feel free to contact me at your
convenience so that we may discuss the above comments, as well as my previous comments on series
21.

Ryan M. Sims

Associate Counsel

West Virginia Insurance Commission
Legal Division

P.O. Box 50540

Charleston, WV 25305-0540

(304) 558-0401 ext. 139




Response to comments

Series 32
Insurance Commissioner comments

* 85-32-2.9 - Second sentence, after "Commission" add "or, upon termination of the
Commission, the Insurance Commissioner." Also, in second sentence, after
"Commission's" add "or Insurance Commissioner's".

Response: Agreed.

*  85-32-2.14 - Only sentence, after Commission, add "Insurance Commissioner."
Response: Agreed.

* 85-32-2.15 - Only sentence, after "included as" add "being". Also, after
"Commission" add "or Insurance Commissioner."
Response: Agreed.

* 85-32-7.3a. - Second sentence, after "If the Commission" add "or Insurance
Commissioner. Also, in last sentence, after "Commission" add "Insurance
Commissioner."

Response: Agreed.

* 85-32-7.5a.2. - Only sentence, after "Commission" add "or Insurance
Commissioner.”
Response: Agreed.

Internal comment

* 8.1, Upon review of the rule, certain provisions allowing agencies to petition the
Board of Managers to be exempt from the license revocation process had been set to
terminate upon termination of the Commission. These provisions were deleted as
inconsistent with the statute.




