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BUREAU OF ENVIRONMENT
CECIL H. UNDERWOOD 10 McJunkin Road
GOVERNOR Nitro, WV 25143-2506

May 1, 1998

Ms. Judy Cooper

Director, Administrative Law Division
Office of the Secretary of State
Capitol Complex

Charleston, West Virginia 25305

RE: 45CSR34 - "Emission Standards for Hazardous
Air Pollutants Pursuant to 40 CFR
Part 63"

Dear Ms. Cooper:

This is to advise that I am giving approval to file the
above-referenced rule with your office as a final rule authorized
by HB 4136, signed by Governor Underwood April 2, 1998.

Your cooperation in this regard is very much appreciated.
If you have any questions or require additional information,
please feel free to contact Carrie Chambers at 759-0515.

Sincerely yours,

/Michael P. Miano
Assistant Director

JEC:cc
Attachment

cc: Karen Watson, OAQ
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45CSR34
Bl B TodE of o '.‘
TITLE 45 fy | 335 Pl '98
LEGISLATIVE RULE
DIVISION OF ENVIRONMENTAL PROTECTION OF@%I};\ é ‘ ’?ﬁﬂg”«
OFFICE OF AIR QUALITY Rl '
SERIES 34
EMISSION STANDARDS FOR HAZARDOUS AIR POLLUTANTS
PURSUANT TO 40 CFR PART 63
§45-34-1. General.
1.1. Scope. -- This rule establishes general provisions for national emission standards for

hazardous air pollutants (NESHAPS) and other regulatory requirements pursuant to section 112 of
the federal Clean Air Act as amended in 1990 (CAA). This rule codifies general procedures and
criteria to implement emission standards for stationary sources that emit (or have the potential to
emit) one or more of the substances listed as hazardous air pollutants (HAP) in or pursuant to section
112(b) of the CAA. It is the intent of the Director to adopt these standards by reference. It is also
the intent of the Director to adopt associated reference methods, performance specifications and
other test methods which are appended to these standards.

1.2 Authority. -- W.Va. Code §§22-5-1 et seq.
1.3. Filing Date. -- May 1, 1998
1.4. Effective Date. -- May 1, 1998

L.5. Incorporation by Reference -- Federal Counterpart Regulation. The Director has
determined that a federal counterpart regulation exists, and in accordance with the Director's
recommendation, with limited exception, this rule incorporates by reference, 40 CFR Part 63,
effective June 1, 1997.

§45-34-2. Requirements.

2.1, After the effective date of the state permit program under Title V of the CAA, no
person may modify a major source of hazardous air pollutants, unless the Director determines that
the maximum achievable control technology emission limitation under this rule for existing sources
will be met.

2.2. After the effective date of the state permit program under Title V of the CAA, no
person may construct or reconstruct any major source of hazardous air pollutants, unless the Director
determines that the maximum achievable control technology emission limitation under this rule for
new sources will be met.



2.3. After the effective date of the state permit program under Title V of the CAA, the
Director shall determine and apply case-by-case maximum achievable control technology standards
to existing sources categorized by the Administrator pursuant to Section 112(c)(1) of the CAA for
which the Administrator has not promulgated emission standards in accordance with Section 112(d)
and 112(e) of the CAA.

2.4. Prior to constructing, reconstructing or modifying any facility subject to this rule, the
owner or operator shall obtain a permit in accordance with the applicable requirements of 45CSR13,
45CSR 14, 45CSR30 and this rule.

§45-34-3.  Definitions.

3.1. "Administrator" means the Administrator of the United States Environmental
Protection Agency or his or her designated representative.

3.2. "Director” means the Director of the West Virginia Division of Environmental
Protection or such other person to whom the Director has delegated authority or duties pursuant to
W. Va. Code §22-1-6 or §22-1-8.

3.3. "Hazardous air pollutant” means any air pollutant listed pursuant to §112(b) of the CAA
as of June 1, 1997.

§45-34-4. Adoption of Standards.

4.1. The Director hereby adopts and incorporates by reference the provisions of 40 CFR Part
63 including any reference methods, performance specifications and other test methods which are
appended to such standards and contained in 40 CFR Part 63 as in effect on June 1, 1997, for the
purposes of implementing a program for national emission standards for hazardous air pollutants for

source categories, except as follows:

4.1.a.  Section 63.15 is amended to provide that information shall be available to the public
in accordance with W.Va. Code §§22-5-1 et seq., §§29B-1-1 et seq., and 45CSR31.

4.1.b.  Any provision related to section 112(r) of the CAA.
§45-34-5.  Director.

5.1. Any and all references in 40 CFR Part 63 to the "Administrator" are amended to be the
"Director" except as follows:

5.1.a.  where the federal regulations specifically provide that the Administrator shall retain
authority and not transfer such authority to the State.

5.1.b.  where provisions occur which refer to:

2



b.l. alternate means of emission limitations
b.2. alternate control technologies
b.3. innovative technology waivers
b.4. alternate test methods
b.5. alternate monitoring methods
b.6. waivers/adjustments to recordkeeping and reporting
b.7. emissions averaging
b.8. applicability determinations
5.1.c.  where the context of the regulation clearly requires otherwise.
§45-34-6.  Permits.

6.1. Nothing contained in this rule shall be construed or inferred to mean that permit
requirements in accordance with applicable rules shall in any way be limited or inapplicable.

§45-34-7. Inconsistency Between Rules.

7.1. In the event of any inconsistency between this rule and any other existing rule of the
West Virginia Division of Environmental Protection, such inconsistency shall be resolved by the
determination of the Director and such determination shall be based upon the application of the more
stringent provision, term, condition, method, rule or regulation.
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Senate Bill No. 286

(By Senator(s) Ross, Anderson, Bowman,

Macnaughtan, Boley and Buckalew)

ys-37

[Introduced January 30, 1998; referred to the
Committee on Natural Resources; and then to the
Committee on the Judiciary.]

A BILL to amend and reenact section one, article three,

chapter sixty-four of the code of West Virginia, one

‘thousand niné hundred thirty-one, as amended, relating

to authorizing

the

division of environmental

protection to promulgate a legislative rule relating

to emission standards for hazardous air pollutants.

' Be it enacted by the Legislature of West Virginia:

That section one, article three, chapter sixty-four of

the code of West Virginia,

one

thousand nine hundred

thirty—one, as amended, be amended and reenacted, to read

as follows:

ARTICLE 3.

PROMULGATE LEGISLATIVE RULES.

AUTHORIZATION FOR BUREAU OF ENVIRONMENT TO

§64-3-1. Division of environmental protection.
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(a) The legislative rule filed in the state register
on the thirtieth day of Aﬁgust, one thousand nineihundred
ninety-six, authorized under the authority of section six,

article eighteen, chapter twenty-two of this code, relating

to the division of environmental protection (hdzardous'

waste mahagement, 33 CSR 20), is authorized.
(b) The legislative rule filed in thé state register
on the twenty-ninth day of August, one thousand nine

hundred ninety-six, authorized wunder the authority of

section four, article five, chapter twenty-two of this

code, relating to the division of environmental prdteétion
(standards of performance for new stationary'jsoﬁrces
pursuant to 40 CFR ?art‘60, 45 CSR 16), is authOriéed.

(c) The legislative rule filed in the state fegister

on the twemtymimth first day of August, one,thousandjnine

hundred mimety—stx ninety-seven, authorized undef% the

authority of section <¥fowr seven, article five, Chépter
twenty-two of this code, relating to the divisio# of
environmental protection (emission standards for‘hazaédous
air pollutants pursuant to 40 CFR Part 63, 45 CSR§34i, is
authorized. 3

(d} The legislative rule [iled in Lhe 5L5Lc gegister

on the twenty-eighth day of August, one thousahd. nine



10
11
-12
13
14
 15
16
17
.18
19
20
21
22

23

hundred ninety-six, authorized under the authority of
section six, article seventeen, chapter twenty-two of this
cbde, mOdified by the division of environmental protection
to' meet the objections of the legislative rule-making
review committee and refiled in the state register on the
twenty-second day of October, one thousand nine hundred
ninety-six, -relating to the division of environmental
protéction (underground storage tank insurance trust fund,
33 CSR 32), is authorized.

(e) The legislative rule filed in the state register
on the twenty-ninth day of August, one thousand nine
hundred ninety-six, authorized under the authority of

section three, article one, chapter twenty-two of this

code, modified by the division of environmental protection

to meet the objections of the legislative rule-making
review committee and refiled in the state register on the
twentieth day of December, one thousand nine hundred
ninety-six, relating to the division of environmental
protection (WV/NPDES regulations for coal mining
facilities, 47 CSR 30), 1is authorized.

(f) The legislative rule filed in the state register
on the thirtieth day of August, one thousand nine hundred

ninety-six, authorized under the authority of section four,
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article three, chapter twenty-two of this,code, modifigd by
fhe division of envirpnmental protection to heét the
objections of the legislative rulé—making review coémittee
and refiled in the state register,on the twenty-firét day
of February, one thousand nine hundred ninety;seven,‘
relating *to the division of environmental prbﬁecéidn
(surface mining and reclamation regulations, 38‘CSR}2), is
authorized, with the following amendmerts:

"On page three, subsection 2.4, by striking oﬁt the
words "Coal seams commonly associated with such mi#ergls
may include, but are not limited to Waynesburg, Washibgtbn,
Freeport, Sewickley, Redstone, Pittsburgh, Kittanning, Elk
Lick, Peerless, No. 2 Gas, Upper Eagle, No.‘S‘Bioék‘;nd
Stockton Lewiston"; |

On page three, subsection 2.4, line eight, by stfiking‘
out the words "these seams are", and inserting iﬂ lieu
thereof the words "the seam is"; |

On page nine, subsection 2.43, line. two, aftér ?he
word "highwall", by inserting the words ‘"except‘jin,
operations where the entire upper horizon above the lowest
coal seam is proposed to be partly or entirely removéd"}

On ‘page sixteen, subsection 2.95, line seven after

the "any", by inserting the word "substantial”;
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- On page eighteen, subsection 2.108, line two, after
the word "stream." by adding the following: Examples
include wildlife ponds, settling basins and all ponds and
facilities or structures used for water treatment.;

'on page nineteen, subsection 2.120, line three, by
striking the word "or" and inserting in lieu thereof the
word "and";

On page twenty-nine, subsection 3.2.e.; after the word
"period" by striking the remainder of the subdivision
3.2.e.;

on page forty-nine, subsection 3.14.b.7., by striking
the entire paragraph;

On page forty-nine, subsection 3.14.b.8., by striking
the entire paragraph;

o on page forty-nine, by renumbering the remaining
paragraphs;

On page fifty-one, subparagraph 3.14.b.14E, line one,
before the word "A", by inserting the words "If requested
by the Director";

On page fifty-one, subsection 3.14.b.15.B., by
striking the entire subparagraph, and inserting in lieu
thereof the following: 3.14.b.15.B. Surface water must be

diverted around or over the material by properly designed
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and stabilized diversion channelé which have been désigned
using thé best current technology to providefproteétion to
the environment or the health, welfare and safety:of the
public. The channel shall be designed and cbnstr@ctéd to
ensure stability of the réméining material, Ebntrol
erdsion, and minimize water ihfilfration into the remainihg
material.; ‘

On page seventy-two, subdiﬁision 3.29.a, lihe five
after the word "IBR", by inserting the words "or‘wheré it
has been demonstrated to the satisfaction of the D?rectér
that limited coal removal on areas immediately adja?en% to
the existing permit is the only practical alternaﬁivé to:
recovery of unanticipated reserves or necessary to énhénce
reclamation efforts or environmental protection”; |

On page eighty-six, by inserting a new subsection 3.35
to read as follows: 3.35. Ail grade measureméﬂts and

linear measurements in this rule shall be subjectrto a

tolerance of two percent (2%). All angles in this‘rule

shall be measured from the horizontal and shall be éubjeét
to a tolerance of five percent (5%): Provided, ﬁéWeQer,
this allowable deviation from fhe approved plan déestnot
affect storage capacity and/or performance standardé.

On page one hundred eight, “subdivision 5.5.ci, line

6
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two, after the word "landowner", by striking the remainder
of the paragraph and inserting in lieu thereof the words
"requesting the permanent structures Dbe left for
recreationél or wildlife propagation purposes or for any
beneficial uses ta the landowner";

On page one hundred twelve, subdivision 6.5.a., line
five, after the word "Sunday." by adding the following:
Provided, however, the Director may grant approval of a
request for Sunday blasting if the operator demonstrates to
the satisfaction of the Director that the blasting is
necessary and there has been an opportunity for a public
hearing.;

| On page one hundred twenty-six, paragraph 9.2.1.2,
after the word "achieved" by inserting: An alternate
maximum or minimum soil pH may be approved based on the
éptimum pH for the revegetation species.;
| On page one hundred thirty, line one, paragraph
9.3;h.1.;‘by striking out the paragraph in its entirety,
aﬁd inserting in lieu thereof: 9.3.h.1. The minimum
Stocking rate of commercial tree species shall be in
accordance with the approved forest management plan
prepared by a registered professional forester. In no case

may the rate be less than four hundred fifty (450) stems
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per'acre of commercial tree specieS;

On page one hundred thirty, paragraph 9-3-5t2»/ by
striking out  the paragraph in its entirety, iand by
renumbering the subsequent paragfaphs;

On page one hundred thirty, in renumbered péragraph
9.3.h.2., after the word "than", by striking out‘the words
"four hundred fifty (450)", and inserting in lieuithereof
"three hundred (300);" On vage one hundred thirty, in
renﬁmbered parégraph 9.3.h.2., after the word "aére;,‘by

insertiﬁg the words "or the rate specified in thé forest

management plan, whichever is greater,™;

On page two hundred twenty-two, subdivisioﬁ 14.1l,e,
line 6, by striking out the word "operable" ?and by
inserting in lieu thereof "such condition that opérations
could be resumed within sixty (60) days"; |

Oon page two hundred twenty-three, ‘subdivision
14.11.f., line four, by striking out the word "opefative",
and by inserting in lieu thereof the words "such cdndition
that the operations could be résumed within six#yi(60)
days"; | | |

On page two hundred tWenty—three, subdivision
14.11.f., line four, after the word "is", by inserting the

words "protected from unauthorized entry";
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On page two hundred thirty-eight, subparagraph
14.15.b.6.A., line five, after the word "exceed", by
striking out the words "fifty (50) percent of the total
permit acreage, or four hundred (400) acres, whichever is
less, on operations which consist of at least three spreads
of equipment”, and inserting in lieu thereof the words
"five hundred (500) acres on oﬁerations which consist of
multiple spfeads of equipment";

on page two hundred thirty-nine, subsection 14.15.c.,
line three, after the word "regraded", by inserting the
words "and stabilized";

On page two hundred thirty-nine, subsection 14.15.c.,

line four, after the word "plan", by striking out the

wcomma" and the remainder of the subparagraph, and

inserting in lieu thereof the words: The following shall

not be included in the calculation of disturbed area.;

On page two hundred forty, paragraph 14.15.c.2., line

seven, after the word "henches", by inserting the words
nwithout regard to like thickness";

- On page two hundred forty,'paragraph 14.15.¢c.5, line

two, after the word "graded", by inserting the words "with

material placed in a stable, controlled manner which will

not subsequently be moved".
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(g) The legislative rule filed in the state fegister
on the twenty-ninth day of Augqust, one thousand nine

hundred ninety-six, authorized' junder the authofity of

section ten, article five, chapter twenty-two of this code,
modified by the division of environmental proteétion to
meet the objections of the legislative rule—makingireviéW‘

committee and refiled in the state register on the twenty--

sixth day of November, one . 'thousand nine hundred

ninety-six, -relating to the division of environmental

protection.: (confidential information, 45 CSR 3;), ,is 

authorized.

(h) The legislative rule filed in the state régistér
on the twenty-ninth day of August, one thouSana nine
hundred ninety—six[ authbriiea under the authority of
section four, article five, chapter twenty-two of éhis
code, modified by the division of environmental profecﬁion
to meet the objections of the legislative rule;making
review committee and refiled in the state register;on%the
sixteenth day of January, one thousand nine ﬂun&red
ninety-seven, relating to the division of enviroﬂmedtal
protection (to prevent and control air pollutioﬁ from
hazardous waste treatﬁent,‘storage or disposal facilitfes,

45 CSR 25), is authorized.

10
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(i) The legislative rule filed in the state register
on the fifth day of February, one thousand nine hundred
ninety-sevgn, authorized under the authority of section
three, article twenty-two, chapter twenty-two of this code,
modified by the division of environmental protection to
meet the objections of the legislative rule-making review
commiftee and refiled in the state register on the twenty-
fifth‘ day of February, one thoﬁsand nine 'hundred
ninety-seven, relating to the division of environmental
prd£ecti§n (voluntary remediation and redevelopment, 60 CSR
3),'is authorized.

(3) That title sikty, series one of the code of state
rules be amended by deleting the current interpretative
rule for the‘office of environmental advocate and inserting
in lieu thereof the following legislative rule, to read as
follows:

"S§61-10-1. General.

‘i.l. Scope. - This legislative rule governs and
cqntrols‘the appointment and qualifications of fhe position
of | Environmental Advocate within the Division of
Environmental Protection. |

1.2. Authority - West Virginia Code §22-1-3, 22-1-3a,

22-20.

11
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1.3. Filing Date -
1.4. Effectivé Date - July 1, 1997.

§61-10-2. Appointment, Salary and Qualifications.

2.1. Appointment. - The position of Env1ronmental

Advocate w1ll be a full-time p051tlon, will be app01nted by'

the DlreCLOI, and will serve at the will and pleasure oﬁ
the Director of the Division of Env1ronmental Protectlon in
accordance w1th the West Virginia Code §22 20-1.

l2.2.'4Salary. - The salary of the position‘ of
Environmental Advocate will be set by the‘birectcf;and is
subject to future adjustments at the discfetidn%ofathe
Director. | |

2.3. Qualifications. —‘The'Director will>receive or

solicit applications for the position of Ehvircnmental

Advocate from persons having  the following minimum

qualifications:
2.3.a. A citizen and resident of the State of West
Virginia.

2.3.b. A graduate from an accredited college or

university with a four-year degree in“a*field"of‘stUdy

directly related to the qualifications, poweré, andfduties

of the position as set forth by the director.

12
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2.3.c. A minimumn of two years full-time or cumulative
experience in work directly related tc environmental

protection, or other public service work or experience

- which demonstrates the ability to carry out the powers and

duties of the position as set, forth by the director.

2.3.d. A working familiarity with some of the legal
requirements and programmatic functions of the Division of
Environmental Protection.

 2.3.e.‘ A demonstrated ability to skillfully verbally
and by writing communicate in a public forum.

2.3.f. A demonstrated ability to use word processing
software for a computer and other necessary computer
skills as determined by the director.

2.3.g. A valid West Virginia driver's license.
§61-10-3. Powers and Limitations -

' The Environmental Advocate will carry out the duties
ofi ﬁhe position as set forth in this rule, and as
prescribed by the Director in accordance with the
following:

‘3.i. The Environmental Advocate will be guided in all
actions by the policy statement and the nine purposes set
forth in West Virginia Code §22-1-1 (b).

3.2. The Environmental Advocate may not in any

13.
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official capacity represent any ‘person in, Or‘filé‘bh
behalf of ‘any persor, legal or quasi—legal actiOHSQfeiﬁher
in ‘support .of or opposed to the?DivisiOn'of:Enviiaﬁm%ﬁfai
‘Protection without thelékprESséd,épprbval~of’thé‘DiréCtdr,
and under supervision of the Division of Envir¢ﬁméhtal
Protection’s -General Counsel.

3.3. The Environmental Advocate may not .in ' any

bfficial‘capacity organize public campaigns in support of, -

or in opposition. to official positions taken by  ‘the

Division of Environmental Protection on ‘environfental

‘matters, and will not in any official'éapaéity actively
‘participate in any such organized campaign."

(k) The director of the division of environmental.

‘protection is hereby authorized to propose for promulgation

an emergency rule to amend a curtrent leQiSlatijé rule

relating to monitoring of air quality (to prevent -and

control particulate air -pollution from mandfé¢tufing‘

process operation, 45 CSR 7).

(1) The legislative rule filéd in the state registerj

on the eighteenth day of March, one thousand nine hUﬁafed

+ . | . .
ninety-seven, relating to the division of énvironmental

protection {(yard waste compostiﬁg, 47 CSR '38E)f is

authorized.

i4
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NOTE: The purpose of this bill is to authorize the
Division of Environmental Protection to promulgate a
legislative rule relating to Emission Standards For
Hazardous Air Pollutants.

Strike-throughs indicate language that would Dbe

stricken from the present law, and underscoring indicates
new language that would be added.
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Bil1-DEP, H. B. 4135

(By Delegates Hunt, Linch, Compton, Jenkins,
Faircloth and Riggs)
[Introduced January 30, 1998; referred to the
Committee on the Judiciary.]

A BILL to amend and reenact section ohe, article three,
chapter sixty—four of the code of West Virginia, one
thousand niﬁé hundred thirty-one, as amended, relating
to authorizing ~the division of. environmental
protection to promulgate a legislative rule relating
to emission standards for hazardous air pollutants.

Be it enacted by the Legislature of West Virginia:

That section one, article three, chapter sixty-four of
the Code of West Virginia, one thousand nine hundred
thifty—one, as amended, be amended and reenacted, to read
as follows:

ARTICLE 3. AUTHORIZATION FOR BUREAU OF} ENVIRONMENT TO

- PROMULGATE LEGISLATIVE RULES.

§64-3-1. Division of environmental protection.

' - selh




10
11
12
13
14
15
16
17
18
19
20
21
22

23

1

(a) The legislative rule fﬁled in the stat@‘register

on the thirtieth day of August, one thousand nine hlindred

ninety-six, authorized under the authority’bf s&ctioh

six,

article eighteen, chapter twenty-two of this cede, reflating

to the division of environmental protection (haz

waste management, 33 CSR 20), is authorized.

(b) The legislative rule filed in the state re

rdous

on the twenty-ninth day of August. one thousand| nine
hundred ninety-six, authorized under the authori y of
section four, article five, chépter twenty?twb"o this

code, relating to the division df environmental prot
(standards of performance for new stationéfy s
puréuant to 40 CFR Part 60, 45 CSR 16), is authoriz

(c) The legislative rule filed in the state re

on the twenty-minmth first day of August, one thausan nine
hundred mimety—six ninety-seven, authorized *ﬁn&é the
authority of section four §g§§ﬁ, article fivé, chapter

twenty-two of this code, relating to the divisibin of

environmental protection (emission standards for hazardous

air pollutants pursuant to 40 CFR Part 63, 45 GSRA34)

authorized.

(d) The legislative rule filed in the sﬁaﬁé riIister

on the twenty-eighth day of August, one thdﬁSan

LR

, 1s

nine
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hundted ninety-six, authorized under the authority of
section six, afticle seventeen, chapter twenty-two of this
code, modified by the division of environmental protection
to meet the objections of the legislative rule-making
review committee and refiled in the state register on the
twenty-second day of October, one thousand nine hundred
ninety-six, relating to the division of environmental
protection (underground storage tank insurance trust fund,
33 CSR 32), is authorized.

(e) The legislative rule filed in the state register
on the twenty-ninth day of August, one thousand nine
hundred ninety-six, authorized under the authority of
section three, article one, chapter twenty-two of this
code, modified by the division of environmental protection
to meet the objections of the legislative rule-making
review committee and refiled in the state register on the
tweﬁtieth day of December, one thousand nine hundred
ninety—six, relating to the division of environmental
protectioh (WV/NPDES regulations for coal mining
facilities, 47 CSR 30), is authorized.

(f) The legislative rule filed in the state register
on the thirtieth day of August, one thousand nine hundred

ninety-six, authorized under the authority of section four,
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article threé, chapter twenty—tw5 of this codé,fﬁediﬁied by

the lelSlon of environmental protection te me*t the

objactions of the legislative rule-~making rev1ew co#mlttee

and refiled in the state register on the‘twentyéfirs;
of February, one thousand niﬁe‘ hundred ninety-
relating to. the division of environmental 'pro
(surface mining and reclamatioﬁ fegulations, 38 CSR

au.horized, with the followind amendments:

"On page‘three, subsection 2.4, by striking oq

words "Coal seams commonly assoc1ated with, suah ml'

may 1nclude, but are not limited to Waynesburg, Washl

Freeport, Sewickley, Redstone, Pittsburgh; Kittannin

Lick, Peerless, No. 2 Gas, Upper Eagle, No. 5. Blod¢

Stockton'Lewiston";

On pagé three, subsection 2.4, line eight, by str

out the wbrds¢"these seams afe", and insertidg i
thereof the words "the seam is";

On page nine, subsection 2.43, line two, afte

word '"highwall", 'by inserting the words "excey‘

operations where the entire upper horizon above the 1

coal seam is proposed to be partly or entirely temov
On page sixteen, subsecti@n 2.95, line‘éévén

the "any", By inserting the word "substantial™:

day’
even,
¢ction

), is

iking

lieu

‘_the
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On page eighteen, subsection 2.108, line two, after

the word "stream." by adding the following: Examples

“include wildlife pdnds, settling basins and all ponds and

facilities or strucftures used for water treatment.;

On page nineteen, subsection 2.120, line three, by
striking the word "or" and inserting in lieu thereof the
word:"and"k‘

On page twentyénine, subsection 3.2.e., after the word
"period" by striking the remainder of the subdivision
3.2.e.;

On page forty-nine, subsection 3.14.b.7., by striking

the entire paragraph;

On page forty-nine, subsection 3.14.b.8., by striking
the éntire paragraph;

On . pége forty-nine, by renumbering the remaining
pafagfaphs;

On page fifty-one, subparagraph 3.14.b.14E, line one,
béfqre the word "A", by inserting the words "If requested
by the Director"; | |

On page fifty-one, subsection 3.14.b.15.B., by
sfriking the entire subparagraph, and inserting in lieu
thereof the‘following: 3.14.b.15.B. Surface water must be

diverted around or over the material by properly designed
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material.;

!
"

|
‘i

J
and stabilized diversion ch‘ahnf’é‘i‘i‘s which have besh "*élél'lgned

using the best current technology to prov1de pro%ect

the env1ronment or the health, welfare and safety Kf the
public. The chahhel shall be aeéiﬁn%a aﬁ%”é%ﬁgtfﬁé

énsure stablllty of the remaining hé%é%i%i“ cbn

erosion, and mlnlmlze water 1nflltratlon 1nto the rem‘lnlng :

On page‘reventy two, c1bd1v151on 3. 29 a, llhérflve
after the word "IBR", by inserting the words "or whare it
has been demonstrated to the satiSfaction of the chector
that llmlted coal removal on areas 1mmed1ately adja
the ex15t1ng permlt is the only pract1ca1 alternatiVe to
recovery of unant1c1pated reserves or necessary to dmhance
reclamation efforts or enVironmehtal protectloh"?

On page elghty—51x, by 1nsert1ng a new éubsectldn 3.35
to read as follows: 3.35. . All ‘grade measuremenﬁs‘ahd

linear measurements in this rule shall be subjebt to a

tolerance of two percent (2%). All angles iﬁ:fhié rule

shall be measured from the horizontal and shall Pe $ibject
to a tolerance of five bercéﬁt.(é%)' Prov1déd hwever,
this allowable ‘déviation from the approved plan aﬁbs'hot

affect storage capacity and/or'performance standards;

on page cone hundred cight, ‘subdivision 5.5.¢|, line

on to

nt to
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two, after the word "landowner", by striking the remainder

of the paragraph and inserting in lieu thereof thue words

‘"requesting the permanent structures be 1left for

recreational or wildlife propagation purposes or for any
beneficial uses to the landowner";

On page‘one hundred twelve, subdivision 6.5.a., line
five, after the word "Sunday." by adding the following:
Provided, however, the Director .aay grant approval of a
request fdr Sunday blasting if the operator demonétrates to
the satisfadtion of the Director that the blasting is
necessary and there has been an opportunity for a public
hearing.;

" On page one hundred twenty-six, paragraph' 9.2.i.2,
after‘ the word "achieved" by inserting: An alternate
maximum or minimum soil pH may be approved based on the
optimum pH for the revegetation species.;

On page one hundred thirty, line one, paragraph
9.3.h.1., by strikihg out the paragraph in its entirety,
and inserting in lieu thereof: 9.3.h.1. The minimum
stoéking rate of commercial tree species shall be in
accordance with the approved forest management plan
pfepared by a registered professional forester. In no case

may the rate be less than four hundred fifty (450) stems

7
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per acre of'qémmercial_tree_spegieS;

On page one hundred thirty, paragragh %.3.h.B., by

i

striking out the paragraph in its'antkrﬁaxbérd\ by

renumbering the subsequent paragraphs;.

On page one hundred thirty, in @eﬁﬂmhqﬁgﬁip@ﬁhQnaph

9.3.h.2., after the word. "than®; by striking. qut ﬁhégwgrds

"four hundred: fifty (450)", anck inserting; in lien thereof

"three hundred (300);" On page one hudr@dthlrﬁ e in

renumbeféd,éaragraph 9.3.h.2., after the wordl "ag
inserting}thé words "or the‘raﬁeaspecifi@d?h@{ﬁhﬁ

management plan, whichever is: greater,";

On page two hundred twenty-two, subdivision, 14111.
line 6, by striking out the word "opereile’ df

‘inserting in lieu thereof "’Sgu’(:h;_”; letlm t{ha'ﬁﬁpeﬂ i

could be resumed within sixty (60) days"™; -

Oon page two hundre:d; tmty"thxge, W.‘ﬁ

14.11.£., ‘line - four, by. stri<kim out the worsy "operdti

and by inserting in lieu thereof,tne words: "such co

that the operations‘could_bgkie§um£@hw;@hiﬂ%®ax¢‘4

days"; o | Coae
On page two hundred; twenty-three,: '-subgd
14.11.£., line four, after thetwdfdt"iﬁﬂv\byﬁiﬁagﬁtil

words “"protected from:unautho;iégdﬁentryg¢

rision

g, the
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~ On page two hundred thirtyjeight, subparagraph

14.15.b.6.A., 1line five, after the word "exceed", by

striking out the words "fifty (50)‘percent of the total
permit acreage, or four hundred (400) acres, whichever is
lesé, on operations which consist of at least three spreads
of equipment”, and inserting in lieu thereof the words
"five hundred (500) acres on operations which consist of
multiple spreads of eéuipment";

On page two hundred thirty-nine, subsection 14.15.c.,
line three, after the word "regraded", by inserting the
words "and stabilized";

| On page two hundred thirty—nine, subsection 14.15.c.,
line four, after the word "plan", by striking out the
"comma" and the remainder of the subparagraph, and
inserting in lieu thereof the words: The following shall
not be included in the aalculation of disturbed area.;

| On page two hundred forty, paragraph 14.15.c.2., line
seven, after the word "benches", by inserting the words
"without regard to like thickness";

On page two hundred forty, paragraph 14.15.c.5, line
two, after the word "graded", by inserting the words "with

material placed in a stable, controlled manner which will

not subsequently be moved".
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“committeevand refiléd in the state'register omﬁﬁhﬁ

(gf The'legisiative rule filed in theéstgﬁﬁ:xebister
on the twenty-ninth day of Aygust, one nhﬁaﬁanﬁifnine
hundred ninety-six, authorized under the VQﬁihgrjty of

|
T

section ten, article five, chapter tWentyﬁtwo«wiﬂthi

modified by the division of erviropmental protectfion o

meet the'dbjeCtions of the legislative rule-making feview
: | ;

sixth day of November, one ‘thotsand “pipe - N
ninety-six, relating to the division of ‘envir
protection ‘(Canidential inforﬁation, 45" @@R 31

authorized.

(h) Thé‘iegiélétive rule filed in ﬁhe:a&&ﬁﬁ‘;;‘”

on the twenty-ninth day of August, one thousanfl nine
hundred ‘ninety¥six, authorized wunder the'@&mhpgﬁty of
sectibnt”four;‘ article five, chapter twentj-ﬁwb&‘ f this

code, modified by the division of environmental’profs
to meet the objections of the legislative tuletmaking

review committee and refiled in the state regigter|pn ‘the

sixteenth day of January,«dne thousand mine

ninety-seven, relating to the division of ‘effvirofmental

protectidﬁ (to préVent and control air pollutiol
hazardous waste treatment, storégenor disposalifaciljities,

45 CSR 25), is authorized.

10
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(i) The legislative rule filed in the state register
on the fifth day of February, one thousand nine hundred
ninety-seven, authorized under the authority of section
three, érticle twenty-two, chapter twenty-two of this code,
modified by the division of environmental protection to
meet the objections of the legislative rule-making review
committee and refiled in the state register on the twenty-
fifth day of Fébruary, one thousand nine hundred
ninety-seven, relating to the division of environmental
protection (voluntary remediation and redevelopment, 60 CSR
3), is authorized.

() That title sixty, series one of the code of state
rules be amended by deleting the current interpretative

rule for the office of environmental advocate and inserting

‘in lieu thereof the following legislative rule, to read as

foliows:
f§61—10;1.General.
| : i.l. Scope. - This 1legislative rule governé and
controls the appointment and qualifications of the position
of Environmental Advocate within the Division of
Envircnmental Protection.

1.2. Authority - West Virginia Code §22-1-3, 22-1-3a,

22-20.

11




10
11
12
i3

14

15

16
17
18
19
20

21

22

1.3. Filing Date -

1.4. Effective Date - July 1, 1997. I

§61-10-2. Appointrment, Salary and Quallflcatwﬁns.

b

2.1. ;AppOintment. - The pOSltlon of Env1ronmbnta1

Advocate will be a full-time p051t10n, will be appcin

ﬁd by

the Dlrector, and will serve at the w1ll and pleasuke of

accordance with the West Virginia.Code §22—20~¢;

2.2. Salary. - The salary of the ‘peéitibn of

-~ the Dlrector of the Division of Env1ronmental Pr@tectLpn in

Environmental Advocate will be set by the Dlrector #md is

subject to future adjustments at the discretlon g
Director.
2.3. Qualifications. - The Director will rece}

i the

Ve or

'solicit applications for the positiOn of Eh&itdnﬁental

Advocate. from persons: having the folloWing ‘minimum

qualifications:

s b

2.3.a. A citizen and resident of the Stété of

Virginia.

2.3.b. A graduate from an accrediteéi l;c‘;olle
university‘with a four-year degree in a fiélg‘of
directly‘related to the qualificatibns, pbwérs;”aﬁd ¢

of the position as set forth by the director. .

12

West

je or

jluties

study
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2.3.c. A minimum of two years full-time or cumulative
experience in work directly related to environmental
protection, or other public service work or experience
which demohstrates the ability to carry out the powers and
duties of the position as set forth by the director.

2.3.d; A‘working familiarity with some of the legal
requireﬁents and programmatic functions of the Division of
Environmental Protection.

2.3.e. A demonstrated ability to skillfully verbally
and by writing communicate in a public forum.

2.3.f. A demonstrated ability to use word processing
software for a computer and other necessary computer
skills as determined by the director.

2.3.g. A yalid West Virginia driver’s license.
§61—10—3. Powers and Limitatidns -

Thé Environmental Advocate will carry out the duties
of the position as set forth in this rule, and as
prescribéd by the Director in accordance with the
following:

3.1. The Environmenfal Advocate will be guided in all
actiqns by the policy statement and the nine purposes set
forth in West Virginia Code §22-1-1 (b).

3.2. The Environmental Advocate may not in any

13
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and under supér\'rision“ of the Division of ‘Envi onm|

‘Division of Environmental Protection on  ‘environmh

official capacity represent any person in,”'o'fri fille on

behalf of anyuperson, legal or Quasi—legai‘actiSﬁSQ‘éﬁthér

in support of or opposed to the Division of Environﬁﬁntal

Protection without the expressed approval of thé’birégtor,

ntal

Protection’s General Counsel.

3.3. The Environmental Advocate may not' “in

offic¢ial capaci*y organize puhblic campaigns inA§ﬁE§brE

or in opposition to -official positions taken by

mafters,'and will not in any official oapaoity actii

participate in any such organized campaign."

‘any
of,
the
ntal

vely

(k) The director of the division oflénvironmﬁntal

protectlon is hereby authorlzed to propose for prdmulgation

an emergency rule to amend a current legislative

relating to monitoring of air quality (to pnaVenﬁ

rule

and

control particulate air pollution from. mamifacy
process operation, 45 CSR 7).

(1) The legislative rule filed in the stato red
on the eighteenth day of March, one thousand nﬁne‘hu
ninety-seven, relating to the division ofvenvironm
protection (yard waste composting, - 47 CéRUﬁ38E]

authorized.. .

14
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NOTE: The purpose of this bill is to authorize the
Division of Environmental Protection to promulgate a
legislative rule relating to Emission Standa.ds For
Hazardous Air Pollutants.

Strike-throughs indicate language that would be

stricken from the present law, and underscoring indicates
new language that would be added.
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