 —————

YWEDI VIRJLiWiMA
SECRETARY OF STATE .
FOQ*?MINISTRATWE LAW DIVISION 2 i

OFFICE OF WEST VIRG!
ECRETARY OF STM’EM

NOTICE OF AGENCY ADOPTION OF A PROCEDURAL OR INTERPRETIVE RULE ’
OR A LEGISLATIVE RULE EXEMPT FROM LEGISLATIVE REVIEW

Workers' Compensation Divisicn

AGENCY: Bureau of FEmplovment Programs TALENUMBER:.__s5
CITE AUTHORITY:
RULE TYPE:PROCEDURAL — ________ INTERPRETIVE

EXEMPT LEGISLATIVERULE __X
CITE STATUTE(s) GRANTING EXEMPTION FROM LEGISLATIVE REVIEW
214-2-6(1),-6(2
23-4=-3(a)(3),
AMENDMENT TO AN EXISTING RULE: YES___., NOX

IF YES, SERIES NUMBER OF RULE BEING AMENDED:
TITLE OF RULE BEING AMENDED:

[F NO, SERIES NUMBER OF NEW RULE BEING ADOFPTED: 21

TITLE OF RULE BEING ADOPTED: _Guidelines for Controlled Substances

THE ABOVE RULE IS HEREBY ADOPTED AND FILED WITH THE SECRETARY OF STATE. THE
EFFECTIVE DATE OF THISRULE I8 September 22 1995

/N

Authorized Signature
Andrew N.Richardson
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Bureau of Employment Programs Gaston Caperton
Legal Services Division Gavemor
Post Office Box 3922 , . wAndrew N. Richardson

Charleston, West Virginia 25339-3922 * Commssiener

August 23, 1995

The Honorable Ken Hechler
Secretary of State

State Capitol Building
Charleston, WV 25305

Re:  Filing of Proposed
o Legislative Rule,
: Title 85, Series 21:
4 “Guidelines for
Controlled Substances”

Dear Secretary Hechler:
Please consider this letter to be my written approval of the above noted proposed rule.
Pursuant to Enrolled Committee Substitute for House Bill 4030, Regular Sessicn, 1994, the

depariment of Commerce, Labor and Environmental Resources was abolished. Pursuant to that same

bill and to Executive Order No. 3-94 of the Governor, the commissioner of the Bureau of

Employment Program is empowered to promulgate rules without the consent or approval of a

department secretary.

Thank you very much for your assistance in this matter.

Very truly yours,

Andrew I)\;.! Richardson
Commissioner

Cffices located at 4700 MacCorkla Avenue, SE. o Talephone: (304) 526-5130 e Fax: (304) 926-5414
An Equal Opportunity/Affirmative Acticn Employer




Response to Comments

In response to comments received regarding Series 20 the following changes were made.

a. The word protocol was removed from the rule.

b. An old and new version of the physical medicine guideline portion had erroneously
been merged. The old version was deleted.

¢. The nonoperative cervical treatment guidelines were brought into line with the
nonoperative lumbar treatment guidelines.

\
No changes were made to Series 21 and 22,




TITLE 85 .
EXEMPT LEGISLATIVE RULES o F'i LED
BUREAU OF EMPLOYMENT PROGRAMS e
WORKERS ' COMPENSATION DIVISION '

SERIES 21 A3 [l M'S5

Guidelines for Controlled Substances

OFFIGE 0F WEST VIR
SECRETARY OF STAT?‘A

§85-21-1. General.

1.1. Scope. —-—- These rules implement the provisions of West
Virginia Code, §23-4-3{(a)(l) & —-3(a)(2).

1.2. Authority. -- West Virginia Code, §21A-2-6(1), -6(2) &
—6(1l4); §21n-2-19; §21A-3-7(b)y & -7(c); and §23-1-1; and
§23-4-3(a)(l)y & —-3(a)(2) 823-4-3¢(a)(3). Pursuant to West

Virginia Code, §21aA-3-7(¢), rules adopted by the compensation
programs performance council and the commissioner are not subject
to legislative approval as would otherwise be reguired under West
Virginia Code, $§292-3-1 et seqg. Public notice requirements of
that chapter and article, however, must be followed. Pursuant to
Enrolled Committee Substitute £for House Bill 4030, Regular
Session, 1994, the Department of Commerce, Labor and
Environmental {‘Resources was abolished. Pursuant to that same
bill and to : Executive Order No. 5-94 by the Governor, the
Commissioner 'of the Bureau of Employment Programs 1s empowered to
promulgate rules and regulations without the consent or approval
of a departmental secretary.

1.3. Filing Date. —-— August 23, 1995
1.4. Effective Date. —— September 22, 1995
§85-21-2. Purpose of these rules.

The purpose of these rules is to implement the provisions of
West Virginia Code, §23-4-3(a)(l) & -3(a)(2) and §23-4-3(a)(3)
and with regard to providing guidelines to physicians for the use
of controlled substances. These rules are also teo be utilized by
workers'’ compensation in its capacity as monitor of claims.

§85-21-3. Definitions.

As used in these rules, the followinpg terms have the stated
meanings unless the context of a specific use clearly Iindicates
another meaning is intended.

3.1. "Commissioner" means the Commissloner of the Bureau of
Employment Programs pursuant to West Virginia Code, §21A-2-1, and
West Virginia Code, §23-1-1, and any deputies designated pursuant
to West Virginia Code, §21A-2-12 & -13.

3.2. "Division" means the Workers' Compensation Division
within the Bureau of Employment Programs as provided for by West
Virginia Code, $21A-1-4, and West Virginia Code, $§23-1-1 et sedq.




§85-21-4.
<
4.1. The guidelines are for use by the physician in <the
management of chronie nonmalignant pain. Chronic nonmalignant

pain is defined as pain persisting beyond the expected normal
healing time for an injury, for which traditional medical
approaches have been unsuccessful.

4.1.1. The guidelines cannot apply uniformly to every
claimant. The guidelines cannot be the sole determining basis
for identifying claimants at risk for a drug use problem. Mere
application of the guidelines cannot substitute for a thorough
assessment of the claimant or medical chart by qualified health
care professionals, Workers’ Compensation claimants that are
presently receiving medication treatment beyond the guidelines
must be addressed on a case-by-case basis.

4.2. Guidelines for the prescription for controlled
substances schedules II - 1V (refer to table §85-21-aA for
controlled substances schedule)

4.2.1. Schedule II drugs should be prescribed on an
outpatient basis for no longer than two weeks after initial
injury or following a subsequent operative procedure.

4.2.2. Schedule III drugs should be prescribed on an
outpatient basis for no longer than six weeks after initial
injury or following a subseguent operative procedure.

4.2.3. Schedule IV opioid drugs should be prescribed
on an outpatient basis for no longer than six weeks after initial
injury or following a subsequent operative basis.

. 4.2.4. Schedule IV sedative and anxiolytic drugs
should be prescribed on an outpatient basis for no longer than
six months after initial injury or following a subseqguent
operative procedure.

4.2.5. To prescribe medications beyond the above
guidelines, authorization must be obtained from the workers’
compensation division. Authorization reguests must include
documentation as described in Sections 4.3. and 4.5. It is
recommended that providers utilize less potent medications when
continued use is indicated. See Section 4.6.

4.3, Documentation recommendations for controlled substances
prescribed within the guidelines.

4.3.1. A  thorough  medical  history, physical
examination, diagnesis and treatment plan should be documented,
with particular attention focused on determining the cause(s) of
the claimant’s pain, sleeplessness or anxiety.

2




4.3.2. The treatment plgn should include the following
information: *

a. A list of all current medications (with
doses), including medications prescribed by other physicians
{whenever possible);

. Therapies and procedures other than medications to
manage/relieve pain;

c. Consultations with health care professionals;
d. Further planned diagnostic evaluation; and
e, Follow-up plan to assess progress.

4.3.3. The above standards for documentation are being

recommended for inclusion in the provider’s records. These
records should be submitted to the Workers’ Compensation
Division. '

4.4, Relative contraindications for the use of controlled
substances. ;

4.4.1. History of alcohol or other substance abuse or
dependence;

4.4.2. History of chronie, high dose benzodiazepine
use or prolonged opioid use;

4.4.3. History of "doctor-shopping" (seeking care for
multiple physicians or history of frequent change of physiclans);

4.4.4. Active alcohol or other substance abuse or
dependence; and :

4.4.5. Off work for more than six (6) months.

4.4.6. When speclal circumstances warrant the use of
these drugs in the types of claimants noted above, it should be
justified in the medical record, and the risks and benefits must
be weighed. ) ' ’ -

4.5. Additional documentation required for authorization for
treatment beyond the guidelines.

4.5.1, Documentation should include:

a. Description of reported pain, insomnia, or anxiety
relief from each medication;




b. Justification of thg continued use of controlled
substances beyond the guidelines; *

cC. Documentation of attempts at weaning and/or
tapering dosage;

d. If weaning attempts have failed (include history of
contraindications); and

e. Alternative treatments under consideration.

4.5.,2. Informed consent should be obtained from the
claimant and include the risks and beneflits of prescribed
medications. The explanation should be documented, along with

expected outcomes, duration of treatment, and prescribing
limitations. ' :

4.5.3. The treatment plan should be revised as new
information develops which alters the plan.

4.5.4; When the provider regquests authorization £for

“surgical procedures that are likely to require medication use

beyond the guidelines, please address the need for extended use
in the initial authorization request so that the authorization
will be reviewed prior to surgery.

4.6. Proper use of controlled substances.
4.6.1. Pain medication (opioids):

a. Adeguate doses o©f medication in appropriate
strength and fregquency to control acute pain;

b. Fixed dosage schedules rather than PRN will enhance
compliance and minimize the risk of addiction; and

c. Progressive use of less potent medication, tapering
of doses and diminishing freguency of dosing should be used to
wean the claimant off of narcotics.

4.6.2. Sedatives and anxiolytic medication;

a. The use of sedatives and anxiolytic medications for
six weeks or less can be effective. Benzodlazepines are
preferred;

b. Use beyond several weeks should trigger exploration
of depression and consultation with a mental health professional;
and

c. Use for anxiety should not be continued beyond
three months. Tapering is usually required.

4
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§85-21-5. Severabllity -
-+

5.1. If any provision of these rules or the application
thereof to any entity or circumstance shall be held invalid, such
invalidity shall not effect the provisions or the applications of
these rules which can be gilven affect without the 1iInvalid
provisions or application and to this end the provisions of these
rules are declared to be severable.




Table §85-21-A e
L
a. The Controlled Substances Act of 1970 regulates the
manufacturing, distribution and dispensing of drugs that have
abuse potential. The Drug Enforcement Administration (DEA)
within the US Department of Justice is the chief federal agency
responsible for enforcement.

A. DEA Schedules: Drugs under Jurisdiction of the
Controlled Substances Act are divided into five schedules based
on their potential for abuse and physical and psychological
dependence. All controlled substances listed in Drug Facts and
Comparisons are identified by schecdule as follows:

Schedule I (C-I) Eigh abuse potential and no
accepted medical use (eg, heroin,
marijuana, LSD).

Schedule II (C-II) High abuse potential with severe
S " dependence liability (eg,
. narcotics, amphetamines,
4 dronabinol, some barbiturates).
.
Schedule III (C-III) Less abuse potential than schedule
' II drugs and moderate dependence
liability ({eg, nonbarbiturate
sedatives, nonamphetamine

stimulants, limited amounts of
certain narcotics).

Schedule IV (C-IV) Less abuse potential than schedule
III drugs and limited dependence
liability (eg, some sedatives,

antianxiety agents, non-narcotic
analgesics).

Schedule V (C-V) Limited abuse potential. Primarily
small amounts of narcotics
{(codeine} used as antitussives or
antidiarrheals. Under federal law,
limited guantities of certain c-v
drugs may be purchased without a

prescription directly from a
pharmacist if allowed . under
specific state statutes. The

purchaser must be at least 18 years
of age and must furnish suitable
identification. all such
transactions must be recorded by
the dispensing pharmacist.
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HYGEIA FACILITIES FOUNDATION, INC.

8ex 217
WHITESVILLE, WEST_‘ ﬁRGlNIA 25209
(304) 945-4%43 *  (304) 834-1323

March 27, 1995

Lisa M. Kern, Counsel

Legal Services Division

Post Office Box 3922 !
Charleston, West Virginia 25339-3922

Dear Ms. Kern:

I am writing to wyou to let you know of our physicians
comments on .the pending proposal of Guidelines for Controlled
Substances and Psychiatric Permanent Impairment,

Hygeia "Facilitles Foundation employs five primary care
providers in southern West Virginia. All five providers strongly
agree with the proposed rules for controlled substances. They do
feel  though, that the legislation proposed for the psychiatric
permanent impairment should be limited to practicing
psychiatrists, not to primary care physicians.

Thank you <£for keeping our clinics updated in upcoming
legislation.

Sincerely,
rYd) .
MMW%//(-A/,&ZZM
Margaret L. Martin jﬁ7
Administrator
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The Fames H. Wiley Medical Tovporation
1197 FINEVIERE DRIvE

MORGANTOWN, WEST VIRQINIA 23508

PHONE (G04) 5082800

March 21st, 1995

Bureau of Employment Progran
Laegal Services Divisicn
c/o Lisa Kern

PC Box 3922
Charleston, WV 25339

Dear Ms. Kern:
I will try to be at the Jerry West Loungs of the WVU Coliseum
in Morgantown on Monday, April 10th, 19985 at 1i0am to hear

the public comment and proposal for rules for guidelines

for controlled substances (Title 85 series 21).

LY
My primary comments would be as follows:
Any guidelines for controlled substances should have

similar guidelines for anti-inflammatory medications or

any prescription medicaticns including antibiotics for
You should not pick out controlled substances

treatment.

for any special requirements in so far as prescribing is
concerned. Controlled substances have been around for
the past two hundred years and have survived the passage

of time because of their safety and efficiency.

Very briefly, any guidelines for controlled substances
should be the same as guidelines for nonsteroidal anti-inflammatory

medication which have far more severe complications than
the controlled substances.

Sincerely,

D

J s H. Wiley, M.D.
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Bowres Rice _
McDaviD GRAFF & LOVE

.AITOE.’.\E!S;}E LAW

208 SPRUCE STREET 16TH FLOOA COMMERCE SQUARE « LEE STREET
MORGANTOWN, WEST VIRGINIA 28508 POST OFFICE BOX 1388
TELEPHONE 04 2982500
FACSINILE 304 2982873 CHARLESTON, WEST VIRGINIA 253251386 s
7 TELEPHONE 304-347-1100 posT  BURKE 3 EEma
Pzrorme:smla o FACSIMILE 304-343-2867 MARTISBURG, WEST VIFIGINUA 254011419
TELEPHONE 304 2853-083
PARKERSBURG, WEST VIAGINIA 28112
TELEPHONE J04435-8500 PATSAIALE 304 2673872
FACSIALE 20bas TS May 1, 1995

WRTER'S DHRECT DAAL NUMBER

347-1122

Lisa M. Kern, Esquire )
Legal Services Division

Post Office Box 3922

Charleston, West Virginia 25339-3922

81 :2Hd 2 AVHSE
ROISIAIQ V9 31-438

Re: r‘* Proposed Guidelines for Controlled Substances

Dear Ms. Kemn: ’

On behalf of our employer clients, we appreciate this opportunity to
comment on the Proposed Guidelines for Controlled Substances developed by the
Workers’ Compensation Division through the Health Care Advisory Panel.

We applaud the efforts of the Division to manage the use of controlled
substances, both as a measure to improve the health of West Virginia workers and as
a vehicle to control the unnecessary economic burden placed on the workers’
compensation system and on self-insured employers when physicians and claimants
misuse prescribed medications. In order for these efforts to be successful, however, it
is essential that Division personnel be adequately trained to recognize abuse, that
supporting technology be capable of monitoring "doctor shopping" and that the Division
cooperate with other agencies to discover abuses of controlled substances "hidden™
through multiple billings of the Workers’ Compensation Division and other billing
entities, such as Medicaid and PEIA.

Specifically with reference to §4.4 of the proposed Guidelines, relating to
"Relative contraindications for the use of controlled substances,” in addition to
requiring consideration of a "[hlistory of chronic, high dose benzodiazepene use or
prolonged opioid use," a history of chronic or prolonged use of any controlled substances
should also be considered a contraindication. We believe that requiring cons1derat10n
only of benzodiazepene and opioid use is too restrictive.




BowLes Rice
McDAvID GRAFF & LOVE

~ -
L o

Lisa M. Kern, Eaquire
May 1, 1995
Page 2

Again, we applaud the efforts of the Workers’ Compensation Division and
the Health Care Advisory Panel and hope that adequate support, both in training and
technology, will be forthcoming so these guidelines have their intended impact.
Very truly yours,

BOWLES RICE MCDAVID GRAFF & LOVE
Phyllis M. Potterfield

PP/bmk
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NAME REPRESENTING ADDRESS

William Wollee — wvull PT. 376 Pabees Or.

/ Mory adtoud WV (o
W?Z/M WJW@@ D e 3379
/:"'7 7’7»—«:—«3 /LJM %MW£53-3/1
Tot Aoz~ DBEP WP,
View: Leze,

W uR “PT 2% CATTESCAL On.

\:;hl_ﬂyflvjzi “}e_t> ly: .: ’y/P/__,
. , V//‘ .
J@jm.. we” S Hewmwsqf.r | MAY T 9 PAt
PBomsy Mopdt oz

134%
'ﬂmbw sko.\ . m%,m.& ka..,",ff,tj AP
4
@W locrl IUSS ~ TOTkenTeY
Jhon W F Urva tocpelost  [leedsaille,
\}\QI% chucm\ | L ) No- wV- M\ etw

pﬂm-l Mot Cree

——/
7/ St 1 ARSI Preg;d oo
s Tamg BT d. .65 7"'*%7‘/"/"’&‘
Jo:cel\ LAWSDA 3.0 |o5Y U s 1

M +i previared PT nz Wil st
*—}\ iKe maetie My g‘bm&a.f.‘/{'




ATTENDANCE SHEET

MORGANTOWN, APRIL 10, 1995

NAME

REPRESENTING ADDRESE

TJAck Braumehm
’%tk:b.a &
70 Gl os

loos J.). ANDEESON DR, m4gTN
Roo TD Mewsnt AT

M2

e, TN H
% MEH  MeTa WV

el / Ltk "p%éw Meview 1o WWH’U k.

ogren

A armpck

WU

M Uewss

- ‘.

Heawhdonl 230 Mecatie, Pt
Mom |

L7 esd A




ATTENDANCE_SHEET

CHARLESTON -- APRIL 13, 1995
NAME REPRESENTING DO YOU WISH TO
SPEAK?
jc)"‘"‘? P oD e Au‘f“Q o Wa

Mﬂ/ttﬁb K“Q@,% MWVJ@ Ne

Cocetr 2 & 72&/% %M"&/‘” };

7 o
W | ﬁ“&u Do mita Ho>

fotede jﬁ”ﬁ’% - gﬁ(w y Ao

A

M@@mﬁm D o Ganred Hor

@Mﬁj@wﬂf At fon. osp 4%/%
damo& 060\]\/ M%&

[y

”’\’ oy Meove Wb
W i (o | ) . o | WO
%mh%\?xh\‘\ a NO
Tooud Bout g I

5&;&1 M v/K i MO
(‘@m\w 07[ "

© ./mﬁ% %@(47 \\(x%‘[@cnmﬁb z,:ﬂmca?/ \(C"P

g




ATTENDANCE SHEET

CHARLESTON — APRIL 13, 1955
REPRESENTING DO YOU WISH TGO
SPEAK?
/// Borcrtas f100 7ol D
t! it

@% l /%@éo (N 77
ba EAMOLA& JE%M @Mq A&&z, Uﬁd
IPJ:}K&%U(L/C Dede  fz (owsil 4 //%f,a oz

Lot Jp fonre  ESE o
Mestivon Otss BHC O
RIS CR NO

Touwline tanson ACT y%_s MO

E_OP ’Pprdcg—!ég— -~ Tles. ?Mﬁ}ﬁcx/@% /\7/
@jd TW /gags Ayggc@/ erapy Géﬂ &




ATTENDANCE SHEET

CHARLESTCN --— APRIL 13, 1995

NAME REPRESENTING DO ¥OU WISH TO
SPEAR?

~J,

f_ . gt Gl
gm-%/@,aﬁ %47’ ﬁu,uczjﬁ'f‘?o,o/ %@J\}o
K‘?’_7 71PS A<t Fovnole1fir] L

D SeaT Ly ik ikt & SPKEENES



[ 5

COTT ORTHOPEDIC CENTER

Incorporated
Orthopedic Surgery & Rehabilitation

SCOTT. M.D. (192$-1974) « THOMAS F. SCOTT. M.D. » COLIN M. CRAYTHCORNE, M.D. » ROBERT W. LOWE, M.D. + JOHN Q. MULLEN, M.D,
R, M.D., » KYLE R. HEGG, M.D. = JACK R. STEEL, M.D, » STEVEN A. LOVEICY. M.D. « LUIS E. BOLANO, M.D. *+ JOHN M. IAQUINTO, M.D.

%I: 53

BERELEGAL DIVISION
1R 12

9%

March 26, 1995

James Robinson
Attorney At Law
Robinson & Rice, L.C.
P.0O. Box 407
Huntington, WV 25708

Dear Mr. Robinson:

I have a copy of the note you sent to Dr. Craythorne who sent me
a copy, regarding the synopsis of the rules and regulations that
are going to be applied for Compensation, and I assume these are
protoccls to be followed by a gatekeeper family physician for
referral for specialty care.

This has got to be a plaintiff lawyer’s dream come true!

First of all, the flaws in the Workmen’s Compensation system
really have nothing to do with the medical management of these
patients. Medical management in West Virginia is no different
than in of the other 49 states. Secondly, in just skimming over
these, I find the so called mid foot sprain, which is supposed to
be a minor problem is, in my experience, a significant long term
problem. That is the most blatant thing I see. Also, I can
just see a family doctor sitting on some poor guy with a
herniated disc, paralysis, and a foot drop, etec. waiting out the
three months required, and watching his bladder go out, then
watching the plaintiff’'s attorney come and tear him apart, and
also sue the State for setting up such stupid rules.

In complicated problems, I have no objection to protocol
management. However, one cannot micro-manage this problem. I
think if you saddle a family practitioner with regulations, it is
going to end up with poor management. I remember in the Vietnam
War, the Army still was required to go out and take all shrapnel
out of head injuries, and fortunately in the Navy we

2328 FIRST AVENLUE, SUITE 400 « P. 0. BOX 3127 2000 CARTER AVYENUE 3 WOODLAND PLACE » U.S. 23 SOUTH
HUNTINGTON. WEST VIRGINIA 25702 ASHLAND, EXTNUCKY <1101 PAINTSVILLE. KENTUCKY 41240 |
TELEPHONE (304) 525.6905 . TELEPHONE (606) 3290458 TELEPHONE (506) 789-8442 -

FAX (304) 525-9643 FAX (606) 329-8086
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were not required to do that, and indeed the Army casualties had
about a third again as many deaths from head injury as did the
Navy, primarily because they had to dig around in brain tissue to
bring out some hardware that did not need to be taken out, or it
was at a very high risk of killing the patient in getting it out.

T have a deeply based hesitancy about administrative micro-
management, and the resultant quality of care. I don’t think
this is going to save any money; I think it is going to in fact
delay appropriate treatment on a lot of these things, and the
delay of treatment in and of itself increases the disability.

The so called "three month rule" which if the patient is off work
for more than three months, has a much higher likelihood of not
returning to work than a patient who is off less than three
months.

I don‘t have a great stake in this personally, because I don't
see Compensation cases any more unless it is on an absolute
emergency basis, and I think that probably several orthopedic
surgeons in this State will be joining me once they read about

.this, so you will have a micro-managed system with no doctors to

take care of these patients.

You might pass on to these people who are passing all these
rules, that they are listening to people who are guoting numbers
from large metropolitan areas, etc. The State as a whole is
under-served in almost all specialties. In my own specialty,
orthopedic surgery, the problem is not finding patients, its
closing the door at the end of the day. I think you will find
that family practitioners have the same problem, internists have
the same problems, and neurosurgeons have the same problem. If
the Compensation Commission wishes to set up micro management of
these Compensation patients, they may find they are not only
micro managed, they are taking care of the patients themselves.

Sincerely,

n 0. Mullen, M.D.

JOM/mas
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COLLEGE OF LAW
WEST VIRGINIA UNIVERSITY

May 1, 1895

John H. Kozak

Director, Legal Services Division
Bureau of Employment Programs
P.O. Box 3922

Charleston, WV 25338-3922

EO:IIHY 8- AVHS6
NOISIAIO 1¥931-d34

Re: Comments on Proposed Rules: Series 20, 21, 22

Dear Mr. Kozak:

| am submitting these comments with regard to the above proposed rules to you and
the Performance Council.

First: | assume that these proposed rules have been sent to the appropriate groups
and individuals within the medical community — and not only to the usual list of
people who provide comments on rules, For example, Series 20, dealing with
ophthalmic conditicns should be reviewed by ophthalmcelogists, or musculoskeletal
injury treatment shouid be reviewed by orthopedists and physiatrists who are not on
the HCAP, inciuding those who are members of the facuity at the state's medical
schools; similarly, Series 21 must be reviewed by those in the medical community,
including physiatrists, who manage chronic pain and Series 22 needs to be reviewed
by psychiatrists and psychologists. Without the benefit of comments from these
experts, the Performance Council cannot judge the appropriateness of these
recommendations. If this has not been dene, | strongly urge you and the
Performance Council to delay implementation until comments can be solicited from
these experts. The Health Care Advisory Panel dees not, and can not, represent fuily
the medical views of the experts in the State of West Virginia. 1 believe that it is
essential that the medical community have some consensus regarding medical
recommendations for treatment if these treatment protocols are going to be
successiul as a guide for improving treatment of occupationally injured workers - and
not just as a mechanism for cost containment for the Workers' Compensation
Division. This is particularly impertant because an increasing number of physicians
are expressing reluctance {o accept workers' compensation claimants as patients,

-i-’O Box 6130 Morgantown WV 28E08-6130
Equal Cpportunity / Affirmative Acton Instituion




acause of the slow payment and intervention into medical practice by the Workers'
Compensation Division. Notably, this is in sharp contrast to the current success of
the Public Empioyees Insurance Agency health program, which (despite aggressive
claims management) has achieved a fairly high level of acceptance in the provider
community.! Inappropriate adoption of standards such as these will merely drive
more providers, including many highly qualified providers, away from the population;
you have an obligation to ensure that this population of work-injured peopie is served,
and served well, by the health care provider community in West Virginia.

In part, | make this suggestion because | -- and many others who frequentiy |

comment on rules — am not a physician. | would not presume to dispute the
treatment guidelines themselves, fo the extent they simply represent
recommendations for the appropriate medical treatment for medical conditions,
since | clearly lack medical expertise.

Second: There is at least one element in these rules which appears to go beyond the
issue of appropriate treatment: | am very concerned about the return to work/duration
of symptoms/duration of treatment guidance which can be found in various places
throughout Series 20 (see, for example, §§ 85-20-5.5, -6.5, -7.5, -8.5; §85-20-15.1; §85-
20-15.5; §85-20-17.5 and so on) as well as in Series 22 (§85-22-5 "Norms of
recovery”). My concern relates to at least three issues:

First, the guidance in these rules does not in any way recognize the
different types of work and the different levels of work disability -- not medical
impairment — which relate to the nature of work, not the nature of injury. To set
a single return to work goal for each injury, without any regard to the nature of
work which an individual performs, is, in many cases, inappropriate. Although
this may work for certain kinds of small and specific injuries, inciuding some
eye injuries, it is not these injuries which have resulted in long pericds of ftd in
the past. When this same approach is used for musculoskeietal injuries, then
the rule suggests that mine workers and office workers will be treated alike.
For example, although noting that recovery may be of variable duration, the
rule states that symptoms related to sprains and strains “"generally is less than
three or four weeks." See §85-20-15.1. The rule further says that treatment of
strains and sprains is "not to exceed 8 weeks." See §85-20-18.5, §85-20-17.5.
This creates a presumption that further treatment will not be paid for (at least
without a fight) and that all workers will recuperate - and therefore return to

' | serve as a public member of the five member Finance Board which governs the PEIA

program. in that capacity, | have had the opportunity to review the financial and operating plans of
that agency and to talk extensively to health care providers regarding their problems with PEJA and
other state programs, including workers' compensation.

e e ————— At eee e 11+




John Kozak
Re: Rules Series 20, 21, 22
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work -- in this period. Given the wide variation in the nature of these
sprain/strain injuries as weil as the differing demands of claimants' jobs, this
provision allows for inadequate individual evaluation.

Second, the recommendation fails to take into account the highly
individualized nature of recovery from injuries. In particular, the blanket
assumption that recovery from psychiatric conditions "usually leads to
maximum degree of recovery in 8 months" (see §85-22-5) is highly problematic.
Was medical literature introduced to support this contention -- or is it simply
an attempt to set administrative cost-saving guidelines? [f the latter, the
workers' compensation law, which requires the payment of temporary total
disability until there is medical evidence that the individual has reached
maximum degree of improvement or can return to work, makes this provision
legally questionable.

Third, and related to these two other concerns: are these guidelines
intended for use only by physicians — or will they be used to cut off eligibility
for temporary total disability bensfits before an individual can return to work or
to force return to work prematurely? it would be highly inappropriate to
terminate ttd benefits for individuals based upon these population guidelines
which fail to take into account either an individual's own healing or the work
which that individual generally performs. Language should be added {o both
Series 20 and 22 which clearly states that, in making determinations regarding
both medical and ttd indemnity benefits, the individual's specific situation will at
all times be fully considered.

Third: Series 22's approach to bias (§85-22-5.2) is troubling. In particular, it would
seem that a treating physician is in fact the very best physician to evaluate a
claimant's condition. In fact, a variety of other disability programs give additional
weight to any report filed by an applicant's treating physician, on the theory that this
physician is most likely to be very familiar with the individual's condition. | found it
remarkable and highly objectionable that this section says "(c). Mixing of roles - both
treating and evaluating the claimant' constitutes evidence of pro-plaintiff evaluation
bias. This subsection (c) should be deleted from this rule.

Fourth: To the extent that these protocols will act as guidance for medical treatment
and both contain costs and improve treatment, they are clearly a goed idea. To the
extent, however, that they are merely used o deny additional, alternative, medically
appropriate treatment or are used to force premature return to work, then they are
simply another mechanism for the Workers' Compensation Division to externalize
costs inappropriately to others, including health care providers and claimants.
Language should be added to both Series 20 and 22 which indicates that these rules




John Kozak
Re: Rules Series 20, 21, 22
page 4

constitute guidance and that, when supported by appropriate documentation, the
Division shall consider such avidence and make determinations on a case-by-case
basis, with full regard to the importance of assisting the claimant in achieving a
maximum degree of medical improvement.

ity A. Spidtér %&R
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WestVirginia

Self-Insurers

Association

P.C.Box 1573

Charleston

Wast Virginia

25326

May 1, 1995

John Kozak, Esquire

Executive Secretary

Workers’ Compensation Division
Bureau of Employment Programs
601 Morris Street

Charleston, West Virginia 25301

RE: Comments to Title 85, Series 20, 21 and 22

Dear Mr. Kozak:

Please find enclosed the West Virginia Self-Insurers Association’s
comments to the proposed rules to Title 85, Series 20 -~ Prorocols and Guidelines
Jor the Treatment of Workers' Compensation injuries; Title 85, Series 21 -
Guidelines for Controlled Substances; and Title 85, Series 22 - Guidelines for
Psychiatric Permanent Impairment, Evaluations, Evidence and Ratings of
Psychiatric Impairment Due to Workers’ Compensation Injuries.

Sipcerely,

Henry C. Bowen
Executive Secretary

enc.
cc: WVSIA Board of Managers
HCB/bIf L] Hd 1E8dVSHE

NGISIALG TV931-d38




T VIRGINIA SELF IN ERS A TATION

COMMENTS TO
TITLE 85 SERIES 20

ROT AND EL FOR THE TREATMENT OF
WORKERS’ COMPENSATION INJURIES

§ 85-20-2 — Purpose of these Rules

The purpose of these Rules is explained in this section, as well as in the introduction, as
intended to establish parameters for the treatment of claimants’ work-related injuries sustained
in Workers’ Compensation claims. However, the guidelines for each particular type of medical
condition do not adequately require that the appropriate treatment be related to a compensable
injury. Rather, the protocols refer to appropriate treatment for the condition in general. For
example, sub-section 17, which relates to the treatment for low back strains, begins by stating
that strains and sprains are a common cause of acute low back pain encountered in the general
population, and sub-section 21, which relates to carpal tunnel syndrome, provides that the
disease can be caused by external factors such as diabetes, pregnancy, a tumor or tight jewelry.
These regulations should provide that treatment recommended or requested be reasonably related

to a compensable injury, rather than the particular condition without regard to etiology.

§ 85-20-15.4.B(a-¢) — Cervical Injury

These sections provide that analgesics, muscle relaxants, and anti-inflammatory drugs are
appropriate treatment options for cervical strain/sprains. The Association does not disagree that
sucﬁ medication may be appropriate. The Association urges caution with regard fo narcﬁt_ic

medication. The Association is aware that subsection 15.4.2.b provides that narcotic medication




for a prolonged period of time is improper. However, such a recommendation is too vague,
Too frequently do members of the Association have employees who receive excess narcotic
medication. Such medication in excess violates the purpose of this proposed rule, which is to
facilitate the injured employee’s return to employment, yet the treating physician who prescribes
such medication often continues to certify its reasonableness. The Association urges that this rule
specify the amount of time an injured employee may receive narcotic medication, or at least
incorporate by reference the proposed Guidelines for Controlled Substances, and provide that
any additional such medication be authorized only upon a detailed discussion by the doctor as

to wihy it is necessary.

§ 85-20-15.4.B(H)

It is recommended in this sub-section that manual manipulation and mobilization is an
appropriate form of treatment for a cervical strain/sprain. The Association does not believe that
such treatment, per se, is medically unreasonable. However, it is not uncommon for such
treatment to reach unreasonable proportions. The Association recommends that chiropractic
treatment that includes manual manipulation and mobilization should be limited in a reasonable
manner by these regulations. Specifically, the number of visits per month, and duration should
be limited. The Association recommends that uniess the case is exceptional, chiropractic
treatment that includes manual manipulation and mobilization should not exceed one visit every
two weeks for a period no longer than six months. Chiropractic manual manipulation and
mobilization beyond this level should be recommended by a physician other than the injured

claimant’s treating chiropréctor.




§ 85-20-17.3.3 — Back Injury

The Association agrees that with regard to employees who suffer low back sprain\strains
who do not recover within one week, as described in subsection 17.1, and in fact do not improve
within four weeks, require that a second opinion be obtained. The Association recommends that
unless some evidence suggests that the alleged injury is beyond a sprain\strain, continued
temporary total disability should not be certified or acknowledged by the Workers® Compensa-
tion Division, until a second opinion provided by a qualified physician supports such a

determination.

§ 85-20-17.4.1.b.B-D

These sections provide that analgesics, muscle relaxants, and anti-inflammatory drugs are
appropriate treatment options for low back strain/sprains. The Association does not disagree that
such medication may be appropriate, but urges caution with regard to narcotic medication. The
Association is aware that subsection 17.4.2.¢ provides that narcotic medication for a prolonged
period of time is improper. However, such a recommendation is too vague. Too frequently do
members of the Association have employees who receive narcotic medication in excess. The
Association urges that this rule specify the amount of time an injured employee may receive
narcotic medication, and that any addiﬁonal such medication be authorized only upon a detailed

discussion by the doctor as to why it is necessary.

§ 85-20-17.4.1.b.E.G

It is recommended that manual manipulaton and mobilization is an appropriate form

of treatment for a low back strain/sprain. The Association does not believe that such treatment,




per se, is medically unreasonable. However, it is not uncommon for such treatment to reach
unreasonable proportions. The Association recommends that chiropractic treatment that includes
manual manipulation and mobilization should be limited in a reasonable manner by these
regulations. Specifically, the number of visits per month, and duration should be limited. The
Association recommends that unless the case is exceptional, chiropractic treatment that includes
manual manipulation and mobilization should not exceed one visit every two weeks for a period
no longer than six months. Chiropractic manual manipulation and mobilization beyond this level

should be recommended by a physician other than the injured claimant’s treating chiropractor.

§ 85-20-18.4.3.A-C

The Association agrees that an excessive period of inactivity can inhibit the recovery
process. The Association recommends, therefore, that if a period of inactivity of no more than
two weeks does not improve the claimant’s condition, then corrective treatment should be
immediately pursued, which may include aggressive physical therapy or physical rehabilitation,
The Association recommends that the Workers” Compensation Division should not tolerate an
injured employee’s desire or treating physician’s unsupported recommendation that inactivity
without further rehabilitative treatment is necessary. The Association would recommend that
if the injured employee or treating physician makes such a recommendation, then a second
opinjon is warranted.

§ 85-21.7.1.D
This subsection provides that non-opergtive treatment for carpal tunnel syndrome may

be extended from 0 - 3 months depending on findings and symptoms; the Association suggests




that the rules require the treating physician to certify the claimant able to return to employment,
with or without restrictions, within that period of time; if temporary total disability is extended,

then the treating physician should provide a detailed explanation as to why.

§ 85-20-26

The Association agrees that therapy programs are an appropriate method to help retum
injured employees to work; however, if extensive therapy is necessary, the Association would
request that detailed therapy plan be drafted setting forth the extent of the program, as well
anticipated results. The Association believes that progress reports to the physician and employer

should be mandatory.




WEST VIRGINIA SELF INSURERS ASSOQCIATION

COMMENTS TO
TITLE ERIES 21

Guidelines for Controlled Substances

§ 85-21-1. General.

1.1. Scope . ~- These rules implement the provisions of West Virginia Code, §23-4-
3(@)(1) & -3(a)(2).

1.2.  Authority. -- West Virginia Code, § 21A-2-6(1), -6(2) & -6(14); § 21A-2-19; §
21A-3-7(0) & -7(c); and § 23-1-1; and § 23-4-3(a)(1) & -3(a)(2) § 23-4-3(a)(3). Pursuant to
West Virginia Code, § 21A-3-7(¢), rules adopted by the compensation programs performance
council and the commissioner are not subject to legislative approval as would otherwise be
required under West Virginia Code, § 29A-3-1 et seq. Public notice requirements of that
chapter and article, however, must be followed. Pursuant to Enrolled Committee Substitute for
House Bill 4030, Regular Session, 1994, the Department of Commerce, Labor and
Environmental Resources was abolished. Pursuant to that same bill and to Executive Order No.
5-94 by the Governor, the Commissioner of the Bureau of Employment Programs is empowered
to promulgate rules and regulations without the consent or approval of a departmental secretary.

1.3. Filing Date. --

1.4. Effective Date. --

§ 85-21-2. Purpose of these rules.
The purpose of these rules is to implement the provisions of West Virginia Code, § 23-4-

3(@)(1) & -3(a)(2) and § 23-4-3(a)(3) and with regard to providing guidelines to physicians for




the use of controlled substances. These rules are also to be utilized by workers’ compensation

in its capacity as monitor of claims.

§ 85-21-3. Definitions.

As used in these rules, the following terms have the stated meanings unless the context
of a specific use clearly indicates another meaning is intended.

3.1. "Commissioner" meansthe Commissioner of the Bureau of Employment Programs
pursuant to West Virginia Code, § 21A-2-1, and West Virginia Code, § 23-1-1, and any deputies
designated pursuant to West Virginia Code, § 21A-2-12 & -13.

3.2, "Division" means the Workers’ Compensation Division within the Bureau of
Employment Programs as provided for by West Virginia Code, § 21A-1-4, and West Virginia

Code, § 23-1-1 et seq.

§ 85-21-4.

4.1. The guidelines are for use by the physicians in the management of chronic
nonmalignant pain. Chronic nonmalignant paid in defined as pain persisting beyond the expected
normal healing time for an injury, for which traditional medical approaches have been
unsuccessful.

4.1.1. The guidelines cannot apply uniformly o every claimant. The guidelines
cannot be the sole determining basis for identifying claimants at risk for a drug use problem.
Mere application of the gu@dglines cannot _substitute for a thorough assessment of the claimant
or medical chart by qualiﬁéd health care professionals. Workers’ Compensation claimants that
are presently receiving medication treatment beyond the guidelines must be addressed on a case-

by-case basis.




Comment: The West Virginia Seif-Insurers Association ("WVSIA") suggests that this rule
require the preparation of a treatment plan for each claimant who is presently receiving treatment
beyond the guidelines. In addition, the WVSIA suggests that the rule require a physician who
intends to continue to prescribe medication beyond the guidelines to obtain authorization from
the workers’ compensation division.

4.2. Guidelines for the prescription for controlled substances schedules IT - IV (refer
to table § 85-21-A for controlled substances schedule).

4.2.1. Schedule II drugs should be prescribed on an outpatient basis for no longer
than two weeks after initial injury or following a subsequent operative procedure.

4.2.2. Schedule IIT drugs should be prescribed on an outpatient basis for no
longer than six weeks after initial injury or following a subsequent operative basis.

4.2.3. Schedule IV opicid drugs should be prescribed on an outpatient basis for
no longer than six weeks after initial injury or following a subsequent operative basis.

4.2.4. Schedule IV sedative and anxiolytic drugs should be prescribed on an
outpatient basis for no longer than six months after initial injury or following a subsequent
operative procedure.

4.2.5. Toprescribe medications beyond the above guidelines, authorization must
be obtained from the workers’ compensation division. Authorization requests must include
documentation as described in Sections 4.3. and 4.5. It is recommended that providers utilize
less potent medications when continued use is indicated. See Section 4.6.

4.3. Documentation recommendations for controlled substancgs prescribed within the

guidelines.




4.3.1. A thorough medical history, physical examination, diagnosis and treatment
plan should be documented, with particular attention focused on determining the cause(s) of the
claimant’s pain, slesplessness or anxiety.

4.3.2. The treatment plan should include the following information:

a. A list of all current medications (with doses), including medications
prescribed by other physicians (whenever possible);

b. Therapies and procedures other than medications to manage/relieve
pain;

¢. Consultations with health care professionals;

d. Further planned diagnostic evaluation; and

e. Follow-up plan to assess progress.
Comment: = The WVSIA recommends that the treatment plan also include the duration of all
of the medication currently being consumed by the claimant and an estimated duration of
medications to be prescribed.

4.3.3. The above standards for documentation are being recommended for
inclusion in the provider’s records. These records should be submitted to the Workers’
Compensation Division.

4.4, Relative contraindications for the use of controlled substances.

4.4.1. History of alcohol or other substance abuse or dependence;

4.4,2. History of chronic, high dose benzodiazepine use or prolonged opioid use;

4.4.3. History of "doctor-shopping" (seeking care for multiple physicians or
history of frequent change of physicians); | |

4.4.4, Active alcohol or other substance abuse or dependence; and

4.4.5. Off work for more than six (&) months,

4




4.4.6. When special circumstances warrant the use of these drugs in the types

of claimants noted above, it should be justified in the medical record, and the risks and benefits
must be weighed.
Comment: The WVSIA suggests that conirolled substances not be prescribed to claimants
with active alcohol or substance dependence. In addition, the WVSIA suggests that the "special
circumstances” that warrant the prescription of controlled substances where the prescription is
contraindicated be defined.

4.5, Additional documentation required for authorization for treatment beyond the

guidelines. .
4.5.1. Documentation should include:

a. Description of reported pain, insomnia, or anxiety relief from each
medication;

b. Justification of the continued use of controlled substances beyond the
guidelines;

¢. Documentation of attempts at weaning and/or tapering dosage;

d. If weaning attempts have failed (include history of contraindications);
and

e. Alternative treatments under consideration.

4,5.2, Informed consent should be obtained from the claimant and include the
risks and benefits of prescribed medications. The explanation should be documented, along with
expected outcomes, du_ration of treatment, and prescribing limitations.

4.5 3 The treatment plan should be revised as new information develops which

alters the plan.




4.5.4. When the provider requests authorization for surgical procedures that are
likely to require medication use beyond the guidelines, please address the need for extended use
in the initiai authorization request so that the authorization will be reviewed prior to surgery.

4.6, Proper use of controlled substances.

4,6.1. Pain medication (opioids):

a. Adequate doses of medication in appropriate strength and frequency to
control acute pain;

b. Fixed dosage schedules rather than PRN will enhance compliance and
minimize the risk of addiction; and

¢. Progressive use of less potent medication, tapering of doses and
diminishing frequency of dosing should be used to wean the claimant off of narcotics.

4.6.2, Sedatives and anxiolytic medication;

a. The use of sedative and anxiolytic medications for six weeks or less
can be effective. Benzodiazepines are preferred;

b. Use beyond several weeks should trigger exploration of depression and
consultation with a mental health professional; and

¢. Use for anxiety should not be continued beyond three months.
Tapering is usually required.
Comment: The WVSIA suggests that the term, "mental health professional” be replaced by
the term, "licensed psychiatrist.” Mental health professionals, other than licensed psychiatrists,

are neither authorized nor qualified to prescribe medication.




§ 85-21-5. Severability.

5.1. If any provision of these rules or the application thereof to any entity or
circumstances shall be held invalid, such invalidity shall not effect the provisions or the
applications of these rules which can be given affect without the invalid provisions or application

and to this end the provisions of these rules are declared to be severable.

Table § 85-21-A
a. The Controlled Substance Act of 1970 regulates the manufacturing, distribution
and dispensing of drugs that have abuse potential. The Drug Enforcement Administration (DEA)
within the US Department of Justice is the chief federal agency responsible for enforcement.
A DEA Schedules: Drugs under jurisdiction of the Controlled Substances Act are
divided into five schedules based on their potential for abuse and physical and psychological
dependence. All controlled substances listed in Drug Facts and Comparisons are identified by
schedule as follows:
Schedule I (C-I) High abuse potential and no accepted medical use (e.g.,
heroin, marijuana, LSD).
Schedule II (C-IT) High abuse potential with severe dependence liability (e.g.,
narcotics, amphetamines, dronabinol, some barbiturates).
Schedule III (C-III) Less abuse potential than schedule I drugs and moderate
dependence liability (e.g., nonbarbiturate sedatives,
nonamphetamine stimulants, limited amounts of certain

narcotics).




Schedute IV (C-IV)

Schedule V (C-V)

Less abuse potential than schedule III drugs and limited
dependence lability (e.g., some sedatives, antianxiety
agents, non-narcotic anaigesics).

Limited abuse potential. Primarily small amounts of
narcotics (codeine) used as antitussives or antidiarrheals.
Under federal law, limited quantities of certain ¢-v drugs
may be purchased without a prescription directly from a
pharmacist if allowed under specific state statutes. The
purchaser must be at least 18 years of age and must furnish
suitable identification. All such transaction must be

recorded by the dispensing pharmacist.




WEST INTA SELF INSURERS A IATION

COMMENTS TOQ
TITLE 85 SERITES 22

EL FOR PSYCHIATRIC PERMANENT IMPAIRMENT, EVALUATIONS
EVIDENCE AND RATIN F PSY TRIC IMPATRMENT
DUE _TO WORKERS’ COMPENSATION INJURIES

§ 85-22-1 - General

1.1  For the sake of consistency, reference should be made to protocols and guidelines
required for "the psychiatric and psychological evaluation and examination" of claimants. As
drafted, the scope of the rule addresses "psychiatric evaluation and psychological examination.”
It would be more consistent to use the term psychiatric and psychological throughout the rule,

as opposed to using one or the other.

§ 85.22.3 -- Definitions

3.5 The definition of "aggravation” should be the result of an act, action, or
citcumstance "that intensifies or makes worse a psychiatric or psychological condition; an
unfavorable progression of claimant’s psychiatric or psychological condition.” The rule as

drafted refers to the worsening of a medical condition. Because this rule addresses psychiatric

and psycholog_ical impairment, then the appropriate term would be the claimant’s psychiatric or
psychological condition. This would also be consistent with § 3.4, defining "causation," which
also refers to psychiatric condition.

3.10 The definition of “"temporary total disability, psychiatric” is totally off the
statutory mark. Pursuant to W.Va, Code § 23-4-1f, in order for mental impairment to be

compensable, it must be accompanied by a physical injury. As drafted, the definition of




psychiatric temporary total disability would allow a claimant to be considered disabled if his or
her psychiatric condition "in and of itself" rendered him or her unable to function in the work
setting, The definition should delete the "in and of itself” clause and instead read as follows:
“A psychiatric condition that, in combination with a physical
condition, makes the claimant unable to function in the work

setting.”

As proposed, this definition violates the Workers’ Compensation Act.

§ 85.22-5 — Psychiatric Evaluation and Impairment Guidelines

5.2  This section presents a laundry list of "pro-plaintiff™ and "pro-defense" evaluation
"biases.” These so-called biases appear to be based on apparent prejudices in and of
themselves, and for the most part, may apply to any evaluator, regardless of whether the
evaluation is being performed for the claimant or the employer.

Also, pursuant to § 5.2¢, the guidelines for payment of temporary total disability benefits
for psychiatric claims should reflect more accurately the provisions of W. Va, Code § 23-4-1f,
which, as stated above, provides that in order for mental impairment to be compensable, it must
be accompanied by a physical injury. This provision, as written, allows for too much
speculation beyond the scope of that which is permitted by statute,

5.6  The claimant’s "personal history," as a guideline, is perhaps more important in
a psychiatric evaluation than any other type of evaluation. Accordingly, this section should be
expanded to include the requirement of more details concerning the claimant’s life, background,

and family history, medical or otherwise.




5.16.1 This provision should remove reference to the West Virginia Division of
Workers’ Compensation, as it may be the case that the examination was performed and the

report prepared for the claimant or employer.

§ 85-22-6 —~ Psychoiogical Examination Guidelines

6.2  This provision, concerning guidelines for psychological examination, is unclear
at the very least, and inconsistent with the entire rule at most. Specifically, it sets forth
“guidelines for psychologists to use when performing psychological evaluations for the Division

of Workers’ Compensation." (emphasis supplied) If this statement is designed to limit use of

these guidelines to those evaluations performed at the request of the Division, then this is
inconsistent with the purpose as set forth in § 85-22-2, which provides:

“This rule is applicable to evidence submitted by any party to a
claim and to evidence gathered by the division."

However, if it is not intended to be limited to Division evaluators, then this provision should be
reworded to provide that the guidelines are for use when performing psychological evaluations

for workers’ compensation purposes.

General Provisions

The Rules should contain a provision authorizing a Division decision maker to exclude
from consideration any report submitted by a party which does not adhere to the guidelines set
forth by the Rule.

Also, the severébiiity provision is labelled § 85-22-7. In reality, it should be "§ 85-22-




Appendix B -- Conditions Likely and Unlikely to be Related to Trauma or Work

This appendix is not necessary because the only mental impairment that would be
compensable would be that which is accompanied by physical injury. Accordingly, if the
medical impairment is related to a trauma or work-induced injury, to a reasonable degres of
certainty, then such impairment would indeed be compensable. On the other hand, the
claimant’s mental impairment is not related to a work-related physical injury, then it is not
compensable. Many of the disorders set forth in the list in Appendix B may be the result of a
physical injury which is work-related or non-work-related. Consequently, it is not necessary to

make such broad generalizations about these disorders, per se.

Appendix C -- Psychiatric Evaluations and Reports
The levels of impairment appear to be arbitrary and broad in their percentage range, thus
allowing for less predictability and stability in analyzing a Workers’ Compensation claim where

psychiatric impairment is alleged to exist.

Appendix D -- Psychiatric Impairment Probability

Like Appendix B, this appendix is unnecessary ina that it is the hope of all that a
psychiatric evaluation would be performed by a professional who is trained in the field of
psychiatry. Accordingly, it is unlikely that such a professional would need to rely on a list

containing fundamental probability of psychiatric impairment.
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April 13, 1995,

MR. RICHARDSON: This is the Charleston
public hearing regarding three sets of regulations
being proposed by the West Virginia Workers'
Compensation Divisicn. Those sets of regulations are
as follows: They are Title 85, Series 20, regarding
protocols and guidelines for the treatment of selective
workers' compensation injuries., Title 85, Series 21,
regarding guidelines for contreclled substances. And
Title 85, Series 22, regarding guidelines for
psychiatric permanent impairment evaluations, evidence
and ratings of psychiatric impairment due to workers'
compensation injuries.

If thcose are subject matters that &ou are
interested in, you are in the right place. If they are
not, you may want to check the schedule board out in
the hall.

My name is Andy Richardson, Commissioner of
Employment Programs and Chairman of the Compensation
Programs Performance Council. Several members of the
performance council have joined us this morning to

participate in hearing your comments. If I could start




at the far left of the table, I would like each
performance council member to introduce themselves and
to say anything that they would like to say in
introducteory remarks.

MR. THOMPSCN: I'm Paul Thompson just
waiting to hear vour comments.

MR. TUCKER: My name is Fred Tucker.

MR. ROTENBERRY: Tom Rotenberry.

MR. EPP3: Thad Epps.

MR. SULLIVAN: I'm Everett Sullivan and I'm
glad to see all of you here this morning.

MR. RICHARDSON: We have other members of
the performance council that are not here and were not
able to join us today including Dick Humphreys from
Morgantown, David Harris and Darn Shruman.

We alsc have some staff from the Workers®
Compensation and the Bureau of Employment programs
present. What I would like is for those staff members
to stand and introduce themselves. One is already
standing and I'll start with him.

MR. KOZAK: John Kozak. I'm the director of

Legal Services for the Bureau.




MS. KERN: I'm Lisa Kern and I'm counsel
with the Legal Services Divisicn.

MR. MANCINO: Tom Mancino. I'm a paralegal
with Legal Services.

MS. GREENWOOD: Judy Greenwood, director of
research and information in liaison to the health
care~- status suppcrt to the health care advisory
panel.

MR. RICHARDSON: The regulations that are
under consgideration came before the compensation
program's performance council in the form of
recommendations from Health Care Advisory Panel. The
Health Care Adviscry Panel was established under 1990
amendments to the law and is charged with advising the
divisicn and the commissioner with regard to the
development of different guidelines and methods of
rating and issues of that nature.

We have two of the panel members present today
and I would like them to introcduce themselves at this
time.

MS. POSEY: I'm Pat Posey. I'm a registered

nurse and a professional counselor and work in terms of




issues related to manage care, issues related to
rehabilitation.

DR, TULLY: I'm Dr. C. Carl Tully. I'm an
M.D. I was a professor cf family practice and I was a
family practice physician.

MR. RICHARDSCN: With that we'll move
forward intoc the hearing. And I only have one person
that says; I have two that say maybe on the sign-up
sheet in their interest in speaking. I am going to
defer the maybe until after the yes. And I can't read
the writing of the yes. I think it's --

MR. BATES: Bates.

MR. RICHARDSCN: I would recommend that in
the future we include on the sign-up sheet, write
legibly.

MS., HANSON: Would ycu put yes on there for
Pauline Hanson. I did not put yes.

MR. RICHARDSON: &And cur next speaker will
be Pauline Hanson.

MR. BATES: Good morning and first of all I
would like to thank you for the opportunity to address

some of these issues that have been raised for
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discussion this merning. My name is Nick Bates. I'm a
physical therapist working in Beckley, West Virginia.
I'm here tcday representing myself and my professional
colleagues, Columbia Heights Raleigh General Physical
Therapy in Beckley as well as the West Virginla chapter
of physical therapy association.

I will attempt to keep my comments brief. I
would like to start with a few general things first of
all and then move on to some quick comments about
specific items in the guidelines that I've had the
opportunity to loock at.

Before the first of May, myself and colleagues
from the chapter will be submitting a written
physician's paper for your perusal. We haven't had the
oppertunity to put that together as yet. You will have
that in time to reflect on that before making final
decisions.

I would like to start by commending the Health
Care Advisory Panel for their efforts to establish some
guidelines that deal with the significant variations in
the methods of care and also some of the inappropriate

use that we've seen of the use of passive modalities by




unlicensed and unqualified providers.

Overall the document is to be commended. I
mean, it's content, there are elements of it that are
stronger than others. One item that concerns myself
and my colleagues is the use of the word protocoel and
guideline interchangeably. 1In establishing guidelines
I think that the Health Care Advisory Panel has done
the community of health care providers dealing with
these sorts of cases and the system a great service.
In establishing protocols, it is the concern of myself
and people that I work with that these could lead to
the arbitrary setting of caps or limitations on
physical procedures and rehabilitation. That issue is
important.

A number of third-party payers at the moment
are attempting to do this and it does not exist at the
moment any firm evidence suggesting that such
restrictions lead to the overall improvements in the
standard of care limited to those people and that we're
attempting to serve or any economic savings for the
paying groups.

I have additional concern and is something
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that has come to my attention the last 48 hours from
the Workers' Compensation Division, alsoc HCX which
would seem to go contrary to the Health Care Advisory
Panel's efforts to promote early and aggressive
rehabilitation in returning these individuals to work.
And this involves the prewcertification of all physical
meds and procedures -- all rehabilitation procedures --
following our initial evaluation. I was advised of
this yesterday and I know that very few people at the

moment are aware of that.

A final general concern here would ke that
Cj these guidelines, which could have been fairly wide
. reaching ramifications for a number of people within
the state within the health care community and also for
workers have not been from my point of view distributed
widely. And a note is given to groups, concerned
individuals and a difficulty in obtaining a copy of
those guidelines has been fairly extensive and has lead
me to not be ready to prepare a written position
today. I will have that later on this month. I
obtained my copy cf the guidelines from a colleague in

Martinsburg, who had contacted legal services on a
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number of occasicns in an attempt to obtain a copy of
the documentation. He receilved one copy and then we was
forced to photocopy the documents and distribute them
immediately to our physical therapists earlier this
month.

Having worked with the workers' compensaticn
system for over 12 months, my facility for over three
years, we received no notification of these revised
guidelines and without his efforts, I would not have
been aware of these going into place.

If I can go specifically to scme of the
sections of the document, Section 85-20-15.

MR. RICHARDSON: Which one?

MR. TUCKER: Which one, sir?

MR. BATES: 85-20-15. 8Section 15, 17.1,
Page l4. In that section there of the guidelines as
I'll refer to them, states that the c¢laimants will
respond to above treatments. Within four weeks the
claimant must be referred to an appropriate
specialists. Concern there in terms of the definiticn
of what an appropriate specialist would be. If we turn

to 20-16, 3.2, Section A under un-operative treatment.
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Home cervical traction, e.g. bed of seven pounds, two
hours, four times a day for seven to 10 days.

MR. TUCKER: Which page?

MR. BATES: Page 15. I'm sorry. This is
difficult for me to follow as well. Concern there is
with regard to the need to place specific perimeters as
to the degree, length and limit on that particular
procedure.

MR. TUCKER: I'm sorry. What did you say
your concern with that was?

MR. BATES: In stating in bed, seven pounds,
two hours, four days a week -- four hours a day for
seven to ten days. That being a guideline or protoccol.
isn't based upon any specific study or --

MR. TUCKER: Is it your concern how they
derived at seven pounds, two hours, four times a day
for seven to 10. Is that what vyour concern is, sir?

MR. BATES: Yes.

MR. TUCKER: How they derived --

MR. BATES: How they derived at that and if
in arriving at that, that places unlisted restriction

on the clinical decisions of those who are in a
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position to make those decisions to how much, how leng,
how frequently, how infregquently that particular
treatment option may or may not be indicated.

MR. RICHARDSON: So, your concern is just
flat out whether there cught to be a guideline?

MR. BATES: A guldeline is fine but whether
or not this represents an attempt to place some sort of

MS. POSEY: It does not. It’'s e.g., for
example, and therefore does not mean that that's a
protocol. They're guidelines in the regard that home
traction is an appropriate non-operative activity and
for example they gave a prescription that someone had
come up as a —-- probably a neurocsurgeon gave that but
that's an example as opposed to a specific protocol.
E.g., means for example.

MR. SULLIVAN: We were explained that these
were just guidelines.

MR. BATES: Well, in the initial
introductions on the first page, a synopsis of issues,
these rules provide protocols and guidelines for the

treatment of injuries.
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MS. POSEY: I think it's appropriate to
raise the issue of what me mean by definition of
protocel and that's certainly something that Health
Care Advisory Panel can consider with input from
professionals who raise a legitimate concern about
that.

I know that the controlled substances are
certainly protocols. Well, they're not even protocols
because you can alter the recommendation by giving
reasons why vou want to depart from the guides. So, it
may be that protoccls are not =-- unless we specifically
define what we mean by protoccl, maybe that's a term we
want to reconsider.

MR. BATES: A number of the issues that ‘I
will continue toc raise -- and I don't wish to go down
thig line by line -- but if these are to be treated as
protocols then I feel cbliged toc get into it line by
line, 1Instead of used as guidelines and examples,
suggestions e.g., then that's not necessary. BAnd as I
said, the overall contents of the document is
excellent. There are some secticns that are better

than others and from my perspective =--
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MS. POSEY: Would vou agree —-- Carl has
worked with us on these and I think -- would you agree
with me that protocol does not mean a prescribed way
that you have to do but what we're suggesting that
these are guidelines and if a practitioner wants to
provider wants to deviate from the guides, they need to
give some reason why they're straying some distance
from what we recommended. But as far as this is cast
in stone, this is the only way vou can de it, that was
not the intent of the Health Care Advisory Panel.

MR. BATES: I'm sure that that is not the
intent of the panel themselves being providers whe deal
with these situations. But as we've seen in a number
of other sittings when you start out with guidelines
and what you end up with is restrictive practices
limits, caps.

MS. POSEY: No. That was not the intent.

MR. TUCKER: Mr. Chairman, I would like to
have a point of inguiry myself. How are these'
individuals who are going to be living under these
proposed rules that you've adopted going to approach

the type of situation that this gentleman is raising?
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Is each practitiocner going to have inquire of HCAP or
someone in the division's office to get an
interpretation before they can treat anybody after they
make their evaluation on that?

MR. RICHARDSON: What's contemplated is that
these will be published.

MR. TUCEER: I understand that.

MR. RICHARDSON: And circulated to
practitioners in the workers' compensation medicine
area.

MR. TUCKER: That's not my gquestion. If
they're adopted as proposed, I'm sure that they will be
distributed to the practitioners who deal with these
three -- 20, 21, 22. My gquestion is: If a
practitioner is out into the private sector trying to
treat people based upon these guidelines and they're
particular treatment that they want -- that they feel
is necessary for a person that's coming to them for
treatment, does not necessarily fall within the
verbiage of the proposed rules, are they going to have
deal with the division or someocne in the division cr

someone in HCAP before they can proceed with their
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treatment? I think that's a viable gquestion that needs

to be answered. What I'm hearing is people that's on
the HCAP saying that wasn't the intent but still the
language says, ycu, know certain things that these --

MR. RICHARDSON: I think in the regulaticns,
Fred, you have two different things. You've got what
are considered to be best practices by the Health Care
Panel and encouragement to follow that type of
practice. In addition to that, you have rules. And an
example would be cn the drugs. The drug regulation,
Series 21, that's essentially a rule. 2And it's a rule
that says that there have got to be exceptional
circumstances to go beyond that rule and it's because
we've had an inordinate number of individuals in the
past that would be get onto a pain pill or some other
type of drug and end up with a substance abuse problem
as a result of that problem.

In addition to that, the example that Mr.

Bates gave a few minutes ago under Section 15.7.1, the
example there would be that, you know, if a physical
therapist, if a chiropractor or other handle the care

of an individual with these particular problems for a
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certain periocd of time and there was not improvement
demonstrated, then there would be a requirement that
that person then be referred to an orthopedic surgeon,
neurcsurgeon, perscon of that nature.

Mr. Bates raised a legitimate guestion
regarding the terminclogy here of an appropriate
specialist and that's the kind of input we need on
these regulaticns. I didn't here him questioning the
issue of at some juncture referring a person on to a
person of greater specialty.

MR. BATES: No.

MR. RICHARDSON: It's an issue of defining
precisely what kind of specialty that would be. Sc,,
you know, is that a guideline or just a -- is that a
rule or just sort of a best practice. Well, I would
say that's probably kind of a rule, isn't it? If you
take care ¢f someone for a while and they're not
showing improvement and you can't guantify that
improvement then a few people in the practice of
physical medicine would dispute that someone else
probably needs to take a look at that person.

MR, ROTENRERRY: That doesn't mean he wasn't
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appropriate.

MR. RICHARDSONMN: Well, the appropriateness

is -- what they're talking about is a specialty. And,
vou know, basically this particular section -- and
maybe I shouldn't lock on that as an example -- but

this particular section is oriented toward physical
therapist or a chiropractic surgecn or an costeopath who
does manipulations or I suppose even a family
practitioner for that matter who might do
manipulations. And at some juncture -- what the rule
recognizes is that at some juncture that individual
should be referred to a person with greater specilalty
to deal with the particular physical problems that that
person --

MS. POSEY: If I may clarify that a little
bit because a lot of people with sprain/strains get
seen in an emergency room and referred to surgical
specialists who have already decided within the first
two to four weeks that this individual is not a
surgical candidate then they would refer to the
appropriate specialist, i.e., a physical medicine

specialist. So, it can both ways. It's not just




physical medicine. It's whomever is treating this

individual, if they've shown no improvement within 30
days, if not a documented measurable improvement,
someone else from some other specialty needs to look at
that individual. And, so, it can be either a
neurosurgeon who has seen this individual and it's not
a surgical case or it might be a physical medicine
specialist whose doing something and the person is not
improving. So, it can go either way.

MR. THOMPSON: Who will make the referral.

MS. POSEY: That's the beauty of your case
management approach in workers' comp. The provider is
not given this stuff to do in a vacuum, you're not
given these and said follow them and we're not going to
give you any assistance. The claims managers who
manage the cases will be in contact with those
providers and asking questions and finding out how the
person is progressing. They'll also be talking to the
injured worker whc may say, I don't feel I'm improving
and the physical specialist says or whatever specialist
is seeing them says, "Well, we think there's an

improvement,” when there's some obvious disagreement
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about whether improvement is there or not, then maybe a
case manager needs to be face tc face with the worker
and the provider to find cut what is going on.

So, there will be a great deal of guidance
provided from weorkers' comp or from whomever is
managing the case to assist on how to move forward with
returning that injured worker to work.

DR. TULLY: May I say something about the
rules? These rules were formulated by using rules and
regulations from other states, like Rhede Island,
Michigan, New York, California, whatever. We took the
best that we could find and these are rules that are
more cr less suggestions and not set in stone but if in
this case with the person with the cervical traction,
if you're going to do this for 50 days, we think that's
a variation. If vou're going to use 20 pounds, we think
that may be a variaticon. So, these are rules that
we're suggesting that be used that are formulated by
experts that we sort of tapped their brains and used
scme of our own.

MR. BATES: I do not doubt the intenticn nor

the best effort of the Health Care Advisory Panel.
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Again, I'll say, overall this is an excellent

document. It's a step in the right direction. These
guidelines we use more frequently many, many people
would benefit. But my concern is when gquidelines
beccme protocels. On Page 39, Secticon 85-27.1,
physical medicine guidelines were developed to avoid
monitoring of 100 percent of claims where physical
medicine is provided. However, these guidelines do not
supersede the previcus diagnostic related treatment
guidelines.

These diagnostic treatment guidelines -- thosge
guidelines I have never seen. I have been unable to
obtain. These diagnostic related treatment guidelines
represent a cap or a time limit or a deollar amount
limit on services.

MS., POSEY: By the way, this got intc the
rule before we actually changed the wording and we have
a written recommendation that that be changed and I can
read to you what the change is if you would like to
hear it.

MR. BATES: Thank you.

MS. POSEY: Physical medicine guidelines
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were developed to avoid monitoring of 100 percent of
claims where physical medicine is provided. Case
management will begin at any point lack of progress is
identified but particularly at 30 days and at 60 days
after treatment has begun.

And that we propose should change that
particular sentence. However, these guidelines do not
supersede. We picked that up after it got into the rule
and we're aware -- we think that needs to be changed.

MR. BATES: Are there other sections or--

MS. POSEY: I'm not prepared to say. That's
the only one I know of at the moment.

MS. GREENWOOD: That's the only one that
slipped, that there was a glitch between the guidelines
that were published and the final guidelines recognized
and approved by the Health Care Advisory Panel. This
particular section was the only few lines of several
sentences that got caught in a time warp. You're
welcome to continue,

MR. BATES: That is a little bit of
concern. The revised documents is not the document

that we have reviewed but I can understand --
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MS. POSEY: Well, we got a look at the rule
and recognized that this was not the intent. Sco, we
too agree and we understand. That's why the public
hearing is here because we said, "Can we correct it?"
And they said, "No. You'll have the opportunity at the
public comment.”

ME. GREENWQOCD: There was about a week, half
a week even of time there that the Performance Council
met and the Health Care Adviscry Panel and there was
this one slippage.

MS. POSEY: We hope that's all.

MS. GREENWCOCD: That is the only one. I'm
confident that's the onrly slip between the cup and the
lip.

MR. BATES: That particular issue regarding
protocels and guidelines, we leave that for now with
the understanding -- it is my understanding that scme
form of definition -- it's suggested that some form of
definition needs to applied there. Is that correct or
have I misunderstood our discussions regarding what is
a protocol, what is a guideline?

MS. POSEY: Protoceols are stiffer. What do
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you think, John, does he need to address everyone of
these in light of if the protocol is the assigned term
then he needs to make comment about each thing that he
thinks is not appropriate as protocol?

MR. RICHARDSON: He can do that now or in
writing later 1if he'd like to do that. One of the
things that occurs to me in listening to all this, I
think that the revision coming out of this process is
that we probably need to identify specifically which
items a protocol, which is a guideline and put that
into the definition.

MS. POSEY: You were talk being 27.1.2 on
Page 39.

MR. BATES: I need to go back from there. A
number of my comments here again pertain to that issue
regarding protocols versus guideline. 8o, I will
attempt to just quickly run through them and pick out
anything that deals with other than that concern. You
got lucky, I jumped all the way to the end. Sectiocn
27.10.

MR. RICHARDSON: Page?

MR. BATES: The last page, 40. Second to
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last page, Page 40. In Section 26 it appears that
these are the same thing.

MS. POSEY: Say again.

MR. BATES: These appear toc say the same
thing in the copy that I have.

MS. PCSEY: Cite the numbers again.

MR. BATES: 27.10.

MS. POSEY: 27.10.

MR. BATES: 27.1C0-1A, 26.11. I hope I've
given you the right referencing.

MS. POSEY: Now, remember one has to do with
the ankle and the other has to do just with physical
medicine.

MS. GREENWOOD: No. No. Appropriate
intervention time-~frame is 26.1.

MS. POSEY: Yeah, but it has to do with the
foot and ankle.

MS. GREENWOOD: WNo.

MS. POSEY: It deces, too. Lock at the very
top.

MR. RICHARDSON: Well, we will look at

that. You're welcome to -- we're not putting you on




any kind of time limit.

MR. BATES: I hope to be all but finished.
Again, my concern in not going through this stuff line
by line is that if there are revisions made, I would
like to see the revised documents before I am --

MR. TUCKER: You would like to see the
revised copy, is that what you're saying, sir?

MR. BATES: Yes. Before I provide the
written comments or before I become subject to these
guidelines.

MR. RICHARDSON: Do you know Jack Brye?
He's a physical therapy in Morgantown.

MR. BATES: No, sir, not personally.

MR. RICHARDSON: Jack is a member of the
Health Care Advisory Panel and has worked, I believe,
closely with other physical therapists on this. If
you'll see me after the meeting, I'll give you his
telephone number and you may want to contact him to
discuss the background on the development of this and
in addition to him we have Dr. John Deboyce from
Wheeling. Do you know John?

MR. BATES: No. I've only been in this area
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about 12 months.

MR. RICHARDSON: We appreciate your thoughts
and comments. They are exactly why we do public
hearings of this nature and the comment periocd is
actually open until, I believe, the beginning of June,
the end of May. What is the deadline?

MR. TUCRER: May 1.

MR. RICHARDSON: We've got another series
out that are open until June 1. So, we loock forward to
your comments and I believe that you have the address
where to write on any of the comments that you have on
the issues. Any further guestions for Mr. Bates?

MR. TUCKER: I have a couple I want to ask.
Sir, you -- and if I make misstate, I'm just trying to
ascertain what your comments were. One of your
difficulties was using the word protocols and
guidelines in describing the rules. Also, did I detect
that in your statement that i1f these protocols or rules
were adopted, you had a fear they would set a limit or
cap on rehabilitation?

MR. BATES: Yes. I think the intention of

the Health Care Advisory Committee was to promote
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rehabilitation in returning workers to the work force
as guickly as we can. Sometimes when that's attempted
to be done, in doing so, you produce guidelines or
suggested methods of treatment then they're latched
onto by the financial arm of workers' compensation
board or the division and then those suggested
guidelines become caps or limits.

MR. TUCKER: So, your concern is -- if I
make a false statement Jjust feel free to correct me --
but what I ascertain what your statement was that the
new rules, protocols or whatever you want to call them,
as they are now that as you know them now, if they were
used you would have concern that they would limit or
set a cap on rehabilitation and that the standard of
care would be affected.

MR. BATES: Yes. The decision making
process would. be taken out of the hands of those pecple
who are able to make these decisions.

MR. TUCKER: So, your concern is that the
proper to make the decision would be eliminated; is
that correct?

MR, BATES: Yes. That the guidelines would
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not take into account the significant variation in the
clinical picture that does exist. Our best practice
situations arise where that's not the case. 2And as
we've seen it before, an attempt to do the right thing
has resulted in restrictions to the service.

MR. TUCKER: And the cure becomes more of a
cause than the cure; is that what you're saying?

MR. BATES: Exactly.

MR. TUCKER: And one final question. Did I
understand you to say that you felt they were not
aggressive enough on returning pecple back tc the
workplace?

MR. BATES: No.

MR. TUCKER: Did I misunderstand that?

MR. BATES: Yeah. Probably my accent.

MR. TUCKER: If they understand me, they can
understand you. As a point of information also, you
said you were not, as far as you're not on the mailing
list, I guess, for --

MR. BATES: DNo.

MR. BATES: I think we need to try to

address that somehow. I think you need to see one of
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the people from legal staff and get your name on that
list and I would advise anybody here, also, that's
interested in doing that, do that. They are very good
about =- if they know who to send them to, people are
interested, they have no problem with sending those.
But in all fairness, they don't really know who those
are unless -- if you have a concern and your in it, I
would suggest you get with one of those feclks. Any

other proposed rules and regulations that you might

want to have comment or input, we may have to address
that some way with vou. I don't think there's a
problem with that. I appreciate your comments and thank
you for coming today, sir.

MR. RICHARDSCN: There is abscluiely no
effort -- I mean, these.are out for public comment,
they're published and the state register sent out to
various groups of interests and, you know, I regret
that you felt you had a hard time getting a copy of
thosa regulations but it's certainly nothing
conscious. And if you would like copies of those
regulations, simply give us your name address and we'll

be sure these are forwarded to vou each time they're
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promulgated.

MR. KOZAK: T would just like the record to
note that we sent out 15,000 copies of summary to
everybody who's on the billing system within the
computer and anybedy whe bills us in their own name or
under a name got cne of those copies.

MR. RICHARDSCON: Summary that’s on the top

MR. KOZAK: 1In a different form.

MR. BATES: My problem was not in obtaining
the summary.

MS. GREENWOQOD: Lisa, was not a notice sent
out advising everyone that they could obtain copies
from the Secretary of State office?

MS. KERN: Correct.

MR. BATES: My difficulty wasn't really --
it was with obtaining the document itself.

MS. GREENWOCOD: The notice, I think, read
that the document was cbtainable from the Secretary of
State's office.

MR. THOMPSON: I guess the question would

be, are you on record? Do you bill us?




MR. BATES: Yes. Frequently.

MR. RICHARDSON: Then you got some -- thank
you. B3So, the next speaker will be Pauline Hanson.
Pauline?

MS. HANSON: Are there certain issues that
can be discussed today, Mr. Richardson?

MR. RICHARDSON: This is a public hearing
regarding Series 20, proposed regulations for the
protocols and guidelines for the treatment of selective
workers' compensation injuries. Series 21, regarding
guidelines for controlled substances. And Series 22,
regarding guidelines for psychiatric permanent
impairment evaluations, evidence and ratings of
psychiatric impairment due to workers' compensation
injuries.

MS. HANSON: Well then maybe I'm not going
to be able to speak because my questions were like on
collections. So, maybe I'm not going to be allowed to
speak if it doesn't pertain to this.

MR. KOZAK: What you may want to do is hold
that until after this public hearing is over.

MR. RICHARDSON: Let us complete our public
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hearing and we would certainly welcome comments or
thoughts from anyone at the close of the public hearing
on anything generally. But we need to stick to the
subject during the public hearing period of our
subject.

MR. THOMPSON: Andy, I would like to hear
another example on that 16-3.2A. It was given from the
other end of the table there, I think.

MR. RICHARDSON: Before we do that, 1f it's
okay, and Pat if you'll hold that thought, let me ask
if any of the -- there were a couple of folks listed as
maybe and I would like to give them an opportunity if
that would be okay, Paul.

MR. THOMPSON: Yes, sir.

MR. RICHARDSON: To offer their comments and
then we can hear from Pat and or Dr. Tully regarding
any of the actual recommendations of the Health Care
Panel. After that we can adjourn the public hearing
and get off the dime on the transcription process and
hear any other comments.

The yes -- that's all we have that have

expressed yes. I have Carol Salazar, physical therapist
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from Putnam County. Would you like to speak?

MSE. SALAZAR: Yes, please.

MR. RICHARDSON: Please come forward.

MS. SALAZAR: I'm Carol Salazar. I'm the
director of rehab services at Putnam General Hospital.
I've done a variety of physical therapy from home care
to rehab to nursing home and now acute care. 8So, I
think I have a little bit of experience when dealing
with several types of injuries.

I just wanted to reiterate my mixed point
about obtaining this document. It was really a very
difficult thing to obtain. Thankfully a colleague in
Martinsburg was able to obtain it and he copied and
distributed it to us at our last meeting. I'm the
co-membership chair for the state and I would be more
than happy to supply anyone with a list of physical
therapist for the entire state. This document came as
huge surprise to all of us who are in all aspects of
care for the entire state. So, notices may have gone
out but either the administrators are hogging them or
we're not getting them. My CEO had no idea that this

document existed, neither did my CFO.
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So, on that note. Anyway what I would like to
-—- one pecint I wanted to bring up was the point that’
Nick made was the difference between protocol and
guidelines. And I understand that some of the more
specific things to do with pharmacological agents and
things need protcccls but it seems as though it's
subjective.

How do I know when I call workers'
compensation that that case worker understands the
difference between a protcocol and a guideline? How do
I know that they're capable of making an objective
decision based on -- well, we understand it says seven
pounds for seven days but this is just a guideline?
Bow do I know the next time I call that person won't
say, "Well, according to these rules it says you're
supposed to do this."

So, I'm concerned with the subjectivity of
some of these guidelines and I wani to make sure that
all of your staff understands that they're guidelines
versus protocols and that kind of thing. The intent may
be as a guideline, but I'm not so sure it will trickle

all the way down to the people I work with every day.
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So, that's a concern.

Unlike Nick, I am going teo go line by line but
I hope that I won't be too boring. If we look at Page
14~-D at the top, this is dealing with -- basically my
point for this is this happens to deal with cervical
muscular ligamentous injury. My concerns of the whole
document is in scme instances they make specifics to
physical therapy, occupatiocnal therapy, etcetera,
referral. But in other instances the guidelines state
physical modalities and/or rehabilitative procedures
may be helpful.

In some offices, chiropractor's offices,
physician's offices now, there are secretaries and
non-trained people doing rehabilitative procedures and
billing feor those things. If this was in a physical
therapy office, it would be done my a trained
professional.

So, I'm concerned with two things. One, who
is doing the modalities? Are they trained? Is there a
license number attached to who is perfcrming that
procedure? And also dcoces this mean it is a physical

medicine referral or 1s just that someone has an
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ultrasound machine in their office and their giving
ultrasound treatment.

Further on in the document, there are specific
instances where it says physical medicine referral but
it's not consistent throughout the document. So, I'm
concerned about that.

The other concern I have is, in several of
these different injuries it talks about waiting four
weeks, waiting 30 days, before an appropriate
specialist is consulted. What happens when that worker
comes in the emergency room with a neck injury and
they're given medication according to the guidelines
and they go home and sit for 20 days? There is no
reference here that theyv should be referred tc someone
and should be looked after for 30 days. Is the
caseworker going to call them on the 31st day and
say,"Are you better? What have you done for 30 days?"
Or should there be scmething indicated in here that a
referral to someone needs to be made.

You know an ankle sprain can be healed in a
week 1f the appropriate person is brought. And, so, if

you've called in the right personnel, you've gctten
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that patient back to work in a week. Whereas if you
didn't, they're home 30 days on workers' comp's tab.
So, early referral 1s real important.

And I don't know i1f that should be a guideline
from the starzt. I'm not sure it needs to be a surgical
specialist and I'm trying to educate my ER doctors that
just because someone comes in with an ankle sprain
doesn’'t mean they need an orthopedic surgical consult.
Sometimes if they just refer them to PT right from the
ER, they're set. You know, I can a apply the vice
principle and they're back to work within a week., So,
it just depends. But I think you need to consider
that. There secems to be a lag time between injury and
when you look at that patient again.

Again on Page 15, the gentleman that had a
question about cervical traction he's left and I was
hoping I could help him with this. I'm glad again that
this is just for example. But again, in this instance
there's no referral here to physical therapy. Where
are they going to get theilr home traction unit? Are
they going to go down teo the local pharmacy and get a

traction unit to take home? Who is going to instruct
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them?

MR. RICHARDSON: Ms. Salazar, he'll be right
back.

MS. SALAZAR: We can go back to that. We
have a lot of TME pecople who some are more ethical than
others. We may have a run on home cervical traction
units and you'll see the price go from $20 te $200 if
this becomes a guideline. Home cervical traction isn't
always indicated and if you look at physical therapy
studies, a lot of -- this does specifically say bed but
a lot of over-the-door tracticn is not effective,
especially at seven pounds. So, I'm concern about the
speclifics of that and also who is giving away this
equipment. I don't necessarily want to become a DME
vendor but by all means, I would much rather I instruct
my patients in home traction than a high school student
who happens to work at the local pharmacy.

Now, referring to Page 19. This is a low back
musculoligamentous injury sprain/strain under Secticon
17.4.2, inappropriate treatment, home traction. I
might have to go to jail but I give several of my

pecple whe have ligamentous injuries traction. I think
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this is something that is too specific and home
traction may not be indicated but certainly --

MS. POSEY: For low back strain you do that?

MS. SATAZAR: TFor low back strain,
absolutely.

DR. TULLY: Well, the neurosurgeons and the
orthopedists tell us that it's ineffective.

MS. SATAZAR: Well, I can tell you that I
can pull records of many, many pecple who come to me
with low back strain who may not have palpable
paravertebral spasm but definitely have interspinous
spasm than none of my modalities can reach and the only
way I can get to that spasm is to give them static
traction. And they're like new human beings when you
get them off the table. Home traction for .that injury
may not be indicated. That's very expensive. Home
traction used for the lumbar spine 1f you get a good
traction unit, you're looking at 400 oxr $500.

MS. PCSEY: And for strain/sprain I think
that's inappropriate. I don't think that's an issue.

MS. SALAZAR: It may take one visit to my

office and one session of pelvic traction to get enough
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of a stretch tc make it worthwhile and that certainly
isn't --~

MS. POSEY: If you will notice 17.4.1F would
cover your traction and I think they were correct that
home traction is inappropriate, pericd. So, I don't
that really should be an issue.

MS. SATAZAR: If we look at Page 22 at the
top of the page, the inpatient treatment of disc.
There's is no indication there -- there isn't any
inpatient treatment for physical medicine. So, I'm
just concerned with this, if somecne is admitted with
low back, will they meet the criteria for admission?
Does that mean I can't get an inpatient referral or I
won't meet the criteria if I get one? I have also
treated several pecple who were admitted for one or two
days because of intractable back pain who get treated
by me with ice and modalities and exercise and go home
feeling much better. So, we're nct listed on there and
I'm concerned about that.

Again, on Page 23 when you're looking at
complicated after wound infection. And D and E,

physical modalities and/or rehabilitative procedures.
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Is that by referral or is that someone in the hospital
or in the office dolng that treatment? I think that
needs to be specified.

Page 24 for lumbar fusion. It talks about the
indications for lumbar fusion but it does not indicate
anywhere in here that physical medicine is necessary.
And again with someone who has had back surgery,
physical medicine is definitely necessary to get them
moving again and functioning.

On Page 26 at the very top of the page it
talks about =-- I'm sorry skip that. ©One thing Nick
brought up that I would like to also talk about is the
appropriate -- actually it's on Page 26, 20.4, the
guidelines for appropriate specialty referral are as
follow. One thing I'm concerned with is that -- one
thing that frustrates me 1s I have some very complacent
physicians who my patients go see once a month and they
say, "Keep going to PT. ZKeep going to PT." And I keep
saying, "PT is not helping." Is there someplace in
this document where I can refer? Why can't I call
workers' comp and say, "My patient is not getting

better. He's been six months, once a month to this
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physician who prescribes PT and medicines. Something
else needs to be done.”

It seems like my patients say you're the only
one who will listen to me but I have no credibility
when it comes to workers' compensation. You're not
alone. I can decide what I want to do with my patient
and prescribe his treatment for his back pain but T
can't call you and say, "Boy, you're really wasting
your money at a hundred bucks a visit to this doctor. I
think you ought to try something else."

I think there needs to be more two-way
communication. I'm there seeing my patient three to
five days a week. I know what's going on with my
patient. I'm not saying they're all bad physicians but
there certainly are some that are not listening. And I
would like to be able to pick up the phone and say,

"Okay, caseworker we need to dc something about this."

We do that all the time in our hospitals.
We're working with medicare guidelines. I can go tc my
physicians and say, "This isn't working. Can I try
something else?" I think we need that kind of

communication with the workers' comp system. You know,
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I'm not alone. I know many other PT's who are just
frustrated by the whole process.

MR. EPPS: I don't mean to interrupt your
testimony but I guess my question -- I think you just
answered what I was going to ask. In your relationship
with the patlient and the physician, what's different
between workers' compensation and patients that you
serve that aren't being funded by workers' comp?
What's the difference?

MS. SALAZAR: There isn't much difference
except that --

MR. EPPS: You spoke about the relationship
between you and the physician and the inability maybe,
I mean, the idea that the doctors says keep doing PT.
My question is: Eow is that different with workers'
comp as oppeosed to your treating of a patient that
isn't covered by workers' comp that's covered by
something else?

MS. SALAZAR: I think some of the difference
is, for example Aetna. I'm on the phone almost
everyday with Aetna. Aetna will only allow me to

treat, for example, mavbe for four sessions before we
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have to talk again. And I think this idea of case
management is a very good idea as long as it's
consistent. With RAetna they will tell me, "It doesn't
sound like they're getting better.” Or I can call
Aetna and say, "They're getting better. You only gave
me four, give me two more and I know I can get them
cured." So, I think there's that communication, which
we've never had.

So, if your idea is to implement case
management and that kind of thing, I think that will
help that. But it seems like if I don't have MD or DO
after my name a lot of my credibility is shot because
I'm only the PT who said something. Whereas I may be
the only one involved in the patient's care who has
given them a thorough exam. So, that's my point.

Page 26. Now, we're talking about shoulder
complex, the failure of improvement or resolution of
symptoms with conservative treatment for four weeks.
Again, there hasn't been a PT referral. What does that
mean? Does someone strain thelr shoulder and go home
for four weeks? What's conservative? If someone has a

simple shoulder straia and they come into therapy, they
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may be back to work in a week.

So, again, I'm concerned about that four
weeks. That's a long time. Some conservative
treatments are heat and rest and that may be fine but
four weeks is an awful long time for a simple
musculoskeletal strain.

Non-operative fracture subluxation on same
page 20.5.1l. Physical therapy beginning on four weeks
and continuing up to six months. That perimeter is
kind of limiting but it should be okay.

My other problem was on Page 28. Adhesive
capsulitis 20.5.5. Physical therapy tried one to six
weeks. With someone with a pure adhesive capsulitis,
six weeks may not be enough time and I'm concerned that
that limitation. Again, you know, we may be able to
call and say we're almost better but I'm concerned with
that time limit.

For rotator cuff tear back on Page 27, 20.5.4
physical therapy following surgery -- exXcuse me that's
B -- physical therapy following surgery three to six
months at decreasing intervals. Right now the standard

protocol for my orthopedic surgeons is absolutely ne
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active movement for our rotator cuff repairs for six to
eight weeks, completely only passive motion to 90
degrees only in flexion. So, I'm very concerned about
that limitation. It may be three meonths before my
patients can actively scratch their head for the first
time. The does are really limiting thelr rehab because
of their surgical preocedures and so having that kind of
time-frame may be very limiting on returning the
patient to work.

Page 29, 21.3.3, carpal tunnel. Response to
rest, splinting of wrist, steroid injection. Again
there's noc reference made here to any physical medicine
referral. Who is giving the splints?'Who is instructing
on rest and applicaticn of splints? Page 30 in regards
to carpal tunnel again, 21.6. The appropriate treatment
consists of the following -- non-cperative there is no
indication for a physical medicine referral in that
section at all either.

Page 31, surgical intervention -~ excuse me,
down at the bottom of the page, letter A. Surgical
interventicn is indicated by presentation and

intracperative findings. And then you have B, home
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health care rehabilitation. I think that the committee
is limiting themselives with home health care
rehabilitation for a carpal tunnel or any kind of
surgery for that does not necessarily need to be deone
at home.

MS. POSEY: I can tell you how this came
about. The example is, you have a person who has
carpal tunnel and has surgery and they have an arm
missing and therefore could not give themselves gelf
care. Therefore, someone might need home health care
in the sense of homemaker duties and sco on. It has
nothing to do specifically with treatment. It's an
example of when there's a compromise of activities of
daily living due to some proklem with the unaffected
limb.

MS. SALAZAR: Okay. When yvou go down that
list it talks about rehabilitations and then you have
another series of A to E. If that's the concern and
you want to refer someone ti home health, I think you
need to indicate that there will be a rehab referral.
I wouldn't want a home health aid going into the home

and performing these series of interventions on someone
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who was just recently postoperative for carpal tunnel.

So, it does say rehabilitation but again it doesn't say
by whom.

On Page 34, non-operative treatment again of
the knee. It does not in 23.2.1, letter C, physical
modalities and/or rehabilitative procedures again do
not specifically indicate whether that's a physical
medicine referral or who is giving that care.

Page 35, outpatient non-operative treatment,
24.3.1. Again physical modalities and or
rehabilitative procedures, there is no indication as to
who is delivering the service.

I think that is all.

MR. RICHARDSON: Ms. Salazar, you would do
us a great service if your comments would alsoc be
prepared in writing --

MS. SAT.AZAR: Okay.

MR. RICHARDSON: -- and submitted according
to the advertisements in the regulations. Are there
questions?

MR. EPPS: I have a comment. I commend you

for being very theorough in going through this.




MS. SALAZAR: Thank you. Sir, is there

anything I can help vou with the cervical tractien
guestion?

MR. THOMPSON: No. I just wanted to hear
another example. It was listed under 16.3.2.

MR. RICHARDSON: Don't lose that thought,
Paul. Well, thank you very, very much for your
comments. Thank both of you for taking the time to
come today to make these comments. The only other
maybe that I have listed is here is Scott Lloyd.

MR. LLOYD: I would like to say something
very quickly. My name is Scott Lloyd. I'm an attorney
for the United Mine Workers, District 6. I handle all
of the workers' compensatiocn cases for union members in
the northern panhandle of West Virginia who are dues
paying miners in that union. Presently we have about
1,200 files, 400 of which are actively in litigation at
the Office of Judges, more are mute, just in the
preliminary stage.

Obviously my opinion is going to be a little
bit claimant skewed and I want to point out one thing

that some of things I'm going to say. My position with
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the United Mine Workers is a salaried position. I
receive the same amount of money regardless of how many
cases I have. So, what I'm abcut te say is not
indlcated based on my fear of not getting a certain
amount of recovery from a case or something along these
lines. A lot of things I'm concerned about, our
district deoesn't even take fees on, such as temporary
total disability awards.

Now, most of my -- I'm going to state these as
concerns. They're really guestions because I don't
know how this is really going to work in implementation
yvet. And I'm all for -- like everyone else has said
here -- I'm all for some sort ©of changes to help these
people get guick treatment and back to work as quick as
possible. The biggest preblem I've seen in the years
that I've been doing this is the inability to get
treatment, appropriate quick treatment, which causes
lengthy pericds of disability, which makes
rehabilitation -- and I think that any of the physical
therapists would agree that when they get to them very
late, there's not as much that they can do for them at

that point in time.
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But basically let me just -- I'm not going to
go line by line. I made a few notes of a few areas and
a few phrases that caused me concerns. In the rules on

the treatment for the certain kinds of injuries, there
are a lot of statements such at the end of the proposed
treatment that the claimant should be fully recovered
or have no limitations after this type of treatment.

Now, I don't know what exactly that means.
I'm concerned of a crossover as to how that will be
used in a sense of will -- 1f the treating physician
gees these phrases, is he geoing to be afraid or
somewhat hesitant fto continue sending 219's down and
recommending treatment if his client is not better
because he wants to make sure he gets paid? Where I'm
from, we're having a hard enough time keeping doctors
on -- treating our people, especially psychiatrists --
I'll get to that in a minute.

It's hard enough to get these people seen and
the biggest concern I spend -- I spend half my time
with doctor's offices trying to help them get paid and
they don't want tc see clients that they think they're

not going to get paid on. And I'm concerned that when




they see a guy who should be fully recovered within

four weeks and they don't think he is, what are they
going do? Are they going to return him to work against
their better judgment or are they going to back off?
What are they going to do? That's my concern.

I don't know how it's going to work in
practice. I don't know if there will be any crossover
between them and your agencies. Second, what if, let's
say for some reason a claim is closed on a temporary
total disability basis for one of these types of
injuries that says he should be fully recovered within
four and let's say it's closed because adequate
information was not provided. 1If you file a reopening
application from this physician, are we going get
answers back that treatment modalities have been
expended and the anticipated periocd of disability has
expired, therefore, you should not be on anymere
temporary total disability benefits.

I'm concerned about that because I think
everyone, I mean, we have so many back injuries in the
coal mine and everyone is different. Some go back in

two weeks. Some of these guys are 55 years old and
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have been bending for 23 years in the coal mine. Their
back was already -- it's had so much degenerative disc
disease or what have you in there before they had this
injury, it's a lot different for them than it would be
for a 22 year old who 1ifted something and had a minor
injury and bounces right back and he's back at work.
And plus, is he returning to a coal mine or is he
returning to an office? That's a big difference and I
am speaking solely for the coal miners. That's why I'm
down here and that's our biggest concern.

Moving to the psychiatric guidelines. I
realize that that is, even as a claimant's attorney,
you know, I'm not —- I didn't Jjust £all off the turnip
truck. I read some of those reports; they bother me.
I mean, I'm not going to sit here and tell yocu that --
I won't lie tc you and say that I haven't tried tec use
them as a claimant's attorney but they do bother me.
You know, I have to; it's my job. But there are scme
concerns there but my biggest concern -- I'm going to
be honest -- my biggest concern is the type of report
you're asking from these doctors -- we have a very hard

time getting psychiatrist in the northern panhandle to
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even see people that we think legitimately need
psychiatric help. And I'm afraid that when they read

-— when they read the type of report that you're
reguesting from them, they're going to feel that that
is too much for what they get paid or don't get paid or
whatever and they're not going to do it properly. That
puts our claimants in a disadvantage.

I kind of noticed a conflicting =-- and this is
where I'm going to try to kind of point ocut a couple of
lines here just once. On the definition section of the
psychiatric guides when it talks about temporary total
disability. It does give a definition for temporary
total disability under the psychiatric guide, inability
to return to your Jjob essentially. Then when it goes
to Page 6, C at the top it basically says -- and I'm
paraphrasing -~ but you can't temporary total
disability on a psychiatric unless you're hospitalized,
1f you read that. That's the way I read it. Maybe I'm
misinterpreting it but it seems to me that those two
are kind of conflicting.

If you're going to define temporary total

disability and the definitions, then a psychiatrist
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ought to be able to put a person off of work for
something cther than a manic episode requiring
hospitalization or, vou know, something along those
lines or extreme depression. Because I know our
doctors, the doctors that I've dealt with find a lot of
times that, you know, they don't want to put them in
hospitals but they nzed to be treated and they need to
go through a plan and work often times is part of the
problem for them. You know, especially in the coal
mines when you're working mandatory overtime, swing
shifts, nighttime, daytime, all the time, sometimes it
doesn't benefit them to be back to work and I'm just
concerned. I may be reading more into it than what it
says but they appear to be a little bit conflicting, if
you just read them on the surface.

The other thing that bothered me and I'll give
ancther section here, 85-22-5, 5.2, deals with the
independent evaluator.

MR. RICEARDSON: Where is that?
MR. LLOYD: 85-22~5, 5.2, I didn't write
the page number. I'm sorry about that.

MS. GREENWOOD: Page 3.
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MR. RICHARDSON: Go ahead.

MR. LLOYD: Talking about an independent
evaluator and I've assuming -- I don't know whether
that means his treating psychiatrist or does that mean
for disability purposes and if it means only for
disability purposed, I'm confused by -- let’'s say you
have a standard claimant now that's off six months with
a herniated disc and he may never go back toc the work
he was doing before and he's pretty depressed about it
and his MD says I think you should see a psychiatrist
for a little bit. He goes over and he sees one. This
docter now under the rules now can get up to 10 visits
without prior authorization. So, he starts treating
him on those 10 visits but after the third he has to
provide a report and then he'll be referred out tc a -=-

MR. EPPS: Commissioner or psychiatrist?

MR. LLCYD: Eventually that commissioner or
psychiatrist is goling to give either a maximum
improvement disability rating, what have yocu. From
reading that, it sounds like that his treating
psychiatrist would be given very little credence in any

opinions he may have towards his level of disability
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because he is -- the way that's written —-- he is biased
or because he treats this man primarily, he's not an
independent evaluator. That concerns me, because like
I said, it's hard enough to get these people in to see
anyone let alone when it comes to the disability
pertion of a litigation or whatever, if that person is
going to be =~- these guidelines, protocols, whatever
are going to be used in determining the weight or
credibility of evidence because he happens to be a
treating psychiatrist. That's going to hurt a lot cf
our pecople as far as maximizing their recovery cn a
c¢laim and that's what they want to do.

MR. RICHARDSON: I can't find what you're
referring to. Are you referring to the objective
evaluator?

MR. LLOYD: Just a moment.

MS. GREENWQOQOD: Bottom of Page 3.

MR. TUCKER: The examiner should not be a
treating physician or vice versa. Is that vyour
concern, sir?

MR. LLOYD: Yeah. The psychiatric examiner

should be an objective evaluator whoe has no conflict of
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interest and no prejudgment regarding the claimant's
conditien or the presence or absence of impairment.
Bias in an examiner is an inherent risk performing
these examinations and self-scrutiny. 2and then it --
let's see —- there is a tendency to identify with the
referring sources. I don't know what that means.

MR. RICHARDSON: Let me see if I can clarify
this. I didn't write this. This was prepared again
through the Health Care Advisory Panel and in fact a
subgroup of psychiatrists. But what they are saying is
that a psychiatric evaluation should be conducted by an
objective evaluator and then it goes on to spell out in
Sub-A those type of things that might be characterized
as pro-plaintiff evaluation bias. And i1n Sub-B, thcse
characteristics that might be pro-defense evaluations.
And, vou know, I'm not sure I really understand --

MR. LLOYD: What I'm saying is, I'm not
grasping by this statement in here -- I'm not grasping
by this statement in here, I'm not grasping, you know,
certainly there is going to be no affect on a
psychiatrist being able to treat an individual. What

happens when he gets his disability evaluation by one




of your physicians, one of the commissioner's examining

physicians and that doctor says, "Well, he's got
dysthymia TIt's directly related to this injury or
post-dramatic stress and he's got a 20 percent .
permanent partial disability from this. We think he's
maximally improved. He's not goling to get any better.
He's going to require treatment on and off for many
years."

My client wants to litigate that. Based on
this, I'm concerned about an overlap of evidentiary
welght or credibility if the only guy he can use is his
treating psychiatrist. He can’'t afford to go to
another independent evaluator. He can't afford two or
three like the employer can. He can't do that. So,
he's got one and that's his treating psychiatrist. &and
I'm concerned about the way some of these things-~ I
guess it goes back to my original point, I'm not sure
how these are going to work when their actually
implemented. And I'm concerned about a little bit of
crossover between the medical portion of your office
filtering into the litigation portion of either the

Office of Judges or initial decisions by your office
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because of these guidelines.

MR. RICHARDSON: So, your concern is that
these types of objectivity issues would chill the
consideration of the treating physician's opinion cn
the extent of the psychiatric impairment?

MR. LLOYD: Either they would be afraid to
render i1t or it would =- the fact of rendering it, my
fear 1s, would make no difference anyway because of the
way these guldelines are written, much more credence
would be gilven to the one-time evaluator.

MR. RICHARDSON: I understand.

MR. LLOYD: And I don't feel that -- with a
psychiatric condition it's a little bit different when
you're sayving, "The guy has herniated disc 1-4, L=5."
You plug that into --

MR. RICHARDSON: I understand now what
vou're saying. And I think it's a point that needs to
be addressed by the panel and given comsideration.

MS. GREENWOCOD: I may shed a little 1light
from several years ago, three, four maybe when the
psychlatric sub-panel was meeting. The concern here

and this thing strings on if you notice 5.2 for, you
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know, two full pages pius a little bit, was to spell
out that the focus was really on the examiner and not
the interchange between the treating and the examiner.

MR. LILOYD: Uh-huh.

MS. GREENWOOD: But to spell out, put out
front potential examiner by biases as spelled out here,
pro-plaintiff, pro-defense which biases are there and
to display those in this document. There was no
thinking at the time of diminishing the treating.

MR. LLOYD: I understand but in reality the
only true independent doctor who fits into this
category is yours.

MR. RICHARDSON: But the reality is, Scott,
that our -- the people that do independent examinations
for the division also have plaintiff oriented practices
and defense oriented practices. And consequently when
they conduct an independent evaluation, we want them to
be cognizance of the potential for a pro-claimant
oriented bias or a pro-defense oriented bias. I think
that was the goal there. How many psychiatrist are
there in West Virginia?

MR. LLOYD: I mean, I'm going intc Chio now
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for psychiatrists.

MR. RICHARDSON: When you look at the pool
of psychiatrists that you draw from, it is a
sufficiently small enough pool that the independent
examination process -- there's not a pool of
psychiatrists over there and all they do are
independent exams. In fact, most of them, in all
candor, on any given situaticn may have conducted
evaluations relative to an individual with a plaintiff
or claimant oriented perspective, as well as a defense
criented.

MR. LLOYD: I don't want to belabor the

point but that was a concern. The other thing and this

Jjust may be my own -- I didn't quite grasp. I think
it's in the same section somewhere where it talks about
claimants' doctors' reports, I believe, and it
essentially says don't use big words. I mean, that's
essentially what it says. And I'm wondering, whose
benefit is that for. I mean, psychilatrists, I can't.
even talk to them half the time because that's all they
do use. I mean, I have to go -- whether it be yours or

the employer's or mine. You know, when you're talking
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about manic depressive episodes and -- whose benefit
are they talking about? Don’'t use big words. I mean,
my question is, why don't use big words? Their
profession uses big words.

MS. POSEY: I think you're talking about use
of conclusive terms and statements based on the unclear
named tests that place controversially or nonspecific
categorical terms. See, they're using big words --

MR. LLOYD: This is the one I'm talking
about, use of numerous medical eponyms and Jjargon that
are not explained in the text of the report and are not
obvious to the reader.

MR. RICHARDSON: Where are you?

MR. LLOYD: The same section she was guoting
from but a little further down. Page 4, H. I mean,
it's a minor point. It's just my guestion, what is the
that? I mean, if the guy is going to use a medical
definition, does he then have to go back and explain
what posttraumatic stress syndrome is to someone. I
mean, that's what it sounds like to me. And I don't
know whose benefit that's for.

MS. GREENWOQOD: This was a whole exercise
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section of the psychiatric sub-panel trying to work as
a panel and reconcile their inner-differences. None of
it is really--

MR. LLOYD: The last thing =-- I'm geing to
get out of here -- but the last thing I wanted to say,
again, I started by saying that I'm all for and my
clients are all for and my client, The United Mine
Workers, is all for aggressive treatment, aggressive
therapy, gquick therapy, quick return to work. I'm not
golng -- I'm not here to just keep them off -- I don't
get paid to keep them off.

The question that I'm concerned about is --
and I'1l give you an example -- when you have a lot of
hands in the fire, sc to speak, a lot of people telling
what's appropriate, what's not appropriate in these
guidelines. In cur typical case, we've got someone
from employer service, we have, you know, a physical
therapy place, we have the doctor, we have the, you
know, the commissioner, maybe the treatment team now,
all these people. &2and then vou have a claimant.

An example of a gentleman who had a foot crush

injury, was off on total temporary total disability,
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was doing everything, had no lawyer for guite a long
period of time, almost the first he was off, doing
everything that was reguested of him -- no disrespect
to the physical therapists here, I don't mean to do
that all -~ and they tried him on aggressive physical
therapy. That was the goal with employver services.
Get him in there; get him back to work. Get him on the
treadmill. ©Put his work boot on. Get him geing. He
kept telling everybody, "I'm hurting. I can’t do
this. There's something wrong with my foot. There is
something wrong with my feot.”

This goes on and con for almost a year until he
finally gets to another specialist after he got a
lawyer -- I'm not saying that had anything to do with
that, maybe he would have got there anyway -- but the
gentleman has problems now that may never be fixed.
aAnd going towards disability and the funds financial
situation, had he got to the right people first off, he
may not have near the degree of permanent impairment
that he's going to end up with because of the long
period of time and the leaning towards just physical

therapy. Hurry up. Get back to work. Don’'t send him




to any of these other doctors.

And I like I said, I'm all for that as long as
people -- and I think the physical therapists said
that, too -- most of them i1If things aren't getting
better would like to have the authority and I would
like them to be akle to say, get him to another
doctor. Get him ocut of here. We're not helping him.
And I think that would be very beneficial to my people
because in every profession from lawyers to doctors,
veah, there's a group of people that aren't up to
snuff. Everybody knows that. There's is nothing we can
do about that.

But on the whole I would like people like her
to have that authcrity to be able to do something like
that or call somebody and say, "We're not helping,"
before this gets any worse. If it's something like RSD
that has a window of treatment, yvou know, let's get him
out of there and get him to a specialist. And as leong
as these in practice work that way, and some of the
concerns are addressed, then I think it would be a good
thing. But I'm just afraid of some of those items.

That's it.
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MR. RICHARDSON: Questions for Mr. Lloyd?
Scott, thank you very much. Your comments are well
thought out and would you please again prepare your
written comments for consideration.

MR. LLOYD: Sure.

MR. TUCKER: Commissioner, I got a questicn.
Maybe somebody could enlighten me, maybe somebody from
HCAP or Dr. Tully. Why do we get into putting in on
Page 4, 5 and 6 about--

MR. RICHARDSCN: Where are you? On the
psychiatric?

MR. TUCKER: Why do we get into putting in
A, pro-claimant evaluation biases and B, pro-defense
evaluation biases. Why do we get into that in putting
those into a rule or a guideline? Why do we do that?

MS. POSEY: I think Judy had already
answered that Fred.

MR. TUCKER: Maybe I missed it.

MS. POSEY: Yeah, I think. She said when
the sub-panel worked on this material, they were aware
among themselves as people who did exams for employers

or employees that there were certain things that might
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crop up in a report that didn't have a place there as
an objective report. So, they wanted to be specific

about what people should be aware of, show them up as
nonokjective.

MR. TUCKER: But teo me what you're doing is
putting something in there that muddies the water,
causes more litigation, you know, causes more
confusion. Now, in all due respect to the psychiatric
panel that entered this in, you know, this is the
problem that I've experienced in psychiatric treatment
of claimants is the fact that we get into all this B.S.
and stuff, yvou know, put it in here to start with. You
know to me and all due respect to the HCAP panel,
you're creating problems.

MS. GREENWOOD: But the physicians who work .
on this from both sides that had -- that knew their own
predispositions and those of their co-colleagues on the
panel, all of them wanted to spell out, to put it cn
the table to make it clear what they should be looking
for in reading reports. There was no disagreement
between the psychiatrist that may do a few more

claimant than the defense evaluations. We can take
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this back to the psychiatric sub~-panel and have them
review it, given the comments.

I'm just giving you the history of what they
were resolving within their own sub-panel and a amongst
themselves.

MR. TUCKER: I would like to clarify --
maybe for ignorance -- why we needed it to start with.
I'm a layman.

MS. GREENWCOD: I was just giving vou the
history, we can take it back to the sub-panel and have
them reevaluate the placement of that particular part
of the rule.

MR. RICHARDSON: Other gquestions or comments
by the panel members? Now, Mr. Thompson you had a
gquestion on the physical ~--

MR. THOMPSON: I forgot what it was now.

MR. RICHARDSON: I think that if I recall
correctly it was on Page 15 of the Series 20 proposal
regarding protoccls and guidelines for the treatment of
selective workers' compensation injuries. It had heome
cervical traction and then a such as or e.g. in bed,

seven pounds, twe hours, four times a day, for seven to




ten days. You had asked Ms. Posey if she could possibly

give other examples of that.

MS. POSEY: Well, I think a physical
therapist would be in a better position to say what
another example wcould be but maybe in bed with five
pounds for one hour, three times a day for four days or
something. Would that be ~- it would be that kind of
thing.

MR. BATES: I would be very happy to provide
those professional services to the gentleman on the end
of the table.

MS. SALAZAR: I don't think you need for
example.

MR. RICHARDSON: We understand that, but he
did ask for another example.

MR. BATES: There's a huge variation in the
amount of force, length of time, in which something
would be applied depending on the particular sort of
problem with the spine or supporting structures that
you were trying to treat. Anything more than about 25
might give you some concerns. Anything less than or

around about five or seven, you're not going to be
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doing too much at all. That's wvery broad, very general.

MS. POSEY: I think what the panel wanted to
avoid was the idea that you send somebody home with a
traction apparatus and said, do traction. They wanted
a prescription by a rehab professional, physical
therapist, to say what should be done.

MR. RICHARDSON: And maybe the right way to
deal with that is to say in the rule that that
prescription or the treatment must be articulated or
something.

MS. GREENWOOD: There should be a
prescription, make a generic statement rather.

MR. RICHARDSON: Mr. Thompson, did that
respond to your question?

MR. THOMPSON: Yes.

MR. RICHARDSON: Other panel members, any
questions, comments? After having heard comments from

-- does anyone who expressed on the sign-in sheet that
they did not wish to speak, has anyone reconsidered and
now decided they would like to speak?

Well, then I want to thank everyone in

attendance for taking the time to be here today.
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Personally, I think that the insights will be useful in
the further refinement of the proposals from the Health
Care Advisory Panel, Again, comment period remains
until --

MR. KOZAK: May 1lst.

MR. RICHARDSON: Comments are teo be sent to

MR. ROZAX: Attention: ILisa Kern, Post
Office Box 3922, Charleston, 25339.

MR. RICEARDSON: And with that, I declare
the meeting adiourned.

(Whereupon, the hearing was concluded)
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April 10, 1995.

MR. TUCKER: My name is Fred Tucker. We have
some other members of the Performance Council with us
that I'll intreoduce. I convey to voun the apologies of
the commissioner who had to attend a interim committee
meeting in the state legislature on workers' comp. Ee
sends his apologies. He will try to make the meeting
in Charleston.

We have another meeting on these same proposed
guidelines in Charleston, West Virginia, I think, this
Thursday. But I would like to welcome everycone here.
If you do want to speak we'll -- make sure you signed
the roster. We'll just go down in the order you signed
the roster. The information that I have, today we're
here for the purpose of having a public hearing for
comment on Series 20, 21 and 22.

Series 20 is the protoceols and gquidelines for
the treatments of workers' compensation injuries under

Series 20. Series 21 is guidelines for controlled




substances. And Series 22, psychliatric permanent
impairment evaluations, evidence and ratings of
psychiatric impairment due to workers' compensation
injuries.

What we would like to do is if you are going
to speak, 1if you want to address all three -- we've got
some more pecple coming so we'll wait just a moment.

Once again I would like to welcome everyone
here. The purpose of today's meeting is a public
hearing for comments, written or verbal on Series 20,
21, and 22 of the proposed quidelines and treatment and
protocol for workers' compensation under three
entitlements. That's the treatment of workers'
compensation injuries under 20, controlled substance
under 21 and psychiatric permanent impairment
evaluations and ratings and psychiatric impairment due
to workers' compensation injuries. Those are the three.

We will be very informal today. As I said
prior to some of you folks just coming in, Commission

Richardson couldn't be with us today due to a




commitment. He had an interim committee meeting with
the state legislature on workers' comp in Charleston.
He sends his apologies. I would like to introduce you
to the rest of the members of the performance council.
To my right Mr. David Harris, Richard Humphreys, Thcmas
Rotenberry, my name is Fred Tucker and this is Mr.
Everett Sullivan and this is our court reporter, Angela
Robinson.

John, could I have the other list of those
folks over there, please? HNow, I will go down the list
-- whoever wants to be first, it doesn’'t make any
difference to me. Who wants to start the thing off?
I've got a list the way you signed it, I can call your
name if you want to speak you can feel free to do so or
we could just start with the front row and come
forward. It doesn't make any difference to me,
whichever way you want to do it. Do you want to go off
the list of how you signed in? Would that be fair?

William Walter?

MR. WALTER: HNo.




MR. TUCKER: Louise Hockenberry?

MS. HOCKENBERRY: Just observing.

MR. TUCKER: Tom Mansion?

MR. MANSION: No. Just observing.

MR. TUCKER: Vicky Legg?

MS. LEGG: I'm just here observing.

MR. TUCEKER: Sue Hobney?

MS. HOBNEY: (Indicates no.)

MR. TUCKER: Tim Divine? Will you speak Mr.
Divine?

MR. DIVINE: Yeah.

MR. TUCKER: Sit right up here. However you
want to do it, Jjust so this lady here -~ make sure she
gets your name. I would like alsc anyone that wants to
speak, later on if you would, if you could as a
privilege for us to reduce it to writing and send it to
the members of the council, we'd appreciate it. Go
ahead, sir.

MR. DIVINE: I don't know how you want to go

about discussing the document. There's several




guestions pertinent to the document that I have abecut
the committees, about other things like that. If it's
specific comments to the document you'd like right now,
maybe at the end the others, it doesn't matter.
Whatever order you would like to take them.

MR. TUCKER: 8ir, like I said, we have three
series that we're here to have a combined public
hearing on. I guess whatever one of the three that you
want to start with. If you just want to address one cor
all three, feel free to do so. And as far as questions,
we have Mr. John Kozak, the general counsel with us.

He may be able to help us in that endeavor but we'll
try to answer any gquestions you have and maybe the
council may not know because we have djust, vou know,
received these things ourself and the purpose of it is
to try to get you folks input. 8o, you go right ahead,
sir.,

MR. DIVINE: I guess the first question is,
this is the performance council, right? So, you are

‘the individuals who will be making the determinations




on any changes of this document.

MR. TUCKER: Yes, sir.

MR. DIVINE: And we don't have before us the
people from HCAP, right?

MR. TUCRER: No, sir. I don't think there's
anybody here -- yes, there is.

MR. DIVINE: One thing that I would reguest
is maybe among the other documents that would be made
available to the public would be the complete list of
those individuals that participated in HCAP and their
backgrounds and possibly how they were chosen or
selected. We're from the Eastern Panhandle and I know
that there are members of the Eastern Panhandle on the
HCAP committee, no physicians or care people.

MR. RQZAR: I can address part of that. How
they were chosen, the 1990 legislation created the
health care panel and it just said that there had to be
at least a minimum of five members to be appointed at
the will and pleasure of the commissioner. And what he

basically did is he tried to take a representative of




each of the specialty groups, subspecialty groups that
dealt with workers' compensation claimant, particularly
the folks that could come to meetings. They meet at
least once a month in Charleston and a number of
subgroups meet as subcommittees.

Normally what they'll do is, let's say we have
an orthopedic problem, Bill Sayle, who's the
orthopedist on the panel itself has a group of folks
from around the state that he then corresponds with
about whatever the issue is and then he reports back to
the panel on behalf of that group. But I can get you a
list of names. I have them with me as a matter of
fact.

MR. DIVINE: That would ke great. Another
one of the things that seem to be missing from the
document and I den't know if this is something that can
be included or mavbe sent out later at a different time
but an annotated bibliography list of where the
protocols and guidelines came from.

In other words, what is the scientific basis
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behind the document. It locks like a lot of care and
preparation has gone inte the creation of the document
but to be sure that this less or more than just a
number of people's opinions. It would'interesting to
see the scientific data and then the bibliographies
related to the conclusions. I had a question too I
guess about and specifically the area that I'm most
interested in as a physical therapist representing
private practice is with the physical rehabilitation.
documents and that would be the one I would
specifically be referring to.

And the question that I have is, I did see
throughout the document that there is an indication
particularly at the end that case management will he
done anytime any of the perimeters have been exceeded
in terms of the norms of care that the document
discusses. My gquestion is: Is this going to be
peer-viewed? Is this going to be done entirely within
the workmen's compensation fund or is BECX going to be

the reviewer of this? I have some understanding from
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BECX that they will be the reviewers, that this is part
one —-- the document passing is part one.

Part two, HCX will then put on, for example, a
physical therapy peer review. Individuals around the
state have already been talked to about being the peer
reviewers. And then that goes back to on the sconcmic
page. It says, "Divisional experience and one-time
training policy yearly, expenses thereafter for medical
professionals to assist the division." Deces that mean
a contract with HCX?

I think everybody's anticipation was that
compensation would be more a peer reviewed or with an
agency or a state rather than outside the state. The
other thing that I had a question about was what
happens to these individuals at the conclusion when
they've gone through the system, they've had their
brief rehabilitative care? Do they automatically then
go into vocational rehab? It seems to be cne of the
parts of our system that's excessively burdened with

the return to work issue. There's just some typos in
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the document but I don't know 1if those are so much
important because I'm sure there will be an editor
reading through that.

When they indicate physical therapy or
physical rehabilitation or rehabilitation or outpatient
treatment, who specifically is indicated by that? Is
that by the State Practice Acts? Who can render that
care is the question I would have. 2nd specifically, I
think and particularly going back to the annotated
bibliographies that I spoke of, there's a particular
protocol for all cervical patients where they receive
home traction, 7 pounds, 2 hours, 4 times a day for 7
to 10 days in the initial protoceol. I kind of have a
question about that in terms of the scientific
validity. And presently the workers' compensation fund
does not frequently reimburse for home cervical
traction. So, that would have to be a change in
workers' compensation that they will now do that.

MR. BRAUTIGAM: Tim, I might just add right

there that these weren't written as a protocol to be
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followed. I think it was acceptable care and the thing
is, everything even if it's written with regards to -=-
my name 1s Jack Brautigam and I'm from Morgantown
Physical Therapy and I sit as an alternate or
co-alternate member on the Health Care Advisory Panel.
A number of different specialties including
neurosurgery, orthopedics physiatry, psychiatry, family
practice -~

MR. DIVINE: Nursing, pharmacy =-=-

MR. BRAUTIGAM: Nursing, pharmacy, workers'
compensation sat down and developed these things. So,
some of these things even when they apply to what you
might think is a physical therapy related issue are
suggestions of other disciplines and again they're not

-- they're guidelines and they're not specific
treatment protocols. I think that's the biggest thing
to remember. Not everything is a protocol and if
you're reading it like that then --

MR. DIVINE: It doesn't make a lot of

selisea.
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MR. BRAUTIGAM: Right. Well, it doesn't
make a lot of sense and plus it's not appropriate.
That's not for everyone one. Basically, as I recall,
that was probably a neurosurgical recommendation right
there that some neurosurgeons like to take some of
their patients and place them on home traction as a
trial. And, again, whether that as a physical
therapist that would be my treatment proteccol or my
treatment plan, which it probably would not be, it
still is an acceptable plan to some of the other
professionals on the panel.

MR. DIVINE: The question is how restrictiwve
the document will be. I mean, as a source -- as a
guideline it seems a fairly acceptable document but in
talking to HCX, my understanding from the person I
spoke with, that the document will become a restrictive
document. That it will be something that will be held
to.

In other words, even with the offering of

physical rehab measures it very definitely spells out
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when they're appropriate, when they're not appropriate
and how long they're appropriate and what freguency
they're appropriate. To me that's a fairly restrictive
guideline. If we're willing to take these as a
suggestion then I kind of wonder the importance of
having such a document.

MS. HOBNEY: Could I say something there?
Let me address that. I'm Sue Hobney. I'm a nurse with
workers' comp that is now doing case management. I'm
the only one they have right now, in the plans there
are more. To address your question earlier about case
management, the plan is for it to be in-house. That's
what we're doing right now. Right now I werk with Team
2, which a Marion/Monongalia County. HCX is not
involved in any way. The claims' managers monitor them
and they are in fact at this present already using the
guidelines. And how it's being stressed is every case
is different; we know that and these are only
guidelines. And kind of how the process is evolving

now is we meet once a week and that's myself with the
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team and I'm now -- last week just started meeting with
the Martinsburg Team, also. They're fairly new.

MR. DIVINE: Who is that? We have several
rehab nurses that tried to get in touch --

MS. HOBNEY: With the claims team in
Charleston that's going to be handling all the cases in
the Panhandle area. So, I meet with them in
Charleston. I have a list of their complete names but
they're just the claims' members. What we do at this
point is when they have someone that seems to be
deviating significantly from the guidelines, they bring
it to the meeting. We address it. If I feel like, as
a nurse, I'm really not sure, you know, what is going
on here. Why then, I alsoc meet once a week with the
medical support group which is subcommittee from HCAP
that's made up of the orthopedic surgeon, the
chiropractic doctor, the osteopath, Jack, a rehab
specialist, a nurse and myself and a psychiatrist
also. And there is to be a neurosurgeon on it, he just

hasn't been able to attend. I make a copy of the
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complete case, take it to them, they review it, and
make their recommendations. What I tell health care
providers is they also in turn have that same option.
If a claims' manager would tell you, you know, you've
exceeded the guidelines. I don't feel that more
physical therapy is indicated. Then you can request
that case management intervention be addressed and then
it will be taken to the medical support group, which is
physicians basically with myself and a vocational
specialist and Jack as physical therapist.

So, it's very multi-disciplinary discipline.
And it's addressed in that manner. But they are being
used right now and they're simply being used in that
manner as guidelines and as of right now, that's how we
plan to continue to use them, not as protocol that it
has to be stuck by. But in order for the system to
work consistently, there had to be specific guidelines
that were available to the health care providers
because I think that's one problem that the health care

providers always had previousiy with utilization review
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when done by an outside company is that they were not
given the information. They weren't made privy to
these guidelines that they're supposedly following.
And I think that's what workers' comp is trying to do,
actually make it much better for the providers by
making the information available to them that they're
trying to follow and then that way everyone can work
together a little bit better. But case management will
be provided in-house is the plan at this time.

MR. DIVINE: Well, that may be the plan but
I have some confusion then because I spoke with HCX
before I came up here. We found this out through a
physician that when a workmen's compensaticn e¢laimant
comes to our office after the first visit we have to
£ill out an BCX form, submit it to BCX. It is then
reviewed. At that point we will be given the green
light te treat or not to treat for a limited number of
treatments. HCX has already contacted peer reviewers
within the state. They're no longer doing utilization

review which was in the past.
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In the past, as a physical therapist, they
were interested in my opinion about the claimant's
progress. They would talk only to the physician and to
the claimant. My question to HCX was: Why are you
interested in talking to us now? And it's not because
they are no longer doing utilization review but they
actually have added a physical therapy department our
specific case. I know one of the peer reviewers in the
state now. He's been contacted to go to Charleston for
a training period. I asked why we had not been
formally notified in any kind of document. They said
that they were not going to formally notify but that it
was going to go out, "Word of mouth." And they are
waiting upon the passage of this guideline. That's
part one. Part two is, HCX will be doing physical
medicine review.

MSE. HCBNEY: Now, what you have to
understand is the transition period. The claims' team
fpr the Martinsburg area has only been up since, what,

the first of February and they're not handling that
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many cases as of yet. They're not handling every new
case that comes in.

S0, workers' comp cases are now being handled
two different ways. What they call current state,
which is any claims that were already opened prior to
the claims' team in that area becoming active are being
handled by HCX. ECX is intervening there. Any future
state claims, which is how they're referred to, which
are claims that are being handled by the new claims’
teams, with the claims' management system that workers®
comp is implementing. HCX at this time is not involved
in any way. They don't do any authorization. They're
not involved in absclutely any way at this time. So,
it's very confusing to you as a provider because we're
still -- while we're in transition we just have to
handle them two different ways. Because as the claims’
team is new and coming on board, why, they just can't
handle every claim in that area. 2nd it's confusing to
you, I know, but once it's all evolved then it will be

much easier.
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MR. DIVINE: So, the information I receiwved
was incorrect and the form that they FAXed me to fill
out with every new presentaticn of a claimant was
wrong. I should not send that to them.

MS. HOBNEY: Well, it depends on whether
that claim is being handled by a claims' manager or if
it's being handled by HCX. Now, one way you can find
that out is, just ask the claimant. If the claimant has
a claims' manager, they will know. They may only be
able to tell you their first name but at some place
they will have their name and telephone number written
down.

Also, and I don't know how your business is
run but on the compensability letter, rather than being
signed by the commissioner, if they have a claims'
manager that compensability letter is signed by the
actual claims' manager with her direct phone number and
address. That's another way you can tell.

A little problem with that is though a lot of

the larger fac;lltles that letter actually goes to a




22

business office that’'s someplace else rather than
directly to the office. But the claimant will know if
they have a claims' manager because these claims'
managers contact them immediately when they receive the
1, 2, 3 form. They also contact the employer and the
physician immediately and they have contact, you know,
fairly freguent contact with the claimant just to check
and see how they're doing and so on and so forth. So,
the claimants are familiar if they have a claims'
manager.

MR. DIVINE: I'm never seen that document
but is there a number that we can have that we can call
and we can identify that directly rather than relying
upon the claimant? Is there a number in Charleston or
your number?

MS. HOBNEY: I can get that number for you
because what you would need is the team leader for the
team in your area and I'll have to get that number for
you.

MR. DIVINE: And then they can tell us right
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away whether HCX will be reviewing or -- you know, the
difficulty is --

MS. HOBNEY: It is confusing but it's
transition and any transition, you know, tends to be a
little bit confusing. Workers' comp department has
made -- just tried their very hardest to make it the
least confusing as they can but the change is so
dramatic going to the claims' management system and,
vou know, the feedback they've gotten so far, the areas
where it's very active is just excellent. The
employers, the physicians, the claimants, everycne is
much happier with it but it's transition and it is
geing to be confusing at times.

MR. DIVINE: The case management idea is the
most ideal of situations and that's probably our
greatest concern is that we may or may not move fully
to case management within the state rather than going
to an outside firm such as an HCX which has been picked
up and dropped by many states, including New York, as a

non-cost-effective manner in whichrto deal with
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claims.

I would like to know and if we could possibly
get some kind of a guide as to the time frame that this
hopefully will transpire and take place in. There is
some confusion and I think maybe HCX needs to be
contacted because they’'re giving out giving contrary
information to that which you just gave me. So, that's
a concern. The guidelines themselves are nicely
generated. There's a lot of nice information if
EE they're used as a guideline, I think that's an
appropriate usage of them but if they become a
restrictive guideline, I think there's a problem with
that. I'll go ahead and let somebody else have the
podium and maybe another couple of questions will come
up. But that's my big concern. I'd like to see a
better passage of information.

MR. TUCKER: We'll see to it, Mr. Diwvine,
that your questiocns are answered. The panel may not be
able -- but the information that you need, we'll see to

it that you get that from the division.
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John, what is the comment period for this? Do

you know? We need to get that information. Like I
said, we would like to have your written comment and I
would like to make sure that you get the information
that you need, sir.

MR. DIVINE: Particularly since this goes
into effect without legislative action.

MR. KOZAK: The comment periocd ends at 5:00

on May 1ist.

MR. DIVINE: And 30 days thereafter -- after
the panel has reviewed it, it becomes law?

MR. TUCKER: Right. ILike I said, if you
don't get your information you need, you know, see to
it that, you know, that the council -- before we take
any action we will try to have all your questions
answered, sir, to the best that we can. Okay? We
appreciate your comments. Sir, I have one guestion.

Do you have any idea how many of these particular
situations are being handlgd by case management, what

percentage right now?
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MS. HOBNEY: I just happen to I have the
March 7th claims®' status report that I can give you. I
don't have the April one yet. When I was in Charleston
last week the computers were all down because of the
move and everything. That's the March that gives the
claims' status report of the seven teams that are up
and actually last Thursday they graduated two more
teams, teams eight and nine graduated and they have now
started.

MR. SULLIVAN: Are they the ones, Sue, over
in Martinsburg?

MS. HOBNEY: ©No. That's teams six and
seven. They graduated I believe it was February. Team
six is the Martinsburg, Eastern Panhandle. Team seven
is the Wheeling, Northern Panhandle.

MR. TUCKER: But that is the -- what we're
operating under right noew is that protocol right now --
the team management concept?

MS. HOBNEY: Right. The claims' management

concept. 'On team two and I want to say the first five
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teams but I know the first four teams are now handling
100 percent of all new cases in their area and in fact
are going back and taking over old cases or picking
them up. But they are handling 100 percent of the
claims.

MR. TUCKER: That's the new cases?

MS. HOBNEY: Right.

MR. SULLIVAN: Do you have a percentage of
all claims that are being handled by the case
management teams?

MS., HOBNEY: It's on here someplace but I'm
trying to find where it was.

MR. TUCKER: Any of the panel have anything
they want to ask that speaker? At this time I would
like to introduce a late arrival. Mr. Paul Thompson is
also a member of the council.

Janet Downey?
MS. DOWNEY: No.
MR. TUCKER: Karen Ash?

MS. ASH: No.
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MR. TUCKER: David?

DAVID: No.

MR. TUCKER: Tom?

TOM: (Indicates no.)

MR. TUCRKER: Dr. Vaglienti?

DR. VAGLIENTI: I just have a couple of
specific comments. First, I would like to request that
a copy of Title 85, Series 21 be sent to me so I can
review it in detail to 99 J.D. Anderson Drive, Suite 4,
Morgantown, West Virginia. Then a few specific
comments with respect to protocols and guidelines for
treatment under cervical disc herniation and lumbar
disc herniation. Epidural stercoid injections were not
present and should be and are clearly cost-effective
and scientifically proven to shorten return to work
time and need to be included if not. My partners and I
who treat chronic pain patients and some acute workers'
comp injuries have had concern that physicians who
specifically treat chronic pain were not part of the

health care advisory panel.
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We have made attempts through Jack Brautigam
and through cur local senators to see that one of us
could possibly play an alternate role because we feel
it's important and you gentlemen certainly know it's
important because if you look at your numbers, a very
few percentage of injured workers will come to need
chronic pain management, however, they will consume the
lion's share of awvailable moneys out there, which may
then rob money needed to treat those acutely injured
workers who have a better chance of returning to work.
So, we feel very strongly that this is an important
omission which should be corrected if at all possible.

Secondly, with respect to the guidelines for
controlled substances, I would say that in light of the
fact that there is an absence on the advisory panel of
chreonic pain management physicians that this particular
guideline be rethought and that in this day and age the
use of chronic narcotics for chronic nonmalignant pain
does not carry the stigma that it did at one time and

is in fact very effective in a limited number of
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patients. I would strenuously reject a rule which had
a list of contraindications for the use of controlled
substances specifically without any input. In dealing
with chronic narcotic use on a regular basis and in
only having the synopsis of the guideline to go by, I
could really think of nco contraindication to the use of
controlled substances. Certainly no hard
contraindications, perhaps a relative contraindication
or two but nothing specific that would limit me from
giving a person a pain pill if he needed it -- he or
she needed it.

And in addition to that, I would like for
you=~all to know that through Senators Oliverio and
Mansion, we will be attempting to introduce some
legislation next year that makes it easier for
practiticners to treat chronic pain of malignant and
nonmalignant origin because we want to dispel a lot of
the bad rumors and bad stories that are out there about
the use of narcotics. Many people are very functional

on small doses of oral narcotic and, in fact, some
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could even return to work if it were not specifically
disallowed by their employer or low doses of pain
pills and this is done now throughout the world.
I'll take any questions if there are any, if

not, I appreciate the opportunity to speak.

MR. HARRIS: Do we have a copy of Series 21
here?

MR. KOZAK: I brought a limited number with

me and they're all gone.

MR. TUCKER: I can give him mine. You can
have mine at the end of meeting. Do you have to
leave?

DR. VAGLIENTI: ©No. 1I'm going to stay for a
little while longer.

MR. TUCKER: I would be glad to let you have
mine.

DR. VAGLIENTI: 1I'd like specifically to say
that we're working closely with Sue and her teams to
in-service and educate them about the use of chronic

pain treatment facilities and their regiments and
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really would like to be involved when that comes up. I
know that Dr. Cochran, who is a physiatrist, has been
working on some guidelines which we initially reject on
their face -- that they're now how pain management is
practiced in 1995 and we would appreciate the
ocpportunity for input. Thank you, again.

MR. TUCKER: John, what did you say the
comment pericd was?

MR. SULLIVAN: May lst.

MR. EKROZAK: 5:00.

MR. TUCKER: We welcome written comments
too, doctor, if you so desire, sir.

MS. HOBNEY: And I might here go ahead and
answer your gquestion. I finally found it on here. As
of the first of March -- so this number has already
increased now that we're in the first of April -- as in
the first of March, 20 to 25 percent of all currently
opened total temporary disability claims were being
managed by claims' teams. 8o, it's progressing along

réally well. So, that's increased by now even.
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MR. TUCKER: Anybody else have any
questions? If not, Tom, do you have anything you want
to say?

TOM: No.

MR. TUCKER: Joe?

JOE: No.

MR. TUCXER: Mike Martin?

MR. MARTIN: I had one thing I really needed
to clarify. The institution of case management that
will be primarily for a number of treatments and it
won't be so much for -- to make sure that -- what I'm
trying to get at is the guidelines won't 1limit our
ability to perform certain types of procedures or
treatments.

MS. HOBNEY: The guidelines are simply that;
they're gnidelines. You have to understand and maybe
that's what I think a lot of the providers don't
understand completely, the whole transition process
that's going on in the workers' comp department right

now. They are switching to the claims' management
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process, the employees that were down there are now
being trained. They had originally contracted with an
outside company to do the training, they're now deoing
the training in-house. And the claims' managers are
civil servants that have worked for workers' comp
previously.

So, they come from all different types of
backgrounds. Some of them have more medical than
others and so on and so forth. But in order to provide
consistent treatment, they needed guidelines to go by
and they are simply that, guidelines. And in the way
it is supposed to work, there would never be a decision
made but what you would be consulted. And I think,
Mike, you've spoke with me and you've already spocke
with many <¢laims' managers that are there anytime
there's a problem.

If you think maybe we should try this or maybe
we should try that, they're open for your comments.

But the guidelines are made available so that everybody

is kind of aware of what's expected and it's to get
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away from these -- so that where they just go on and on
forever, the claimant is not showing any improvement
vet the same treatment keeps being rendered for months
and months and months and we have nothing to go by. An
by the guidelines then we can they have something to go
by to at least guestion, this is not proceeding as a
normal low back injury would and they know at what
point to start really questioning a little bit more, at
what point to refer it for case management, which at
this time, you know, would be myself, which would be a
nurse. And I might add that, you know, with the case
management we make the home visits to the claimants,
make visits with the physicians, at least talk to all
those that are involved and do the case management.
But it's simply guidelines so that care can be more
consistent and there's something to go by.

MR. MARTIN: My concern is that if an
attending physician makes a certain diagnosis and there
is a certain number of treatments that are supposed to

go with that diagnosis, then our hands will be tied to
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deviate from that but that's not going teo be the case.

MS. HOBNEY: I mean, every case is going to
be different. This person is going to have other
contributing factors. Now, that's what needs to be
made known and that's where a little bit of the
responsibility is going to fall back on to the
physician and the care providers to provide this
information to the claims' managers. You know, number
of six on the 219 says, "Has anything happened to cause
a delay in this recovery?"

Well, on the previous 219 the doctor was
expecting a return to work date of 2-15. The new one
comes in and says, "No. He won't be able to return to
work until 5-15." So, he's delaying recovery pericd by
three months, yvet, in block number six where it says,

"Did anything happen to delay recover?" He marks
"no." So, I think it's going -- a little bit of the
responsibility at this peoint if you're not following
the guidelines -- 1f it's treatment is falling outside

the guidelines then, yes, the care providers are going
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to be a little bit more responsible to provide
information to the division as to why this person is
falling outside the guidelines. That doces not mean
you're going to be cut off.

If it's legitimate, you know -- the whole goal
is recovery for these people. We by no means want to
just say, "Okay. If your diagnosis is this, you're
going to get this and that's all you're going to get."
That's not what we want at all.

MR. MARTIN: Thank you.

MR. TUCKER: Does anybody else have any
questions? Jack Brautigam?

MR. BRAUTIGAM: I just one specific thing on
the 85.20, on the treatment guidelines with regards to
acute herniated cervical disc under 16-3.2 nonoperative
treatment that this section be consistent with the
herniated lumbar disc and stating appropriate referral
for physical medicine which would include P.T., O0.T.,
D.C., D.0., M.D. referral under the herniated cervical

disc guidelines. BAnd this is just a general comment
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that I hope that these would be structured and I'm not
sure in the review process if there's a designated time
for the review of the treatment guidelines with regards
to their ethicacy and also for their revision so that
they can remain.

Right now there have been somewhat of what --
I think as they were made as guidelines and they were
made to be dynamic document and I would hope that there
would be something that could be placed in there to
insure that they remain current and a dynamic working
document.

MR. TUCEKER: Let me see if I follow you,
Jack. What you're saying is that you would like to see
the rules contain langunage that would keep them current
with any changes in the --

MR. BRAUTIGAM: Right. So that current
revisions can be made and they can remain dynamic. If
we find errors as we're working through it that they
can be revised. Thank you.

MR. TUCKER: Thank you. Anybody else have’
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Betty Bailey?
BAILEY: No comment. Just observing.
TUCKER: Paula Mullinex?
MULLINEX: (Indicates no.)
TUCKER: Amy Welch?
WELCH: No comment.

TUCKER: ILinda.

LINDA: Nothing. Just observing.

TUCKER: Eric Kessler?
FESSLER: No comment.
TUCKER: And Debbie Malloy?
MATLOY: (Indicate no.)
TUCKER: Roger Hamrick?

HAMRICK

No.
TUCKER: Does anybody else have any
sir.

DIVINE: Two more questions. One had to

do with Item No. 16.3.3, which reads, "Claimants with

significant neurclogical deficit, uncontrollable pain,

improve after two to four weeks should
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be referred for consultation to a surgeon who does
cervical operations." In an area, even as well served
as the Eastern Panhandle, might tell yvou that there are
few physicians currently orthopedic or neurosurgeons
who will see spinal compensation patients and I might
also tell you that 1f a cervical patient after four
weeks is not responsive to care must therefore be sent
to a specialist who does spinal surgerj. They're going
to have to come to Morgantown or Charleston or they're
going to have to go out of state for services.

Sc, there might be consideration about
changing that to possibly an orthopedic or a
neurosurgeon or scmeone who takes care of spinal
patients who may or may not do spinal surgery but
typically manages spinal patients. That may be more
efficient and at some point in the future if the
patient is not responsive then the referral te a spinal
surgeon. The other question that I identified that came
up was == and this was another conversation witthCX

again -- to make things as efficient as they can
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particularly for the case management team and currently
we correspend to yvou-all by telephone calls or by our
daily progress notes. And as in the past, we've tried
to give you the information most pertimnent to your
evaluation of the patient and for example the green
form, the IME form which the physicians use to evaluate
back patients was literally not available to my
physicians for usage.

MS. HOBNEY: It is available and in fact that
is on the medical support group it's one of the things
that we had recommended because we have a lot of
trouble. Neurosurgeons, time wise, don't have time for
that. And there is a number that you can call at
workers' comp to get forms. Just call and request
these fact forms and they're available to you and we're
more than happy for the physical therapist to £ill them
out.

MR. DIVINE: For any allied health person.
But in the past‘—- if I'm not correct, you can correct

me. But in the past they were not available to
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non-physicians. We had called the department or the
division and had been told if we're not a physician we
could not have them. I did obtain them from the state
senator.

MS. HOBNEY: I've been there since January
and they've been available since then. Prior to that,
I don't. You may very well be correct. But I have
been there since January and they have been available
since then. The problem might have come because of
just right under the bottom it says, "To be completed
by the physician." BAnd, Jack, you can correct me if
I'm wrong but that’'s how=- originally they were
developed for the attending physician.

MR. BRAUTIGAM: So, I think somebody gave
yvou misinformation because I've been using them for two
years.

MR. DIVINE: I think that happens to
frequently. Every time we call, we get a different
answer. -

MS. HOBNEY: And in those instances, that's
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where the claims' management is going to be great.
Because then you're going to have somebody you can call
and say -- and what I was alluding to was because this
does say "To be completed by the physician."™ The
department where the forms are generated from may have
felt that they were only to be supplied to physicians
and that was not correct.

MR. DIVINE: My point with that being it
would be nice if maybe as a injunctive document HCAP
could then come up with some functional recording of
pertinent information that case management may need. At
present it must be awfully hectic every time you
receive an initial evaluation or update or progress
note from variocus clinics and practices, there's
probably information that's missing that would be
helpful when you're evaluating that claimant's need or
information that's really not demonstrative of any
objective findings and I think as the document like the
guidelines are taken, there also should be some

decuments indicating what perimeters need to be
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routinely recorded so that as assessment can be made on
an official basis. When I spoke to HCX they said they
have absoclutely no preference te functional outcomes,
none of the scales or models is that they are currently
using. Those documents exist and maybe someone could
find it but that might be real worthwhile venture is to
come up with pertinent information which can be added
to in them.

MR. TUCKER: Anyone else? Any questions or
comments? I would reiterate one more time that May 1st
is the end of the comment periocd. If anyone wants to
have written ccmment, you can obtain the address from
Mr. Rozak and send them to his attention. BHe'll see to
it that the council gets them and then the council will
react to those and take into consideration -- also we
will once again, Mr. Divine, we'll see that you do get
the guestions answered that you need, if not, you let
us know. Anyone else? John, you have anything you
want to say?

MR. KOZAK: If anybody does want to mail me
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anything, it's Post Office Box 3922, Charleston, 25339.
My last name is R-0-2-A-K.

MR. TUCKER: Does any member of the council
have anything they would like to say at this time?

MR. HARRIS: I would like to thank each and
everyone of you for coming out especially you-all who
made public comments. We certainly will take those
into consideration in our deliberations of these
matters.

MR. TUCKER: Anybody else? If not I declare
the meeting closed and I appreciate everybody coming.
Have a good trip home.

(Whereupon, the hearing was concluded)
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