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August 23, 1995

The Honorable Ken Hechler
Secretary of State

State Capitol Building
Charleston, WV 25305

Re:  Filing of Proposed
Legislative Rule,
Title 85, Series 20;
“Guidelines for the Treatment
of Workers’ Compensation Injuries”

Dear Secretary Hechler:

Please consider this letter to be my writien approval of the a&ﬂ noted proposed rule.

Pursuant to Enrolled Committee Substitute for House Bill 4030, Regular Session, 1954, the
department of Commerce, Labor and Environmental Resources was abolished. Pursuant to that same
bill and to Executive Order No. 5-94 of the Governor, the commissioner of the Bureau of
Employment Program is empowered to promulgate rules without the consent or approval of a
department secretary.

Thank you very much for your assistance in this matter.

Very truly yours,

A ¥chadin

Andrew N..Richardson
Commissioner

Offices located at 4700 MacCurkie Avenus, S.E. & Telephone: (304) 926-5130 e Fax: (304) 926-5414
An Equal Opportunity/Affirmative Action Employer




_FILED

EXEMPT LEGISLATIVE RULES his 23 (l2s K'SS
BUREAU OF EMPLOYMENT PROGRAMS ' o
WORKERS' COMPENSATION DIVISION '

SERIES 20
Protocols and Guidelines for the Treatment of Workers'
Compensation Injuries

§85-20—-1. General.

1.1. Scope. -- This rule implements the provisions of West
Virginia Code, $§23-4~3, §23-4-3a, §23-4-3b, §23-4-3c and 23-4-8
regarding the protocols and guidelines required for the medical,
surgical, dental and hospital treatment of claimants for injuries
sustained in the course of and resulting from work.

i.2. Authority. -— West Virginia Code, §21A-2-6(1), -6(2) &
-6(1l4); S§21A-2-19; 8§21A-3-7(b) & =7(c); and §23-1-1. Pursuant to
West Virginia Code, §21A-3-7(c), rules adopted by the

compensation programs performance council and the commissioner
are not subject to legislative approval as would otherwise be
required under West Virginia Code, §29A-3-1 et seq. Public
notice reguirements of that chapter and article, however, must be
followed. Pursuant to Enrolled Committee Substitute for House
Bill 4030, Regular Session, 1994, the Department of Commerce,
Labor and Environmental Resources was abolished. Pursuant to
that same bill and to Executive Order No. 5-94 by the Governor,
the Commissioner of the Bureau of Employment Programs 1Is
empowered to promulgate rules and regulations without the consent
or approval of a departmental secretary. i

1.3. Filing Date. —- August 23, 1985
1.4. Effective Date. -~ October 4, 1995
§85-20-=2. Purpose of these rules.

The purpose of this rules is to implement the provisions of
West Virginia Code, §23-4-3, §23-4-7a(a), =7a(b) and -7a(h) and
§23-4-8 which relate to the development of protocols and
guidelines for the treatment of claimants for injuries sustained
in the course of and resulting Zfrom work. Payment for other
periods including mechanical appliances and devices pursuant to
W. Va. Code §23-4-3(a)(l) is to be made when such services or
mechanical devices are reascnably regquired. The protocols and
guidelines adopted by this rule have been approved by the health
care advisory panel and recommended to the compensation programs
performance council for its adoption. The rule is applicable to
evidence submitted by any party to a claim and to evidence
gathered by the division.

§85-19-3., Definitions.




guidelines adopted by this rule have been approved by the health
care advisory panel and recommended to the compensatlon programs
performance council for its adoption. The rule 1s applicable to
evidence submitted Dby any party to a claim and to evidence
gathered by the division.

§85-20-3. Definitions.

As used in these rules, the folWOw*ng terms have the stated
meanings unless the context of a specm ic use clearly indicates
another meaning ls intended.

3.1. "Commissioner" means the Commissioner of the Bureau of
Employment Programs pursuant to West Virginia Code, $§21A-2-1, and
West Virginia Code, $§23-1-1, and any deputies designated pursuant
to West Virginia Code, $§21a-2-12 & -13.

3.2. “"Division" means the Workers' Compensaition Division
within the Bureau of Employment Programs as provided for by West
Virginia Code, §21A-1-4, and West Virginia Code, §23-1-1 et seq.

3.3. The following will be referred to throughout the rule
by the abbreviation indicated.

3.3.1., Magnetic resonance imaging - MRI
3.3.2. Encephalogram - EEG
3.3.3. Cat Scan - CT scan

3.3.4., Electromyogram - EMG

§85-20-4. Adoption of Standards.

4.1. The treatment provided for the injuries listed in this
section are designed to assist health care providers in the
evaluation and treatment of claimants. As the guldes are not

intended to dictate results and it is recognized that individual
cases .may differ, deviation from the guides is anticipated as
necessary in some cases. The treaters/examiners report must
thoroughly document and explain the action taken and the basis
for the deviation from the guide.

§85—-20-5. Treatment guidelines: post concussicon syndrome.

5.1. Pést concussion syndrome 1s a «clinical syndrome
characterized by a variety of vague symptoms including a




headache, dizziness, memory dysfuncticn and depression, following
head trauma. There is little relationship between the serious
nature of the trauma and the severity and duration of the
symptoms. :

5.2. The diagnostic criteria consists of a persistent
dysfunctional state feollowing head trauma without clinical or
laboratory sign of serious intracranial or cervical spine
disorder.

5.3. The appropriate diagnostic tests and evaluations are
as follows:

5.3.1. Neurological examination;
5.3.2. MRI;
5.3.3. EEG;
5.3.4. Electronystagmyogran; and

5.3.5. DNeuropsvchological testing if no improvement
after four weeks.

5.4. Symptomatic therapy for post concussion syndrome
includes: '

5.4.1. Analgesia;
5.4.2. Medication for labyrinthine dysfunction;

5.4.32. The use of narcotic medications is not
indicated; and

5.4.4. Severe dizziness or mental/emotional problems
may require hospitalization for acute care rehabilitation.

5.5. While the estimated duration of care is variable, a
return to work is anticipated in four weeks or less.

5.6. The anticipated outcome 1is full recovery. In some
cases there may be residual symptomatology such as dizziness or
mental /emotional changes. These conditions may be disabling and
may be permanent,. -

§85-20-6., Treatment guldelines: corneal abrasion.

6.1. Corneal abrasion is ugually caused by a foreign body




striking the eye resulting in a disruption of the corneal
epithelium. The foreign body deces not remain in the eye.

6.2, The diagnostic criteria consists of complaints of pain
and blurred vision. Photophobla may or may not be present.

6.3. Appropriate diagnostic tests and evaluations include a
determiniation of wvisual acuity, a slit lamp examination and,
when indicated, a dilated fundus examinestion.

6.4. Treatment 1s administered on an outpatient basis and
consists of topical antibiotics, cycloplegics, and a pressure
patch. For severe pain analgesics may be indicated.

6.5. The duration of care consists of daily visits up to 72
hours with & return to work within two days unless there are
complications.

6.6. The anticipated outcome is full recovery.

§85-20-7 Treatment guidelines: corneal foreign body.

7.1. Corneal foreign body generally occurs when striking
stone; hot metal may perforate the cornea and enter the eye.
Contaminated Zforeign bodies pose a risk for corneal ulcers or
systemic toxicologic effect.

7.2. The diagnostic critdria consists of pain which occurs
either immediately after the injury or within the first twenty-
four hours, accompanied by a sensation of something in the eye,
and photophobia. The pain is aggravated by blinking or moving
the eye. Vision may be affected 1f the foreign body is in the
visual axis. - B

7.3. The _appropriate dlagnostic tests and examinations
consist of a comprehensive examination, including determinaticn
of wvisual acuity, a slit lamp examination and dilated fundus
examination when indicated to rule out intraoccular foreign
bodies. An orbital x-ray or CT scan may be indicated if there is
& suspicion of ocular or orbital penetration.

7.4, Treatment is administered on an outpatient basis and
consists of the Ffollowing:

7.4.1. Removal of embedded forelgn body;

7.4.2. Topical antibletics, c¢ycloplegics, and pressure
patch;




7.4.3. Analgesics for the first several days;

7.4.4. Daily visits until the cornea is healed; and

7.4.5, If a scar remains _in the visual axis,
corrective lenses or surgery may be reguired to attaln optimal
vision.

7.5. In uncomplicated cases the claimant is expected to

return to full work within one to two days.

7.6. Full recovery is expected unless the foreign body
leaves a significant scar in the visual axis, in which case
decreased visual aculty may be permanent.

§85-20-8 Treatment guidelines: hyphema.

8.1.. Hyphema is bleeding within the anterior chamber of the
eye, typlcally caused by a severe blunt trauma to the eye

rupturing intraccular blocod vessels. Hyphema may be associated
with disruptions of the trabecular meshwerk and lead to angle
recession glaucoma. Early <complications include elevated

intraccular pressure causing blood stalning of the cornea, vision
loss, and most significantly, rebleeding which will occur in up
to 30% of the cases within the third t¢ fifth day. Rebleeding
may cause marked elevation of intraocular pressure, corneal blood
staining and visual loss. Late complications may include angle -
recession glaucoma and cataract. Claimants at considerable risk
for complications include these with sickle c¢ell or other
coagulopathy.

8.2. Diagnostic criteria consists of a history of a blunt
trauma to the eyes. The physical findings may include red blood
cells visible within the antericr chamber, a lavered clot
£illing the entire anterior chamber and/or intraocular pressure
elevation.

8.3. The appropriate diagnostic tests and examinations are
as follows:

8.3.1. Immediate referral to an opthalmologist as this
is an ocular emergency;

8.3.2. A comprehensive examination by an
ophthalmologist including a slit lamp exam, determination of the
intraocular pressure, and a dilated Zfundus examination if
possible;




8.3.3. Orbital x-rays may be indicated to rule out
other orbital injuries; and :

8.3.4. A platelet count and coagulation study as
indicated as well as a sickle prep, and hemoglobin

electrophoresis as indicated.
8.4. Appropriate treatment is as follows:
8.4.1. Qutpatlient treatment is 1ndicated 1f the

hyphema is not severe, there are no complications present and the
claimant is reliable. Treatment consists of the following:

a. Strict bed rest for five days;
b. Daily eve examinatlion;
<. Medication which may include the following:

topical «cycloplegics, steroids, c¢cular hypotensive and oral
predniscne and/or aminccaproic acid;

d. Eard shield to be worn day and night; and

e. A gonioscopy after 2-3 weeks.

8.4.2, Inpatient  treatment  is indicated for
significant hyphema, marked intraocular pressure elevation,
complication or unreiiable care and consists of the following:

a. Medication as noted for outpatient care;

b. Hospitallzation with strict bed rest for five days;

and
c. Surgical evacuation of the clot,

g.5. Return to full work is anticipated in three weeks for
uncemplicated cases. Evidence of disruption of 1ntraocular
structures dictates lifetime monitorin for glaucoma and
cataracts.

8.6. The anticipated outcome 1s resolution of the hyphema
with return of visual acuity.
§85-20~9 Treatment guidelines: eyelid laceration.

9.1. Eyelid laceraticns may occur from blunt injuries or
from laceration by a sharp object. They may involve only skin,




evelld muscles, eyelid margin, the lacrimal drainage system and
may be associated with an orbital foreign body.

9.2. The diagnostic criteria consists of laceration and
bleeding, which may be profuse.

g9.3. The appropriate diagnostic tests and examinations
consist of a comprehensive examination including a visual aculty
and a slit lamp examination to rule out an additional injury. A
dilated fundus examination may be conducted when indicated.

9.4, Appropriate treatment is as follows:

9.4.1. Qutpatient treatment 1s appropriate for
uncomplicated lacerations. Sutures are generally removed in one
te two weeks and medication may include antibiotics and
analgesics.

9.4.2. Inpatient treatment is appropriate for injuries
involving the lacrimal drainage system or those penetrating the
orbit. The surgical repailr may or may not reguilre general
anesthesia. Intravenous antibiotics are often indicated.
Depending on the severity of the injury and overall conditicn of
the claimant, a one to two day hospital stay may be reguired.
Medications may include topical, oral or parenteral antiobiotics
and analgesics.

9.5. In uncomplicated cases ithe clalmant is expected to
return to full work within two weeks with medical follow-up in
four weeks. Damage to the eyelid muscles resulting in traumatic

ptosis may reguire six to twelve months to resolve, or may
ultimately require surgical repair.

9.6. The anticipated cutcome is full recovezry.

§85-20-10. Treatment guidelines: canalicular laceration.

10.1. Laceration in the medial eyelid may injure the upper
or lower canaliculus or lacrimal sac, resulting in constant
tearing or abscess in the lacrimal sac (dacryocystitis). The
presence of an infection within the lacrimal system wusually
requires surgical repair. o

10.2. The appropriate diagnostic criteria consists of a
laceration in the medial eyelid. Any laceration to the punctum
may include canalicular laceration. Tearing cor bloody tears and

laterally displaced punctum may be present.




10.3. The appropriate diagncstic tests and examinations
consist of a comprehensive examination, including visual acuity,
glit lamp, examination, dilated fundus examination and probing of
the canaliculus. Orbital x-rays or CT scan is appropriate if a
fracture or foreign bodyv is suspected.

10.4. Apprcpriate treatment is as follows:

10.4.1. Outpatient treatment is appropriate for simple
lacerations and repair,. Treatment consists of surgical repair
including stent placement and topical drops and oral antibiotics
as indicated.

10.4.2. Inpatient treatment 1s appropriate for
contaminated or complicated wounds. Treatment consists of the
following:

a. Surgical repaliring; may include cemplex
reconstruction;

b. Antibiotics and toplilcal medications as indicated;
and

c. Lacrimal bypass surgery 1f repair is unsuccessful.

10.5. The estimated duration of care in uncomplicated cases
is two weeks with follow-up in 3 - 6 months.

§85-20~-11 Treatment guidelines: orbkital contusion.

11.1 An orbital contusicen is usuwally a result of blunt
trauma causing swelling and ecchymosis of +the orbit not
associated with any fractures or significant lacerations.

11.2 The diagnostic criteria consists of a history of a
blunt trauma to the ocular area, with progressive swelling of the

lids, ptosis, proptesis of the eye and diplopia .

11.3. The appropriate diagnostic tests and examinations
conslist of: o

11.3.1. Comprehensive examination, including an
assessment of visual acuity, slit lamp examination, and a dilated
fundus examination;

11.3.2. Orbital x-rays; and

11.3.3. CT scan may be indicated.




11.4. The appropriate treatment is as fcollows:

11.4.1. Cutpatient <treatment 1s appropriate in
injuries without complications. Treatment includes analgesics,
ice packs and systemic antibilotlics as indicated.

11.4.2. Diminished visual aculty or severe pain may
indicate a more extensive Injury and may warrant inpatient
treatment for further evaluation and treatment.

11.5. In uncomplicated cases the estimated return to work
is one to two days. Disability may be Ilonger if diplopia or
ptosis persist. -

11.6. The anticipated outcome is resclution of the swelling
and diplopila wlith return of normal ocular motility.

§85-20~-12 Treatment guidelines: orbital fracture.

12.1. Fractures of the orbit may be indirect, resulting in
a ‘"blowout" of the orbital floor or medial wall, or direct
involving fractures of the orbital rims.

1z.2. The appropriate diagnecstic criteria consists of a
history of blunt trauma to the eye, usually by an object larger
then the bony orbital opening. The eye may appear proptosis or
enophthalmic. Ccular motility is usually diminished. There is
usually numbness over the cheek due to injury to the infraorbital
nerve. There may be a palpable fracture of the orbital rim.
There may also be a fracture of the zygomatic arch.

12.3. The appropriate diagnostic tests and examinations are
as follows:

12.3.1. A comprehensive examination by an
ophthalmologist 1i1s necessary, 3including a visuwal acuity, slit
lamp examination and dilated fundus examination;

12.3.2. X-ray of the orbits; and

12.3.3. Coronal CT scan.

12.4. Appropriate'tréatment is as follows:

12.4.1. 1In uncomplicated cases outpatient treatment is
appropriate and consists c¢f the fellowing:
12.4.1.a. Outpatient follow-up for 1 - 2 weeks;
S




i2.4.1.b. Cral antiblotics; and

12.4.1.c. Analgesics may be reguired.

12.4.2. Inpatient treatment is appropriate for severe
fractures or cther complicated injuries. Treatment consists of
the following:

a. Surgical repair;

b. Medicatlons include antibiotics and analgesics; and

c. Hospiltalization from 1 - 3 days.

12.5. The estimated duration of care is as follows:

Diplopia may resolve spontaneously within one to two weeks
with small fractures not reguiring repalr. Double vwvision
generally resolves within two to three weeks after surgical
repalr unless” there 1s intrinsic . damage +to the extraccular
muscles.

Modified work may be required with diplopia resolved. Heavy
work can generally be resumed three weeks after injury if surgery
is not required, or three weeks after surgical repair.

12.6. The anticipated outcome is resolution of diplopia and
normal functioning of the eye. Numbness over the cheek may
persist for one year or longer and 1s not affected by surgical
repair. 7
§85-20~-13 Treatment guidelines: corneoscleral lacerations.

13.1. Corneoscleral lacerations are pgotentially severe
injuries resulting from sharp objects making forceful contact
with the globe.

13.2. The appropriate diagnostic criteria consists of:

13.2.1. A detailed examination by an ophthalmologist
including visual acuilty, slit lamp exam, intraocular pressure and
dilated fundus exam. '

13.2.2. CT scan of orbits may be regquired.

13.3. Appropriate treatment is as follows:

13.3.1. Small partial thickness lacerations:

10




13.3.1.a. Follow-up and/or patching; and

13.3.1.b. Bandage contact lens application and follow-

up .
13.3.2. Full thickness corneal lacerations:
a. Bandage lens application;
b. Cyanoacrylate tissue adhesive and protective
shield;
c. Surgical repair under general anesthesia and

hospitalizaticn;
d. Cycloplegic, steroid and antibiotic drops; and
e@. Hospitalization: 0 - 7 days.

13.4. The estimated duration of care and anticipated
outcome: -

13.4.1. Partial thickness laceration:

The claimant should wear a protective shield for three to
six weeks. Modified work may be done after several days. Normal
visual function after six weeks.

13.4.2. Full thickness simple corneal lacerations:
Treatment lasts from two to four months. Protective shield
should be worn for six weeks. Return to full work after suture
removal in three to four months 1f vision is adequate for fusion.

13.4.3, Lacerations 1inveolving lens, uveal tissue and
retina:

Six months to achleve stabllity after which contact lens
correction of the apheskic condition may allow good visual
recovery.

§85-20-14. Treatment guidelines: chemical ccular injuries.

14.1. Chemical injuries may result from an almost infinite
variety of agents contacting the ocular surface, with the extent
of the injury largely & function of the nature of the substance
involved, how much ocular surface 1s involved, and duration of
exposure. '

11




14,2. The appropriate diagnostic criteria is as follows:

A detailed examination is performed after copious irrigation
(see treatment). It 1s vitally important to know the chemical
causing the injury, its concentration and amount of expcsure.

In alkali Dburns, the Hughes <classification (grading or
corneal haziness and loss of blood vessels at limbus) is helpful
in assessing long term prognosis.

14.3. The appropriate treatment is as follows:
14.3.1. Acute phase (0 to 7 days).

a. Immediate copious irrigation using any nontoxic
irrigating soclution;

b. Detailed cphthalmeclogic exam, including pH level of
eye secretions;

c. Topical stercids, antibictic dreops, topical
ascorbate and c¢ycloplegic agents;

d. Follow-up outpatlient for 3 weeks;

e. Immediate referral to ophthalmologist for alkaline
burns; and

f. Monitoring for systemic effect of toxin.

48]

14.3.2. Severe chemical  injuries should be
hospitalized for treatment for several days.

14.4. The estimated duration of care depends on the extent
of the initial injury. Milder injuries may permit return to work
after several days. Moderate chemical injuriles (if bilateral)
may need severali weeks to recover. Severe burns (if bilateral}
may be blinding. 1In many cases corneal transplants may be able
to restore vision.

§85-20-15. Treatment guidelines: cervical musculoligamentous
injury (sprain/strain).

15.1. Symptoms are believed toc be reslated to a partial
stretching or tearing of the soft tissues (muscles, fascia,
ligaments, facet Joint capsule, etc.). Neck pain may be
accompanied by vague upper extremity complaints. The recovery
period is of variable duration, but generally is less than three
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or four weeks.

i5.2. The appropriate diagnestic criteria consists of the
following: '

i5.2.1. Pertinent historical and physical £indings
documenting the mechanism and degree of force and the time
sequence before the onset of sympteoms is impertant. The onset of
neck paln and paraspinal muscle spasm begins either suddenly:
after the injury occurs or develops gradually over the next 24
hours. This pain is usually aggravated by motion of the neck and

frequently is relieved by rest. It can be accompanied by
paresthesia or a sense of wedkness 1n the upper extremities
related to the muscle spasm in the neck. Physical £findings

include tenderness to palpation, spasm of the paravertebral
muscles and aggravation of the pain with motion.

15.3. The appropriate diagnostic tests and examinations are
as follows:

15.3.1. If indicated by examination, anteroposterior,
lateral, lateral flexion and extension x-rays of the spine and
open mouth view to visualize the odontoid process are
appropriate. Other xz-rays may be added to the roentgenographic
series asg indicated. Straightening of the cervical spine is
frequently observed con the lateral xz-ray.

15.3.2. Further imaging may be indicated depending
upon clinical course.

15.4. The appropriate treatment is as follows:

15.4.1. Outpatieni treatment:

a. Nonoperative treatment:

a. Indications: Almost &all claimants with cervical
musculoligamentous (sprain/strain) can be treated conservatively.
However, disruption of intervertebral ligaments with subluxation
is an indication for surgery.

B. Treatment cptions:

(a) Analgesics;

(b)y Muscle relaxants;

(¢} Anti-inflammatory drugs, non-stercidal;




(d) Physical modalities and/or rehabilitative
procedures may be helpful;

(e) Occaslonal trigger point injections may be
helpful; and B

(f) Manual manipulation and mobilization.

15.4.2. Inappropriate treatment:

a. Operative treatment 1is inappropriate for cervical
strain; T
b. Narcotic medication for prclonged period of time;
and
c. Inpatient treatment.
15.5. The estimated duration of care 1s 1 to 4 weeks;

not to exceed 3 weeks.

15.6. The anticipated outcome:
15.6.1. Resumption of nermal activity without
residual symptoms in most cases.
15.7. Modifiers (age, and co-morbidity).
15.7.1. If the claimant has not responded to the above-

outlined <treatments within four weeks, the claimant must be
referred to an appropriate specialist.

§85-20-16. Treatment guldelines: acute herniated cervical disc.

16.1. A cervical disc syndrome is a condition 1in which
there 1is a bulging or rupture of the intervertebral disc. This
may be lateral, compressing a root and causing a radiculopathy,
or midline, conpressing the spinal cord and causing a myelopathy.
This most often occurs at the C4-5, C5-6 and the C6-7 disc
levels.

When the C4-5 disc ruptures there is pressure on the C5
root. This may cause pain over the top of the shoulder in the
"epaulet" distribution. Tingling is not common. There may be
weakness of the deltoid muscle. Occasionally the biceps reflex
is diminished. When the C5-6 disc ruptures there is pressure on
the C6 radt with pain as well as tingling and decreased sensation
over the thumb and index finger, weakness of elbow Zflexion, and
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diminution of the biceps and brachial radialis reflexes. When
the C6-7 disc ruptures there is pressure on the C7 root with pain
and tingling in the index and wmiddle fingers, weakness of elbow

extension, and diminution of the triceps reflex. There can be
more axtensive weakness than noted above, although the
description is that of the c¢lassic syndrome. There may be
changes in other reflexes, and the sensory abnormalities may be
somewhat variable. Pain, sensory changes or weakness may
predominate because of ill-defined differences in sensibility of

the different components of the nerve. Over time the pain may
resolve due tc permanent damage to pain fibers, leaving the
claimant with motor and sensory dysfunction which still may merit
decompression. '

Myelopathic symptoms may occur due to central disc
protrusion and cause sensory (particularly posterior column) and
motor dysfunction in the arms and legs, and bladder and bowel
symptoms,

16.2. The appropriate diagnestic criteria is as follows:
The o¢nset may be sudden or insidicus, Neck pain is common,
especially at night and with the neck in extensicn. Neck motions
are frequently limited and cause an exacerbation of pain. The
hallmark 1s arm pain and/or paresthesia. The pain is often
described as a sharp, shooting pain that radiates from proximal
to distal along the anatomic course of the nerve.

: The Spurling test (neck extension and tilting the head
toward the painful arm followed by axial compression of the
cervical spine) 1is often positive. The neurclogical exam may be
normal 1f compression is not too severe or there may be weakness,
sensory impairment and/or altered reflexes.

16.3. Appropriate diagnostilc tests and treatments are as
follows:

16.3.1. In the face of a typical history and physical
examination, plain spine x-rays are indicated since treatment may
be altered 1f there are associated problems such as ostephytes.

16.3.2., Non-operative treatment:

a. Cervical traction;
b. Cervical collar may be used; not tc exceed one
week;
. * N ?
c. Use of analgesics, mild relaxants, and non-—

steroidal anti-inflammatory drugs; and

d. Appropriate physical medicine referral to include

-
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rhysical agents; exercise, and manipulatidn/mobilization.

e. Indications for inpatient admission:

A. Inabllity tec control pain; and

B. Progressive neurclogical deficit.

16.3.3. Claimants with signi;icant neurologic deficit,
uncontrollable pain, or who falil to improve after two to four

weeks should be referred for consulzation to a surgeon whe does
cervical operations.

16.3.4. Neuro-Imaging examinations:

a. Myelography Zfollowed by CT scan with contrast
medium in place. Myelography with CT scan is the established
test for evaluating the presence of nerve root compression. To

warrant treatment, abnormalities must relate to the clinical
problems of the claimant. There 1s 1no reason to admit & claimant
to & hospital overnight feor a myelogram. Persistent post-
myelogram syndrome should be treated by hydration, caffeine,
and/or blood patch as an outpatient procedure;

b. MRI, although occasionally 1t may not provide
complete informaticn about root compressicn or bony anatomy; and
therefore,

c. EMG and nerve conduction velocity studles may be
reguired to determine exact level of compression and rule out
peripheral nerve compression, but should be delayed 21 days from
onset of symptoms.

16.3.5. Inappropriate diagnostic - tests and
examinations: = :
a. Computed tomography without myelographic dye,

although this may be helpful £for other conditions such as
infection or tumor; '

b, Myeloscopy:

c. Dermatomal somatosensory evoked potentials;
d. Thermography; and

e, Spincscopy.

16.3.6., Operative treatment:

a. Failure of non-operative treatment o rellieve
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sympTooms;

b. Quality of claimant's life significantly impaired;
or R
c. Presence of significant or progressive neurclogic
deficit, either radiculopathy or myelopathy diagnosis confirmed
by myelogram with CT scan, or by MRI

16.3.7. Procedure cptions:

a. Laminectomy with excision of disc or arthritic spur
or foraminotomy. Fusion is not indicated for a simple disc.
Discharge 2 - 4 days post op. Posterior fusion i1s not indicated
unless approved. :

b. Anterior cervical diskectomy, especlally in cases
where there is medial compression. Discharge 1-3 days post op.

c. Complicated - after wound infection,
thrombophlebitis, spinal £fluid leak, or other significant
complication has been contrcliled; and

d. Rehabilitation may be regquired.
16.4. The estimated duration of care 1s as follows:

16.4.1, Non-operative treatment - if still symptomatic
by six weeks, must be referred for surgical consultation; and

16.4.2. Operative treatment - depending on degree of
neurclogical impalrment and persistent pain. If paln persists
over three months after surgery, the claimant should be referred
for comprehensive pain management. If a disabling neuroclogical
deficit persists more than three months, vocatlonal guidance
should be considered. If a fusion has been done, the claimant
may require short and/or long term medified work.

§85-20-17 Treatment guidelines: low back musculeligamentous
injury (sprain/strain).

17.1. Strains and sprains are a common cause of acute low
back paln encountered in the general populaticn. These Injuries
often are the result of the mechanical stresses and functional
demands placed on the low Dback area by everyday activities,
Symptoms are belleved to be related to a partial stretching or
tearing of the soft tissues (muscles, fascia, ligaments, facet
joint capsule, etc.) The conditions, for the vast majority of
claimants, are of short., duration and complete recovery 1is the
general rule. Most claimants with a musculoligamentous injury to
the low back recover rapidly, with 30% to 60% of claimants
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recovering within one week.
17.2. The appropriate diagnostic criteria consist of:

Onset of low back pain and paraspinal muscle spasm begins
either suddenly after the injury occurs or develops gradually
over the next 24 hours. The pain is usually relieved by rest and
aggravated by motlon of the back. The pain usually does not
radiate Dbelow the knee, and the strain is not accompanied by
paresthesias or muscle weakness 1in the legs. Physical findings
include low back tenderness to palpation, loss of normal lumbar
lordosis, and spasm of the paravertsbral muscles. Straight leg
raising and other tests that cause spinal metion may increase low
back pain. The claimant may stand with a list to the side or in
a flexed position. The neurological examination and nerve rsot
stretch tests usually are negative.

17.3. Appropriate and inappropriate diagnostic tests and
examinations are as follows:

17.3.1. Although the diagnosis of a musculoligamentous
injury is not based on radiographic criteria, plain xX—rays may be
indicated Dbased on mechanism of injury (actual trauma,
hyperextension, compression), & high index of clinical signs of
pathology, or treatment plan for manipulative therapy. Pain
which persists (no improvement) longer than 2-4 weeks or worsens
may also be criteria for x-rays.

17.3.2. Inappropriate diagnostic tests and
examinations during the acute phase of the first four weeks:

a. CT scan;

b. MRI;

<. Bone scan;

d. Myelography;

e. EMG;

f. *Thermogram;

g. *Evoked Potentlals;
h. *Myeloscopy; and

i. *3Spinoscopy;

*Never appropriate
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17.3.3. Failure to improve in four weeks warrants an
appropriate second opinion be obtained.

17.4. Treatment considerations are as follows:

17.4.1. DNeonecperative treastment:

a. Indications: Almost all claimants with low back
musculoligamentous (sprain/strain) can be treated satisfactorily.
No indications exist for the use of surgery in the treatment of
low back musculeligamentous injuries.

b. Treatment options:

A. Short-term bed rest for approximately 2 days with
appropriate positioning;

B. Analgesics;
C. Muscle relaxants as needed;
D. Anti-inflammatory nonsteroidal medication;

E. Referral for physical medicine (PT, OT,
DC, DO, and physiatrist);

r. Physical modalities In conjunction with proper
body mechanics and flexibility, endurance, and strength
reactivatlon exercises;

G. Manipulation of spine;

H. Occasional trigger point injections; and

I. Lumbosacral ccrset or brace.

17.4.2. Inappropriate treatment:

a. Operative treatment is inappropriate for low back
strain;

"I

b. Prolonged bed rest beyond two days;

c. Narcotic medication for prolonged period;

d. Home traction; and

e. Inpatient treatment.

o 4 weeks; not to

ot

17.5, The estimated duration of care: 0
exceed 8 weeks.
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17.6. The anticipated outcome 1is resumption of normal
activity without residual symptoms in most cases. Transitional
activities may be required.

17.7. Modifiers (age, and co-morbidity).

Co-mobidity (e.g., degenerative disc disease,
spondylolisthesis, segmental 1nstability, osteoporosis, spine
deformity) may be asscociated with a higher incidence of
persistent symptoms.

§85-20-18. Treatment guidelines: herniated lumber disc.

18.1. Claimants under treatment by their own physiclan who
fail to improve after two to four weeks - refer to an orthopedic
surgeon or neurosurgeon for consultation and/or treatment.

Herniations occur most commonly through a posterolateral
defect, but midline herniations may coccur. Resulting compression
of the spinal nerve root causes inflammation and pain, usually

along the anatomic course of the nerve. In the lumbar spine,
this most often occurs at the L4 and L5 disc levels, causing
pressure on the corresponding L5 and S1 nerve roots. As a result

of both mechanical. and biochemical changes around the nerve root,
the claimant will experience pain, paresthesia, and possibly

weakness 1n the leg or legs usually below the knee, The rare
herniations at the L1, L2 and L3 levels are usually associated
with pain, paresthesia, and weakness above the knee., Back pain

may or may not be a presenting complaint with any herniated.
lumbar disc. _

i18.2. The appropriate diagnostic criteria consist of:

Back pain is usually the first symptom and may or may not
abate as the pain and paresthesias begin to radiate down the legq.
The leg pein is often described as a sharp, shooting pain that
radiates along the anatomic course of the nerve from proximal to
distal. The onset may be sudden or insidious. The claimant
often has difficulty getting up from sitting or supine positions
and commonly leans or lists to one side or the other. Motion of
the spine 1is limited due to pain and muscle spasm. The
neurological examination may be normal if the compressed nerve isg
gtill functional, or it may yield objective evidence of impaired
nerve function (e.g. =atrophy, weakness, sensory alteration or
diminished reflex) depending upon the nerve root affected. Signs
of nerve root tension (e.g. positive straight leg raising) may
also be present.

When the L4 disc herniates, it usually causés pressure on
the L5 #derve root resulting in weakness of the great toe extensor
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or other dorsiflexor muscles of the foot and sensory loss along
the medial aspect of the foot to the great toe, but it is usually
not associated with reflex abnormality. When the L5 disc
herniates, it usually causes pressure on the 81 nerve root,
resulting in a senscory deficit in the posterior calf area and
lateral. aspect of the foot in addition to a diminished Achilles®
reflex and occasional weakness of <the plantar flexors of the
foot.

18.3. Diagnostic test and examination considerations are as
follows:

18.3.1. (Clinical diagnosis 1s supported Dby these
studies: .

a. Plain spine radiographs (and on rare occasions bone
scans) to rule out other conditions such as tumor, - infection,
fracture and congenital anomalies, 1f not previously done;

b. MRI; and

c. Myelography with CT scan.

ig

.3.2. Inappropriate diagnostic tests and
examinations:

a. Myveloscopy;

b. Dermatomal somatosensory evoked potentials;
¢. Thermography; and

d. Spinoscopy.

18.3.3, Supporting evidence.

EMG may be helpful in rare cases. Discography can
occasionally be helpziul. Selective lumbar nerve block may be
helpful for diagnosis.

18.4. The appropriate treatment is as follows:

18.4.1. Outpatient treatment:
a. Nonoperative treatment:
A. Short period of bed rest, up to 10 days with

analgesics, mild relaxants, and nonstercoidal anti-inflammatory
drugs;
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B. Physical medicine and/or rehabilitation; and
C. Orthotics.

The value of periods of bed rest has not been demonstrated.
Complete bed rest for prolonged periods may be deleterious to the
body and should be closely monitored. A significant number of
claimants will respond to a nonoperative treatment program for
herniated lumbar disc. The physician should be aware that those
claimants who have marked, early limitation of -straight leg
raising and those claimants who have symptoms or physical
findings suggestive of cauda equina syndrome may need early
surgery. Close monitoring is indicated in those settings.

18.4.2. Impatient treatment.

a. Nonpoperative treatment.

A. Indications for admission.

{a) Inakility to control pain; and

(b) Severe or progressive neurologic deficit.
2. Treatment options.

(a) Monitored bedrest with parenteral
medications.

C. Indications for discharge.

(a) Uncomplicated -~ relief or improvement of leg
and/or back pain.

(b) Exceptions:

(A) No response to nonoperative treatment options
requiring consideration of surgical intervention; and

(3) Spinal headache after myelogram regquiring IV
fluids or blood patch.

b. Operative treatment:

A. Indications: diagnosis confirmed by myelography
with CT scan, or MRI, plus one of the following three.

{a) Failure of nonoperative treatment to relieve
symptoms; -

{b) Quality of claimant's life significantly impaired;
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and

(c) Presence of significant or progressive neurclcgic
deficit. _

B. Procedure optlons: .

{a) Open removal; and

(b) Percutaneous diskectomy by special approval.

C. Indications for discharge:

(a) Uncomplicated - ©One to three days after
diskectomy.

(o) Complicated - after wound infection,

thrombophlebitis, spinal fluid 1leak, or other significant
complication has been controlled,.

D. Home health care may be required for a short
period.

E. Physical modalities and/or  rehabilitative
procedures. '

(a) Some monitoring of the c¢laimant's activities may
be necessary;

(b) General fitness, flexibility, and simple spinal
muscle strengthening are all important;

(c) Claimant should be instructed in walking program
with a gradual increase in physical activities; and

{d) trengthening exercises or work simulation
activities may be indicated for some claimants.

F. BSupporting evidence.

Diskectomy has been proven to be a safe and effective
procedure in some claimants with herniated disc. Such surgical
intervention remains elective (in the absence of a severe
neurclogic deficit) and the decision is based on the surgeon's
clinical judgement and the claimant's personal assessment of the
extent to which quality of life has been impalired.

18.5. The estimated duration of care is as follows:

18.5.1. Nonoperative treatment - maximum medical
improvement 0 — 12 weeks.




i8.5.2. Operative treatment — 0 - 12 weeks.

18.6. Modifiers {(age, and co-morbidity).

Claimants with symptoms suggestive of cauda equina syndrome
will require a different approcach to treatment. Cauda eguina
syndrome is a surgical emergency. Symptoms include low back pain
and paralysis with loss of bladder and bowel control. Once this
diagnosis 1s suspected, the claimant should undergoc prompt
referral and neurodiagnostic evaluation.

§85—-20-19 Treatment guidelines: lumbar fusion.

19.1. Indications of lumbar fusion:

19.1.1. Injuries to bone or soft tissue that cause
instability;

19.1.2. Cancer;
19.1.3. Symptomatic spondylolisthesis; and
19.1.4. Documented instability for other cause.

a. For first surgery only, degenerative disc disease
with pre-operative documentation of instability.

b. Pseudoarthrosis.

c. For second or third time disc surgery, must have
second, medical opinion and prior approval.

19.2. Contraindications for lumbar fusion.

19.2.1. Primary surgery for a new, acute disc
herniation with unilateral radiation leg pain.

19.3. Surgical procedures.

19.3.1. Bony fusion with or without instrumentation.

§85-20-20 Treatment guidelines: shoulder injury guidelines.

20.1. The term "shoulder complex" refers to the humerus,
clavicle, scapula and their surrounding supporting connective
tissue and emphasizes their interdependent relationship.
Articulations of the "shoulder complex" are the sternoclavicular,
acromioclavicular, scapulothoracic, glenohumeral, and subacromial
arch.
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Fractures, separations, or subluxations/dislocations of
components within the "shoulder complex" result from trauma to

the shoulder girdle or upper extremity. Soft tissue strains or
sprains may result from either trauma or longstanding
accumulative microtrauma. The rotator cuff 1is particularly

vulnerable to overuse pathology.

Treatment of "shoulder complex" Iinjuries is directed +to

restoring balanced motion in the entire complex. Because of the
importance of the soft tlssues, physical therapy 1s very
important and can be lengthy. On the other hand, because the
shoulder complex 1is so adaptable, most individuals can find
alternative patterns of function in their work, home, or
recreational needs while they are undergein physical

rehabilitation.
20.2. The appropriate diagnostic criteria are as follows:

20.2.1. History and physical.

a. Mechanism of injury - single episode or repetitive
microtrauma. '
b. Pain pattern - pain at rest, pain related to work,

activities of daily living, or recreational activities, night
pain; painful arc of wWotion; position o©f ‘comfort; relative
position of the pain; relative position of the neck; referred

pattern (pain below the elbow suggests a radicular component).

c. Range-ocf-motion - active glenohumeral and
scapulothoracic balance; passive forward flexion, external
rotation, internal rotation, and abduction compared to the
opposite side.

d. Palpation - point or zone of maximum tenderness.

e, Neurologlcal - motor, sensory, muscle stretch
reflexes for C5, C6, €C7, €8 and Tl roots.

£. Special Lests - apprehension; drop arm;
impingement; Yergason; vosterior apprehension; sulcus sign;
clunk; AC spring; Adson; ‘"winged" scapular; lateral scapular
slide.
20.3. The appropriate dlagnostic tests are as follows:

20.3.1. Routine imaging:
a. Shoulder series - internal, external, and

transaxillary or transcapular lateral (a transthoracic lateral is
of no benefit except in humeral shaft fractures, posterior
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dislocations of the shoulder may be missed).

b.. Special imaging - requires pre-authorization and
specialty referral. .

A. CT scan;

B. MRI;

C. Arthrogram; and.
D. EMG/NCV.

20.4. The guidelines for appropriate specialty referral are
as follows: .

20.4.1. Failure of improvement or resolution of
symptoms with conservative treatment in four weeks;

20.4.2. Radiographic evidence of fracture,
subluxation, or dislocation;

20.4.3. Initial presentation of hemarthrosis;

20.4.4. Significant lack of motion compared to
opposite side; and

20.4.5. Suspected neurologic injury.
20.5. Appropriate treatment is as follows:

20.5.1. Fracture — subluxation/dislocation (requires
specilalty referral).

a. Nonoperative or operative:
4. .One to four weeks of immobilization; and

B. Phvsical therapy beginning in one to four weeks and
continuing up to six months.

20.5.2. Sternoclavicular or acremiocclavicular strain
or grade 1 (nondisplaced sprain).

a&. Nonoperative:
A. Onre to seven days of immobilizatlon;

B. Physical therapy, modalities and range-oi-motion,
one to six weeks;




C. Duration of care - one to six weeks;

D. Anticipated results - resclution of symptoms and
resumption of normal activities. = May develop degenerative
arthritis at a later date. - . .

b. Operative (specialty referral) - no indication
except evidence of degenerative changes after prolonged
conservative management.

20.5.3. Rotator cuff tendinitis/bursitis.

a. Nonoperative.

A. Local steroid injections at ithree to six week
intervals (not to. exceed three);

B. Physical therapy - up to three months at decreasing
intervals;

C. Job activity modification if indicated; and
D. NSAIDs.

b. Operative (specialty referral).

A. Indicaticns.

(a). Failure of improvement after three to six months
of conservative care;

(b). Positive impingement sign; and

(ec). Arthrogram or MRI to determine integrity of
rotator cuff.

B. Physical therapy following surgery, three to six
months at decreasing intervals.

20.5.4. Rotator cuff tear.

a. History - sudden ofaset of pain and inability to

initiate active abduction; passive abduction relatively normal;
plain x-rays revealed not acute bony changes.

b. DNonoperative.
A. Physical therapy one to three weeks;

B. Specialty referral if no improvement.
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c. Operative (specialty referral).
A. Arthrogram or MRI confirms tear; and

B. Physical therapy following surgery, three to six
months at decreasing intervals. :

20.5.5. Adhesive capsulitis (frozen shoulder).

a. History —--insidious pain and loss of motlon in the
glenohumeral joint.

b. Nenoperative,
A. Physical therapy tried one to six weeks;

B. Glenohumeral joint  injection with saline
distenticn using short acting sterocids plus Xylocalne - limit two
at three week intervals; and

C. Specialty referral if no improvement after six to
eight weeks.

c. Operative (specialty referral).
A. Manipulation i1f no improvement after three months.

d. ~ Other conditions which (require specialty
referral).

A. Thoracic cutlet syndrome;
B. Brachial plexus injuries; and

C. Ruptured biceps tendon, proximally or distally.

§85-20-21 Treatment guidelines: carpal tunnel syndrome.

21.1. Median nerve compression at the wrist, commonly
called carpal tunnel syndrome, 1s characterized by paresthesia in
the thumb and radial digits and wrist pain which may radiate
proximally. It 1s often bilateral. The causative factor is felt
to be compression of the median nerve in the carpal tunnel,
either directly £from the transverse carpal ligament or from
crowding by other structures within the <carpal tunnel.
Predisposing factors include (1) overuse or repetitive motion of
the hand and/or wrist; highly repetitive wrist movements, awkward
wrist positions, vibratory tools, significant grip forces, (2)
systemic conditions such as diabetes mellitus, pregnancy,
arthritis, thyroid dysfunction or other metabolic conditions, (3)
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space-occupying altering conditions within the carpal tunnel such
as fracture, tenosynovitis, tumer or aberrant muscles; (4)
external compression from constrictive bandages or jewelry etc;
(5) peripheral neuropathy; or (6) idiopathic.

21.2. 'The appropriate diagnostic criteria consist of:
Claimants usually complain of painful, burning paresthesia

or numbness involving the thumb, index finger, long finger and
occasionally the radial aspect of the ring finger or the entire

hand. These symptoms are usually worse while lying down or
sitting guietly. Activities such as driving, holding a
telephone, or fixing one's hair often ©precipitate the
paresthesia. . The most common complaints wusually include
nocturnal paresthesia, clumsiness with loss of fine dexterity,
and dropping things. The claimant often feels as if there is a
loss of circulation. The paresthesia are often relieved by
actively working the fingers, shaking the hand, or holding it in
a dependent positicn. Pain is usually present over the palmar

wrist area and may radiate proximally as far as the shoulder or
neck.

Findings are consistent with those of a nerve irritation.
Tinel's +test may be positive over the median nerve in +the
proximal palm, or wrist. Numbness in the fingers may be elicited
with the wrist in extreme extension or Zflexion (Phalen's test).
There may be decreased sensation distal to the wrist particularly
over the thumb, index, and long fingers, inability to flex or
oppose the thumb or abduct it in its own plan; and thenar muscle
atrophy. There can be significant variations in location of pain
and sensory changes. The examiner also needs to evaluate
additional or alternate sites of compression which can produce
similar symptoms.

21.3. Appropriate diagnostic tests and examinations are as
follows: '

21.3.1. Radlographs of hand and wrist if indicated by
history and exam;

21.3.2. EMG and NCS;

21.3.3. Response to rest, splinting of wrist, and
carpal tunnel steroid injection;
21.3.4, Laboratory studles 1f symptoms suggest an

underlying disease such as diabetes mellitus or thyroid
dysfunction; and

21.3.5. Radiograph of cervical spine upper extremity
and/or chest if symptoms suggest a more proximal disease process.
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21.4. Evolving dlagnostic tests and examinations:

21.4.1. CT scan and MRI; only if indicated by previous
plain films and history of space occupying deformityv or mass;

21.4.2. Wrist arthrogram; 1if findings suggestive of
carpal instability; and

21.4.3. Carpal canal pressure measurements and
vibratory measurements are not indicated for clinical management.

21.5., Supporting evidence.

Since double crush syndromes (entrapment of a nerve at more
than one level) and systemic diseases causing carpal tunnel.
syndrome are not unusual, a thorough evaluation i1s essential.
Stericd injections are usually not curative, but an improvement
following injection is normally a good predictor of Improvement
following surglcal release. Nerve conduction studles have
approximately a 95 percent accuracy rate. However, 1t must be
understood that there 1is wvariability in skill of test and
diagnostic reference criteria de varyv. This should be carefully
monitored by the referran physician and by a guestion and answer
mechanism.

21.6. The appropriate treatment consists of the following:
21.6.1., Nonoperative treatment.
a. Indications:
A. Symptoms mild;
B. Recent onset of symptoms;

C. Pregnancy; other systemic problems which may be
treated medically;

D. Onset of symptoms assoclated with work or non-work
exposure plausibly associated with subjective and/or objective
findings; and

E. Assoclated with other surgical conditions i.e.
cervical radiculopathy.

b. Treatment options.
A. Ssplint wrist in neutral;

B. Nonstercldal anti-inflammatory drugs;




C. Steroid injections;
D. Eliminate or modify aggravating activities;
E. Treatment of systemic disease;

F. Manipulation by a DC or DO nc ionger than 8 weeks;
and

G. Self care - ice, elevation, range o©of motion,
stretching, postural correction, etc.

€. Rehakilitation.

A. Modification of activities, postural and upper
extremity position(s) and tools; and

B. Gradual progression of strengthening and endurance
activity and exerciseg once symptoms have decreased or subsided.

21.6.2. Ambulatory surgery.
a. Indications:

A. Unrespconsive to, or progressicn of symptoms and
objective findings despite, nonoperative treatment;

B. Thenar atrophy or objective impairment of
sensibility (widened two-point discrimination or diminished light
touch);

C. Intolerable numbness and pain; and
D. Mass or deformity in carpal. tunnel.
b. Treatment opticn.

A, Surgical intervention as indicated by presentation
and intracperative findings.

b. Home health care: When self-care is compromised
during the early post-op period, homemaker services may be
required in some instances. Examples: amputation or limiting
injury of the opposite hand.

d. Rehabilitation.

A. . Brief post-operative splinting;

B. Finger and wrist range of motion;




C. 8car massage after sutures removed;
D. Grip and pinch strengthening;

E. Range of motion exercises of affected extremity; and

F. Progressive activity reintroduction,.

e, Supporting evidence: Carpal tunnel relesase
relieved pain and paresthesla in up te 90% of claimants with
correct diagnosis. “8ignificant pre-operative median nerve

involvement, concurrent medical conditions and/cr inability to
modify aggravating exposures may affect post-operative functioconal
recovery.

21.6.3. Inpatient treatment.

a. Nonoperative: rare, only if associated with other
trauma or condition, i.e. crush injury, burn, etc,

b. Operative treatment.
A. Indications for admission:
(a). Compartment syndrome of forearm;

(b). Other serious medical condition which increases
surgical or anesthetic risk; and

(c). Complication at time of out-patient procedure.

B. Treatment options: gsame &s for ambulatory
claimant.

C. Indications for discharge: medical conditieon
stabilized.

D. Home health care: same as for ambulatory claimant.
E. Rehabilitation: same as for ambulatory claimant.
21.7. The estimated duration of care is as follows:
21.7.1. Ncnoperative treatment: zero to three months
— permanent activity modification may be indicated depending on

objective findings and past duration of symptoms.

21.7.2. Cperative treatment: Usually only several
days unless there 1s profound weakness or sensory loss.




21.8, The anticipated outcomes are as follows:

21.8.1. Improved sensation and/or motor function
and/or autonomic dysfunction;

21.8.2. Elimination of paresthesia; and
21.8.3. Improvement in pain.

21.9. Modifiers (age, sex, and co-morbidity): Pregnant and
nursing women usually have decreased or resolved symptoms shortly
after delivery or cessation of lactation, but persistent symptoms
may require surgical release. Age and gender do not matter. A
coexistent neurological or systemic disorder, 1i.e. diabetes,
thyroid dysfunction, amyloidosis ete., may make symptoms more
severe and less likely to fully resolve following treatment.

§85-20-22. Treatment guldelines: injuries to the knee.

22.1. The vast majority of knee injuries result from direct
trauma to the Joint or are caused by torsional or angulatory
forces. These injuries vary in severity from simple ligamentous
strains to complex injuries involving ligamentous disruption with
meniscal damage and associated fracture.

This guideline is designed tc gulde the practitioner in the
appropriate management of these injuries and to establish a
logical sequence for the diagnostic evaluation and treatment of.
the more complex injuries.

In general, knee Iinjuries should be referred for orthopedic
consultation and/oxr treatment under the following circumstances:

22.1.1. Failure of a presumed knee sprain to show
progressive resolution and respond to appropriate conservative
treatment in a period of three (3) weeks;

22.1.2. - Radlographic evidence of an associated
fracture;

22.1.3. The initial presence of a tense hemarthrosis
or the development of a recurrent hemarthrosis;

22.1.4. An acutely locked or an acutely dislocated
knee;

22.1.5. Clinical evidente of gross ligamentous
instability; and

22.1.6. A presumed diagnosis of a meniscal injury.

(3]
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§85-20-23. Treatment guidelines: knee sprains.

23.1. These are common injuries resulting from the
application of a torsional or angulatory force to the knee and
are characterized by pain, mild swelling, localized tenderness,
increased discomfort or welght bearing, negative x-rays, and no
clinical evidence of instabllity.

23.1.1. The appropriate diagnostic tests.

a. -Plain x-rays.
23.2. The appropriate and inappropriate treatment is as
follows:
23.2.1. QNonoperative treatment.
a. Medications to include nonnarcotic analgesics and

nonsteroidal anti-inflammatory drugs;

b. Application of ice, compression dressings, and
temporary partial restriction of weight bearing;

c. Physical modalities and/or rehabilitative
procedures;

d. Duratiecn of care - estimated duration of care is
three weeks, not to exceed six weeks; and

e. Anticipated result - resolution of symptoms and
resumption of normal activiiies.

23.3.2. Inappropriate treatment:

a. Surgery;

b. Inpatient; and
c. Greater than three weeks without consultation.
§85-20-24. Treatment guidelines: meniscal injuries.
24.1. The mechanism of injury is similar to that for knee

sprains but symptoms of pain and swelling fail to resolve in the
anticipated period of time and the symptoms fregquently include a
sensation of "catching or giving away" of the joint and a history
of locking of the joint may be elicited.

Clinical findings may include joint space tenderness, a mild
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effusion and restricted range-of-motion and positive McMurray's
sign. : -

24.2. The appropriate diagnositic tests are as follows:
24.2.1., Plain X-rays;
24.2.2. Arthrocentesgis;
24.2.3. HMRI;
24.2.4. Arthrogram; and
24.2.5. Dilagnostic arthroscopy.
24.3. The appropriate treatment is as follows:
24.3.1. Outpatient/nonoperative treatment.
a. Short-term use of nonsteroidal anti-inflammatory
drugs in conjunction with an arthrocentesis and short-term
immobilization with a period of limited weight bearing;

b. Physical modalities and/or rehabilitative
procedures.

24.3.2. Outpatient/operative treatment.

a. Options include arthroscopic meniscectomy and/or
arthroscopic meniscal repair; and

b. Physical therapy/rehabilitation.

24.3.3. Inpatient/nonoperative treatment not
indicated.

24.3.4. Inpatient operative treatment - The reasons
for admission for surgical treatment may include the presence of
assoclated medical conditions, a concomitant knee inijury such as
a fracture of the tibial plateau or a major ligamentous
disruption, or.the presence of other injuries which require
inpatient treatment.

24.5. The duration of treatment may vary up to three (3)
months. The claimant's age and pre-existence of arthritic
changes within the Jjoint will influence the duration of
treatment.

24.6. The anticlpated outcome is as follows:

24.6.1. Improved knee function with minimal residual
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symptoms; and

24.6.2. Possible predisposition to the development of
traumatic arthrosis of the knee.

§85-=20~25. Treatment gﬁidelineéz foot and ankle injuries.

25.1. Injuries to the foot and ankle usually relate to a
specific traumatic event and have a predictable clinical course
depending on the severity index of the initial injury. For
simplicity, injuries will be discussed relative to the anatomic
reglon of the foot and ankle {(ankle, hindfoot, midfoot, fcrefoot
or phalanges).

25.2. The appropriate diagnostic criteria is as follows:
25.2.1. Pertinent historical and physical findings:

a. Onset of pain and/or swelling 1is related to a
gingle event, either a twisting injury, fall or direct blunt
trauma. The degree of the injury can be Jjudged gquickly by
determining which one can bear weight and the degree of initial
swelling. The more severe Iinjuries will have greater swelling,
inability to hear weight, and may have obvious deformity.

25.3. Dlagnostic test and examination considerations are as
+= B
follows:

25.3.1. If differentiation between a soft tissue
ligamentous injury and a fracture is required, ®-rays in several
planes are appropriate in all cases;

25.3.2. CT scans may be indicated in hind foot
injurles to define subtle fractures, tarsal coalitlons or the
degree of displacement in three planes in acute injuries;

25.3.3. 3Bone scang are occasionally indicated in long
standing pain problems te rule out stress fracture or
inflammatory causes of foot pain (after four weeks of pain with
normal X-rays).

25.3.4. MRI rarely indicated -~ should requirs
specilalty consultation; and

25.3.5. EMG and vascular studies (non—invasive
arterial perfusion or arteriography at the request of the
specialist.

25.3.6. Inappropriate diagnostic tests:




a. Thermogram.

25.,3.7. Indications for speclalty referral:

a. Displaced fractures;

b, Neurcvascular compromise; and

c. Pain and swelling greater than three weeks.
25.4. The appropriate treatment is as follows:

25.4.1. Non-operative.

a&. Sprains (No fracture seen on x—-ray)

L Rest, lce compression and elevation(RICE);

B. Crutches and splinting (one through three days);

C. Early mobilization as pain allows. This may involve
active supervised physical therapy;

D. Usual course - several days to three weeks; and

E. Referral to specialist required if no improvement
by three weeks.

b. Fractures.

A, Simple non-displaced:

(a). Ankle - Specialty referral -Will regquire special
splinting or casting for three to six weeks and may reguire an

additional two to four weeks of physical therapy rehabilitation.

(b). Hind foot ~ Same as ankle.

(c). Midfoot - Same as ankle but course is
usually two to four weeks shorter. )

(d). Forefoot - Specialty referral not required
special shoe or cast mlay be necessary. Usually resolved in three
to six weeks. '

(e). Phalanges - Same as Zforefoot, simple taping
and/or modified shoe usually all that are necessary.

c. Displaced fractures.

Specialty referral is mandatory. DNon-operative treatment
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reguires casting for three to six weeks followed by up to four
weeks of rehabilitetion.

25.4.2, Operative.
All operative decisions reguire specialty referral.
&. Sprains.

Indicated when there is a complete dislccation/ subluxation
without a fracture anywhere in the ankle, hindfoot, or midfocot.
May be indicated in the forefoot. :

b. Fractures.
A. Simple - may be indicated in ankle.

3. Displaced - Usually indicated in ankle, hindfoot,
midfoot, and forefoot. Displaced phalange fractures can scmetimes
be treated non-operatively. '

§85-20-26. Appropriate interventicn and time frame.

26.1. Therapy may be initiated as early as the day of
injury; indications for the focus of (early) Aintervention
include:

26.1.1. Acute management of pain/spasms;

26.1.2. 1Instruction in range of motion and stretching
exercises; '

26.1.3. Use of pessive modalities;

26.1.4., Assessment of return to work readiness and

identifying necessary work modifications; and

26.1.5. Claimant education in healing process and body
mechanics. i

Time Frame: May range from one visit only to 1 toc 2 hours
per day. :

26.2. Expansion of therapy programs 1is 1ndicated when
claimants do not return to work at thelr former level. Exercise
programs are progressively increased to ilnclude strengthening and
ceonditioning exercises. Work simulation activities (also
gradually increased) focus on essential work tasks needed, such
as pushing, pulling, lifting, etec.
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Time Frame: 1 tTo 4 hours per day, 3 to 3 days per week.

26.3. - Preogress reports to physician and employer should
identify continuing complaints, progress made, further
rehabilitation needs, and level of return to work readiness. A

claimant may continue in therapy, 1f indicated, after return to
work.

26.4. Therapy evaluations must be provided by a
professional. licensed to perform such activities.,

26.5. = Initiation of <therapy intervention may not be
indicated when:

26.5.1. TFew objectively measured deficits are found on
evaluations;

26.5.2. BSubjective cause of pain is only finding;

26.5.3. Pain behaviors are interfering with return to
wWork process;

26.5.4., Claimant is not compliant with treatment pain;
and ~ :

26.5.5. Inappropriate treatment 1s exclusive use of
passive modalities.

§85-20-27. Phyvsical medicine.

27.1. Claimants with complicating factors which have
prevented a return to work by the #60th day require case
management, with independent medical evaluator guidance, for
determination of appropriate care.

27.1.1. Recommendations for use cf physical medicine:

a. Physical medicine should be initiated as early as
the day of 1iInjury; indicaticns £for and focus of (early)
intervention include:

A. Acute management of pain and spasms;

B. Use cof passive meodallities as adjunct to active
treatment;

C. Manual therapy for restoring joint function;

D. Instruction in range of motion and stretching




exercises;

E. Asgessment of return to work readiness and
ldentifving necessary work modificatlicns;

F. Claimant education in healin process, body
mechanics, proper resting positions, and home treatment program;
and

G. Time frames may range from one visit to daily
visits in accordance with abcve treatment guidelines.

k. Evaluations must be provided by professionals
licensed to perform such activities.

¢. Initiation of treatment may not be indicated when:

a. Few objectively measured deficits are found on
evaluations;

B. Subjective complaints of pein are the only finding;

C. Pain behaviers are interfering with the return to

work process; and
D. Claimant is not compliant with the treatment plan.

d. Inappropriate treatment 1is the exclusive use of
passlive modalities throughout the course of treatment.

e. Exercise programs are progressively increased to
include strengthening and conditioning exercises. Any work
simulation activities (also gradually increased) should focus on
essential work tasks (pushing, pulling, lifting, etc.). Time
frames may range form 1 to 4 hours per day, 3 to 5 days per week
in accordance with above treatment guldelines,

f. Progress reports to the referring physician,
workers' compensation, and the employer should identify
continuing complaints, progress made, further rehabilitation
needs, and level cf return to work readinsss. A claimant may
continue Iin therapy, if indicated, after return te work in
accordance with above treatment guidelines.

§85-20-28. Severability
28.1. If any provisien of these rules or the application
therecof to any entity or circumstance shall be held invalid, such

invalidity shall not effect the provisions or the applications of
these rules which can be given affect without the invalid
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provisions or application and to this end the provisions of these
rules are declared to be severable.
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In response to comments received regarding Series 20 the following changes were made,

a. The word protocol was removed from the rule.

b.. An old and new version of the physical medicine guideline portion had erroneously
been merged. The old version was deleted.

¢. The nonoperative cervical treatment guidelines were brought into line with the
nonoperative lumbar treatment guidelines.

No changes were made to Series 21 and 22.




REP-LEGAL DIVISIOH

FOLWELL CHIROPRACTIC CLINIC

BYRON R. FOLWELL, D.C.
3211 Emerson Avenue
Parkershurg, WV 26104

Teiephone: {304) 485.9124
Bureau of Empioyment Programs :
Legal Services Division Fax: (304) 485-9127
clo Lisa Kem
P.C. Box 3922

Charleston, West Virginia 25339
April 27, 1992
RE: Title 85, Series 20

Cear Lisa Kemn:

! am writing you with regards to recommendations for the evaluation and treatment protocal for
injuries which directly affect the spine. At present there exists enough scientific informaticn to
substantiate conservative treatment measures for herniations which affect the cervical as well
as, the lumbar spine. On the other hand, there exists little supportive evidence based on
scientific studies to make initial recommendations for surgical intervention of the spine at any
level.

if a patient presents with only a sensory deficiet such as a paresthesia to the lower or upper
extremity, this patient should not even be considered for a surgical consultation. As an example,
with the proper history and evaluation, this patient should be ruled out for a number of
neurological indications such as polyneuropathy, cauda equina syndrome and a host of cther
problems.

Should this patient present with a motor weakness and the history is based on an acute injury
neot historically related to some paracxysmal progression, the patient should be allowed Initial
conservative treatment. Here lies the recommendations put forth by the AHCPR guideiines
which states that a patient should be allowed treatment for a brief period (usually 4 weeks)
before any special testing is ordered,

Should the history or clinical presentation dictate otherwise and the patient faif to demonstrate
improvements with their treatment choice, special imaging studies or perhaps EMG should be
made available (pending the suspected diagnosis). If this study indicates a disc herniation in the
absence of any other contributing factors, the doctor should advise appropriate chiropractic
intervention.

Based on the evidence available, chiropractic intervention has a greater success rate at treaiing
various spinal conditions including those related to a disc herniation. Surgical intervention for
the lumbar spine should be considered an extreme last option and only then when the patient is
allowed to modify their work activities. As is demonstrated in the literature, surgical intervention
immediately sets the environment for instability. By further returning this employee to the same
physically demanding job, increased risks Tor reinjury is most likely.

Use, of various modalities including distraction/fiexion has a very good track record of improving
pakents conditions in retuming them to pre-injury states. A program of properly applied cervical
tragtion coupled with a program of home rehabilitation focusing towards sirengthening the
s@orﬁng structures has resulted in very good resuits for cervical disc injurigs.
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Page #2
Lisa Kern, Bureau of Employment Pregrams
Legal Services Division

| might further recommend use of various enzymes and herss which enhance cellular healing at
this level. Use cof the enzyme bromelian acts as mother natures antiinflammatery and butcher's
broom acts to strengthen the venious return further providing 2 way for the inflammatory reaction
to be reduced. Use of these supplements can provide an additional angie of healing for the
chiropractic physician capable of implementing such a treatment rational.

Let me end by further explaining that many of these ligamentous injuries would be prevented if a
state wide program was implemented o evaluate workers who are subjected to greater physical
demands. The scientific literature is substantiating everyday that injuries appear tc coour to a
jeint when loss of proper mobilify, such as fixation is present

Injury is implicated to a higher degree to a person who has lost mobility in the jeint. This is
measured threugh imaging studies which reveal degenerative changes tc that area ie., bone
spurring, degeneration, etc. Chiropractic principles directly place an importance on restering
normal joint movements to these areas through properly applied treatment. f a worker lacks
proper joint mobility, the chance for injury is very high. By implementing a "true”" program of
back injury prevention, you must include a well designed chiropractic orientated approach.

This truly provides a prevention program which couid be crchestrated between emplovers and
the workers' compensation systermn. By assessing and providing workers access to preventative
measures such as this, the state and its industry base could poientially decrease costs
associated with disability and lost work time at the same time potentially increasing productivity.

What | have written about in this letter is valid, scientific and field tested. ¥ you or the panel
would like fo discuss any of this further | would love to discuss it with you. | look forward to
assisting the state in these matters,

incerely, ;‘22 ‘b
on R Felwell, ©.C. -

Doctor of Chiropractic




Notice of Public Commeﬁt

The Workers' Compensation Division has filed for public comment a proposal for three

legislative rules. They are:

1. Protocols & guidelines for the treatment of dlﬁ’erent types B mlutlas
most commonly experienced by workers’ compensation cla:mants
. {Title 85, Series 20).

2. Guidelines for controlled substances (Title 85, Series 21).'

i o3

3. Guidelines for psychiatric impairment ratings, evaluations and
evidence (Title 85, Series 22).

These rules were recommended by the Health Care Advisory Panel. A brief
description of these rules is located on the reverse side of this notice. If you would like
a complete copy of these rules, you may contact the Secretary of States office,
Comments from any concerned party are requested. ‘ S e, SR

These are exempt legisiative rules which means.they do not require the approval of the" :

Legislature before they become effective. Following the comment period, the
Compensation Programs Performance Council will review the comments, adopt such.
changes as they may find appropriaie, and then vote to either accept or reject each
proposed rule, If accepted, the rule will become effective 30 days after final filing wnth
~ the Secretary of State. ‘ _

The Division will hold two public hearings on the rules:

Date: April 10, 1995 Date: April 13, 1995 :

Time:  10:00 am. | Time:  10:00 am. .

Location; Jerry West Lounge, Location: Room 202, ' L |
WVU Coliseum, Morgantown Charleston Clvic Center, Charleston a.

S

It is suggested you file written comments along with any cral comments you may make
at the hearing. If you cannot attend a hearing, you have until May 1, 1995 o mail ~
written comments to the follovwng address: .

Bureau of Employment Programs
Légal Services Division -

- ¢fo Lisa Kern

P.O. Box 3922

Charleston, WV 25339

Lt
s
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- o HAR. O S 1885
Workers’ Compensation Division

601 Morris Street
Charleston, WV 25301

e o

ey

BYRON R FOLWELL DC o
3211 EMERSON AVENUE -
PARKERSBURG WV 26104 ,
&
<

-Synopsis of Three Legislative Rules

This rule provides protocols and guidelines for the treatment of eleven different types of .
injuries as well as guidelines for therapy and physical medicine. The injuries addressed
are post concussion syndrome, injuries to the eye, cervical musculoligamentous injury,
herniated cervical disk, low back musculoligamentous injury, herniated lumbar digk, lumbar
fusion, shoulder injuries, carpal tunnel syndrome, knee and foot injuries and ankle injuries.
This list will be updated periodically as additional treatment guidelines are developed by the i
Health Care Advisory Panel.

This rule provides guidelines for the prescription of schadule lI-1V Controlled Substances. ;;s
It provides recommendations for the documentation of controlied substances prescribed -
within the guidelines. The rule contains a list of contraindications for the use of controlled E
substances. It aiso lists the additional documentation required for authorization for
medications beyond the guidelines. Included, too, are the DEA Schedules for Controlled '
Substances. The guidelines are for use by the physician in the management of chronlc :

nonmalignant pain. : o

3 e i

This rule provides guidelines for psychiatric impairment ratings, evaluations and evidence. ;
It requires an evaluator conduct a thorough examination of the claimant including a %
psychological examination. The rule reguires that all bold face points in the guideline %
(Appendix A} be addressed by the evaluator. The evidentiary weight given to reports will ¢
be influenced by how well it demonstrates that the evaluation and examination that lt
memorializes were conducted in accordance with the rule.
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WeDsier Hall Y o
4415 Fifth Avenue . .
Pillsourgh, PA 15213
Telepheone (412) §81-3100

Cammenwealth of Pennsylvania Aoproved
Peer Review Organization

BEP-LEGAL DIVISION
OSMAY -8 AMI0: L2

Robert M. Yanchus, M.C.
teledical Director

Pittsburgh aprji] 28, 1595
Medical

Assessment
Ceanter

Lisa M. Kern, Counsel

Legal Services Division

Post Office Box 3922

Charleston, West Virginia 25339-39222

Dear Ms. Kern:

In reviewing protocels and guidelines for the treatment of
different injuries most commonly experienced by workers' comp
claimants (Title 85, Series 20}, I have the following
suggestions:

Page 16, the preferred diagnostic study, in my opinion, would be
MRI over myelography/CT scan. It is not only noninvasive but, in
my opinion, is superior.

It isg also my opinion that both MRIs and myelograms/CTs are
ordered too freguently and too prematurely for treatment of a
benign condition, such as a cervical or lumbar disc. They should
not be ordered until there has been a failure of conservative
treatment and surgery is being considered.

On page 23, reference is made to discectomies, classifying them
as open and percutaneocus~-the latter, by special approval. I
would like to submit the recommendation that a procedure known as
chemonucleclysis be added to the armamentarium of treating disc
injuries. Two reprints are enclosed defining the benefits of
this procedure. Both Vert Mooney, M.D., professor of orthopedics
at the University of California, and Mark D. Brown, professor and
chairman of the Department of Orthopaedics, University of Miami
School of Medicine, are well respected individuals and have come
to the conclusion that this is an excellent way of treating
herniated discs which do not have a free fragment.

Sincerely,

Robert M. YanchuS/’ .D.

RMY /mds
Enclosures (2)




UNIVERSITY OF

Mark D, Brown, M.D., Ph.D.
Prafessor and Chairman
March 1994

Department of Orthopaedics and Rehabilitation
Umiversity of Miami School of Medicine

SCHOOL OF MEDICINE

Dear Colleague:

I have been treating patients with herniated lumbar discs by chymopapain
injection since 1973, and in 1983 published a book on the subject entitled "Intradiscal
Therapy”. The FDA approved this technique in 1982, and the procedure was widely
performed for several years. On a national level there were reports of some severe
complications from chymopapain, and as a consequence adverse publicity concerning the
procedure. Therefore, the technique became unpopular in this country. I continued to
use chymopapain in appropriately selected patients with exceilent clinical results and
high patient satisfaction. Over the past ten years there have been a number of

developments and refinements of the technique which I thought I should bring to your
attention.

A screening method to determine patients who would develop allergic reactions to
chymopapain is now available, and with its use, the incidence of severe systemic allergic
reactions has been almost non-existent. We have a much better understanding of the
naturai history of disc herniation and can better select patients. Also, with the use of
MRI we can select with accuracy those patients who will respond to the technique. The
incidence of complications in over 200,000 patients compared to a comparable series of
patients undergoing surgical disc excision, have shown that chymopapain injection is
three to five times safer than surgery. Using a smaller dose of chymopapain without
compromising the efficacy has resulted in a lower occurrence of post-injection back pain
and muscle spasm.

I now perform the procedure in ambulatory surgery and my patients usually return
to work within one week. My current success rate with this treatment exceeds 80%, with
no indication of long term recurrence of symptoms. Chymopapain injection is more cost
effective than all other invasive treatment techniques for herniated lumbar discs.

If you have a patient who in your opinion would benefit from a safe, cost effective
alternative treatment for symptomatic lumbar disc displacement, I would be happy to
accept the referral and to discuss the patient with you.

=
o o~
& Sinterely,
=
o= [
el
e - - ﬁ'
gMark D. Brown, M.D., Ph.D.
—Pr&&ssor and Chairman i
a % To arrange a consultation
5] @ with me, please contact:

Janet Tompkins, RN, MS
Phone (305) 547-6725
Fax (305) 547-5669

Department of Orthgpaedics and Rehabilitation {R-2)
P.O. Box 016960
Miami, Florida 33101

o
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'UNIVERSITY OF CALIFORNIA, SAN DIEGO

BERKELEY - DAVIS + mvmé - LOS ANGELES - Rl\BE&ELﬁGﬁEﬁODE\HQ@ESCO /
S5MAY -8 AMI0: 42
DEPARTMENT OF ORTHOPAEDICS _

SCHOOL OF MEDICINE ' -
(619) 543-3266
FAX (619) 5432540

December 1523

UCSD MEDICAL CENTER
225 DICKINSON STREET, 8594
SAN DIEGC. CALIFORNIA $2103-8894

Dear Clinician:

This is to announce that I have resturned to the use of )
chymepapain for the treatment cof herniated lumbar discs. Please
let me identify the varicus reasons for this decision.

I have always been pleased with the clinical results available
from chymopapain and indeed started using it as it became
available to various research clinicians in the early 1970’'s.
Due tc a few spectacular allergic reactions, and some negative
bias in the scientific community, it was withdrawn from the
market in the United States in 1977. It reappeared with a new
formulation in the mid-1980’s and persists today available to
appropriately trained physicians in the form of Chymodiactin. It
has been used throughout the world other than the United States
since the 1970’'s for an increasing number of patients. I
personally stopped advocating its use to my patients when
percutanecus discectomies became available. The chief reason was
my unwillingness to takes on an additional medical-legal burden
which I thought was associated with chymopapain use.

Important facts have since emerged from the continued world-wide
exXxperience and continued use in several centers in the United
States. Appropriate pre—operative testing and improved product
formulation now make it nearly risk free from allergic reaction.
A recent study from England of a thousand patients had no
allergic reactions.

Recognition that lower desages than earlier used are just as
effective has reduced the incidence of post-injection back pain.
Thus treatment morbidity is now comparable to other percutanecus
procedures,

With increased needs for cost reduction, chymopapain injection
emerges as the least expensive of all invasive methods to treat
the lumbar herniated disc. BAs an cutpatient surgery procedure
with no specialized equipment necessary, cost to the payment
source is the least of all systems.

(OVER )




Page 2 3 T -
December 1993 -

With improved imaging techniques, and better understanding of the
pathophysioclogy of disc herniation, better patient selection is
now available. Many series worldwide now have over 80 percent
success rate for a procedure that has no post-surgical morbidity.
Long-term results (over ten years pest injection) show no

deterioraticn in efficacy or increased incidence of nerve root
irritation.

Litigation related to chymopapain injection is no longer a
problem. It is now well documented that the complication rate is
far less than with open surgery. Thus I believe it is now time
to return to this preocedure. I believe it is safe and effective,
and it offers minimal opportunity for post-treatment
detericration.

I will appreciate the opportunity to evaluate your patients who
have an interest in the least expensive and the least invasive
methcd of surgical care for herniated lumbar discs.

Respectfully,

U,@JW’H e

Vert Mooney, M.D.
Professcor of Crthopaedics

VM/tepmé233.VM

D: 12-01-93
R: 12-02-93
T: 12-04-93
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Healthcare Corporation

Raleigh General Physical Therapy
Rehabilitation & Wellness Center

1710 Harper Read .

Beckley, West Virginia 25501

Telephone (304) 256-4296

1-800-640-3562

Bureau of Employment Programs
Legal Services Division

c/o Lisa M. Kern

Counsel

P.O. Box 3922

Charleston, WV. 25339,

Dear Ms. Kern,

~d4d

Please find enclosed a copy of the West Virginia Chapter of the American Physical Ther3
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Association Position Statement on the Workers® Compensation Division'’s Protocols & Guick

453

the Treatment of Workers’ Compensation Injuries, Title 85: Series 20. Alsv included, is sy

[
ot

documents relating to the oral comments made by myself on behalf of my professional ¢
at the public hearing on April 10, 1995 in Charleston.

My colleagues and | commend the efforts ol the tealth Care Advisory Panel to establishing
cuidelines to assist clinicians in providing appropriate and timely treatment to workers’
compensation claimants with commonly experienced injuries.

As 1 stated on April 10, a principle concerns of West Virginia Chapter of the American Physical
Therapy Association pertains to: ' '

* The interchangeable usage of the ierms guidelines and protoco! in the proposed
legislative rules.

* The potential for the inappropriate use of this document, by departments within the
Workers® Compensation Diviston and the Bureau of Employment Programs, to restrict
claimants access to and and withhold payment from providers for appropriate and
medically necessary care that falls within the norms of clinical practice buat outside the
guidelines established by this document.

4/27/95 MB. RPT.
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I would also again like to make comment on the difficulty that I, and 2 number of my fellow
physical therapists, had in obtaining a copy of the Health Cure Advisory Panel recommendations

“to the Compensation Programs Performance Panel.

[ trust that the information | have provided will be found 1o be of assistance in drafting the
legislative rules. [ look forward to receiving a revised copy of the final proposed legislative rules
which includes the provisions included in the West Virginia Chapter of the American Physical

Therapy Assoctation Position Statement.

[ invite members of the Health Care Advisory Panel and Compensation Programs Performance to

contact me with any questions they have,

Thank you for your attention to and assistance in this matter.

4/27/95 MB. RPT.




WEST VIRGINIA CHAPTER OF THE AMERICAN PHYSICAL THERAPY
ASSOCIATION STATEMENT ON THE WORKERS® COMPENSATION DIVISION’S
PROTOCOLS & GUIDELINES FOR THE TREATMENT OF WORKERS’
COMPENSATION INJURIES

The American Physical Therapy Association is a national association representing
more than 60,000 physical therapists, physical therapist assistants, and students of
physical therapy. The West Virginia Chapter of the Association represents the more
than 200 members of the associativn active in providing health care to the citizens of
West Virginia. The members of the APTA are eager to continue working to make the
West Virginia Workers’ Compensation system one that provides Workers’
Compensation claimants with access to high-quality health care that our society can
afford.

APTA recommendations focus on provision of comprehensive high-quality care,
documented cost savings, and appropriate utilization of physical therapy services. As
rehabilitation care coordinators for patient with function impairments, physical
therapists can and should play a major role in achieving the clinical effectiveness
and cost efficiencies that are so critical. In this regard, recognition of their role in
primary care, especially in the area of musculoskelatal disorders, must be afforded.
The members of the APTA believe that in order to proved claimants with the care
they deserve, the protocol and guidelines for the treatment of workers compensation
injuries must include a number of critical provisions, some of which are highiighted

below,
QUALITY OF CARE

Every claimant has the right to receive high-quality health care services, and any
legislative rule should both guarantee this right and acknowledge the need for
professional expertise and specialty care, The American Physical Therapy
Association supports the following provisions to ensure high-quality care.

* Any development of practice parameters and guidelines should ensure the
participation of professional practitioners in this effort.

* Practice parameters and guidelines must be clearly identified as guidelines
and not enforced as a2 method of cost containment, nor restrict claimants
access to care determined clinically necessary by the licensed professional
providing that care. -




* Measures of outcome must truly assess the effects of change.

* Appropriate ratios of physical therapy providers (o ¢laimants should exist in
all environments where care in provided.

* APTA supports efforts to promote the timely and coordinated treatment and
the thorough rehabilitation of workers Compensation injuries through
provision of case management services

PREVENTION

The concept of injury prevention must be broadened. Both 2 healthy work force and
significant cost savings will result. Ao estimeated 40 million Amaricans live with some
form of disability, and the total costs for their care is estimated at 6.5% of GDP. West
Virginia has one of the highest Permanent Total Disability award rates for Workers’
Compensation injuries in the nation. Physical therapy services have been
demonstrated to be a cost effective in a variety of health care settings, a limited
course of physical has been shown to shorten hospital stays. prevent future injury,
and improve health outcomes.

COST CONTAINMENT

As health care providers, physical therapists witness firsthand the impact of
spiraling cost of health care. We are in a position to recognize ways in which health
care costs can be lowered, but the current systemn precludes such input from
professional providers. As 2 result, we recognize the need for efforts to contain costs
and allocate resources effectively, and the APTA supports such efforts. It is crucial,
however, that any process for allocating health care resources includes input from
the broad spectrum of health care providers who are authorized by state law to
provide health services. The following area comments on specific cost containment

options:
Physician Self-Referral

* The APTA strougly supports a ban on physician self-referral to physical
therapy services. The excess costs to the health care system associated with
physicians permitted to own, and self-refer patients to, such services as
laboratory, radiclogy, pharmacy, and physical therapy have been well
documented. The State of Florida, for example, found an increase in visits per
patient of some 39% to 45% in jeint-venture facilities compared to non-joint-
venture facilitics, with gross revenue and net revenue per patient 30% to 40%
higher. This adds unnecessarily to the costs of health care. The Fiorida study




also found that licensed physical therapisis and physical therapist assistants
employed in non-joinft-venture facilities spent approximately 60% more time
per visit treating patients than did licensed physical therapists and physical
therapist assistants working in joint-venture facilities.

Payment Rates

* APTA supports payment schedules that are appropriate to he service
provided. We support the development of payment rates that take into
consideration the professional expertise and technology required for the
provision of high quality services based on community standards, APTA
supports a system in which pavment is equitable and in which the
development of provider fee systems, capitation systems, and case payments is
established through adequate provider involvement and review of uwtilization.

*APTA supports the development of payment rates, whether they are based on
reasonable costs per service or reasonable costs per vistt. Provisions should be
made for stop-loss contingencies and payer risk-sharing methodologies.

* APTA supports restriction of the use of billing codes to those professionals
who are licensed to perform the services covered by such codes.

* APTA supports administrative simplification in provider record keeping and
communication with the Workers® Compensation Division. Providers must be
freed of paperwork and permitted to spend their time treating c¢laimants and
practicing their profession. Areas that need simplification include eligibility
determinations, coverage determinations, service authorization, billing
enquiries, and payment remittances. Record keeping, documentation
requirements and billing procedures must be standardized as well.

* APTA opposes the use of global budgets, expenditure targets, and CPT code
caps as a means of containing costs. Such arbitrary approaches have an
adverse effect on the availability of care and the quality of care provided.




WHO ARE PHYSICAL THERAPISTS?

Physical therapists are key members of the health care team and an integral part of
the health care delivery system. The education and clinical experience of physical
therapists uniquely prepares them to coordinate care refaicd to functional
improvement and functional disability. Physical therapists hielp 960,000 individuals
daily to restore health, atleviate pain and to prevent the onset ol diseasc. The benefits
of rehabilitation and physical therapy services are well documented and services are
covered in nearly all Federal, state and private insurapce plans. Today’s physical
therapy profession serves a dynamic comprehensive health care role in improving
and maijntaining quality of life for millicns of Americans and thousands of West
Virginians.

Physical therapists provide care at the acute, rehabilitative, and preventative stages,
and strive to achieve increased functional independence and decreased function
impairment. Though timely and appropriate intervention, the physical therapist
frequently reduces the need for costlier forms of care as surgery and shourtens the
length of institutional stays. Physical therapists provide preventative care that
forestalls or prevents the development of funclional delerioration and the need for
more intensive care through hospitalization.

Physical therapists are health care professionals who are:
*Graduates of professional programs of physical therapy accredited by the
American Physical Therapy Associations Commission on Accreditation in
Physical Therapy Education, which is recognized by the council on Post-
Secondary Accreditation and the United States Department of Education,

* Professionally educated at the university level, and

* Licensed by all states and territories of the United Seates

HEAAASEHEHERAA




ARTICLE 20, CHAPTER 30 OF THE CODE OF WEST VIRGINIA

30 - 20 - 1. Legisiative findings and declaration of public policy.

The legislature of the state of West Virginia hereby determines and finds that
in the public interest persons should not be engaged in the practice of
physical therapy or act as physical therapy assistants without the requisite
experience and training and without adequate regulation and control, and that
it is necessary to protect the citizens of this state {rom the unauthorized,
unqualified and unregulated practice of physical therapy. It is therefore
declared to be the public policy of this state that the practice of physical
therapy affects the general welfare and public interest of the state and its
citizens; that persons without the necessary qualifications. training and
education and persons not ol good character should not engage in the practice
of physical therapy or act as physical therapy assistance; and that the evil of
such unauthorized and unqualified practice may be best prevented and the
interests of the public best served by regulating and controlling such practice

as provided in this article.
30 -20 - 2. Definitions

(f) “Physical therapy” means the therapeutic treatment of any person by the
use of massage, mechanical stimulation, heat, cold, tight, air, water, electricity,
sound and exercise, including mobilization of the joints and training in
functional activities for the purpose of correcting or alleviating any physical
or mental condition or preventing the development of any physical or mental
disability, and the performance of neuro-muscular-skeletal tests and
measurements as an aid in the diagnosis, evaluation or determination of the
existence and the extent of body malfunction.

HUHAHAHBSHEEHE
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DIPLOMATE OF
THE AMERICAN BOARD OF
PHYSICAL MEDICINE PRASADARAOQO B. MUKKAMALA, M.D.
AND REHABILITATION
UNION SQUARE
THE AME;?IC-ER?X gDEMY oF 1 MONONGALIA ST. SUITE 3
DISABILITY EVALUATING CHARLESTON, WV 25302
PHYSICIANS
TEL. 304 344-5153
April 26, 1985

Lisa Kern, Counsel

Legal Services Division

P.O. Box 3822

Charleston, West Virginia 25338-3922

RE: Protocols and Guidelines for the Treatment of Workers'

Compensation Injuries

Dear Ms. Kern:

DIPLOMATE CF
THE AMERICAN BOARD OF
ELECTRODIAGNQOSTIC
MEDICINE

DIPLOMATE OF
THE AMERICAN
ACADEMY OF
PAIN MANAGEMENT

| reviewed the Protocols and Guidelines for the Treatment of Workers'
Compensation Injuries and in general | concur with the guidelines. However,

| do have some concerns and comments as follows:

1). In my experience, the chronic pain management programs have
not been effective. In theory, the chronic pain management programs are

very appealing, but in practice they have not been effective.

| strongly

encourage the Compensation Fund o stay away from the chronic pain

management programs to the degree possible.

2). Similarly, work hardening programs have not proven to be
effective. | have noticed over the years that work hardening programs have
been overused or | should even say abused. That type of abuse leads to
waste of limited and useful resources and | would caution the Workers'
Compensation Fund to be extremely selective in approving work hardening

programs.

With those two exceptions, | concur with the Protocols and Guidelines

for the Treatment of Workers' Compensation Injuries.

Yours sincerely,

Tnebode Kos K. W

PRASADARAC B. MUKKAMALA, M.D.

T




PRASADARAO B. MUKKAMALA, M.D.

Lisa Kern
April 26, 1995

PBM/ks

cc:  Sarah Smith
Bowiles, Rice, McDavid, Graff & Love
P.O. Box 1386
Charleston, West Virginia 25325-1386
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independent Orthopaedic Examinations, Consultations & Reparts

March 23, 1985

Sarah E. Smith, Esq.

Bowles, Rice, McDavid, Graff & Love
P. 0. Box 1386 _

Charleston, West Virginia 25325-1386

Re: Workers' Compensation Regulations
Dear Ms. Smith:

In reply to your March 17, 1995 communication in which you enclosed

a copy of the "Summary of Proposed Exempt Legislative Rule Protocols
and Guidelines for the Treatment of Workers' Compensation Injuries,
Title 85, Series 20", as recommended by the Health Care Advisory Panel,
one must congratulate that panel on a thorough but concise presentation
of the diagnostic and therapeutic aspects of the various work-related
injuries described therein.

I am in strong agreement with that section of the protocols which
relate to musculoskeletal problems. I have only a few comments:

On page 12 regarding "cervical musculoligamentous injury (sprain/strain}”,
and on page 17 regarding "low back musculoligamentous injury (sprain/
strain)"™, in each of these cases, the simple complaint of "neck pain"
or of "low back pain®" should not be translated to imply that there

has been "a partial stretching or tearing of the soft tissues {(muscles,
fascia, ligaments, facets, joint capsule, etc.)™, merely on the basis
of a subjective complaint. If such an interpretation is to be assigned
(that there may bave been partial stretching and/or tearing of various
soft tissues), then there should be documentation of a sufficient and
appropriate trauma by all individual observers. Otherwise the
diagnostic impression of "neck pain and/or low back pain" of “undeter-
mined origin", should be the appropriate label.

Second, on page 14, “occasional trigger point injections may be
helpful", I believe is not in keeping with the current scientific

view of the socalled pathology of trigger points. (Please see enclosed
"Back Letter", Vol 8, No. 3, 1993, pages 1 & 2, wherein the pathology
of trigger points and/or tender points, do not meet scientific muster.)
I believe that socalled trigger point injections should not be included
a2s a helpful option in the treatment of nreck pain or low back pain.
Occasional trigger point injections are zlso listed on page 19 ‘as

a2 treatment option for low back pain.

4620% MacCorkle Avenue, S.w., South Chadesion, WV 25309
Mailing Address: P. O. Box 8827, South Charlesten, wv 25303-0827
Telephone: (304) 768-0630




Sarah E. Smith,'Esq. -2= Re: Workers' Comp Regulations
March 23, 199:5 h -

Lastly, page 19 lists "muscle relaxants as needed". Probably muscle
relaxants should not bhe viewed as being an appropriate prescription

for treatment of complaints of nonspecific neck pain and/or nonspecific
low back pain. The Agency for Health Care Policy and Research, released
on December 8, 1994 statements in which they said "muscle relaxants
were found to be no more effective than NSAIDS and without added

effect when combined with NSAIDS for relieving a low back patient's
discomfort. "The efficacy of muscle relaxants, in combination with
their side effects reported as common in 30% of patients -(drowsiness,
potential for dependency) place them only in the option category for
treatment symptoms. This finding was reported by AHCPR in part II of
their Low Back Pain Guidelines and was reported on page 2 and page

4 of the Spine Letter, Vol. 2, No. 3, March 1995.

Thank you for sending the material and I hope you will transmit
this information approprlately

Sincerely yours,

(ilﬁi( ’Q_‘faryusoggﬁwrr4;lhﬁ>.

Carl J. Roncaglione, M.D.
CIR/mlt |

Encl.
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A digest of current informanton and literature
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Trigger Points Fail Scientific Scrutiny

wo recent studies question the use-

I fulness of so-called trigger points

in the evaluation and treatment of

back pain. The studies also raise doubts

about the diagnosis known as myofascial

pain syndrome, which is often defined by
the presence of trigger points.

Trigger point exwunination i§ a Wwidely
used but controversial type of assessment.
Some researchers believe that myolascial
(rigger points are a major cuuse of huek pain
and other pain syndromes. According lotrig-
ger point experts Janet G, Travell, MD, and
David G. Simons, MD, “Active myofascial
wrigger points are lurgely responsible for that
scourge of mankind, musculoskeletal pain.™
{See Myafascial Pain and Dysfinction: The
Trigyer Point Manual, Willians & Wilkins,
Baltimore. 1983.)

Yet a reeent seientific .m.lly\ls of the
physical examination ol the back doesn’™
nwention trigger points. (See the Jonirnal of
the American Medical Association, 12 Aug.
1992.) The study was authored by Richard
A, Deyo. MD, of the University of Wash-
ington in Seuttle. and associates.

“We couldn™ find any scientific evi-
dence 1o validate trigger-point examina-
tion,” explains co-author James Rainville,
MD. of New England Baek Care Center.,

Qne ol the most important picces of ev-
idence for or against any medical examina-
tion procedure is interiester reliability. This
is the degree 10 which independent examin-
ers applying the sanse test agree on the exam
{indings. Testi that aren’treliable don't yield
consistently useful information.

At the time of the study, Deyo et al.
found no evidence on the reliability of trig-
ger-point examinations. Pathologicul stud-
ies surveyed by the reseirch team also failed
10 provide compelling evidence of differenc-
es between irigeer points and aommal tissue,

Trigaer points can he defined as areas in
musle and other soft tissue tha produce fo-
catl tendemiess as well as distinetive pattens
of referred pain when palpated. They are
thought e be eritical in defining myolascial
pain syndrome—which. uceording 1o Trav-

el and Simons, meuns “pain and/or auto-
nomic phenomena referred from active
mvoliseizl trhgger poitts with associated
dystunction.”

The dingnosix of an active trigger point.

according to Travell and Si-
mons. involves four criteria: fo-
cul lendemess, tendemess oc-
curring in a palpable taut band
of muscle fibers, locul twitch re-
sponse, wid reproduction of the
pain pattern on mechanicul
stimubation.

Inn addition 1o active trigger
praints, Travell and Simons pos-
sulate the cxistence of “latent™
trigper points—which are puin-
{ful only when palpated, accord-
ing to these researchers, Latent
irigger points may have all of
the characteristics of active trig-
ger points when palpated, but
aren’t the primary cause of a pa-
tient's pain,

when palpated, butare gen-
erally not associated with
paritcular patterns of pain
referral,

Dolores A, Nice, PT, and
colicagues from Virginia
Commonwealth University
uscd the trigger-point crite-
riz of Travell and Simons
w examine 50 patients who
were referred to @ physical
therupy clinic for back puin.
{Sce the Arclifves of Pliysi-
cal Medivine and Rehabili-
tetion, Qctober 1992.) The
studdy focused on the pres-
ence or absence of three
different trigger points in
thc back: a trigger point in

Reprinted with pcmlim'm froen Witlams & Witlios, Bultbnore, Mid,

Trigger points, used to de-
fine myofascial pain syndrome, miust be dif-
ferentiated from tender points, which are
used 1o help define fibromyalpia syndrome.
Tender points are specific areas over mus-
cle, bone, tendon, and fat that are painful

= the arca of the iliocostalis
lumborum musele. and Lwa trigger points in
the area of the longissimus thoracis nmuscle,

The testers were 12 fulliime physical
therapists who rowtinely reat patients with
Continned on poge 2

Back Patients: A
Depressed Lot

ack specialists may need (0 be-

come more adept al identifying

mental disorders in their patients.
‘According 10 two recent studies, clinicians
see hese disorders all the lime, Whether they
recognize them or not.

A new study of patients admitted 10 the
Productive Rehabilitation Institute of Daltas
for Ergonomics (PRIDE) finds that nearly
60% huve symptoms of at least one major
psychiutric disorder.

~Ciinicians should be aware of potential-

Iy higlh riles of emotional distress sy ndrwmes.

in chironic low-hack pain and enlist mental
health professionals o help muximize rent-
nent vuicomes,” wrile the authors, Peter B,
Polatin, MD, et al. in Spine (Juanuany 1992),
Even among patients with acote back
ftite the rate of mentad disorders s probubly
frigh. A magor new study finds dua 32 million
adults in the United States—2¥.14¢ of the
Cemnttitted it puge 6
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.How to Prevent Injuries In Nurses -

MNP Qranoemic interyentions ¢in
S have a powerful mpuact o work-
related buck injuries. even in pro-
fessions that are notoriously hurd on the
back. According ta a new study from Wis-
censin, the number of back injurivs at two
nursing homes dropped by almaost 305 sim-
ply by altering patient-handling 1echniques.
(See Erzonomics. Vol. 35, No, L 1992
Back injuries are a mujor occupitional
hazard in nursing professions. and both in-
jury mates and disability rates appear 1o be
rising. “The low-back pain experienced by
nursing personnel iy greater than the pub-
lished statistics indicate.” axsert A, Gargand
B. Owen of the University of Wisconsin at
Milwaukee, "Numes perceive buck pain as
an inevitzble part of the nurmsing pructice.”
Gurg and Owen point out that the backs
injury problem in nursing homes appears o
be even more severe than in hospitals,
Attempis to fower the injury rates in hos-
pitals and nursing homes have produced in-
different resuits, Most rely on education: in-
struction on lifting techniques, body me-
chanics, and back care. However, this type
of approuch has had little appurent impact.

Quher interventions, which have reen fo-
cused on lproving the physical fitness and
strenath o nurses, seem lo huve
helped motivate some nurses (o
show up at the gym regularly, ]"i -
butiuve had {ittle effectonthe |/,
less physically ambitious 424
rank-and-ile. -
v a tefal prograny, Garg
and Owen decided to ke L

sonael over the counse of the work day, A
meghanical hoist and sling was instzlled to
help tift patients wha couldn’t walk. The
hoist wus equipped with a
weighing device, 50 patients
could be weighed without
having o be transferred to
N2 /‘f‘.}\ ascale, Patients who were
. __‘.,_’1-?7- more ambulatory were fit-
(oS ted with a "walking

an ergonemic approach. ,;ﬂ._\ o’ Y N belt"—a corset equipped
“Instend of focusing on the ey ~ AT with canvas handles on the
behavior of people, fthe]er- . % ﬁ‘\ e sides that nursing-home
gonomics approach seeks to personnel could clutch

design work so the physical and //

mental demands of the tasks are
within the capabilities of the workers.™ the
researchers explain,

Gurg and Owen analyzed the job tasks
and spinal stresses of nurses in two nursing
homes in Wisconsin, They focused on pa-
tient-handiing tasks associated with the
greatest stress on the back, and then selected
eyuipment to case those stresses.

The first goal was to reduce the number
of tinws that infinn patients had 10 be physi-
catly lifted and transferred by nursing per-

Trigger Points Fail Scrutiny

Comtinned from page !

back pain. Three of the therupists had spe-
cialized tmining in tAgger-point examina-
tion, and all of the themtpists were given a
written description of Travell™s and Si-
mons’s examination methed. The therupisis
were rindomly putired and exaunined a ot
of 197 trigger puints among the 50 patients.

Overall. the relinbility was “consistent-
ly poor.”™ write the study authors, A statisti-
cal analysis suggests that “different thera-
pists are wable o reliably detenmine when
a trigger point is present in a patient with
fow back pain.”™ -

The rescarchers conclude ihat (he use-
fulness of trigger point examinaion in low-
back pain patients “should be questioned.™

Two factors could possibly have influ-

enced the study results. First, in only halt ol

the examingions was the rgger-point ex-
amination performed exactly according to
the Truvell und Simons methel. And sec-
ond, nine of the 12 therapists were inexperi-
enced inrigger-point examination. (Trigeer-
point examination. according 10 sonw pro-
posenis, is heavily dependent oo e shill and
expericnve of the exuminer.

But these reservations doa’™ apply o

second study by Frederick Wolfe, MD, etal.
involving pioneer trigger-point examiner
David Simons, MD. (See the Journal of
Rheumatalogy, Vol. 19, No. 6, 1992.)

In (his study, four experts on myofiscial
pain syndrome and four experts on fibromy-
adgia examined three groups of patients: sev-
en patients with fibromyalgia, cight with
myoluscial pain syndrome, and eight healthy
persons. The expents looked for the preseice
of trigger points in the upper body and back,

The myofuscial-pain cxperts ugreed on
several aspects of the examination but not
on the presence of active trigger points. Iden-
tiffcation of trigger points varied almast five-
fold among the examiners. The examiners
also showed significant disagreement over
the presence of Lt bamds and muscle twich.

Wolle et al, believe that the definitton of
a trigger point may need to be revised, and
that any delinition must be backed by datu
on reliazhility und validity.

“The issue of the definition ol a tigger
point is crucial,” Wolfe et al, point out. ~Di-
agnasis and differential diagnosis jof myo-
fuscral pain syndromes| depends oningger
paints. an does tremment, inchwding drug
therzpy for those without trigger points mid

when helping patients move. The
researchers also brought in a shower chair
which could be usaed tor all teileting and
bathing.

Before the intervention, toileting and
bathing required six patient transfers: bed to
wheelchair, wheelchair o toilet, toilet to
wheslchair, wheelchair to chairlift orbathtub,
tthiub or chaidift to wheelchair, and wheel-
chair 1o bed. Afier the program was institut-
ed, it involved only two transfers: shifting the
patient to the shower chuir using the hoist or

Continued on page 5

interventions like musck: injections oc spray-
and-stretch for those with trigger points.”

Rainville, a physiatrist who is director
of rehabilitation at New England Back Care
Center in Boston, says he has experimented
with trigger-point examination in his own
practice, but hus since abandoned this form
of assessment because he felt it involved at-
taching pathological lubels to tissue where
there was little objective evidence of abnor-
mality. Rainville believes that applying treat-
ments on the basis of such questionable find-
ings could promcte dependency among pa-
tients, who become accusiomed to treatment,

There is also sonke concer about possi-
ble overutilization of tigger-point examina-
tion and treatment.

“Trigger poinl examinations are easy 10
do, and no one can stand over your shoulder
and refute your findings.” Rainvilte remarks.
Without some gauge of usefulness. exanti-
nation and treatment of dubious value could
continue wd infTuitan, 1n the absence of any
objective evidence of pithology.
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Legal Services Division
Post Office Box 3922
Charleston, West Virginia 25339-3922

Re: Proposed Protocols and Guidelines for the
Treatment of Workers’ Compensation Injuries

Dear Ms. Kern:

On behalf of our employer clients, we appreciate this opportunity to
comment on the Protocols and Guidelines for the Treatment of Workers’ Compensation
Injuries recommended by the Health Care Advisory Panel.

In general, we believe the Protocols and Guidelines should help curb the
economic drain on the workers’ compensation system which results from inappropriate
or unnecessarily prolonged treatment, both by savings in direct medical care expenses
and by facilitating early return of claimants to active employment. We applaud the
Division’s and the Panel’s efforts to comprehensively address treatment issues, and to
provide parameters for both treating physicians and Division personnel in managing
the health care needs of workers’ compensation claimants.

Although we are in essential agreement with the Protocols and Guidelines
as proposed, we offer the following general comments:

1. If these Protocols and Guidelines are to be successful, it is

imperative that Division personnel receive adequate training, as proposed, and that the

. Medical Support Groups include trained health care providers at least in a consulting

capacity. In addition to training on treatment issues, personnel should also receive

training in objectivity to minimize unconscious overidentification with the claimants
with whom they are personally dealing on a sometimes frequent basis.
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2. Without effective monitoring, these Protocols and Guidelines will
be meaningless. In order for monitoring to be effective, not only must Division
personnel be adequately trained, but they must have well-designed technological
support. In that regard, it is also important that computer entry personnel receive
adequate training to ensure that the information necessary to effectively monitor is
properly entered and coded.

3. It is important to monitor and enforce the clear intent of the
Protocols and Guidelines that before treatment goes beyond the parameters set forth,
the claimant and his or her treating physician must have the concurrence of another
health care provider with greater or additional expertise than the treating physician.
Clearly, the second opinion must be well-documented and not allowed to become pro
forma.

4. We are pleased that the use of physical therapy at earlier stages
in the recovery process is being encouraged. Itis important, however, that the Division
monitor physical therapy to ensure that it is being administered by appropriately
trained health care providers and that the use of passive, as opposed to active, physical
therapy is not abused.

5. Although we recognize the need for consideration of modifiers in
assessing type, extent and duration of treatment, if these Protocols and Guidelines are
to have their anticipated impact, it is essential that modifiers not be used as a license
to extend treatment but as exceptions which require documentation and justification
with specific objective findings. Exceptions must not become the rule.

6. There are references throughout the Protocols and Guidelines to
"appropriate specialists." Although we recognize the need in the context of these rules
to use that generic term, it is essential that Division personnel be trained to recogm'ze
approprlate speclahsts on a case by case basis, in order to avoid "doctor shopping" and
minimize “"eronyism."

7. Chronic pain management programs and work hardem'.ng programs
can be effective in limited claims, but are ripe for abuse and can result in a major
economic drain on the workers’ compensation system with little or no corresponding
benefit. We urge the Division o carefully monitor the use of such programs and to
require objective proof of results before treatment continues.
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8. Underlying these Protocols and Guidelines should be the basic
public policy, recognized as a part of workers’ compensation law, that claimants who
are non-compliant with appropriate treatment, including physical medicine, should not
be rewarded for that non-compliance. Claimants should be encouraged to cooperate
with treatment to the fullest extent in order to minimize economic loss not only to
themselves personally but also t¢ the Division and to both self-insured employers and
employers who subscribers. Failure to comply, which causes unnecessarily prolonged
treatment and delays in return to work, should result in the suspension of benefits.

8. These Protocols and Guidelines would be strengthened by including
a discussion of the need to allocate between work-related and not work-related
impairment, and by providing guidelines for such allocation, similar to those set forth
in the Proposed Guidelines for Psychiatric Permanent Impairment Evaluations,
Evidence and Ratings of Psychiatric Impairment Due to Workers’ Compensation
Injuries. Although such allocation is frequently difficult, if the workers’ compensation
system is to serve its intended purpose of compensating for and treating only work-
related injuries, it is imperative that treating physicians and evaluators alike be
required to distinguish work-related from nonwork-related impairment.

In addition to the above more general comments, we offer the following
with respect to specific sections of the Proposed Protocols and Guidelines:

1. With reference to §15.1, relating to cervical musculoligamentous
injury, and §17.1, relating to low back musculoligamentous injury, it is important that
objective complaints of "neck pain" or "low back pain" not be considered conclusive
evidence of soft tissue injury, but rather that other findings consistent with that
diagnosis be present.

2. The effectiveness of "trigger point injections", authorized as a
treatment in §§15.4.1 and 17.4.1, is the subject of considerable debate. Generally,
trigger point injections are recognized as effective, if at all, only at the acute stage.
Routine or prolonged use should be eliminated unless the effectiveness of the treatment
is documented by ohjective findings of improvement by appropriate specialists.

3. The elimination of overnight hospital admissions for a myelogram,
in §16.3.4, is applauded as an appropriate cost-saving measure.
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4. With reference to §§16, 17 and 18, relating to herniated discs, we
appreciate the effort to control the use of certain diagnostic tests by generally requiring
conservative treatment for a period of two to four weeks before more extensive, and
expensive, testing is ordered. However, there are instances where the claimant clearly
hag the clinical signs of an operative lesion at the time of his first examination., In
those cases, once confirmed by an appropriate specialist, authorization to proceed with
diagnostic testing at an earlier stage should be forthcoming so that proper treatment
is received and unnecessary delay in the recovery process is not experienced.

5. We believe that the detail with which §21, relating to carpal tunnel
syndrome, is drafted may be unnecessary and a cause for confusion when reviewed by
both treating physicians and evaluators. We are also concerned that the section fails
to adequately differentiate between work-related and nonwork-related conditions. In
particular, we recommend that this section be amended to provide for a higher scrutiny
before carpal tunnel syndrome is determined to be work-related when the claimant also
evidences an underlying condition, such as diabetes, thyroid dysfunction or pregnancy,
well-recognized as independent contributors to the development of that syndrome.

For your reference and information, we are also enclosing correspondence
we received from Dr. Carl J. Roncaglione and Dr. Prasadarao B. Mukkamala related
to these Protocols and Guidelines, and commend their comments to you.

Again, we appreciate the efforts of the Division and the Health Care
Advisory Panel in drafting these Protocols and Guidelines. We hope our constructive
comments are carefully considered and that our recommendations are adopted.
Very truly yours,
BOWLES RICE MCDAVID GRAFF & LOVE
?%\\i:a e ?L’kL%_L@;L_:
Phyllis M. Potterfield

PP/bmk
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May 1, 1995

John Rozak

Director of Legal Services
Workers'  Compensation Division
4700 MacCorkle Avenue, S.E.
Charleston, WV 23304
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Dear John,

I have been asked to write on behalf of both the HCAP
physical medicine sub-panel and the administrative issues
sub-panel to ask that specific corrections be made in the
physical medicine guidelines chapter of the "Protocols and
Guidelines for the Treatment of Workers’ Compensation Injuries.”

The two sub-panels, while meeting in joint session, recently

noticed that scme of the original language in the physical
medicine guidelines chapter had been altered between the time it
was approved by the full HCAP and the time it was presented to
the Performance Council. We ask that the proposed "Protocecls and
Guidelines for the Treatment of Workers’ Compensation Injuries”

be altered as follows:

27.1 Physical medicine guidelines were developed to avoid
monitoring of 100% of claims where physical medicine is

provided. ROl at , YHbke gLAMEIANEE 00 AHt EhbeEEak Lik
DY EXAUE, BVAEDSS L LAV ELEA A KL AR, YAV IARS .

27.2 Case management will begin at any point lack of
progress is identifiedg TR Aomé AAELeHEdE WIS wWdY A
YeEbtl SLEN t YA, LE PUIAVEAR wedAAdE

VA EARMSA, AR 6O dEFA EBEL7YAAYY, JdAdLL WArbGddbhk 14 /&
W EEEAYS . ut particularly at thirty davs and at sixtv
davs after treatment has begun.

27.3 T LHEYE AF A AVEELA/OR ANGUE YHE FYEA0REEY Add
VIYAL D AF BREAYEAL EAALYRE NYBAAWERLA  thl/dr A EhR
SCELLTYALS TIBBABERAIE LANVALEY THAA B EEAEYINeS.

The sub-panel would alsec like to point out that the entire
section numbered 26.1 through 26.3.5 should be deleted since it
is repeated via 27.10.1. This section is an ancient version of




what eventually was produced by the physical medicine sub-panel
and approved by HCAP. Please note that for a completely accurate
listing of the proper text for all of this, see the attached
document entitled Physical Medicine.

Please note that numbering will have to be reworked due to
the need to delete 26.1 through 26.5.5.

ITf T can assist in clarifying any of these desired changes,
please call me at 304-345-1466.

Sincerely,

ﬂ/h/ —
//;%9/;illiam P. McDorald, DC

cc: Pat Posey
Kendall Wilson
Bill Sale
Ralph Smith
Jack Brautigam
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Physical Medicine guidelines were developed to avoid monitigei
100% of claims where physical medicine is provided. &3

v

Case management will begin at any peint lack of proggess is
identified, but particularly at thirty days and at sixty da¥s &ter
treatment has begun. y =<

w 92
All treatment is expected to be terminated when the workefreBthes
maximum medical improvement. Workers who continue to report™dain
and dysfunction, while showing no significant measurable or
objectiva =signs of improvement, have reached nmaximum medical
improvement and must be discharged or referred to an appropriate

speclalty.

If care continues to the 30th day and the worker has not returned
to work, the treating physician may arrange a consultation for a
second opinion; care cannot continue past the 45th day unless the
consulting docter recommends further care.

If care continues to the 30th day and the worker is back to work,
shows significant documented functional and clinical signs of
improvement, and has not reached mazximum medical improvement,
continued care is appropriate. Such treatment should not exceed
the -60th day. Workers with complicating factors which have
prevented a return to work by the 60th day reguire case management,
with IME quidance, for determination of appropriate care.

Treatment is not to exceed 10 visits in the initial 14 days and
must decrease in frequency after that. In no case should the
treatment exceed 16 wvisits in the initial 30 days or 12 in the
second 30 days.

Active case management by the Division is required for any care
beyond 60 days. It is incumbent upon the provider to monitor the
worker's progress and to notify the case manager in a timely manner
te ensure continulty of care.

Care beyond the 60th day is limited to workers who 1) display a
significant complicating factor, 2) are back to work or enrolled in
a work conditioning\hardening program, and 3) have significant
documented functional and clinical signs of improvement. Such
workers are to be treated on an as needed basis conly, with
treatment not to exceed two visits per week.

Workers who have returned to work and experience flare-ups of thelr
injuries due to job related activities, may be treated a maximum of
12 times over the 14 months following an injury. Such treatment
may not be regularly scheduled and must not delay a surgical or
chreonic pain evaluation.

44




[ —

AFR 26 ’95 B3:d3PM WORKERS COMP DIV EMPLYR ACCTS F.3

RECOMMENDATICONS FOR USE OF PHYSICAL MEDICINE:
1. Physical medicine should be inltiated as early as the day
of injury; indicaticns for and focus on (early) interventions
{ include:

* acute management of pain and spasms.

* use o©of passive modalitiez as adjunct to active
treatment.

* manual therapy for restoring jeoint functien.

* instruction in range of motion and stretching
exerclsaes,

* asgessment of return to work readiness and
tdentifying necessary work modifications.

* workar education in healing process, body

machanics, proper rasting pesiticons, and home
treatment program.

* time frame may range from one visit to daily
visits according te above treatment
guidelines.
2, Evaluations must be provided by professicnals licensed to
perform such activities.
3. Initiation of treatment may not be indicated when:
* faew objectively measured deficits are found on
evaluations.
* subjective complaints ¢f pain are the only
findings.
* pain behaviors are interfering with the return to
work process,
¢ * worker is nct compliant with treatment plan.
4. Inappropriate <¢reatment 1s exclusive use of passive

modalities throughout the course of treatment.

g, Exercise programs are increasing progressively. These
Programs include strengthening and conditioning exercises., Any
work simulation activities (also gradually increased) should focus
on essential work tasks (pushing, pulling, lifting, etec.). Time
frame any range form 1 to 4 hours per day, 3 te 5 days per week in
accordance with above treatment gquidelines.

6. Progress reports to the referring physieian,
workers'compensation, and the employer should identify continuing
complaints, progress made, further rehabilitation needs, and level
of return to work readiness. A worker may continue in therapy, if
indicated, after return to work according to above treatment
guidelines.

45
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COLUMBIA/HCA A Now Commitmant To Healthears. . Together

Healthcare Corporation

Ralelgh General Physical Therapy
Rehablltation & Walineas Center

1710 Hazper Road

Beckley, West Virginia 2560t
Telaphone (304) 256-4295
1-800-c40-5562

Bureau of Employment Programs
Legal Services Division

¢/o Lisa M, Kern

Counsel

P.O. Box 3922

Charleston, WV, 25339,

g2:2 Hd 1EYdVS0
HOISIAID TV 1-d38

Deaar Ms, Kam,

Please find enclosed a copy of the West Virginia Chapter of the American Physicai Therapy
Assoclatior Position Statement on the Workers® Compensation Division's Protocols & Guidelines for
the Treatment of Workers’ Compensation Injuries, Title 83: Scries 20, Alsu included, is suppotting

documents relating to the oral comments made by myself on behalf of my professional cotleagues
at the public hearing on April 10, 1995 in Charleston,

My colieagues and [ commend the efforts of the Health Care Advisory Panel to sstablishing

guidelines to asaist cliniclans in providing appropriate and timely treatment to workers’
compensation claimants with commonly experienced injuriss.

As 1 stated on April 10, 2 prineiple concerns of West Virginia Chapter of the American Physical
Therapy Asscciation pertains to: |

* The interchangeabie usage of the terms guidelines and protocol in the proposed
legislative rules,

* The potential for the inappropriate use of this documsnt, by departments within the
Workers® Compensation Division and the Burcau of Employment Programs, o restrict
claimants access to and and withhold payment from providers for appropriate and

medizally necessary care that falls within the nerms of ciinical practice but cufside the
guidelines established by this document,

4/27/95 MB. RPT,
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1 would also again like to make comment con the difficulty that [, and 2 number of my fellow
physical therapists, had in obtaining a copy of the Health Care Advisory Panel recommendationg
to the Compensation Programs Performance Panel,

1 trust that the information 1 have provided will be found o be of assistance in drafting the
legislative rules, I look forward to receiving a revised copy of the final proposed legislative rules
which includes the provisions included in the West Virginia Chapter of the American Physical
Therapy Association Position Statement,

1invite members of the Health Care Advisory Panel and Compensation Programs Performance to
contact me with any questions they have.

Thank you for your attention to and assistance in this matter.

4727195 MB.RPT.
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WEST VIRGINIA CHAPTER OF THE AMERICAN PHYSICAL THERAPY
ASSOCIATION STATEMENT ON THE WORKERS’ COMPENSATION DIVISION'S
PROTOCOLS & GUIDELINES FOR THE TREATMENT OF WORKERS'
COMPENSATION INJURIES

The American Physical Therapy Association i8 a national association representing
moré than 63,000 physical therapists, physical therapist assistants, and students of
physical therapy. The West Virginia Chapter of the Associaticn represents the more
than 200 members of the association active in providing health care to the citizens of
West Virginia, The members of the APTA are eager 10 continue working to make the
West Virginia Workers’ Compensation system one that provides Warkers’
Compensgation claimants with access to high-guality heaith care that our socisty can
afford.

APTA recommendations focus on provision of comprehensive high-quality care,
documented cost savings, and appropriate utilization of physical therapy services. As
rehabilitation care coordinators for patient with function impairments, physical
therapists can and sheuld play a major role in achieving the clinical effectiveness
and cost efficiencies that are so critical. In this regard, recognition of thelr role in
primary eare, especially in the area of musculoskelatal disorders, must be afforded.
The members of the APTA believe that in order to proved claimants with the care
they deserve, the protocol and guidelines for the treatment of workers compensation
injuries miust Include 8 nomber of critical provisions, soms of which are highlighted
below,

QUALITY OF CARE

Every claimant hag the right to receive high-quality health care services, and any
legislative rule should both guarantee this right and acknowledge the need for
professional expertise and specislty éare, The American Physical Therapy
Asgsociation supports the following provisions to ensure high-quality care,

* Any development of r.;racticc parameters and guidelines should ensure the
participation of professional practitioners in this effort.

* Practice parameters and guidelines must be clearly identified as guidc'lincs
and not =nforced as a reethod of ¢ost containment, nor restrigt ¢laimants
access to care determined clinicalixmcessazy by the licensed professional
providing that care, '




i
SENT BY:RALELGH GENERAL HOSP ¢ 4=2B8-35 5 13:4% 3942_5644'79" 304 558 289Z:8 B

* Measures of outcome must truly assess the effects of change.

* Appropriate tatios of physical therapy providers to claimants should exist in
all environments where care in provided,

* APTA supports efforts to promote the timely and ¢coordinated treatment and
the thoreugh rehabilitation of workers Compensation injuries through
provision of ¢case management services

PREVENTION

The concept of injury prevention must be broadened, Both 2 healthy work force and
significant cost savings will result, An sstimated 40 million Americans live with some
form of disability, and the totsl costs For their care is estimated at §,5% of GDP, West
Virginia has one of the highest Permanent Total Disability award rates for Workers'
Compensation injuries in the nation. Physical therapy services have been
demonstrated to be & cost effective in & variety of health care settings; a limited
course of physical has been shown to shorten hospital stays, prevent future injury,
and improve health outcomes.

COST CONTAINMENT

As health care providers, physical therapists witness firsthand the impact of
spiraling cost of health care. We are in a position to recognize ways in which health
care costs can be lowered, but the current system precludes auch input from
professtonal providers. As a result, we recognlze the need for efforts to contain costs
and aliocate resources effectively, and the APTA supports such efforts. It is crucial,
however, that any prozeds for allocating hedlth care pesolirces includes inplt from
the broad spectrum of health care providers who are authorized by state law to
provide health services. The following area comments on specific cost contalnment
options:

Physician Self-Raferral

* The APTA strongly S;Jppcrts a ban on physician self-referral to physica}
therapy services. The excess costs to the health care systom assooiated with
physicians permitted to own, and self-refer patients to, such services as
laberatory, radiclogy, pharmacy, and physical therapy have been well
documented. The State of Florida, for example, found an increase {n vigits per
patient of some 39% to 45% in joint-venture facilities comparad to non-joint-
venture facilities, with gross revenue end net revenue per patient 30% to 40%
higher. This adds unnecessarity to the costs of heaith cars. The Florida study
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also found that Ticensed physical therapists and physical therapist assistants
employed in non-joint-venture facilities spent approximately 60% more time
per visit treating patients than did licensed physical therapists and physical
therapist assistants working in joint-venture facilities,

Payment Rates

* APTA supporty payment schedules that are appropriats to he service
provided. We support the development of payment cates that take lnto
congideration the professional expertise and technology required foc the
provision of high quality services based on community standards. APTA
supports a system in which payment is equitable and in which the
development of provider fee systems, capitation systems, and case payments is
gstablished through adequate provider involvement and review of utilization.

*APTA supports the development of payment rates, whether they are based on
reasonable costa per service or reasonable coats per visit, Provisions should be
mads for stop-lods contingencies and payer risk-sharing methodologies.

* APTA supports restriction of the use of billing codes to those professionals
who are licensed to perform the services covered by such codes.

* APTA supports administrative simplification in provider record keeping and
cammunication with the Workers' Compensation Division, Providers must b
freed of paperwork and permitted to spend their time treating claimants and
practicing their profession. Areas that need simpliftcation inelude eligibilily
determinations, coverage determinations, service authorization, billing
enquiries, and payment remittances, Record keeping, documentation
requiremsnts and bilting procedures must be stendardized as well.

* APTA opposes the use of global budgets, expenditure tarpets, and CPT code
caps as a means of containing costs. Such arbitrary approaches have an
advarse effect on the availahility of care and the quality of care provided.
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WHO ARE PHYSICAL THERAPISTS?

Physical therapists are key members of the health care team and an integral part of
the health care delivery system, The education and clinical experience of physical
therapists uniquely prepares them to coordinate care related to functional
improvement and functional disability. Physical therapisis help 200,000 individualy
daily te restore health, alleviate pain and to prevent the anset of discase. The beneflts
of rehabilitation and physicul therapy services are well documented and services are
covered in nearly all federal, state and private insurance plans. Teday's physical
therapy profession serves a dynamic comprehensive health care role in improving
and maintaining quality of life for millions of Americans and thousands of West
Virginians.

Ehysicai therapists provide care at the acute, rehabilitative, and preventative stages,
and strive to achieve increased functional independence and decreased function
tmpairment. Though timely and appropriate intervention, the physical therapist
frequently reduces the need for costlier forms of care as surgery and shortens the
length of institutional stays. Physical therapists provide preventative care that
forestalls ur prevents the development of functional delerioration and the need for
more intensive care through hospitalization,

Physical therapists are health care professionale who are:
*Graduates of professional programs of physical therapy zccredited by the
American Phiysical Therapy Associations Commission on Accrediration in
Physical Therapy BEducation, which is recognized by the council on Post-
Secondary Accreditation and the United States Department of Education,

* Professionally educated at tlie university level, and

* Licensed by all states and territories of the United Starss

HAB#dddddgands
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ARTICLE 20, CHAPTER 30 OF THE CODE OF WEST VIRGINIA

30 - 20~ 1, Legistative findings and declaration of public policy,

The legislature of the state of West Virginia hereby determines and finds that
in the public interest persons should not be engaged in the practice of
physical therapy or act as physical therapy assistants without the requisite
experience and training and without adequate regulation and coatro!l; and that
it is necessary to protec: the citizens of this state from the unauthorized,
ungualified and unregunlated practice of physical therapy. 1t is therefore
declared to be the public policy of this state thal the practice of physical
therapy affects the general weifare and public interest of the stats and its
citizens; that persons without the necessary qualifications, training and
education and persons not of good character should not engage in the practice
of physical therapy or act as physical therapy assistance; and that the evil of
such unauthorized and unqualified practice may be best prevented and the
interests of the public best served by regulating and controlling such practice
es provided in this artiele.

30~ 20 - 2. Definitions

(f) “Physical therapy” means the therapeutic treatment of any person by the
use of massage, mechanical stimulation, heat, cold, light, alr, water, electricity,
sound and exercise. including mobilization of the joints and training in
futictional asctivities for the purpese of correating or alleviating any physical
or mental condition or preventing the development of any physical or mental
disability, and the performance of neuro-muscular-skeletal tests and
measurements as an aid in the diagnosis, evaluation or determination of the
existence and the extent of body maifuncrion.

BEEERAAGRAE B HH
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e T BIPLOMATE OF

' DIPLOMATE OF
THE AMERICAN BOARD OF THE AMERICAN BOARD OF
PHYSICAL MEDICINE PRASADARAOQ B. MUKKAMALA, M.D, ELECTRODIAGNQSTIC
AND RERABILITATION MEDICINE
UNION SQUARE
FELLOW é:ar-' o 1 MONCNGALIA ST, SUITE3 %ZLEKEAEES
THE AMERICAN ACADEMY OF ICAN,
DISABILITY EVALUATING CHARLESTON, WV 25302 ACADEMY OF
PHYSICIAN PAIN MANAGEME
HYSICIANS TEL. 304 344-5153 NT
April 26, 1995
Lisa Kern, Counsel
Legal Services Divisien
P.O. Box 3922 .
Charleston, West Virginia 25339-3922
RE: Protocols and Guidelines for the Treatment of Workers'
Ccmpensation injuries o %
i =
= 1
= m
Dear Ms. Kern: e L4
- >
- =
i reviewed the Protccols and Guidelines for the Treatment of Workms' ©
Compensation Injuries and in general | concur with the guidelines. Howew®r, é
| do have some concerns and comments as follows: N o
=
1) In my experience, the chronic pain management programs have
not been effective. in theory, the chronic pain management programs are
very appealing, but in practice they have not been effective. | strongly

encourage the Compensation Fund to stay away from the chronic pain
management programs to the degree possible,

2). Similarly, work hardening programs have not proven to be
effective. | have noticed over the years that work hardening programs have
been overused or | should even say abused. That type of abuse leads to
waste of limited and usefu! resources and | would caution the Workers'

Cempensaticn Fund ito be extremely selective in approving work hardening
programs.

With those two exceptions, | concur with the Protocols and Guidelines
for the Treatment of Workers' Compensation Injuries.

Yours sincerely,

(’%g&aﬁ@\@m@ N\\\KU_Q«\JE\

PRASADARADO B. MUKKAMALA, M.D.




PRASADARAO B. MUKKAMALA, M.D.

Lisa Kern
April 26, 1995

PBM/ks

cc: Sarah Smith
Bowles, Rice, McDavid, Graff & Love
P.O. Box 1386
Charleston, West Virginia 25325-1386

Page -2-
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HUNTINGTON PHYSICAL
THERAPY SERVICES, INC.

April 11, 1995
P. 0. Box 8141
Huntington, WV 25705-8141

l:.:qr;a M. Kern, Counsel

k&gal Services Division

EE O. Box 3922

Gharleston, WV 25338-3922

&lear Ms. Kern,
=L

D
Fam writing regarding your request for written comments for “Series 20

Protocols and Guidelines for the Treatment of Workers’ Compensation Injuries”.

BEP-LEGAL DIVIS)oN

This is a great deal of work and | would like to commend the Health Care
Adviscry Panel on the work involved and the resuits of this endeavor.

I would like to request consideration for several changes and addendum’s
regarding the evaluation and treatment of musculo-skeletal injuries. My

suggestions are as follows:

85-20-16 Treatment guidelines: acute herniated cervical disc,

16.3.2 Non-Operative treatment:
Only home cervical traction is recommended under these guidelines.

I am requesting physical therapy and/or rehabiiitation should be recommended
as it is recommended for treatment for Herniated Lumbar Disc. [Please turn to

the guidelines 18.4. B. (page 21)]

Physical Medicine procedures are crucial to treatment. The cervical spine is
another section of the spine. The anatomy, physiology, and bio-mechanics are
different but not to such an extent that physical therapy should not be used as an
inexpensive treatment prior o consideration of operative intervention.. Some
treatment procedures are posture correction, cervical traction (greater weight
than 7 Ibs. monitored by a licensed physical therapist), active exercise, and
passive exercise. The work by Hickey and Hukins, Nachemson, Adams and
Hutton, McKenzie, Onel, Krag, and others exhibits the disc material moves
according to the external stresses placed on it. These external siresses are how
the disc herniates posterior and posterior lateral in the first place, producing the
sympioms that cause the client to seek health care. These stresses must be

2240 Fifth Avenue « Huntington, WV 25703 « (304) 525-4445
2000 Carter Avenue, Sulte [ » Ashiand, KY 41101 - (806) 325-4800 pi.4558

WT@;E (304) 525-0794 - (800} 225-9672 FAX - (304) 529-7448  Sports Medicine Services Hotlins « {800)




BEP~LEGAL DIVISION

removed or altered in such a fashion to reduce/correct the disc herniation. This
is possible through education and the above listed treatment procedures.

85-20-26.1. | would like to reinforce the concept of early intervention.

Early intervention will reduce scar tissue formation, pain, fear and enhance the
concept of return to work. It may allow job modification for an alterative duty at
the work site without lost time.

| am concerned about rushing people through physical medicine. Once these.
individuals have completed physical medicine at an accelerated pace, then what
happens? We must have in place programs of work conditioning, work
hardening, vocational education, and possibly sheltered workshops for
individuals with musculo-skeletal problems.

We must also bring the employers on board for this concept. The employer must
understand that they are also part of the problem. Alternate work duties by the
employer should allow these injured workers to return to work the day of the
injury. When injured workers can return {o work at less than 100% of their
physical capacity their will be less need for work hardening, vocational
education, and long term disability payments. All research has shown the earlier
an individua! can be returned to the job site the complicating factors of back pain
are reduced. These factors being family problems, alcoholism, psychological
problems, total life awards, etc. (Please see the attached “Calculating the Value
of Provider Intervention)

This document, “Series 20 Protocols and Guidelines for the Treatment of
Workers’ Compensation Injuries”, must be reassessed on an annual or semi
annual basis. Comparing this treatment protocol and the time frames to what is
actually happening in the clinic will provide a much more accurate tool. This tool
can then be used more effectively to curtail the outliers and deficiencies in
physical medicine. '

Allowing this document to be dynamic and not static will make it much more
useful and credible. In the long term usage there will be less frustration and
more adherence by providers and reviewers.

Thank you for the opportunity to present these concerns to you and the
Rerformance Council. If | or any other members of the WV Chapter of the
Aperican Physical Therapy Association can be of additional assistance, please
gentact me.

j =

Sihcerely;
o
Sl_‘:g:gh C. Murray, PT

[+
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_ HUNTINGTON PHYSICAL
April 11, 1895 THERAPY SERVICES, INC.

P. O. Box 8141
Huntington, WV 25705-8141

Lisa M. Kern, Counsel

Legal Services Division

P. O. Box 3922

Charleston, WV 25339-3822

Dear Ms. Kern,

i

2 1 gy writing regarding your request for written comments for “Series 20

pe——3

fE

g Pratocols and Guidelines for the Treatment of Workers’ Compensation Injuries”.
ac =

3 THE is a great deal of work and | wouid like to commend the Health Care
éAd_ﬁsow Panel on the work involved and the results of this endeavor.

5 APR

| wauld like to request consideration for several changes and addendum’s
regarding the evaluation and treatment of musculo-skeletal injuries. My
suggestions are as follows: :

BEP~LE

85-20-16 Treatment guidelines: acute herniated cervical disc.
16.3.2 Non-Operative treatment:
Only home cervical traction is recommended under these guidelines.

| am requesting physical therapy and/or rehabilitation should be recommended
as it is recommended for treatment for Herniated Lumbar Disc. [Please tum to
the guidelines 18.4. B. (page 21)]

Physical Medicine procedures are crucial to freatment. The cervical spine is
another section of the spine. The anatomy, physiology, and bio-mechanics are
different but not to such an extent that physical therapy should not be used as an
inexpensive treatment prior to consideration of operative intervention. Some
treatment procedures are posture correction, cervical traction (greater weight
than 7 lbs. monitored by a licensed physical therapist), active exercise, and
passive exercise. The work by Hickey and Hukins, Nachemson, Adams and
Hutton, McKenzie, Onel, Krag, and others exhibits the disc material moves
according to the external stresses placed on it. These external stresses are how
the disc herniates posterior and posterior lateral in the first place, producing the
symptoms that cause the client {0 seek health care. These stresses must be

2240 Fiith Avenue - Huntington, WV 25703 « (304) 525-4445
i 2000 Caner Avenue, Suite D » Ashland, KY 41101 + (808) 325-4600 .
. {304) 525-0794 - (800) 225-9872 FAX - (304) 529-744% Spors Medicine Services Hotline - (800) 242-4658




removed or altered in such a fashion to reduce/correct the disc herniation. This
is possible through education and the above listed treatment procedures.

85-20-26.1. | would like to reinforce the concept of early intervention.
Early intervention will reduce scar tissue formation, pain, fear and enhance the

concept of return to work. It may allow job modification for an alternative duty at
the work site without lost time.

| am concerned about rushing people through physical medicine. Once these
individuals have completed physical medicine at an accelerated pace, then what
happens? We must have in place programs of work conditioning, work
hardening, vocational education, and possibly sheitered workshops for
individuals with musculo-skeletal problems.

We must also bring the employers on board for this concept. The employer m&%
understand that they are also part of the problem. Alternate work duties by th
employer should allow these injured workers to return to work the day of the —
injury. When injured workers can return to work at less than 100% of their
physical capacity their will be less need for work hardening, vocational =
education, and long term disability payments. All research has shown the earl@t
an individual can be returmed to the job site the complicating factors of back paim
are reduced. These factors being family problems, alcoholism, psychological ~

problems, total life awards, etc. (Please see the attached “Calculating the Value
of Provider Intervention)

This document, “Series 20 Protocols and Guidelines for the Treatment of
Workers' Compensation Injuries”, must be reassessed on an annual or semi
annual basis. Comparing this treatment protocol and the time frames to what is
actually happening in the clinic will provide a much more accurate tool. This tool

can then be used more effectively to curtail the outliers and deficiencies in
physical medicine. )

~ Allowing this document to be dynamic and not static will make it much more
useful and credible. In the long term usage there will be less frustration and
more adherence by providers and reviewers.

Thank you for the opportunity to present these concerns to you and the
Performance Council. If | or any other members of the WV Chapter of the

American Physical Therapy Association can be of additional assistance, please
contact me.
£

NOISIALG Ty931-d3d




CALCULATING THE VALUE OF PROVIDER INTERVENTION

To calculate the value of working with an occupational health provider to prevent and
manage work-related injuries, certain assumptions may be made. The following formula is
based on date from the National Safety Council and other sources:

Injury rate: 8.1 work-related injuries per 100 employees across all industries. (1992
data)

Lost work time: 46% of reported injuries result in lost work time; the average number
of low work days per lost time case is 18.2.

Wage replacement: Average of $150 per day per injured worker,
Workers’ comp: Average of $1,700 in workers’ compensation costs per employee.

Premium: 70% of workers’ compensation premium is variable cost that is usually
experience-rated.

For example, Acme Co. has 300 employees and an average injury incidence e rate:
e 300 employees x 8.1 injuries per 100 employees = 24 injuries per year.

s 45% x 24 injuries result in lost work time = 11 lost work time injuries per year.
o 18.2 lost work days x 11 lost work time injuries = 200 lost work days per year.

If Acme Co. works with an occupational health program and reduces the number of

injuries and lost work days by 10%:

s  90% of 24.3 injuries = 21.6 injuries

e Total lost work time for 21.6 injuries {21.6 x 45% x 16.38 lost work days per injury) =
162 lost work days per year ,

e 200 lost work days - 162 lost work days = 38 fewer lost work days per year
Wage replacement cost savings: $150 x 38 saved lost work days = $5,700
Workers’ comp premium savings: Acme Co. pays $510,000 ($1,700 x 300
employees) per year; $357,000 (70% of $510,000) is variable experience-rated. Acme
Co. saves $67,830 ($357,000 x 38/200) in the experience-rated variable expense side
of Workers’ Compensation premiums.

Thus, a modest 10% reduction in both the number of injuries and lost work days saves
Acme Co. approximately $73,530, not including retraining, production disruption,
potential litigation and other expenses.

GTitWy L1 ¥dY 56
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4 EGAL DIVISION
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Lisa ggrn, Counsel
LegallSepyices Division

P. O0.caBc¥*3922 .
Charleston, WV 25339-3822

Comments Regarding Protocols and Guidelines For The Treatment of
Workers' Compensation Inijures / Titlie Number 85.

Dear Ms. Kern:

I am making a written comment regarding Treatment Guideline 85-20-16 for
Acute Herniated Cervical Disc. Over the past 10 years treating cervical disc
problems, I have found that appropriate therapeutic exercise, postural
education, and close follow-up progression of a treatment plan is extremely
effective in many cervical disc problems. Under Secticn 16.3.2 Non-
Operative Treatment, there are no indications of physical rehabilitation
under the direction of a licensed physical therapist. It is recommended that
home cervical traction in bed be 7 lbs. This is very light traction, and
this should, as well, be monitored and progressed by a knowledgeable physical
therapist so that symptoms are decreased as soon as possible. It is also my
experience that a hard cervical collar often times promotes a forward head
position, thereby leading to increased cervical disc protrusion. I agree
with Section 16.3.3, that patients who are having significant neurclogical
deficit, or uncontrollable pain, and fail to improve after 2 - 4 weeks should
be referred for a surgical consultation.

I .is interesting to note that under Section 85/20/18, Treatment
Guidelines for Herniated Lumbar Disc, under the direction of a physical
therapist, rehabilitation is one of the recommended non-operative treatments.
Cervical and lumbar disc problems, from a .physical therapy <treatment
appreoach, can be treated similarly and the treatment outcomes can be very
effective for both spinal areas.

In summary, I would like to see physical therapy rehabilitation included
in the Non-Operative portion of Cervical Disc Dysfunctions, so that residual
problems c¢an be resolved quickly, and the claimant may return to work and
continue with activities of daily living as soon as possible. '

Sincerely,

CWS/jsm , Cindy W. iles, P.T.
Suite 204 - Seville Center
1401 Hospital Drive . Hurricane, WV 25526 - (304) 757-7293
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Lisa M. Kern, Esquire

Legal Service Division

Post Office Box 3922
Charleston, WV 25339-3622

Dear Ms. Kern:

Ashland Cffice
1601 CARTER AVENLE
ASHLAND, KY 41101
6063258014

S, Charleston Office
411% D STREET, SLTTE &
8. CHARLESTON, WV 15303
3047460650

April 10, 1995

Chapmaneile Office
CHAPMANYILLE PLAZA
CHAPMANVILLE, W 25508
IA-B554703

Williamson Office
3RD AVENUE & LOGAN STREZT
WILLLAMSON, WV 25561
3042357206

Re: Comments to Protocals and Guidelines for
the Treatment of Workers’ Compensation

Injuries

Perhaps the most frustrating aspects of my job in representing workers injured before
the Fund is the everchanging protocals governing treatment. As these treatment guidelines
have evolved, so too has the resolve of many physicians to avoid the bureaucratic nightmare

of treating compensation claimants.

The proposed "Protocals and Guidelines for the Treatment of Workers” Compensation
Injuries” will only strengthen the resolve of physicians to opt out of providing treatment to
injured workers. In this regard, the enclosed letter by Dr. John O. Mullen of the Scott
Orthopedic Center is instructive on the negative impact of the proposed treatment guidelines.
Of particular importance is Dr. Mullen’s comment that the proposed guidelines will create a
"micro-managed system with no doctors to take care of these patients." Scott Orthopedic
Center, which has the only orthopedic surgeon staff in Huntington (with the exception of Dr.
Valentine) is no longer accepting workers’ compensation claimants.

I wholeheartedly agree with the comments made by Dr. Mullen. Moreover, I can
state fromy personal experience that it has been increasingly more difficuit for my clients to
obtain treatment following a workers’ compensation injury because fewer and fewer
physicians choose to navigate through the Fund’s maze of chaotic, rigid and oftentimes
inconsistent treatment policies. It is the rigidity of the proposed guidelines which upsets
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Lisa M. Kern, Esquire

physicians the most, as they are more or less handcuffed in the treatment setting. This

straight jacket approach can only expose these physicians to liability, and more importantly,
could open a door of liability straight to the Fund.

Sincerely,

T S
Timothy #. Rosinsky
Attorney at Law
TPR/jad

Enclosure

cc: John O. Mullen, M.D.

BEP-LEGAL DIVISION
g5 APR 12 AM11:52




COLLEGE OF LAW
WEST VIRGINIA UNIVERSITY

May 1, 1995

John H. Kozak

Director, Legal Services Division
Bureau of Employment Programs
P.O. Box 3922

Charleston, WV 25332-3922

€0:1IHY 8- AVHSG
NOISIAIG Tv931-d38

Re: Comments on Propesed Rules: Series 20, 21, 22

Dear Mr. Kozak:

| am submitting these comments with regard to the above proposed rules to you and
the Performance Council.

First: | assume that these proposed rules have been sent to the appropriate groups
and individuails within the medical community -- and not only to the usual list of
people who provide comments on rules. For example, Series 20, dealing with
cophthalmic conditions should be reviewed by ophthalmologists, or musculoskeletal
injury treatment should be reviewed by orthopedists and physiatrists who are not on
the HCAP, including those who are members of the faculty at the state's medical
schools; similarly, Series 21 must be reviewed by those in the medical community,
inciuding physiatrists, who manage chronic pain and Series 22 needs o be reviewed
by psychiatrists and psychologists. Without the benefit of comments from these
experts, the Performance Council cannot judge the appropriateness of these
recommendations. [f this has not been done, ! strongly urge you and the
Performance Council to delay implementation until comments can be solicited from
these experts. The Health Care Advisory Panel does not, and can not, represent fully
the medical views of the experts in the State of West Virginia. | believe that it is
essential that the medical community have some consensus regarding medical
recommendations for ireaiment if these treatment protocols are geoing to be
successful as a guide for improving treatment of occupationally injured workers -- and
not just as a mechanism for cost containment for the Workers' Compensation
Division. This is particularly important because an increasing number of physicians
are expressing reluctance to accept workers' compensation claimants as patients,

PO Box 5130 Morgantown WV 26506-6130
Equal Opportunity / Affirmatve Action Institution




ecause of the slow payment and intervention into medical practice by the Workers'
Compensation Division. Notably, this is in sharp contrast io the current success of
the Public Employees Insurance Agency health program, which (despite aggressive
claims management) has achieved a fairly high ievel of acceptance in the provider
community.! Inappropriate adoption of standards such as these will merely drive
more providers, including many highly qualified providers, away from the population;
you have an obligation to ensure that this population of work-injured people is served,
and served well, by the health care provider community in West Virginia.

In part, | make this suggestion because | - and many others who frequently
comment on rules -- am not a physician. | would not presume to dispute the
treatment guidelines themseives, to the extent they simply represent
recommendations for the appropriate medical treatment for medical conditions,
since | clearly lack medical expertise.

Second: There is at least one element in these rules which appears to go beyond the
issue of appropriate treatment: | am very concerned about the return to work/duration
of symptoms/duration of treatment guidance which can ke found in various places
throughout Series 20 (see, for example, §§ 85-20-5.5, -6.5, -7.5, -8.5; §85-20-15.1; §85-
20-15.5; §85-20-17.5 and so on) as well as in Series 22 (§85-22-5 "Norms of
recovery). My concern relates to at least three issues:

First, the guidance in these rules does not in any way recognize the
different types of work and the different leveis of work disability — not medical
impairment — which relate to the nature of work, not the nature of injury. To set
a single return to work goal for each injury, without any regard to the nature of
work which an individual performs, is, in many cases, inappropriate. Although
this may work for certain kinds of small and specific injuries, including some
eye injuries, it is not these injuries which have resulted in long periods of tid in
the past. When this same approach is used for musculoskeletal injuries, then
the rule suggests that mine workers and office waorkers will be freated alike.
For example, althcugh noting that recovery may be of variable duration, the
rule states that symptoms related to sprains and strains "generally is less than
three or four weeks." See §85-20-15.1. The rule further says that treatment of
strains and sprains is "not to exceed 8 weeks." See §85-20-15.5, §85-20-17.5.
This creates a presumption that further treatment will not be paid for (at ieast
without a fight) and that all workers will recuperate - and therefore return to

' I serve as a public member of the five member Finance Board which governs the PEIA
program. in that capacity, | have had the cpportunity to review the financial and operating plans of
that agency and to talk extensively to health care providers regarding their problems with PEIA and
other state programs, including warkers' compensation.
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work -- in this period. Given the wide variation in the nature of these
sprain/strain injuries as well as the differing demands of claimants' jobs, this
provision allows for inadequate individual evaluation.

Second, the recommendation fails to take into account the highly
individualized nature of recovery from injuries. In particular, the blanket
assumption that recovery from psychiatric conditions "usually leads {o
maximum degree of recovery in 6§ months" (see §85-22-5) is highly problematic.
Was medical literature intreduced to support this contention -- or is it simply
an aftempt to set administrative cost-saving guidelines? [f the latter, the
workers' compensation law, which requires the payment of temporary total
disability until there is medical evidence that the individual has reached
maximum degree of improvement or can return to work, makes this provision
legally questionable.

Third, and related to these two other concerns: are these guidelines
intended for use only by physicians -- or will they be used to cut off eligibility
for temporary total disability benefits before an individual can return to work or
to force return to work prematurely? It would be highly inappropriate to
terminate tid benefits for individuals based upon these population guidelines
which fail to take into account either an individual's own healing or the work
which that individual generally performs. Language should be added to both
Series 20 and 22 which clearly states that, in making determinations regarding
both medical and ttd indemnity benefits, the individual's specific situation wili at
all times be fully considered.

Third: Series 22's approach to bias (§85-22-5.2) is troubling. In particular, it would
seem that a treating physician is in fact the very best physician to evaluate a
claimant's condition. In fact, a variety of other disability programs give additional
weight to any report filed by an applicant's treating physician, on the theory that this
physician is most likely to be very familiar with the individual's condition. | found it
remarkable and highly objectionable that this section says "(c). Mixing of roles - both
treating and evaluating the claimant" constitutes evidence of pro-plaintiff evaluation
bias. This subsection (c) should be deleted from this rule.

Fourth: To the extent that these protocols will act as guidance for medical treatment
and both contain costs and improve treatment, they are clearly a good idea. To the
extent, however, that they are merely used to deny additional, alternative, medically
appropriate treatiment or are used to force premature return to work, then they are
simply another mechanism for the Workers' Compensation Division to externalize
costs inappropriately to others, including health care providers and claimants.
Language should be added to both Series 20 and 22 which indicates that these rules




John Kozak
Re: Rules Series 20, 21, 22
page 4

constitute guidance and that, when supported by appropriate documentation, the
Division shall consider such evidence and make determinations on a case-by-case
basis, with full regard fo the impoertance of assisting the claimant in achieving a
maximum degree of medical improvement.

ily A, Spiétér, u—dé‘K

Professor of L
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BEPELEGAL DIVISION

March 26, 1995

James Robinson
Attcrney At Law
Robinson & Rice, L.C.
P.O. Box 407
Huntington, WV 25708

Dear Mr. Robinson:

I have a copy of the note you sent to Dr. Craythorne who sent me
a copy, regarding the synopsis of the rules and regulations that
are going to be applied for Compensation, and I assume these are
protocols to be followed by a gatekeeper family physician for
referral for specialty care.

This has got to be a plaintiff lawyer’s dream come true!

First of all, the flaws in the Workmen’s Compensation system
really have nothing to do with the medical management of these
patients. Medical management in West Virginia is no different
than in of the other 49 states. Secondly, in just skimming over
these, I find the so called mid foot sprain, which is supposed to
be a minor problem is, in my experience, a significant long term
problem. That is the most blatant thing I see. Also, I can
just see a family doctor sitting on scme poor guy with a
herniated disc, paralysis, and a foot drop, etc. waiting out the
three months reguired, and watching his bladder go out, then
watching the plaintiff’s attorney come and tear him apart, and
also sue the State for setting up such stupid rules.

In complicated problems, I have no objection to protocol
management. Bowever, one cannot micro-manage this problem. I
think if you saddle a family practitioner with regulations, it is
going to end up with poor management. I remember in the Vietnam
War, the ATmy Stlll was required to go ocut and take all shrapnel
out of head injuries, and fortunately in the Navy we

2828 FIRST AVENUE, SUITE 400 « P. 0. BOX 3127 2000 CARTER AVENUE 3 WOODLAND PLACE + U.S. 23 SOUTH
HUNTINGTON. WEST VIRGINLA 25702 ASHLAND, EXTNUCKY 41101 PAINTSYILLE, KENTUCKY 41240
TELEPHONE (304} 525-6903 . TELEPHONE (606) 529-0456 TELEPHONE {606) 7898442

FAX {304) 5259643 FAX (606) 529-3086
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were not required to do that, and indeed the Army casualties had
about a third again as many deaths from head injury as did the
Navy, primarily because they had to dig around in brain tissue to
bring out some hardware that did not need to be taken out, or it
was at a very high risk of killing the patient in getting it out.

I have a deeply based hesitancy about administrative micro-
management, and the resultant quality of care. I don’t think
this is going to save any money; I think it is going to in fact
delay appropriate treatment on a lot of these things, and the
delay of treatment in and of itself increases the disability.

The so called "three month zule" which if the patient is off work
for more than three months, has a much higher likelihood of not
returning to work than a patient who is off less than three
months.

I den’t have a great stake in this perscnally, because I don’t
see Compensation cases any more unless it is on an absolute
emergency basis, and I think that probably several orthopedic
surgeong in this State will be joining me once they read about
this, so you will have a micro-managed system with no doctors to
take care of these patients.

You might pass on to these people who are passing all these
rules, that they are listening to people who are quoting numbers
from large metropolitan areas, etc. The State as a whole is
under~served in almost all specialties. In my own specialty,
crthopedic surgery, the problem is not finding patients, its
closing the door at the end of the day. I think you will find
that family practitioners have the same problem, internists have
the same problems, and neurosurgeons have the same problem. If
the Compensation Commission wishes to set up micro management of
these Compensation patients, they may find they are not only
micro managed, they are taking care of the patients themselves.

Sincerely,

John 0. Mullen, M.D.

JOM/mas




West Virginia

Seff-insurers

Association

P.O.Box 1573

Charleston

West Virginia

25326

May 1, 1995

John Kozak, Esquire

Executive Secretary

Workers® Compensation Division
Bureau of Employment Programs
601 Morris Street

Charleston, West Virginia 25301

RE: Comments to Title 85, Series 20, 21 and 22

Dear Mr. Kozak:

Please find enclosed the West Virginia Self-Insurers Association’s
comments to the proposad rules to Title 85, Series 20 - Prorocols and Guidelines
for the Treatment of Workers’ Compensation injuries; Title 85, Series 21 -
Guidelines for Comntrolled Substances; and Title 85, Series 22 - Guidelines for
Psychiatric Permanent Impairment, Evaluations, Evidence and Ratings of
Psychiatric Impairment Due to Workers’ Compensation Injuries.

Cﬁﬂ'v\r‘-v\)

Henry C. Bowen
Executive Secretary

Sipcerely,

enc. _
cc: WVSIA Board of Managers
HCB/bIf L1 W4 1EUJYSE

NGISIAIQ 1¥937-438




WEST VIRGINIA SELF INSURERS ASSOCIATION
COMMENTS TO
TITLE 85 SERIES 20

PROT AND EL FOR 1 TREATMENT OF
WORKERS®' COMPENSATION INJURJES

§ 85-20-2 -- Purpose of these Rules

The purpose of these Rules is explained in this section, as well as in the introduction, as
intended to establish parameters for the treatment of claimants’ work-related injuries sustained
in Workers’ Compensation claims. However, the guidelines for each particular type of medical
condition do not adequately require that the appropriate treatment be related to a compensable
injury. Rather, the protocols refer to appropriate treatment for the condition in general. For
example, sub-section 17, which relates to the treatment for low back strains, begins by stating
that strains and sprains are a common cause of acute low back pain encountered in the general
population, and sub-section 21, which relates to carpal tunnel syndrome, provides that the
disease can be caused by external factors such as diabetes, pregnancy, a tumor or tight jewelry.
These regulations should provide that treatment recommended or requested be reasonably related

to a compensable injury, rather than the particular condition without regard to etiology.

§ 85-20-15.4.B(a-c) - Cervical Injury

These sections provide that analgesics, muscle relaxants, and anti-inflammatory drugs are
appropriate treatment options for cervical strain/sprains. The Association does not disagree that
such medication may be appropriate. The Association urges caution with regard to narcotic

medication. The Association is aware that subsection 15.4.2.b provides that narcotic medication




for a prolonged period of time is improper. However, such a recommendation is too vague.
Too frequently do members of the Association have employees who receive excess narcotic
medication. Such medication in excess violates the purpose of this proposed rule, which is to
facilitate the injured employee’s return to employment, yet the treating physician who prescribes
such medication often continues to certify its reasonableness. The Association urges that this rule
specify the amount of time an injured employee may receive narcotic medication, or at least
incorporate by reference the proposed Guidelines for Controlled Substances, and provide that
any additional such medication be authorized only upon a detailed discussion by the doctor as

to why it is necessary.

§ 85-20-15.4.B(H

It is recommended in this sub-section that manual manipulation and mobilization is an
appropriate form of treatment for a cervical strain/sprain. The Association does not believe that
such treatment, per se, is medically unreasonable. However, it is not uncommon for such
treatment to reach unreasonable proportions. The Association recommends that chiropractic
treatment that includes manual manipulation and mobilization should be limited in a reasonable
manner by these regulations. Specifically, the number of visits per month, and duration should
be limited. The Association recommends that uniess the case is exceptional, chiropractic
treatment that includes manual manipulation and mobilization should not exceed one visit every
two weeks for a period no longer than six months. Chiropractic manual manipulation and
mobilization beyond this level should be recommended by a physician other than the injured

claimant’s treating chiropractor.




§ 85-20-17.3.3 - Back Injury

The Association agrees that with regard to employees who suffer low back sprain\strains
who do not recover within one week, as described in subsection 17.1, and in fact do not improve
within four weeks, require that a second opinion be obtained. The Association recommends that
unless some evidence suggests that the alleged injury is beyond a sprain\strain, continued
temporary total disability should not be certified or acknowledged by the Workers’ Compensa-
tHion Division, until a second opinion provided by a qualified physician supports such a

determination.

§ 85-20-17.4.1.b.B-D

These sections provide that analgesics, muscle relaxants, and anti-inflammatory drugs are
appropriate treatment options for low back strain/sprains. The Association does not disagree that
such medication may be appropriate, but urges caution with regard to narcotic medication. The
Association is aware that subsection 17.4.2.c provides that narcotic medication for a prolonged
period of time is improper. However, such a recommendation is too vague. Too frequently do
members of the Association have employees who receive narcotic medication in excess. The
Association urges that this rule specify the amount of time an injured employee may receive
narcotic medication, and that any additional such medication be authorized only upon a detailed

discussion by the doctor as to why it is necessary.

§ 85-20-17.4.1.b.E.G
It is recommended that manual manipulation and mobilization is an appropriate form

of treatment for a low back strain/sprain. The Association does not believe that such treatment,




per se, is medically unreasonable. However, it is not uncommon for such treatment to reach
unreasonable proportions. The Association recommends that chiropractic treatment that includes
manual manipulation and mobilization should be limited in a reasonable manner by these
regulations. Specifically, the number of visits per month, and duration should be limited. The
Association recommends that unless the case is exceptional, chiropractic treatment that includes
manual manipulation and mobilization should not exceed one visit every two weeks for a period
no longer than six months. Chiropractic manual manipulation and mobilization beyond this level

should be recommended by a physician other than the injured claimant’s treating chiropractor.

§ 85-20-18.4.a.A-C

The Association agrees that an excessive period of inactivity can inhibit the recovery
process. The Association recommends, therefore, that if a period of inactivity of no more than
two weeks does not improve the claimant’s condition, then corrective treatment should be
immediately pursued, which may include aggressive physical therapy or physical rehabilitation.
The Association recommends that the Workers’ Compensation Division should not tolerate an
injured employee’s desire or treating physician’s unsupported recommendation that inactivity
without further rehabilitative treatment is necessary. The Associaton would recommend that
if the injured employee or treating physician makes such a recommendation, then a second
opinion is warranted. o
§ 85-21.7.1.D -

This subsection provides that non-operative treatment for carpal tunnel syndrome may

be extended from 0 - 3 months depending on findings and symptoms; the Association suggests




that the rules require the treating physician to certify the claimant able to return to employment,
with or without restrictions, within that period of time; if temporary total disability is extended,

then the treating physician should provide a detailed explanation as to why.

-2(-2
The Association agrees that therapy programs are an appropriate method to help retumn
injured employess to work; however, if extensive therapy is necessary, the Association would
request that detailed therapy plan be drafted setting forth the extent of the program, as well
anticipated results. The Asscciation believes that progress reports to the physician and employer

should be mandatory.
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Guidelines for Controlled Substances

§ 85-21-1. General.

1.1. Scope . -- These rules implement the provisions of West Virginia Code, §23-4-
3@ & -3@)(32).

1.2. Authority. -- West Virginia Code, § 21A-2-6(1), -6(2) & -6(14); § 21A-2-19; §
21A-3-7(b) & -7(c); and § 23-1-1; and § 23~4-3(a)(1) & -3(a)(2) § 23-4-3(a)(3). Pursuant to
West Virginia Code, § 21A-3-7(c), rules adopted by the compensation programs performance
council and the commissioner are not subject to legislative approval as would otherwise be
required under West Virginia Code, § 29A-3-1 et seq. Public notice requirements of that
chapter and article, however, must be followed. Pursuant to Enrolled Committee Substitute for
House Bill 4030, Regular Session, 1994, the Department of Commerce, Labor and
Environmental Resources was abolished. Pursuant to that same bill and to Executive Order No.
5-94 by the Governor, the Commissioner of the Bureau of Employment Programs is empowered
to promulgate rules and regulations without the consent or approval of a departmental secretary,

1.3. Filing Date, --

1.4. Effective Date. --

§ 85-21-2. Purpose of these rules.
The purpose of these rules is to implement the provisions of West Virginia Cede, § 23-4-

3(@)(1) & -3(a)(2) and § 23-4-3(2)(3) and with regard to providing guidelines to physicians for




the use of controlled substances. These rules are also to be utilized by workers’ compensation

in its capacity as monitor of claims.

§ 85-21-3. Definitions.

As used in these rules, the following terms have the stated meanings unless the context
of a specific use clearly indicates another meaning is intended.

3.1. "Commissioner" means the Commissioner of the Bureau of Employment Programs
pursuant to West Virginia Code, § 21A-2-1, and West Virginia Code, § 23-1-1, and any deputies
designated pursuant to West Virginia Code, § 21A-2-12 & -13.

3.2. "Division" means the Workers’” Compensation Division within the Bureau of
Employment Programs as provided for by West Virginia Code, § 21A-1-4, and West Virginia

Code, § 23-1-1 et seq.

§ 85-21-4.

4.1. The guidelines are for use by the physicians in the management of chronic
nonmalignant pain. Chronic nonmalignant paid in defined as pain persisting beyond the expected
normal healing time for an injury, for which tradional medical approaches have been
unsuccessful.

4.1.1. The guidelines cannot apply uniformly to every claimant. The guidelines
cannot be the sole determining basis for identifying claimants at risk for a drug use problem.
Mere application of the guidelines cannot substitute for a thorough assessment of the claimant
or medical chart by qualified health care profesﬁionals. Workers’ Compensation claimants that
are presently receiving medication treatment beyond the guidelines must be addressed on a case-

by-case basis.




Comment: The West Virginia Self-Insurers Association ("WVSIA") suggests that this rule
require the preparation of a treatment plan for each claimant who is preéently receiving treatment
beyond the guidelines. In addition, the WVSIA suggests that the rule require a physician who
intends to continue to prescribe medication beyond the guidelines to obtain authorization from
the workers’ compensation division,

4.2, Guidelines for the prescription for controlled substances schedules IT - IV (refer
to table § 85-21-A for controlled substances schedule).

4.2.1. Schedule II drugs should be prescribed on an outpatient basis for no longer
than two weeks after initial injury or following a subsequent operative procedure.

4.2.2. Schedule III drugs should be prescribed on an outpatient basis for no
longer than six weeks after initial injury or following a subsequent operative basis.

4.2.3, Schedule I'V opioid drugs should be prescribed on an outpatient basis for
no longer than six weeks after initial injury or following a subsequent operative basis.

4.2.4. Schedule IV sedative and anxiolytic drugs should be prescribed on an
outpatient basis for no longer than six months after initial injury or following a subsequent
operative procedure.

4.2.5. Toprescribe medications beyond the above guidelines, authorization must
be obtained from the workers’ compensation division. Authorization requests must include
documentation as described in Sections 4.3. and 4.5. It is recommended that providers utilize
less potent medications when continued use is indicated. See Section 4.6.

4.3.  Documentation recommendations for controlled substanc_es prescribed within the

guidelines.




4.3.1. A thorough medical history, physical examination, diagnosis and treatment
plan should be documented, with particular attention focused on determining the cause(s) of the
claimant’s pain, sleeplessness or anxiety.

4.3.2. The treatment plan should include the following information:

a. A list of all current medications (with doses), including medications
prescribed by other physicians (whenever possible);

b. Therapies and procedures other than medications to manage/relieve
pain;

¢. Consultations with health care professionals;

d. Further planned diagnostic evalvation; and

e. Follow-up plan to assess progress.
Comment: The WVSIA recommends that the treatment plan also include the duration of alt
of the medication currently being consumed by the claimant and an estimated duration of
medications to be prescribed.

4,3.3. The above standards for documentation are being recommended for
inclusion in the provider’s records. These records should be submitted to the Workers’
Compensation Division.

4.4, Relative contrzindications for the use of controlled substances.

'4.4.1. History of alcohol or other substance abuse or dependence;

4.4.2. History of chronic, high dose benzodiazepine use or prolonged opioid use;

4.4.3, History of "doctor-shopping"” (seeking care :for multiple physicians or
history of frequent change of physicians); |

4.4.4, Active alcohol or other substance abuse or dependence; and

4.4.5. Off work for more than six (6) months.

4




4.4.6. When special circumstances warrant the use of these drugs in the types

of claimants noted above, it should be justified in the medical record, and the risks and benefits
must be weighed.
Comment: The WVSIA suggests that controlled substances not be prescribed to claimants
with active alcohol or substance dependence. In addition, the WVSIA suggests that the "special
circumstances” that warrant the prescription of controlled substances where the prescription is
contraindicated be defined.

4.5. Additional documentation required for authorization for treatment beyond the

guidelines.
4.5.1.. Documentation should include:

a. Description of reported pain, insomnia, or anxiety relief from each
medication;

b. Justification of the continued use of controlled substances beyond the
guidelines;

¢. Documentation of attempts at weaning and/or tapering dosage;

d. If weaning attempts have failed (include history of contraindications);
and

e. Alternative treatments under consideration.

4.5.2, Informed consent should be obtained from the claimant and include the
risks and benefits of prescribed medications. The explanation should be documented, along with
expected outcomes, dt{ration of treatment, and prescribing limitations.

4.I5..3. ”fhe treatment plan sﬁould be revised as new information develops which

alters the plan.




4.5.4. When the provider requests authorization for surgical procedures that are
likely to require medication use beyond the guidelines, please address the need for extended use
in the initial authorization request so that the authorization will be reviewed prior to surgery.

4.6. Proper use of controlled substances.

4.6.1. Pain medication (opioids):

a. Adequate doses of medication in appropriate strength and frequency to
control acute pain;

b. Fixed dosage schedules rather than PRN will enhance compliance and
minimize the risk of addiction; and

c. Progressive use of less potent medication, tapering of doses and
diminishing frequency of dosing should be used to wean the claimant off of narcotics.

4.6.2. Sedatives and anxiolytic medication;

a. The use of sedative and anxiolytic medications for six weeks or less
can be effective. Benzodiazepines are preferred;

b. Use beyond several weeks should trigger exploration of depression and
consultation with a mental health professional; and

c. Use for anxiety shbuld not be continued beyond three months.
Tapering is usually required.
Comment: The WVSIA suggests that the term, "mental health professional” be replaced by
the term, "licensed psychiatrist.” Mental health professionals, other than licensed psychiatrists,

are neither authorized nor qualified to prescribe medication.




§ 85-21-5. Severability.

5.1. If any provision of these rules or the application thereof to any entity or
circumstances shall be held invalid, such invalidity shall not effect the provisions or the
applications of these rules which can be given affect without the invalid provisions or application

and to this end the provisions of these rules are declared to be severable.

Table § 85-21-A
a. The Controlled Substance Act of 1970 regulates the manufacturing, distribution
and dispensing of drugs that have abuse potential. The Drug Enforcement Administration (DEA)
within the US Department of Justice is the chief federal agency responsible for enforcement.
A. DEA Schedules: Drugs under jurisdiction of the Controlled Substances Act are
divided into five schedules based on their potential for abuse and physical and psychological
dependence. Al controlled substances listed in Drug Facts and Comparisons are identified by
schedule as follows:
Schedule 1 (C-T) High abuse potential and no accepted medical use (e.g.,
heroin, marijuana, LSD).
Schedule IT (C-II) High abuse potential with severe dependence liability (e.g.,
narcotics, amphetamines, dronabinol, some barbiturates).
Schedule III (C-IIT) Less abuse potential than schedule II drugs and moderate
dependence liability (e.g., nonbarbiturate sedatives,
nonamphetamine stimulants, limited amounts of certain

narcotics).




Schedule IV (C-IV)

Schedule V (C-V)

Less abuse potential than schedule III drugs and limited
dependence liability (e.g., some sedatives, antianxiety
agents, non-narcotic analgesics).

Limited abuse potential. Primarily small amounts of
narcotics (codeine) used as antitussives or antidiarrheals.
Under federal law, limited quantities of certain c-v drugs
may be purchased without a prescription directly from a
pharmacist if allowed under specific state statutes. .The
purchaser must be at least 18 years of age and must furnish
suitable identification. All such transaction must be

recorded by the dispensing pharmacist.
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TITLE 85 SE 22

GUIDELINES FOR PSYCHIATRIC PERMANENT IMPATRMENT, EVAT UATIONS,
EVIDENCE AND RATIN F ITATRI IRMENT

DUE TO WORKERS’ MPENSATION I\, IES

§ 85.22-1 - General

1.1 For the sake of consistency, reference should be made to protocols and guidelines
required for "the psychiatric and psychological evaluation and examination” of claimants, As
drafted, the scope of the rule addresses "psychiatric evaluation and psychological examination.”
It would be more consistent to use the term psychiatric and psychological throughout the rule,

as opposed to using one or the other.

§ 85-22.3 - Definitions
3.5 The definition of "aggravation" should be the result of an act, action, or
circumstance "that intensifies or makes worse a psychiatric or psychological condition; an

unfavorable progression of claimant’s psychiatric or psvchological condition.® The rule as

drafted refers to the worsening of a medical condition. Because this rule addresses psychiatric
and psychological impairment, then the appropriate term would be the claimant’s psychiatric or
psychological condition. This would also be consistent with § 3.4, defining "causation," which
also refers to psychiatric condition.

3.10 The definition of "temporary total disability, psychiatric” is “totally off the
statutory mark. Pursuant to W.Va. Code § 23-4-1f, in order for mental impairment to be

compensable, it must be accompanied by a physical injury. As drafted, the definition of




psychiatric temporary total disability would allow a claimant to be considered disabled if his or
her psychiatric condition "in and of itself” rendered him or her unable to function in the work
setting. The definition should delete the "in and of itself” clause and instead read as follows:
"A psychiatric condition that, in combination with a physical
condition, makes the claimant unable to function in the work

setting."

As proposed, this definition violates the Workers” Compensation Act.

§ 85-22-5 - Psychiatric Evaluation and Impairment Guidelines

5.2  This section presents a laundry list of "pro-plaintiff” and "pro-defense” evaluation
"biases.” These so-called biases appear to be based on zpparent prejudices in and of
themselves, and for the most part, may apply to any evaluator, regardless of whether the
evaluation is being performed for the claimant or the employer.

Also, pursuant to § 5.2¢, the guidelines for payment of temporary total disability benefits
for psychiatric claims shouid reflect more accurately the provisions of W, Va. Code § 23-4-1f,
which, as stated above, provides that in order for mental impairment to be compensable, it must
be accompanied by a physical injury. This provision, as written, allows for too much
speculation beyond the scope of that which is permitted by statute.

5.6  The claimant’s "personal history,” as a guideline, is perhaps more important in
a psychiatric evaluation than any other type of evaluation. Accordingly, this section should be
expanded to include the requirement of more details concerning the claimant’s life, background,

and family history, medical or otherwise.




5.16.1 This provision should remove reference to the West Virginia Division of
Workers® Compensation, as it may be the case that the examination was performed and the

report prepared for the claimant or employer.

§ 85-22-6 — Psychological Examination Guidelines

6.2  This provision, concerning guidelines for psychological examination, is unclear
at the very least, and inconsistent with the entire rule at most. Specifically, it sets forth
"guidelines for psychologists to use when performing psychological evaluations for the Division
of Workers’ Compensation." (emphasis supplied) If this statement is designed to limit use of
these guidelines to those evaluations performed at the request of the Division, then this is

inconsistent with the purpose as set forth in § 85-22-2, which provides:

"This rule is applicable to evidence submitted by any party to a
claim and to evidence gathered by the division.”

However, if it is not intended to be limited to Division evaluators, then this provision should be

reworded to provide that the guidelines are for use when performing psychological evaluations

for workers’ compensation purposes.

General Provisions

The Rgles should contain a provision authorizing a Division decision maker to exclude
from consideration any report submitted by a party which does not adhere to the guidelines set
forth by the Rule.

Also, the severability provision is labelled § 85-22-7. In reality, it should be "§ 85-22-




Appendix B -- Conditions Likely and Unlikely to be Related to Trauma or Work

This appendix is not necessary because the only mental impairment that would be
compensable would be that which is accompanied by physical injury. Accordingly, if the
medical impairment is related to a trauma or work-induced injury, to a reasonable degree of
certainty, then such impairment would indeed be compensable. On the other hand, the
claimant’s mental impairment is not related to a work-related physical injury, then it is not
compensable. Many of the disorders set forth in the list in Appendix B may be the result of a
physical injury which is work-related or non-work-related. Consequently, it is nqt necessary to

make such broad generalizations about these disorders, per se.

Appendix C -- Psychiatric Evaluations and Reports
The levels of impairment appear to be arbitrary and broad in their percentage range, thus
allowing for less predictability and stability in analyzing a Workers’ Compensation claim where

psychiatric impairment is alleged to exist.

Appendix D -- Psychiatric Impairment Probability

Like Appendix B, this appendix is unnecessary in that it is the hope of all that a
psychiatric ev_aluation would be performed by a professionalr'jxiho is trained in the field of
psychiatry. Accordingly, it is unlikely that such a professional would need to rely on a lst

containing fundamental probability of psychiatric impairment.
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April 13, 1995.

MR. RICHARDSON: This is the Charleston
public hearing regarding three sets of regulations
being proposed by the West Virginia Workers'
Compensation Division. Those sets of regqulations are
as follows: They are Title 85, Series 20, regarding
protocols and guidelines for the treatment of selective
workers' compensation injuries. Title 85, Series 21,
regarding guidelines for controlled substances. And
Title 85, Series 22, regarding guidelines for
psychiatric permanent impairment evaluations, evidence
and ratings of psychiatric impairment due to workers'
compensation injuries.

If those are subject matters that you are
interested in, you are in the right place. If they are
not, you may want to check the schedule board out in
the hall.

My name is Andy Richardsocon, Commissioner of
Employment Programs and Chairman of the Compensation
Programs Performance Council. Several members of the
performance council have joined us this morning to

participate in hearing your comments. If I could start




at the far left of the table, I would like each
performance council member to introduce themselves and
to say anything that they would like to say in
introductory remarks.

MR. THOMPSON: I'm Paul Thompson Jjust
walting to hear your comments.

MR. TUCKER: My name is Fred Tucker.

MR. ROTEMBERRY: Tom Rotenberry.

MR. EPPS: Thad Epps.

MR. SULLIVAN: I'm Everett Sullivan and I'm
glad to see all of you here this morning.

MR, RICHARDSON: We have other members of
the performance council that are not here and were not
able to jeoin us today including Dick Humphreys from
Morgantown, David Harris and Dan Shruman.

We also have some staff from the Workers'
Compensation and the Bureau of Employment programs
present. What I would like is for those staff members
to stand and intrcduce themselves. One is already
standing and I'll start with him.

MR. ROZAK: John Rozak. I'm the director of

Legal Services for the Bureau.




MS. KERN: I'm Lisa Kern and I'm counsel
with the Legal Services Division.

MR. MANCINO: Tom Mancino. I'm a paralegal
with Legal Services.

MS. GREENWOOD: Judy Greenwood, director of
research and information in liaison to the health
care-- status support to the health care advisory
panel.

MR. RICHARDSON: The requlations that are
under consideration came before the compensation
program's performance council in the form of
recommendations from Health Care Advisory Panel. The
Health Care Advisory Panel was established under 1950
amendments to the law and i1s charged with advising the
division and the commissioner with regard to the
development of different guidelines and methods of
rating and issues of that nature.

We have two of the panel members present today
and I would like them to introduce themselves at this
time.

MS. POSEY: I'm Pat Posey. I'm a registered

nurse and a professional counselor and work in terms of -
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igsues related to manage care, issues related to

rehabilitation.
DR. TULLY: I'm
M.D. I was a professor of
family practice physician.
MR. RICHARDSON:
forward into the hearing.
that says; I have two that

sheet in thelr interest in

Dr. C. Carl Tully. I'm an

family practice and I was a

With that we'll move
And I only have one person
say maybe on the sign-up

speaking. I am going to

defer the maybe until after the yes. And I can't read

the writing of the yes. T

think it's --

MR. BATES: Bates.

MR. RICHEHARDSON:

I would recommend that in

the future we include on the sign-up sheet, write

legibly.

MS. HANSON: Would you put yes on there for

Pauline Hanson. I did not put yes.

MR. RICHARDSON:
be Pauline Hanson.

MR. BATES: Good

And our next speaker will

morning and first of all I

would like to thank you for the opportunity to address

some of these issues that have been raised for
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digcussion this morning. My name is Nick Bates. I'm a
physical therapist working in Beckley, West Virginia.
I'm here today representing myself and my professional
colleagues, Columbia Heilghts Raleigh General Physical
Therapy in Becklev as well as the West Virginia chapter
of physical therapy association.

I will attempt to keep my comments brief. I
would like to start with a few general things first of
all and then move on to some gquick comments about
specific items in the guidelines that I've had the
opportunity to lock at.

Before the first of May, myself and colleagues
from the chapter will be submitting a written
physician's paper for your perusal. We haven't had the
opportunity to put that together as yet. You will have
that in time to reflect on that before making final
decisions.

I would like to start by commending the Health
Care Advisory Panel for their efforts to establish some
guidelines that deal with the significant wvariations in
the methods of care and also some of the inappropriate

use that we've seen of the use of passive modalities by




unlicensed and unqualified providers.

Overall the document i1s to be commended. I
mean, it's content, there are elements of it that are
stronger than others. One item that concerns myself
and my colleagues is the use of the word protocol and
guideline interchangeably. In establishing gquidelines
I think that the Health Care Advisory Panel has done
the community of health care providers dealing with
these sorts of cases and the system a great service.
In establishing protocols, it is the concern of myself
and people that I work with that these could lead to
the arbitrary setting of caps or limitations on
phyvsical procedures and rehabilitation. That issue is
important.

A number of third-party payers at the moment
are attempting to do this and it does not exist at the
moment any firm evidence suggesting that such
restrictions lead to the overall improvements in the
standard of care limited to those people and that we're
attempting to serve or any economic savings for the
paying groups.

I have additional concern and is something




that has come to my attention the last 48 hours from
the Workers' Compensation Division, also HCX which
would seem to go contrary to the Health Care Advisory
Panel's efforts to promote early and aggressive
rehabilitation in returning these individuals to work.
And this involves the pre-certification of all physical
meds and procedures -- all rehabilitation procedures --
following our initial evaluation. I was advised of
this yesterday and I know that very few people at the
moment are aware of that.

A final general concern here would be that
these guidelines, which could have been fairly wide
reaching ramifications for a number of people within
the state within the health care community and also for
workers have not been from my point of view distributed
widely. And a note is given to groups, concerned
individuals and a difficulty in obtaining a copy of
those guidelines has been fairly extensive and has lead
me to not be ready to prepare a written position
today. I will have that later on this month. I
obtained my copy of the guidelines from a colleague in

Martinsburg, who had contacted legal services on a
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number of occasions in an attempt to obtain a copy of
the documentation. He received one copy and then we was
forced to photocopy the deocuments and distribute them
immediately to our physical therapists earlier this
month.

Having worked with the workers' compensation
system for over 12 months, my facility for over three
vears, we received no notification of these revised
guidelines and without his efforts, I would not have
been aware of these going into place.

If I can go specifically to some of the
sections of the document, Section 85-20-15.

MR. RICHARDSON: Which ocne?

MR. TUCKER: Which one, sir?

MR. BATES: 85-20-15. Section 15, 17.1,
Page 14. In that section there of the guidelines as
I'll refer Lo them, states that the claimants will
respond to above treatments. Within four weeks the
claimant must be referred to an appropriate
specialists. Concern there in terms of the definition
of what an appropriate specialist would be. If we turn

to 20~16, 3.2, Section A under un-operative treatment.
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Home cerxvical traction, e.g. bed of seven pounds, two
hours, four times a day for seven to 10 days.

MR. TUCKER: Which page?

MR. BATES: Page 15. I'm sorry. This is
difficult for me to follow as well. Concern there is
with regard to the need to place specific perimeters as
to the degree, length and limit on that particular
procedure.

MR. TUCKER: I'm sorry. What did you say
your concern with that was?

MR. BATES: In stating in bed, seven pounds,
two hours, four days a week -- four hours a day for
seven to ten days. That being a guideline or protocol
isn't based upon any specific study or --

MR. TUCKER: Is it your concern how they
derived at seven pounds, two hours, four times a day
for seven to 10. Is that what your concern is, sir?

MR. BATES: Yes.

MR. TUCKER: How they derived --

MR. BATES: How they derived at that and if
in arriving at that, that places unlisted restriction

on the clinical decisions of those who are in a
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position to make those decisions to how much, how long,
how frequently, how infrequently that particular
treatment option may or may not be indicated.

MR. RICHARDSON: So, your concern is just
flat out whether there ocught to be a guideline?

MR. BATES: A guideline is fine but whether
or not this represents an attempt to place some sort cf

MS. POSEY: It does not. It's e.g., for
example, and therefore does not mean that that's a
protocol. They're guidelines in the regard that home
traction is an appropriate non—-operative activity and
for example they gave a prescription that somecne had
come up as a -- probably a neurosurgeon gave that but
that's an example as opposed to a specific protocoel.
E.g., means for example.

MR. SULLIVAN: We were explained that these
were just guidelines.

MR. BATES: Well, in the initial
introductions on the first page, a synopsis of issues,
these rules provide protocols and guidelines for the

treatment of injuries.
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MS. POSEY¥: I think it's appropriate to
raise the issue of what me mean by definition of
protocol and that's certainly something that Health
Care Adviscory Panel can consider with input from
professionals who raise a legitimate concern about
that.

I know that the controlled substances are
certainly protocols. Well, they're not even protocols
because you can alter the recommendation by giving
reasons why vou want to depart from the guilides. So, it
may be that protoccols are not -- unless we specifically
define what we mean by protocol, maybe that's a term we
want to reconsider.

MR. BATES: A number of the issues that I
will continue to raise -- and I don't wish to go down
this line by line -- but 1f these are to be treated as
protocols then I feel obliged tc get into it line by
line. 1Instead of used as guidelines and examples,
suggestions e.g., then that's not necessary. 2And as I
said, the cverall contents of the document 1is
excellent. There are some sections that are better

than others and from my perspective —--
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MS. POSEY: Would you agree -- Carl has
worked with us on these and I think -- would you agree
with me that protocol does not mean a prescribed way
that you have to de but what we're suggesting that
these are guidelines and if a practitioner wants to
provider wants toc deviate from the guides, they need to
give some reason why they're straying some distance
from what we recommended. But as far as this is cast
in stone, this is the only way you can do it, that was
not the intent of the EHealth Care Advisory Panel.

MR, BATES: I'm sure that that is not the
intent of the panel themselves being providers who deal
with these situations. But as we've seen in a number
of other sittings when you start out with guidelines
and what you end up with is restrictive practices
limits, caps.

MS. POSEY: No. That was not the intent.

MR. TUCKER: Mr. Chairman, I would like to
have a polnt of inguiry myself. How are these‘
individuals who are going to be living under these
proposed rules that you've adopted going to approach

the tvpe of situation that this gentleman is raising?
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Is each practitioner going to have ingquire of HCAP or
someone in the division's office to get an
interpretation before they can treat anybody after they
make their evaluation on that?

MR. RICHARDSON: What's contemplated is that
these will be published.

MR. TUCKER: I understand that.

MR. RICHARDSON: And circulated to
practitioners in the workers' compensation medicine
area.

MR, TUCKER: That's not my gquestion. If
they're adopted as proposed, I'm sure that they will be
distributed to the practitioners who deal with these
three -- 20, 21, 22. My question is: If a
practitioner is out into the private sector trying to
treat people based upon these guidelines and they're
particular treatment that they want -- that they feel
is necessary for a person that's coming to them for
treatment, does not necessarily fall within the
verbiage of the proposed rules, are they going to have
deal with the division or somecne in the division or

someone in HCAP before they can proceed with their
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treatment? I think that's a viable question that needs
to be answered. What I'm hearing is people that's on
the HCAP saying that wasn't the intent but still the
language says, you, know certain things that these --

MR. RICHARDSON: I think in the regulatiens,
Fred, yvou have two different things. You've got what
are considered to be best practices by the Health Care
Panel and encouragement to follow that type of
practice. In additiomr to that, you have rules. And an
example would be on the drugs. The drug regulation,
Series 21, that's essentially a rule. 2And it's a rule
that says that there have got to be exceptional
circumstances to go beyond that rule and it's because
we've had an inordinate number of individuals in the
past that would be get onto a pain pill or some other
type of drug and end up with a substance abuse problem
as a result of that problem.

In addition to that, the example that Mr.

Bates gave a few minutes agce under Section 15.7.1, the
example there would be that, you know, if a physical
therapist, if a chiropractor or other handle the care

of an individual with these particular problems for a
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certain periocd of time and there was not improvement
demonstrated, then there would be a requirement that
that person then be referred teo an orthopedic surgeon,
neurosurgeon, person of that nature.

Mr. Bates raised a legitimate guestion
regarding the terminology here of an appropriate
specialist and that's the kind of input we need on
these regulations. I didn't here him questioning the
issue of at some juncture referring a person on to a
person of greater specialty.

MR. BATES: No.

MR. RICHEHARDSON: It's an issue of defining
precisely what kind of specialty that would be. Sc,,
you know, is that a guideline or just a -- is that a
rule or just sort of a best practice. Well, I would
say that's probably kind of a rule, isn't it? If you
take care of someone for a while and they're not
showing improvement and you can't guantify that
improvement then a few people in the practice of
physical medicine would dispute that someone else
probably needs to take a lock at that person.

MR. ROTENBERRY: That doesn't mean he wasn't
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appropriate.

MR. RICHARDSON: Well, the appropriateness
is =- what they're talking about is a specialty. Aand,
you know, basically this particular section -- and
maybe I shouldn't loock on that as an example -- but
this particular section is oriented toward physical
therapist or a chircpractic surgeon or an ostecpath who
does manipulations or I suppose even a family
practitioner for that matter who might do
manipulations. And at some Jjuncture =-- what the rule
recognizes is that at some juncture that individual
should be referred to a person with greater specialty
to deal with the particular physical problems that that
person --

MS. POSEY: If I may clarify that a little
bit because a lot of people with sprain/strains get
seen in an emergency room and referred to surgical
specialists who have already decided within the first
two to four weeks that this individual is not a
surgical candidate then they would refer to the
appropriate specialist, i.e., a physical medicine

specialist. So, it can both ways. It's not just
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physical medicine. It's whomever is treating this
individual, if they've shown no improvement within 30
davs, if not a documented measurable improvement,
someone else from some other specialty needs to logk at
that individual. 2And, so, it can be either a
neurosurgeon who has seen this individual and it's not
a surgical case or it might be a physical medicine
specialist whose doing something and the person is not
improving. 8o, it can go either way.

MR. THOMPSON: Who will make the referral.

MS. POSEY: That's the beauty of your case
management approach in workers' comp. The provider is
not given this stuff to do in a vacuum, you're not
given these and said follow them and we're not going to
give you any assistance. The claims managers who
manage the cases will be in contact with those
providers and asking guestions and finding out how the
person is progressing. They'll alsoc be talking to the
injured worker who may say, I don't feel I'm improving
and the physical specilalist says or whatever specialist
is seeing them says, "Well, we think there's an

improvement," when there's some obvious disagreement
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about whether improvement is there or not, then maybe a
case manager needs to be face to face with the worker
and the provider to find out what is going on.

So, there will be a great deal of guidance
provided from workers' comp or from whomever 1is
managing the case to assist on how to move forward with
returning that injured worker to work.

DR. TULLY: May I say something about the
rules? Thesge rules were formulated by using rules and
requlations from other states, like Rhode Island,
Michigan, New York, California, whatever. We tock the
best that we could find and these are rules that are
more or less suggestions and not set in stone but if in
this case with the person with the cervical traction,
if you're going to do this for 50 days, we think that's
a variation. If you're going to use 30 pounds, we think
that may be a variation. So, these are rules that
we're suggesting that be used that are formulated by
experts that we sort of tapped their brains and used
some of our own.

MR. BATES: I do not doubt the intention nor

the best effort of the Health Care Advisory Panel.
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Again, I'll say, coverall this is an excellent

document. It's a step in the right direction. These
guidelines we use more frequently many, many people
would benefit. But my concern 1s when guidelines
become protocols. On Page 39, Section 85-27.1,
physical medicine guidelines were developed to avoid
monitoring of 100 percent of claims where physical
medicine is provided. However, these guidelines do not
supersede the previous diagnostic related treatment
guidelines.

These diagnostic treatment guidelines ~-- those
guidelines I have never seen. I have been unable to
obtain. These diagnostic related treatment guidelines
represent a cap or a time limit or a dollar amount
limit on services.

MS. POSEY: By the way, this got into the
rule before we actually changed the wording and we have
a written recommendation that that be changed and I can
read to you what the change is if you would like to
hear it.

MR. BATES: Thank you.

MS. PCSEY: Physical medicine guidelines
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were developed to avoid monitoring of 100 percent of
claims where physical medicine is provided. Case
management will begin at any point lack of progress is
identified but particularly at 30 days and at 60 days
after treatment has begun.

And that we propose should change that
particular sentence. However, these guidelines do not
supersede. We plcked that up after it got into the rule
and we're aware -- we think that needs to be changed.

MR. BATES: Are there other sections or--

MS. POSEY: I'm not prepared to say. That's
the only one I know of at the moment.

MS. GREENWOQCD: That's the only one that
slipped, that there was a glitch between the guidelines
that were published and the final guidelines recognized
and approved by the Health Care Advisory Panel. This
particular section was the only few lines of several
sentences that got caught in a time warp. You're
welcome to continue.

MR. BATES: That is a little bit of
concern. The revised documents is not the document

that we have reviewed but I can understand --
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MS. POSEY: Well, we got a look at the rule
and recognized that this was not the intent. So, we
too agree and we understand. That's why the public
hearing is here because we sald, "Can we correct it?"
and they said, "No. You'll have the opportunity at the
public comment.™

MS. GREENWQOD: There was about a week, half
a week even of time there that the Performance Council
met and the Health Care Advisory Panel and there was
this one slippage.

MS. POSEY: We hope that's all.

MS. GREENWOOD: That is the only cone. I'm
confident that's the only slip between the cup and the
lip.

MR. BATES: That particular issue regarding
protocols and guidelines, we leave that for now with
the understanding =~ it is my understanding that some
form of definition -- it's suggested that some form of
definition needs to applied there. Is that correct or
have I misunderstood our discussions regarding what is
a protocol, what is a guideline?

MS. POSEY: Protocols are stiffer. What do
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you think, John, does he need to address everyone of
these in light of if the protocol is the assigned term
then he needs to make comment about each thing that he
thinks is not appropriate as protocol?

MR. RICHARDSON: He can do that now or in
writihg later if he'd like to do that. One of the
things that occurs to me in listening to all this, I
think that the revision coming out of this process is
that we probably need to identify specifically which
items a protocol, which is a guideline and put that
into the definition.

MS. POSEY: You were talk being 27.1.2 on
Page 39.

MR. BATES: I need to go back from there. A
number of my comments here again pertain to that lissue
regarding protocols versus guideline. So, I will
attempt to just guickly run through them and pick out
anything that deals with other than that concern. You
got lucky, I jumped all the way to the end. Section
27.10.

MR. RICHARDSON: Page?

MR. BATES: The last page, 40. Second to
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last page, Page 40. In Section 26 it appears that
these are the same thing.

MS. POSEY: Say again.

MR. BATES: These appear to say the same
thing in the copy that I have.

MS. POSEY: Cite the numbers again.

MR. BATZES: 27.10,.

MS. POSEY: 27.10.

MR. BATES: 27.10-1A, 26.11. I hope I've
given you the right referencing.

MS. POSEY: Now, remember one has to do with
(j the ankle and the other has to do just with physical
s medicine.

MS. GREENWOOD: No. No. Appropriate
intervention time-frame is 26.1.

MS. POSEY: Yeah, but it has to do with the
foot and ankle.

MS. GREENWOCD: No.

MS. POSEY: It does, too. Look at the very
top.

MR. RICHARDSON: Well, we will look at

that. You're welcome to -- we're not putting you on
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any kind of time limit.

MR. BATES: I hope to be all but finished.
Again, my concern in not going through this stuff line
by line is that if there are revisions made, I would
like to see the revised documents before I am --

MR. TUCKER: You would like to see the
revised copy, is that what you're saying, sir?

MR. BATES: Yes. Before I provide the
written comments or before I become subject to these
guidelines.

MR. RICEARDSON: Do you know Jack Brye?
He's a physical therapy in Morgantown.

MR. BATES: No, sir, not persocnally.

MR. RICHARDSON: Jack is a member of the
Health Care Advisory Panel and has worked, I believe,
closely with other physical therapists on this. If
you'll see me after the meeting, I'll give you his
telephone number and you may want to contact him to
discuss the background on the development of this and
in addition to him we have Dr. John Deboyce from
Wheeling. Do you know John?

MR. BATES: ©No. I've only been in this area
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about 12 months.

MR. RICHARDSON: We appreciate your thoughts
and comments. They are exactly why we do public
hearings of this nature and the comment period is
actually open until, I believe, the beginning of June,
the end of May. What is the deadline?

MR. TUCKER: May 1.

MR, RICHARDSON: We've got another series
out that are open until June 1. So, we look forward to
yvour comments and I believe that you have the address
where to write on any of the comments that you have on
the issues. Any further guestions for Mr. Bates?

MR. TUCKER: I have a couple I want to ask.
Sir, you -- and if I make misstate, I'm just trying to
ascertain what your comments were. One of your
difficulties was using the word protocols and
guidelines in describing the rules. Also, did I detect
that in your statement that if these protocols or rules
were adopted, you had a fear they would set a limit or
cap on rehabilitation?

MR. BATES: VYes. I think the intention of

the Health Care Advisory Committee was to promote
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rehabilitation in returning workers to the work force
as quickly as we can. Sometimes when that's attempted
o be done, in deing so, you produce guidelines or
suggested methods of treatment then they're latched
onte by the financial arm of workers' compensation
board or the division and then those suggested
guidelines become caps or limits.

MR. TUCKER: So, your concern is -- 1f I
make a false statement just feel free to correct me --
but what I ascertain what your statement was that the
new rules, protocols or whatever you want to call them,
as they are now that as you know them now, if they were
used you would have concern that they would 1limit or
set a cap on rehabilitation and that the standard of
care would be affected.

MR. BATES: Yes. The decision making
process would be takeﬁ out of the hands of those people
who are able to make thg?e decisions.

MR. TUCKER: So, your concern is that the
proper to make the decision would ée eli@inated; is
that correct? - .

MR. BATES: Yes. That the guidelines would
»y
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not take into account the significant variation in the
clinical picture that does exist. Our best practice
situations arise where that's not the case, 2And as
we've seen i1t before, an attempt to do the right thing
has resulted in restrictions to the service,

MR. TUCEKER: And the cure bhecomes more of a
cause than the cure; is that what you're saying?

MR. BATES: Exactly.

MR. TUCKER: And one final question. Did I
understand you to say that you felt they were not
aggressive enough on returning pecple kack to the
workplace?

MR. BATES: No.

MR. TUCKER: Did I misunderstand that?

MR. BATES: Yeah. Probakly my accent.

MR. TUCKER: If they understand me, they can
understand you. As a point of information also, you
said you were nct, as far as you're not on the mailing
list, I guess, for -=-

MR. BATES: No.

MR. BATES: I think we need to try to

address that somehow. I think you need to see one of
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the people from legal staff and get your name on that
list and I would advise anybody here, also, that's
interested in doing that, do that. They are very good
about -- if they know who to send them to, people are
interested, they have no problem with sending those.
But in all fairness, they don't really know who those
are unless -- if you have a concern and your in it, I
would suggest you get with one of those folks. Any
other proposed rules and regulations that you might
want to have comment or input, we may have to address
that some way with you. I don't think there's a
problem with that. I appreciate your comments and thank
yvou for coming today, sir.

MR. RICEHARDSON: There is absolutely no
effort -- I mean, these.are out for public comment,
they're published and the state register sent out to
various groups of interests and, you know, I regret
that you felt you had a hard time getting a copy of
those regulations but it's certainly nothing
conscious. And i1f you would like copies of those
regulations, simply give us your name address and we'll

be sure these are forwarded to you each time they're
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promulgated.

MR. KOZAK: I would just like the record to
note that we sent out 15,000 coples of summary to
everybody who's on the billing system within the
computer and anybody who bills us in their own name or
under a name got cone of those copies.

MR. RICHARDSON: Summary that's cn the top

MR. KOZAK: In a different form.

MR. BATES: My problem was not in obtaining
the summary.

MS. GREENWOOD: 1Iisa, was not a notice sent
out advising everyone that they could obtain copies
from the Secretary of State office?

MS. KERN: Correct.

MR. BATES: My difficulty wasn't really --
it was with obtaining the document itself.

M8. GREENWOOD: The notice, I think, read
that the document was obtailnable from the Secretary of
State's office.

MR. THOMPSON: I guess the gquestion would

be, are you on record? Do you bill us?
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MR. BATES: Yes. Fregquently.

MR. RICHARDSON: Then you got some -- thank
you. So, the next speaker will ke Pauline Hanson.
Pauline?

MS. HANMSON: Are there certain issues that
can be discussed today, Mr. Richardson?

MR. RICHARDSON: This is a public hearing
regarding Series 20, proposed regulatiocns for the
protocols and guidelines for the treatment of selective
workers' compensation injuries. Serles 21, regarding
guidelines for contrclled substances. And Series 22,
regarding guidelines for psychiatric permanent
impairment evaluations, evidence and ratings of
psychiatric impairment due to workers' compensation
injuries.

MS. HANSON: Well then maybe I'm nct going
to be able to speak because my guestions were like on
collections. So, maybe I'm not going to be allowed to
speak 1f it doesn't pertain to this.

MR. KOZAK: What you may want to do is held
that until after this public hearing is over.

MR. RICHARDSON: Let us complete our public
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hearing and we would certainly welcome conmments or
thoughts from anyone at the close cof the public hearing
on anvthing generally. But we need to stick to the
subject during the public hearing period of our
subject.

MR. THOMPSCN: Andy, I would like to hear
another example on that 16-3.2A. It was given from the
other end of the table there, I think.

MR. RICHARDSON: Before we do that, if it's
okay, and Pat if you'll hold that thought, let me ask
if any of the =-- theres were a couple cf folks listed as
maybe and I would like to give them an opportunity if
that would be okay, Paul.

MR, THOMPSON: Yes, sir.

MR. RICHARDSON: To offer their comments and
then we can hear from Pat and or Dr. Tully regarding
any of the actual recommendations cf the Health Care
Panel. After that we can adjocurn the public hearing
and get off the dime on the transcription process and
hear any other comments.

The yes —-- that's all we have that have

expressed yes. I have Carcl Salazar, physical therapist -
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from Pitnam County. Would you like to speak?

MS. SALAZAR: Yes, please.

MR. RICHARDSON: Please come forward.

MS. SALAZAR: I'm Carol Salazar. I'm the
director of rehab services at Putnam General Hospital.
I've done a variety of physical therapy from home care
to rehab to nursing home and now acute care. 8o, 1
think I have a little bit of experience when dealing
with several types of injuries.

I just wanted to reiterate my mixed point
about obtaining this document. It was really a very
difficult thing to obtain. Thankfully a colleague in
Martinsburg was able to obtain it and he copied and
distributed it to us at our last meeting. I'm the
co-membership chair for the state and I would be more
than happy to supply anyone with a list of physical
therapist for the entire state. This deocument came as a
huge surprise to all of us who are in all aspects of
care for the entire state. So, notices may have gone
out but either the administrators are hogging them or
we're not getting them. My CEO had no idea that this

document existed, neither did my CFO.
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So, on that note. Anyway what I would like to
-— one point I wanted to bring up was the point that
Nick made was the difference between protocol and
guidelines. And I understand that some of the mcre
specific things to do with pharmacological agents and
things need protocols but it seems as though it's
subjective.

How do I know when I call workers'
compensation that that case worker understands the
difference between a protocol and a guideline? How do
I know that they're capable of making an objective
decislion based on -- well, we understand it says seven
pounds for seven days but this is just a guideline?
How do I knew the next time I call that person won't
say, "Well, according to these rules it says you're
supposed to do this."

So, I'm concerned with the subjectivity of
some of these gquidelines and I want tc make sure that
all of your staff understands that they're guidelines
versus protocols and that kind of thing. The intent may
be as a guideline, but I'm not sc sure it will trickle

all the way down to the people I work with every day.
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Sc, that's a concern.

Unlike Nick, I am going to go line by line but
I hope that I won't be too boring. If we look at Page
14-D at the top, this is dealing with -- basically my
point for this is this happens to deal with cervical
muscular ligamentcous injuryv. My concerns of the whole
document 1s in some instances they make specifics to
physical therapy, occcupational therapy, etcetera,
referral. But in other instances the guidelines state
physical modalities and/ecr rehabilitative procedures
may be helpful.

In some offices, chiropractor's offices,
physician's offices now, there are secretaries and
non~trained people deing rehabilitative procedures and
billing for those things. If this was in a physical
therapy office, it would be done my a trained
professional.

So, I'm concerned with two things. One, who
is doing the modalities? Are they trained? Is there a
license number attached to who is performing that
procedure? And also dces this mean it is a physical

medicine referral or is Jjust that someone has an
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ultrasound machine in their office and their giving
ultrasound treatment.

Further on in the document, there are specific
instances where it says physical medicine referral but
it's not consistent throughout the deocument. Sc, I'm
concerned about that.

The other concern I have 1s, in several of
these different injuries it talks about waiting four
weeks, waiting 30 days, before an appropriate
specialist is consulted. What happens when that worker
comes in the emergency room with a neck injury and
they're given medication according to the guidelines
and they go home and sit for 30 days? There is no
reference here that they should be referred to somecne
and should be looked after for 30 days. Is the
caseworker going to call them on the 315t day and
say,"Are you better? What have you done for 30 days?"
Or should there be something indicated in here that a
referral to someone needs to be made.

You know an ankle sprain c¢an be healed in a
week if the appropriate person is brought. And, so, if

you've called in the right personnel, you've gotten
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that patient back to work in a week. Whereas if you
didn't, they're home 30 days on workers' comp's tab.
Sa, early referral is real important.

And T deon't know 1f that should be a guideline
from the start. I'm not sure it needs to be a surgical
specialist and I'm trying to educate my ER doctors that
just because scomecne comes in with an ankle sprain
doesn't mean they need an orthopedic surgical ccnsult.
Sometimes if they just refer them to PT right from the
ER, they're set. You know, I can a apply the wvice
principle and they're back to work within a week. So,
it djust depends. But I think you need to consider
that. There seems to be a lag time between injury and
when you look at that patient again.

Again on Page 15, the gentleman that had a
question abecut cervical traction he's left and I was
hoping I could help him with this. I'm glad again that
this is just for example. But again, in this instance
there's no referral here to physical therapy. Where
are they going to get their home traction unit? Are
they geoing to go down to the local pharmacy and get a

tractlion unit to take home? Who is going tc instruct
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them?

MR. RICHARDSON: Ms. Salazar, he'll be right
back.

MS. SALAZAR: We can go back to that. We
have a lot of DME people who some are more ethical than
others. We may have a run on home cervical tracticn
units and you'll see the price go from $20 to $200 if
this becomes a guideline. Home cervical traction isn't
always indicated and if you look at physical therapy
studies, a lot of -- this does specifically say bed but
a lot of ¢over-the-door traction is not effective,
especially at seven pounds. 8o, I'm concern about the
specifics of that and also who is giving away this
equipment. I don't necessarilly want to become a DME
vendor but by all means, I would much rather I instruct
my patients in home tracticn than a high school student
who happens to work at the local pharmacy.

Now, referring to Page 19. This is a low back
musculoligamentous injury sprain/strain under Section
17.4.2, inappropriate treatment, home tracticn. I
might have to go to jail but I glve several of my

people who have ligamentous injuries traction. I think
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this is something that is too specific and home
tractlion may not be indicated but certainly --

MS. POSEY: For low back strain you do that?

MS. SRALAZAR: For low back strain,
absolutely.

DR. TULLY: Well, the neurosurgeons and the
orthopedists tell us that it's ineffective.

MS. SALAZAR: Well, I can tell you that I
can pull records of many, many people who come to me
with low back strain who may not have palpakle
paravertebral spasm but definitely have interspincus
spasm than none of my modalities can reach and the only
way I can get to that spasm is to give them static
tracticon. And they're like new human beings when you
get them off the table. Home tracticon for that injury
may nhot be indicated. That's very exXpensive. Home
traction used for the lumbar spine if you get a goeod
traction unit, you're looking at 400 or $500.

MS. POSEY: And for strain/sprain T think
that's inappropriate. I don't think that's an issue.

MS. SALAZAR: It may take one visit to my

office and one session of pelvic traction to get enough




41

of a stretch tc make it worthwhile and that certainly
isn't -- i - - -

MS. PQOSEY: If you will notice 17.4.1F would
cover your traction and I think they were correct that
home traction is inappropriate, peried. So, I don't
that really should be an issue.

MS. SATAZAR: If we look at Page 22 at the
top of the page, the inpatient treatment of disc.
There's is no indication there -- there isn't any
inpatient treatment for physical medicine. So, I'm
just concerned with this, if someone is admitted with
low back, will they meet the criteria for admission?
Does that mean I can't get an inpatient referral or I
won't meet the criteria if I get one? I have also
treated geveral people who were admitted for one or two
days bkecause of intractable back pain who get treated
by me with ice and medalities and exercise and go home
feeling much better. So, we're not listed on there and
I'm concerned about that.

Zgain, on Page 23 when you're looking at
complicated after wound infection. And D and E,

physical modalities and/or rehabilitative procedures.
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Is that by referral or is that somecne in the hospital
or in the office doing that treatment? I think that
needs to be specified.

Page 24 for lumbar fusion. It talks about the
indications for lumbar fusion but it does not indicate
anywhere in here that physical medicine is necessary.
And again with someone who has had back surgery,
physical medicine is definitely necessary to get them
moving again and functioning.

On Page 286 at the very top of the page it
talks about -- I'm sorry skip that. One thing Nick
brought up that I would like to also talk about is the
appropriate -- actually it’'s on Page 26, 20.4, the
guidelines for appropriate specialty referral are as
follow. One thing I'm concerned with is that -~ one
thing that frustrates me is I have some very complacent
physicians who my patients go see once a month and they
say, "Keep golng toc PT. Keep gcing to PT." And I keep
saying, "PT is not helping.” Is there scomeplace in
this document where I can refer? Why can't I call
workers' comp and say, "My patient is not getting

better. He's been six months, once a month to this
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physician who prescribes PT and medicines. Something
else needs tc be done.”

It seems like my patients say you're the only
one who will listen to me but I have no credibility
when it comes to workers' compensation. You're not
alone. I can decide what I want to do with my patient
and prescribe his treatment for his back pain but I
can't call vou and say, "Boy, you're really wasting
your money at a hundred bucks a visit to this doctor. I
think you ought to try something else."

I think there needs to ke more two-way
communication. I'm there seeing my patlient three to
five days a week. I know what's going on with my
patient. I'm not saying they're all bad physicians but
there certainly are some that are not listening. and I
would like to be able to pick up the phone and say,

"Okay, caseworker we need to doc something about this."

We do that all the time in our hospitals.
We're working with medicare guidelines. I can go to my
physicians and say, "This isn't working. <Can I try
something else?" I think we need that kind of

communication with the workers' comp system. You know,
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I'm not alone. I know many other PT's who are Jjust
frustrated by the whole process.

MR. EPPS: I don't mean to interrupt your
testimony but I guess my question -- I think you just
answered what I was going to ask. In your relationship
with the patient and the physician, what's different
between workers' compensation and patients that you
serve that aren't being funded by workers' comp?
What's the difference?

MS. SALAZAR: There isn't much difference
except that --

MR. EPPS: You spoke about the relationship
between vou and the physician and the inabilitv maybe,
I mean, the idea that the doctors says keep doing PT.
My question is: How is that different with workers'
comp as opposed to your treating cof a patient that
isn't covered by workers' comp that's covered by
something else?

M3S. SATAZAR: I think some of the difference
is, for example Aetna. I'm on the phone almost
everyday with Retna. Retna will only allow me to

treat, for example, maybe for four sessions before we
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have to talk again. 2nd I think this idea of case
management is a very good idea as long as it's
consistent. With Aetna they will tell me, "It deesn't
sound like they're getting better." Or I can call
Aetna and say, "They're getting better. You only gave
me four, give me two more and I know I can get them
cured." So, I think there's that communication, which
we've never had.

So, if vour idea is to implement case
management and that kind of thing, I think that will
help that. But it seems like if T don't have MD or DO
after my name a lot of my credibility is shot because
I'm only the PT who said something. Whereas I may be
the only one inveolved in the patient's care who has
given them a thorocugh exam. So, that's my point.

Page 26. MNow, we're talking about shoulder
complex, the failure of improvement or resolution of
symptoms with conservative treatment for four weeks.
Again, there hasn't been a PT referral. What does that
mean? Does someone strain their shoulder and go home
for four weeks? What's conservative? If someone has a

simple shoulder strain and they come into therapy, they
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may be back to work in a week.

So, again, I'm concerned about that four
weeks. That's a long time. Scme conservative
treatments are heat and rest and that mav be fine but
four weeks is an awful long time for a simple
musculoskeletal strain.

Non-operative fracture subluxation on same
page 20.5.1. Physical therapy beginning on four weeks
and continuing up to six months. That perimeter is
kind of limiting but it should be ockay.

My other problem was on Page 28. Adhesive
capsulitis 20.5.5. Physical therapy tried one to six
weeks. With somecne with a pure adhesive capsulitis,
six weeks may not be enough time and I'm concerned that
that limitation. Again, you know, we may be able to
call and say we're almost better but I'm concerned with
that time Iimit.

For rotator cuff tear back on Page 27, 20.5.4
physical therapy focllowing surgery -- excuse me that's
B -- physical therapy following surgery three to six
months at decreasing intervals. Right now the standard

protocol for my orthopedic surgeons is absolutely no
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active movement for our rotator cuff repairs for six to
eight weeks, completely only passive motion to 9¢
degrees only in flexion. So, I'm very concerned about
that limitation. It may be three months before my
patients can actively scratch their head for the first
time. The docs are really limiting their rehab because
of their surgical procedures and so having that kind of
time~frame may be very limiting on returning the
patient to work.

Page 29, 21.3.3, carpal tunnel. Response to
rest, splinting of wrist, stercid injection. Again
there's no reference made here fo any physical medicine
referral. Who is giving the splints? Who is imstructing
on rest and application of splints? Page 30 in regards
to carpal tunnel again, 21.6. The appropriate treatment
consists of the following -- non-operative there is no
indication for a physical medicine referral in that
section at all either.

Page 31, surgical interventlon -- excuse me,
down at the bottom of the page, letter A. Surgical
intervention is indicated by presentation and

intraoperative findings. And then you have B, home
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health care rehabilitation. I think that the committee
is limiting themselves with home health care
rehabilitation for a carpal tunnel or any kind of
surgery for that dces not necessarily need to be done
at home.

MS. POSEY: I can tell yvou how this came
about. The example is, you have a perseon who has
carpal tunnel and has surgery and they have an arm
missing and therefore could not give themselves self
care. Therefore, someone might need home health care
in the sense of homemaker duties and so on. It has
nothing to do specifically with treatment. It's an
example of when there's a compromise of activities of
daily living due to some problem with the unaffected
limb.

MS. SATAZAR: Okay. When you go down that
list it talks about rehabilitations and then ycu have
another series of A to E. If that's the concern and
you want to refer somecne ti home health, I think you
need to indicate that there will be a rehab referral.
I wouldn't want a home health aid going into the home

and performing these series of interventions on scmeocne
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who was just recently postoperative for carpal tunnel.
So, it deces say rehabilitation but again it doesn’'t say
by whom.

On Page 34, non-operative treatment again of
the knee. It does not in 23.2.1, letter C, physical
modalities and/or rehabilitative procedures again do
not specifically indicate whether that's a physical
medicine referral or who is giving that care.

Page 35, outpatient non-operative treatment,
24.3.1. Again physical meodalities and or
rehabilitative procedures, there is no indication as to
who is delivering the service.

I think that is all.

MR. RICHARDSON: Ms. Salazar, you would do
us a great service if your comments would alsoc be
prepared in writing --

MS. SALAZAR: Okay.

MR. RICHARDSON: -- and submitted acccrding
to the advertisements in the regulations. BAre there

questions?

MR. EPPS: I have a comment. I commend yocu

for being very thorough in going through this.
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MS. SALAZAR: Thank you. 8ir, is there
anything I can help you with the cervical traction
gquestion?

MR. TECMPSCN: No. I just wanted to hear
another example. It was listed under 16.3.2.

MR. RICHARDSON: Don't lose that thought,
Paul. Well, thank you very, very much for your
comments. Thank both of you for taking the time to
come today to make these comments. The only other
maybe that I have listed is here is Scott Lloyd.

MR. LLOYD: I would like to say something
very guickly. My name is Scott Lloyd. I'm an attorney
for the United Mine Workers, District 6. I handle all
of the workers' compensation cases for union members in
the northern panhandle of West Virginia who are dues
pavying miners in that union. Presently we have about
1,200 files, 40C of which are actively in litigation at
the Office of Judges, more are mute, just in the
preliminary stage.

Obviously my opinion is going to be a little
bit claimant skewed and I want to point ocut one thing

that some of things I'm going to say. My position with
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the United Mine Workers 1s a salaried pesition. I
receive the same amount of meoney regardless of how many
cages I have. So, what I'm about te say is not
indicated based on my fear of not getting a certain
amount of recovery from a case or something along those
lines. A lot of things I'm concerned about, our
district doesn't even take fees on, such as temporary
total disability awards.

Now, most of my -- I'm geoing to state these as
concerns. They're really questions because I don't
know how this is really going to work in implementatiocn
vet. And I'm all for -- like everyone else has said
here == I'm all for scme sort of changes to help these
people get gquick treatment and back to work as quick as
possible. The biggest prcblem I've seen in the years
that I've been doing this is the inabkility to get
treatment, appropriate quick treatment, which causes
lengthy periods of disability, which makes
rehabilitation -- and I think that any of the physical
therapists would agree that when they get to them very
late, there's not as much that they can do for them at

that point in time.
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But basically let me just -- I'm not going to
go line by line. I made a few notes of a few areas and
a few phrases that caused me concerns. In the rules on
the treatment for the certain kinds of injuries, there
are a lot of statements such at the end of the proposed
treatment that the claimant should be fully recovered
or have no limitations after this type of treatment.

Now, I don't know what exactly that means.

I'm concernad of a crossover as to how that will be
used in a sense of will -- if the treating physician
sees these phrases, 1s he going to be afraid or
somewhat hesitant to continue sending 219's down and
recommending treatment if his client is not better
because he wants tc make sure he gets paid? Where I'm
from, we're having a hard encugh time keeping deoctors
on ~- treating our people, especially psychiatrists --
I'll get to that in a minute.

It's hard enough to get these people seen and
the biggest concern I spend -- I spend half my time
with docter's offices trying to help them get paid and
they don't want to see clients that they think they're

not going to get paid con. Aand I'm concerned that when
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they see a guy who should be fully recovered within
four weeks and they don't think he is, what are they
going do? Are they going to return him to work against
their better judgment or are they going to back off?
What are they geing to do? That's my concern.

I don't know how it's going to work in
practice. I den't know if there will be any crosscver
between them and your agencies. Second, what if, let's
say for some reason a claim is closed on a temporary
total disability bkasis for one of these types of
injuries that says he should be fully recovered within
four and let's say it's closed because adeguate
information was not provided. 1If you file a reopening
application from this physician, are we going get
answers back that treatment modalities have been
expended and the anticipated period of disability has
expired, therefore, you should not be on anymcre
temporary total disability benefits.

I'm concerned about that because I think
everyone, I mean, we have so many back injuries in the
coal mine and evervone is different. Some go back in

two weeks. Some of these guys are 55 years old and
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have been bending for 25 vears in the coal mine. Their
back was already -- it's had so much degenerative disc
disease or what have vou in there before they had this
injury, it's 2 lot different for them than it would be
for a 22 year old who lifted something and had a minor
injury and bounces right back and he's back at work.
And plus, 1s he returning tc a coal mine or is he
returning to an office? That's a big difference and I
am speaking solely for the coal miners. That's why I'm
down here and that's ocur biggest concern.

Moving to the psychiatric guidelines. I
realize that that is, even as a claimant's attorney,
you know, I'm not -- I didn't just £all off the turnip
truck. I read some of those reports; they bother me.

I mean, I'm not going to sit here and tell you that --
I won't lie to you and say that I haven't tried to use
them as a claimant's attorney but they do bother me.
You know, I have to; it's my Jjck. But there are some
concerns there but my biggest concern -~ I'm going tc
ke honest -- my biggest concern is the type of report
you're asking from these doctors -- we have a very hard

time getting psychiatrist in the northern panhandle to
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even see people that we think legitimately need
psychiatric help. 2And I'm afraid that when they read
~= when they read the type of report that you're
requesting from them, they're going to feel that that
is too much for what they get paild or don't get paid or
whatever and they're not going to do it properly. That
puts our claimants in a disadvantage.

I kind of noticed a conflicting -~ and this is
where I'm going to try to kind of point out a couple of
lines here just once. On the definition section of the
psychiatric guides when it talks about temporary total
disability. It does give a definition for temporary
total disability under the psychlatric guide, inability
to return to your job essentially. Then when it goes
to Page 6, C at the top it basically says -- and I'm
paraphrasing -- but you can't temporary total
disability on a psychiatric unless you're hospitalized,
if you read that. That's the way I read it. Maybe I'm
misinterpreting it but it seems to me that those two
are kind of conflicting.

If you're geing to define temporary total

disability and the definitions, then a psychiatrist
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ought to be able to put a person cff cf work for
something other than a manic episode requiring
hospitalization or, ycu know, scmething along those
lines or extreme depression. Because I know our
deocotors, the docters that I've dealit with find a lot of
times that, you know, they don't want to put them in
hospitals but they need to be treated and they need to
go through a plan and work cften times is part of the
problem for them. You know, especially in the coal
mines when you're working mandatory overtime, swing
shifts, nighttime, daytime, all the time, sometimes it
doesn't benefit them to be back to work and I'm just
concerned. I may be reading more into it than what it
says but they appear to be a little bit cenflicting, if
you just read them on the surface.

The cother thing that bothered me and I'll give
another section here, 85-22~5, 5.2, deals with the
independent evaluator.

MR. RICHARDSON: Where is that?
MR. LLOYD: 85-22-5, 5.2. I didn't write
the page number. I'm sorry about that.

MS. GREENWOOD: Page 3.
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MR. RICHARDSON: Go ahead.

MR. LLOYD: Talking about an independent
evaluator and I've assuming -- I don't know whether
that means his treating psychiatrist or does that mean
for disability purposes and if it means only for
disability purposed, I'm confused by -- let's say you
have a standard claimant now that's off six months with
a herniated disc and he may never go back to the work
he was doing before and he's pretty depressed about it
and his MD says I think you should see a psychiatrist
for a little bit. He goes over and he sees one. This
doctor now under the rules now can get up to 10 visits
without prior authorization. 8o, he starts treating
him on those 10 wvisits but after the third he has to
provide a report and then he'll be referred ocut toc a --

MR. EPPS: Commissioner or psychiatrist?

MR. LLOYD: Eventually that commissioner or
psychiatrist 1s going to give either a maximum
improvement disability rating, what have you. From
reading that, 1t sounds like that his treating
psychiatrist would be given very little credence in any

opinions he may have towards his level of disability
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because he is -- the way that's written —-— he is biased
or because he treats this man primarily, he's not an
independent evaluator. That concerns me, because like
I said, it's hard enough to get these people in to see
anyone let alone when it comes to the disability
portion of a litigation or whatever, if that perscn is
going to be -- these guidelines, protocols, whatever
are going to be used in determining the weight or
credibility of evidence because he happens to be a
treating psychiatrist. That's going to hurt a lot of
our people as far as maximizing their recovery on a
claim and that's what they want to do.

MR. RICHARDSON: I can't find what vou're
referring to. Are you referring to the objective
evaluator?

MR. LILOY¥D: Just a moment.

MS. GREENWOOD: Bottom of Page 3.

MR. TUCKER: The examiner should not be a
treating physician or vice wversa. Is that your
concern, sir?

MR. LLOYD: Yeah. The psychiatric examiner

should be an cbkbjective evaluator who has no conflict of
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interest and neo prejudgment regarding the claimant's
condition or the presence or absence of impairment.
Bias in an examiner is an inherent risk performing
these examinations and self-scrutiny. &and then it --
let's see -- there is a tendency to identify with the
referring sources. I don't know what that means.

MR. RICHARDSCN: Let me see if I can clarify
this. I didn't write this. This was prepared again
through the Health Care Advisory Panel and in fact a
subgroup of psychiatrists. But what they are saying is
that a psychiatric evaluation should be conducted by an
objective evaluator and then it goes on to spell out in
Sub-A those type of things that might be characterized
as pro-plaintiff evaluation bias. And in Sub-B, those
characteristics that might be pro-defense evaluations.
And, you know, I'm not sure I really understand --

MR, LLOYD: What I'm saying is, I'm not
grasping by this statement in here -- I'm not grasping
by this statement in here, I'm not grasping, you know,
certainly there is going to be no affect on a
psychlatrist bkeing able to treat an individual. What

happens when he gets his disabllity evaluation by one
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of your physicians, cne of the commissicner's examining
physicians and that doctor says, "Well, he's got
dysthymia It's directly related to this injury or
post-dramatic stress and he's got a 20 percent
permanent partial disability from this. We think he's
maximally improved. He's not going to get any better.
He's golng to require treatment on and off for many
years."

My client wants to litigate that. Based on
this, I'm concerned about an overlap of evidentiary
weight or credibility if the only guy he can use is his
treating psychiatrist. He can't afford to go to
another independent evaluator. He can't afford two or
three like the emplover can. He can’'t do that. So,
he's got one and that's his treating psychlatrist. Aand
I'm concerned about the way some of these things-- I
guess it goes back to my original point, I'm not sure
how these are going to work when their actually
implemented. And I'm concerned about a little bit of
crossover between the medical porition of your cffice
filtering inte the litigation portion of either the

Qffice of Judges or initial decisicns by your office
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because of these guidelines.

MR. RICHARDSON: So, your concern is that
these types of objectivity issues would chill the
consideration of the treating physician's opinion on
the extent of the psychiatric impairment?

MR. LLOYD: Either they would be afraid to
render it or it would -- the fact of rendering it, my
fear is, would make no difference anyway because cf the
way these guidelines are written, much more credence
would be given to the cne~time evaluator.

MR. RICHARDSON: I understand.

MR. LLOYD: &And I don't feel that -- with a
psychiatric condition it's a little bit different when
you're saying, "The guy has herniated disc L=-4, L-5."
You plug that into --

MR. RICHARDSON: I understand now what
you're saying. 2and I think it's a point that needs tc
be addressed by the panel and given consideration.

MS. GREENWCOD: I may shed a little light
from several years ago, three, four maybe when the
psychiatric sub-panel was meeting. The concern here

and this thing strings on if you notice 5.2 for, you
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know, two full pages plus a little bit, was to spell
out that the focus was really on the examiner and not
the interchange between the treating and the examiner.

MR. LLOYD: Uh-huh.

MS. GREENWOOD: But to spell out, put out
front potential examiner by biases as spelled cut here,
pro-plaintiff, pro~defense which bkiases are there and
to display those in this document. There was no
thinking at the time of diminishing the treating.

MR. LLOYD: I understand but in reality the
only true independent doctor who fits into this
category is yours.

MR. RICHARDSON: But the reality is, Scott,
that our —-- the people that do independent examinations
for the division also have plaintiff oriented practices
and defense orilented practices. And consequently when
they conduct an independent evaluation, we want them to
be cognizance of the potential for a pro-claimant
oriented bias or a pro-defense oriented bias. I think
that was the goal there. How many psychiatrist are
there in West Virginia?

MR. LLOY¥D: I mean, I'm going into Ohio now
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for psychiatrists.

MR. RICHARDSON: When you look at the pool
of psychiatrists that you draw from, it is a
sufficiently small enough pool that the independent
examination process —-- there's nct a peocl of
psychiatrists over there and all they do are
independent exams. In fact, most of them, in all
candor, on any given situaticn may have conducted
evaluations relative toc an individual with a plaintiff
or claimant oriented perspective, as well as a defense
oriented.

MR. LLOYD: I don't want to belabor the
point kut that was a concern. The other thing and this
just may be my own -- I didn't quite grasp. I think
it's in the same section somewhere where it talks about
claimants' doctors' reports, I believe, and it
essentially says don't use big words. I mean, that's
essentially what it says. And I'm wondering, whose
benefit is that for. I mean, psychiatrists, I can't.
even talk to them half the time because that’'s all they
do use. I mean, I have to go -- whether it be yours cor

the employer's or mine. You know, when you're talking
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about manic depressive episocdes and -- whose benefit
are they talking about? Don't use big words. I mean,
my guestion is, why don’'t use big words? Their
profession uses big words.

MS. POSEY: I think you're talking about use
of conclusive terms and statements based on the unclear
named tests that place controversially or nonspecific
categorical terms. See, they're using big words ~-

MR. LLOYD: This is the one I'm talking
about, use of numercus medical eponyms and jargon that
are not explained in the text of the report and are not
cbvious to the reader.

MR. RICHARDSQN: Where are you?

MR. LLOYD: The same section she was guoting
from but a little further down. Page 4, H. I mean,
it's a minor peint. It's just my question, what is the
that? I mean, if the guy 1s going to use a2 medical
definiticn, does he then have to go back and explain
what posttraumatic stress syndrome is to scmeone., I
mean, that's what it sounds like to me. And I don't
know whose benefit that's for.

MS. GREENWOOD: This was a whole exercise
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gsection of the psychiatric sub-panel trying to work as
a panel and reconcile their inner-differences. None of
it is really--

MR. LLOYD: The last thing -- I'm going to
get out of here -- but the last thing I wanted to say,
again, I started by saying that I'm all for and my
clients are all for and my client, The United Mine
Workers, is all for aggressive treatment, aggressive
therapy, quick therapy, quick return to work. I'm not
going -- I'm not here to just keep them off -- I don't
get paid to keep them off.

The guestion that I'm concerned about is --
and I'll give you an example =-- when you have a lot cf
hands in the fire, so to speak, a lot of people telling
what's appropriate, what's not appropriate in these
guildelines. 1In our typical case, we've got someocne
from employer service, we have, you know, a physical
therapy place, we have the doctor, we have the, you
know, the commissiocner, maybe the treatment team now,
all these pecple. And then you have a claimant.

An example of a gentleman who had a foot crush

injury, was off on total temporary total disability,
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was doing everything, had no lawyer for gquite a long
period of time, almost the first he was off, deoing
everything that was requested of him -- no disrespect
to the physical therapists here, I don't mean to do
that all =-- and they tried him on aggressive physical
therapy. That was the goal with employer services.,
Get him in there; get him back to work. Get him on the
treadmill. Put his work boct on. Get him going. He
kept telling everybody, "I'm hurting. I can't do
this. There's something wrong with my foot. There is
something wrong with my foot.”

This goes on and on for almost a year until he
finally gets to another specialist aftexr he got a
lawyer -- I'm nct saying that had anything to do with
that, maybe he would have got there anyway -— but the
gentleman has problems now that may never be fixed.
And going towards disability and the funds financial
gituation, had he got to the right people first cff, he
may not have near the degree of permanent impairment
that he's going to end up with because of the long
period of time and the leaning towards just physical

therapy. Hurry up. Get back to work. Don't send him
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to any of these other doctors.

And I like I said, I'm all for that as long as
pecele -- and I think the physical therapists said
that, too -- most of them if things aren't getting
better would like to have the authority and I would
like them to be able to say, get him to another
doctor. Get him out of here. We're not helping him.
And I think that would be very beneficial to my people
because in every profession freoem lawyers to docters,
veah, there's a group of people that aren't up to
snuff. Everybody knows that. There's is nothing we can
do about that.

But on the whole I would like people like her
to have that authority to be able to do something like
that or call scomebody and say, "We're not helping,"
before this gets any worse. If it's something like RSD
that has a window of treatment, yvou know, let's get him
out of there and get him to a specialist. And as long
as these in practice work that way, and some of the
concerns are addressed, then I think it would be a good
thing. But I'm just afraid of some of those items.

That's it.
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MR. RICHARDSON: Questions for Mr. Lloyd?
Secott, thank vou very much. Your comments are well
thought ocut and would you please again prepare your
written ccmments for consideration.

MR. LLOYD: Sure.

MR. TUCKER: Commissicner, I got a guestion.
Maybe somebody could enlighten me, maybe somebody from
HCAP or Dr. Tully. Why do we get into putting in on
Page 4, 5 and 6 akbout~-

MR. RICHARDSON: Where are you? On the
psychiatrie?

MR. TUCEKER: Why do we get intoc putting in
A, pro-claimant evaluation biases and B, pro-defense
evaluation bilases. Why do we get into that in putting
those into a rule or a guideline? Why do we do that?

MS. POSEY: I think Judy had already
answered that Fred.

MR. TUCKER: Maybe I missed it.

MS. POSEY: Yeah, I think. She sald when
the sub-panel worked on this material, they were aware
among themselves as people who did exams for employers

or emplovees that there were certain things that might
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crop up in a report that didn't have a place there as
an objective report. So, they wanted to be specific
about what people should be aware of, show them up as
nonobjective.

MR. TUCKER: Buit to me what you're doing is
putting something in there that muddies the water,
causes more litigation, you know, causes more
confusion. Now, in all due respect to the psychiatric
panel that entered this in, you know, this is the
preblem that I've experienced in psychiatric treatment
of claimants is the fact that we get into all this B.S.
and stuff, you know, put it in here toc start with. You
know to me and all due respect to the HCAP panel,
you're creating problems.

MS. GREENWOOD: But the physicians who work
on this from both sides that had -- that knew their own
predispositions and those of their co-colleagues on the
panel, all of them wanted to spell out, tc put it on
the table to make it clear what they should be locking
for in reading reports. There was no disagreement
between the psychiatrist that may do a few more

claimant than the defense evaluations. We can take
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this back to the psychiatric sub-panel and have them
review it, given the comments.

I'm just glving you the history of what they
were resclving within thelr own sub-panel and a amongst
themselves.

MR. TUCKER: I would like to clarify --
maybe for ignorance -- why we needed it to start with.
I'm a layman.

MS. GREENWOOD: I was just giving you the
histcry, we can take it back to the sub-panel and have
them reevaluate the placement of that particular part
cf the rule,

MR. RICEARDSON: Other questions or comments
by the panel members? Now, Mr. Thompson you had a
question on the physical --

MR. THOMPSON: I forgot what it was now.

MR. RICHARDSON: I think that if I recall
cecrrectly it was on Page 15 of the Series 20 proposal
regarding protocols and guidelines for the treatment of
selective workers' compensation injuries. It had home
cervical traction and then a such as or e.g. in bed,

seven pounds, two hours, four times a day, for seven to
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ten days. You had asked Ms. Posey 1f she could possibly
give other examples of that.

MS. POSEY: Well, I think a physical
therapist would be in a better position to say what
another example would be but maybe in bed with five
pounds for one hcour, three times a day for four days or
something. Would thaet be -- it would be that kind of
thing.

MR. BATES: I wculd be very happy to provide
those professional services to the gentleman on the end
of the table.

MS. SALAZAR: I don't think you need for
example.

MR. RICHARDSON: We understand that, but he
did ask for ancther example.

MR. BATES: There's a huge variation in the
amount of force, length of time, in which something
would be applied depending on the particular sort of
problem with the spine or supporting structures that
you were trying to treat. Anything more than about 25
might give vou some concerns. Anything less than or

arocund about five or seven, you're not going to be
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doing too much at all. That's very broad, very general.

MS. POSEY: I think what the panel wanted to
avoid was the idea that you send somebody home with a
traction apparatus and said, do tractiecn. They wanted
a prescription by a rehab professional, physical
therapist, to say what should be done.

MR. RICHARDSON: BAnd maybe the right way to
deal with that is teo say in the rule that that
prescription or the treatment must be articulated or
something.

MS. GREENWCOD: There should be a
prescription, make a generic statement rather.

MR. RICHARDSON: Mr. Thompson, did that
respond to your guestion?

MR, THOMPSON: Yes.

MR. RICHARDSON: Other panel members, any
guestions, comments? After having heard comments from

-- does anyone who expressed on the sign-in sheet that
they did not wish fto speak, has anyone recconsidered and
now decided they would like to speak?

Well, then I want to thank everyone in

attendance for taking the time to be here today.
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Personally, T think that the insights will be useful in
the further refinement of the proposals from the Health
Care Advisory Panel. Again, comment period remains
until --

MR. KOCZAK: May lst.

MR. RICHARDSON: Comments are to be sent to

MR. KOZAK: Attentiocn: Lisa Kern, Post
Office Box 3922, Charleston, 25339.

MR. RICEARDSON: 2and with that, I declare
the meeting adjourned.

(Whereupon, the hearing was concluded)
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April 10, 1995.

MR. TUCKER: My name is Fred Tucker. We have
some other members of the Performance Council with us
that I'1ll introduce. I convey to you the apologies of
the commissicner who had to attend a interim committee
meeting in the state legislature on workers' comp. He
sends his apologies. He will try to make the meeting
in Charleston.

We have another meeting on these same proposed
guidelines in Charleston, West Virginia, I think, this
Thursday. But I would like to welcome everyone here,
If you do want to speak we'll -- make sure you signed
the roster. We'll just go down in the order you signed
the roster. The information that I have, today we're
here for the purpose of having a public hearing for
comment on Series 20, 21 and 22.

Series 20 is the protccols and guidelines for
the treatments of workers' compensation injuries under

Series 20. Series 21 is éuidelines for controlled




substances. And Series 22, psychiatric permanent
impairment evaluations, evidence and ratings of
psychiatric impairment due to workers' compensation
injuries.

What we would like to do is if you are going
to speak, 1f you want to address all three -=- we've got
some more pecople coming so we'll wait just a moment.

Once again I would like to welcome everyone
here. The purpose of today's meeting is a public
hearing for commentsg, written or verbal on Series 20,
21, and 22 of the proposed guidelines and treatment and
protocol for workers' compensation under three
entitlements. That's the treatment of workers®
compensation injuries under 20, controlled substance
under 21 and psychiatric permanent impairment
evaluations and ratings and psychiatric impairment due
to workers' compensation injuries. Those are the three.

We will be very informal today. As I said
prior to some of you folks just coming in, Commission

Richardson couldn't be with us today due to a




commitment. He had an interim committee meeting with
the state legislature on workers' comp in Charleston.
He sends his apologies. I would like to introduce you
to the rest of the members of the performance council.
To my right Mr. David Harris, Richard Eumphreys, Thomas
Rotenberry, my name is Fred Tucker and this is Mr.
Everett Sullivan and this is our court reporter, Angela
Robinson.

John, could I have the other list of those
folks over there, please? Now, I will go down the list

—-- whoever wants to be first, it doesn't make any

difference to me. Who wants to start the thing off?
I've got a list the way you signed it, I can call your
name if you want to speak you can feel free to do so or
we could just start with the front row and come
forward. It doesn't make any difference to me,
whichever way you want to do_it. Do you want to go off
the list of how you signed in? Would that be fair?

William Walter?

MR. WALTER: No.




MR. TUCRKER: Louise Hockenberry?
MS. HOCKENBERRY: Just observing.
MR. TUCRER: Tom Mansion?

MR, MANSION: No. Just observing.
MR. TUCKER: Vicky Legg?

MS. LEGG: I'm just here observing.
MR. TUCKER: Sue Hobney?

MS. HOBNEY: (Indicates no.)

MR. TUCKER: Tim Divine? Will you speak Mr.

Divine?

MR. DIVINE: Yeah.

MR. TUCKER: Sit right up here. However you
want to do it, just so this lady here -- make sure she

gets your name. I would like also anyone that wants to
speak, later on if you would, if you could as a
privilege for us to reduce it to writing and send it to
the members of the council, we'd appreciate it. Go
ahead, sir.

MR. DIVINE: I don't know how you want to go

about discussing the document. There's several




questions pertinent to the document that I have about
the committees, about other things like that. If it's
specific comments to the document you'd like right now,
maybe at the end the others, it doesn't matter.
Whatever order you would like to take them.

MR. TUCEKER: 8Sir, like I said, we have three
series that we're here to have a combined public
hearing on. I guess whatever one of the three that you
want to start with. If you just want to address one or
all three, feel free to do so. And as far as gquestions,
we have Mr. John Rozak, the general counsel with us.

He may be able to help us in that endeavor but we'll
try to answer any questions you have and maybe the
council may not know because we have just, you know,
received these things ourself and the purpose of it is
to try to get you folks input. So, you gec right ahead,
sir.

MR. DIVINE: I guess the first question is,
thig is the performance council, right? So, you are

the individuals who will be making the determinations
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on any changes of this document.

MR. TUCKER: Yes, sir.

MR. DIVINE: And we don't have before us the
pecple from HCAP, right?

MR. TUCKER: No, sir. I den't think there's
anybody here —-- yes, there is.

MR. DIVINE: One thing that I would regquest
is maybe among the other documents that would be made
available to the public would be the complete list of
those individuals that participated in HCAP and their
backgrounds and possibly how they were chosen or
selected. We're from the Eastern Panhandle and I know
that there are members of the Eastern Panhandle on the
HCAP committee, no physicians or care people.

MR. KOZAK: I can address part of that. How
they were chosen, the 1990 legislation created the
health care panel and it Jjust said that there had to be
at least a minimum of five members to be appointed at
the will and pleasure of the commissioner. And what he

basically did is he tried to take a representative of




each of the specialty groups, subspecialty groups that
dealt with workers' compensation claimant, particularly
the folks that could come to meetings. They meet at
least once a month in Charleston and a number of
subgroups meet as subcommittees.

Normally what they'll do is, let's say we have
an orthopedic problem, Bill Sayle, who's the
orthopedist on the panel itself has a group of folks
from around the state that he then corresponds with
about whatever the issue is and then he reports back te
the panel on behalf of that group. But I can get you a
list of names. I have them with me as a matter of
fact.

MR. DIVINE: That would be great. Another
one of the things that seem to be missing from the
document and I don't know if this is something that can
be included or maybe sent out later at a different time
but an annotated bibliography list of where the
protocols and guidelines came from.

In other words, what is the scientific basis
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behind the deocument. It looks like a lot of care and
preparation has gone into the creation of the document
but to be sure that this less or more than just a
number of pecple's opinions. It would‘interesting to
see the scientific data and then the bibliographies
related to the conclusions. I had a question too I
guess about and specifically the area that I'm most
interested in as a physical therapist representing
private practice is with the physical rehabilitation.
documents and that would be the ocne I would
specifically be referring to.

And the question that I have is, I did see
throughout the document that there is an indication
particularly at the end that case management will be
done anytime any of the perimeters have been exceeded
in terms of the norms of care that the document
discusses. My question is: Is this going to be
peer-viewed? Is this going to be done entirely within
the workmen's compensation fund or is HCX going to be

the reviewer of this? I have some understanding from
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HCX that they will be the reviewers, that this is part
one -- the document passing is part one.

Part two, HCX will then put on, for example, a
physical therapy peer review. Individuals around the
state have already been talked to about being the peer
reviewers. And then that goes back to on the economic
page. It says, "Divisional experience and cne-time
training policy yearly, expenses thereafter for medical
professionals to assist the division." Does that mean
a contract with HCX?

I think everybody's anticipation was that
compensation would be more a peer reviewed or with an
agency or a state rather than outside the state. The
other thing that I had a question about was what
happens to these individuals at the conclusion when
they've gone through the system, they've had their
brief rehabilitative care? Do they automatically then
go into vocational rehab? It seems to be one of the
parts of our system that's excessively burdened with

the return to work issue. There's just some typos in
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the document but I don't know if those are sc¢ much
important because I'm sure there will be an editor
reading through that.

When they indicate physical therapy or
physical rehakilitation or rehabilitation or cutpatient
treatment, who specifically is indicated by that? Is
that by the State Practice Acts? Who can render that
care is the question I would have. And specifically, I
think and particularly going back to the annotated
bibliographies that I spoke of, there's a particular
protocol for all cervical patients where they receive
home traction, 7 pounds, 2 hours, 4 times a day for 7
to 10 days in the initial protocol. I kind of have a
guestion about that in terms of the scientific
validity. And presently the workers' compensation fund
does not frequently reimburse for home cervical
traction. So, that weculd have to be a change in
workers' compensation that they will now do that.

MR. BRAUTIGAM: Tim, I might just add right

there that these weren't written as a protocol to be
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followed. I think it was acceptable care and the thing
is, everything even if it's written with regards to --
my name is Jack Brautigam and I'm from Morgantown
Physical Therapy and I sit as an alternate or
co-alternate member on the Health Care Advisory Panel.
A number of different specialties including
neurosurgery, orthopedics physiatry, psychiatry, family
practice --

MR. DIVINE: Nursing, pharmacy =--

MR. BRAUTIGAM: Nursing, pharmacy, workers'
compensation sat down and developed these things. So,
scme of these things even when they apply to what you
might think is a physical therapy related issue are
suggestions of other disciplines and again they're not

~= they're guidelines and they're not specific
treatment protocols. I think that's the biggest thing
to remember. Not everything is a protocol and if
you're reading it like that then --

MR. DIVINE: It doesn't make a lot of

sellse.
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MR. BRAUTIGAM: Right. Well, it deesn't
make a lot of sense and plus it's not appropriate.
That's not for everyone one. Basically, as I recall,
that was probably a neurosurgical recommendation right
there that some neurosurgeons like to take some of
their patients and place them on home traction as a
trial. And, again, whether that as a physical
therapist that would be my treatment protocol or my
treatment plan, which it probably would not be, it
still is an acceptable plan to some of the other
professionals on the panel.

MR. DIVINE: The gquestion is how restrictive
the document will be. I mean, as a source -— as a
guideline it seems a fairly acceptable document but in
talking to HCX, my understanding from the person I
spoke with, that the document will become a restrictive
document. That it will be something that will be held
to.

In other words, even with the offering of

physical rehab measures it very definitely spells out
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when they're appropriate, when they're not appropriate
and how long they're appropriate and what frequency
they're appropriate. To me that's a fairly restrictive
guideline. If we're willing to take these as a
suggestion then I kind of wonder the importance of
having such a document.

MS. EHOBNEY: Could I say something there?
Let me address that. I'm Sue Hobney. I'm a nurse with
workers' comp that is now doing case management. I'm
the only one they have right now, in the plans there
are more. To address your guestion earlier about case
management, the plan is for it to be in-house. That's
what we're doing right now. Right now I work with Team
2, which a Marion/Monongalia County. HCX is not
involved in any way. The claims' managers monitor them
and they are in fact at this present already using the
guidelines. And how it's being stressed is every case
is different; we know that and these are only
guidelines. And kind of how the process is evolving

now is we meet once a week and that's myself with the
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team and I'm now -- last week just started meeting with
the Martinsburg Team, also. They're fairly new.

MR. DIVINE: Who is that? We have several
rehab nurses that tried to get in touch ==~

MS. EOBNEY: With the claims team in
Charleston that's going to be kandling all the cases in
the Panhandle area. So, I meet with them in
Charleston. I have a list of their ccmplete names but
they're just the claims' members. What we do at this
point is when they have someone that seems to be
deviating significantly from the guidelines, they bring
it to the meeting. We address it. If I feel like, as
a nurse, I'm really not sure, you know, what is going
on here. Why then, I also meet once a week with the
medical support group which is subcommittee from HCAP
that's made up of the orthopedic surgeon, the
chiropractic doctor, the osteopath, Jack, a rehab
specialist, a nurse and myself and a psychiatrist
also. And there is to be a neurcosurgeon on it, he Jjust

hasn't been able to attend. I make a copy <f the
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complete case, take it to them, they review it, and
make thelr recommendations. What I tell health care
providers is they also in turn have that same option.
If a claims' manager would tell you, you know, you've
exceeded the guidelines. I don't feel that more
physical therapy is indicated. Then you can request
that case management intervention be addressed and then
it will be taken to the medical support group, which is
physicians basically with myself and a vocational
specialist and Jack as physical therapist.

So, it's very multi-disciplinary discipline.
And it's addressed in that manner. But they are being
used right now and they're simply being used in that
manner as guidelines and as of right now, that's how we
plan to continue to use them, not as protocol that it
has to be stuck by. But in order for the system to
work consistently, there had to be specific guidelines
that were available to the health care providers
because I think that's one problem that the health care

providers always had previously with utilization review
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when done by an cutside company is that they were not
given the information. They weren't made privy to
these guidelines that they're supposedly following.
And I think that's what workers' comp is trying to do,
actually make it much better for the providers by
making the information available to them that they're
trying to follow and then that way everyone can work
together a little bit better. But case management will
be provided in-house is the plan at this time.

MR. DIVINE: Well, that may be the plan but
I have some confusion then because I spoke with HCX
before I came up here. We found this out through a
physician that when a workmen's compensation claimant
comes to our office after the first visit we have to
£fill out an HCX form, submit it to BCX. It is then
reviewed. At that point we will be given the green
light to treat or not to treat for a limited number of
treatments. HCX has already contacted peer reviewers
within the state. They're no longer doing utilization

review which was in the past.
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In the past, as a physical therapist, they
were interested in my opinion about the claimant's
progress. They would talk only to the physician and to
the claimant. My guestion to BHCX was: Why are you
interested in talking to us now? And it's nct because
they are no longer doing utilization review but they
actually have added a physical therapy department our
specific case. I know one of the peer reviewers in the
state now. He's been contacted to go to Charleston for
a training peried. I asked why we had not been
formally notified in any kind of document. They said
that they were not going to formally notify but that it
was going to go out, "Word of mouth." And they are
waiting upon the passage of this guideline. That's
part one. Part two is, HCX will be doing physical
medicine review.

MS. EOBNEY: Now, what you have to
understand is the transition period. The claims' team
for the Martinsburg area has only been up since, what,

the first of February and they're not handling that
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many cases as of yet. They're not handling every new
case that comes in.

So, workers' comp cases are now being handled
two different ways. What they call current state,
which is any claims that were already opened prior to
the claims' team in that area becoming active are being
handled by HCX. HCX is intervening there. BAny future
state claims, which is how they're referred to, which
are claims that are being handled by the new claims’
teams, with the claims' management system that workers'
comp is implementing. BCX at this time is not involved
in any way. They don't do any authorization. They're
not invelved in absolutely any way at this time. So,
it's very confusing to you as a provider because we're
still -- while we're in transition we just have to
handle them tweo different ways. Because as the claims’
team is new and coming on beard, why, they just can't
handle every claim in that area. And it's confusing to
you, I know, but once it's all evolved then it will be

much easier.




21

MR, DIVINE: So, the information I received
was incorrect and the form that they FAXed me to £ill
out with every new presentation of a claimant was
wrong. 1 should not send that to them.

MS. HOBNEY: Well, it depends on whether
that claim is being handled by a claims' manager or if
it's being handled by HCX. Now, one way you can find
that out is, just ask the claimant. If the claimant has
a claims' manager, they will know. They may only be
able to tell you their first name but at some place
they will have their name and telephone number written
down.

Alsc, and I don't know how your business is
run but on the compensability letter, rather than being
gsigned by the commissioner, if they have a claims'
manager that compensability letter is signed by the
actual claims' manager with her direct phone number and
address. That's another way you can tell.

A little problem with that is though a lot of

the larger facilities that letter actually goes to a
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business office that's someplace else rather than
directly to the office. But the c¢laimant will know if
they have a claims' manager because these claims’
managers contact them immediately when they receive the
1, 2, 3 form. They also contact the employer and the
physician immediately and they have contact, you know,
fairly frequent contact with the claimant Jjust to check
and see how they're doing and so on and so forth. So,
the claimants are familiar if they have a claims’'
manager.

MR. DIVINE: I'm never seen that document
but is there a number that we can have that we can call
and we can identify that directly rather than relying
upeon the claimant? Is there a number in Charleston or
your number?

MS. HOBNEY: I can get that number for you
because what you would need is the team leader for the
team in your area and I'll have to get that number for
you.

MR. DIVINE: And then they can tell us right
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away whether HCX will be reviewing or =-- you know, the
difficulty is --

MS. HOBNEY: It is confusing but it's
transition and any transition, yvou know, tends to be a
little bit cenfusing., Workers' comp department has
made -- just tried their very hardest to make it the
least confusing as they can but the change is so
dramatic going to the claims' management system and,
you know, the feedback they've gotten so far, the areas
where it's very active 1s just excellent. The
employers, the physicilans, the claimants, everyone is
much happier with it but it's transition and it is
going to be confusing at times.

MR. DIVINE: The case management idea is the
most ideal of situations and that's probably ocur
greatest concern is that we may or may not move fully
to case management within the state rather than geing
to an outside firm such as an HCX which has been picked
up and dropped by many states, including New York, as a

non-cost-effective manner in which to deal with




24

claims.

I would like to know and if we could possibly
get some kind of a guide as to the time frame that this
hopefully will transpire and take place in. There is
some confusion and I think maybe HCX needs to be
contacted because they're giving out giving contrary
information to that which you just gave me. Se, that’'s
a concern. The guidelines themselves are nicely
generated. There's a lot of nice information if
they're used as a guideline, I think that's an
appropriate usage of them but if they become a
restrictive quideline, I think there's a problem with
that. I'll go ahead and let somebody else have the
podium and maybe another couple of questions will come
up. But that’'s my big concern. I'd like to see a
better passage of information.

MR. TUCKER: We'll see to it, Mr. Divine,
that your questions are answered. The panel may not be
able -- but the information that you need, we'll see to

it that you get that from the division.
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John, what is the comment periocd for this? Do
you know? We need to get that information. Like I
said, we would like to have your written comment and I
would like to make sure that you get the information
that you need, sir.

MR. DIVINE: Particularly since this gces
into effect without legislative action.

MR. ROZAK: The comment period ends at 5:00
on May 1lst.

MR. DIVINE: And 30 days thereafter -- after
the panel has reviewed it, it becomes law?

MR. TUCKER: Right. Like I said, if you
don't get your information you need, you know, see to
it that, you know, that the council -- before we take
any action we will try to have all your guestions
answered, sir, to the best that we can. Okay? We
appreciate your comments. Sir, I have one questicn.

Do you have any idea how many of these particular
situations are being handlgd by case management, what

percentage right now?
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MS. HOBNEY: I just happen to I have the
March 7th claims' status report that I can give you. I
don't have the April one yet. When I was in Charleston
last week the computers were all down because of the
move and everything. That's the March that gives the
claims' status report of the seven teams that are up
and actually last Thursday they graduated two more
teams, teams eight and nine graduated and they have now
started.

MR. SULLIVAN: Are they the ones, Sue, over
in Martinsburg?

MS. HOBNEY: No. That's teams six and
seven. They graduated I believe it was February. Team
six is the Martinsburg, Eastern Panhandle. Team seven
is the Wheeling, Northern Panhandle.

MR. TUCKER: But that is the -- what we're
operating under right now is that protoceol right now --
the team management concept?

MS. HOBNEY: Right. The claims' management

concept. On team two and I want to say the first five
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teams but I know the first four teams are now handling
100 percent of all new cases in their area and in fact
are going back and taking over old cases or picking
them up. But they are handling 100 percent of the
claims.

MR. TUCKER: That's the new cases?

MS. EOBNEY: Right.

MR. SUL;IVAN: Do you have a percentage of
all claims that are being handled by the case

management teams?

MS. HOBNEY: It's on here someplace but I'm
trying to find where it was.

MR. TUCKER: BAny of the panel have anything
they want to ask that speaker? At this time I would
like to introduce a late arrival. Mr. Paul Thcmpson is
also a member of the counecil.

Janet Downey?
MS. DCWNEY: No.
MR. TUCKER: ZXaren Ash?

MS. ASH: No.
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MR. TUCKER: Dawvid?

DAVID: ¥No.

MR. TUCKER: Tom?

TCM: (Indicates no.)

MR. TUCKER: Dr. Vaglienti?

DR. VAGLIENTI: I just have a couple of
specific comments. PFirst, I would like to request that
a copy of Title 85, Series 21 be sent to me so I can
review it in detail to 99 J.D. Anderson Drive, Suite 4,
Morgantown, West Virginia. Then a few specific
comments with respect to proteocols and gquidelines for
treatment under cervical disc herniatien and lumbar
disc herniation. Epidural steroid injections were not
present and should be and are clearly cost-effective
and scientifically proven to shorten return to work
time and need to be included if not. My partners and I
who treat chronic pain patients and some acute workers'
comp injuries have had concern that physicians who
specifically treat chronic pain were not part of the

health care advisory panel.
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We have made attempts through Jack Brautigam
and through our lccal senators to see that one of us
could possibly play an alternate role because we feel
it's important and you gentlemen certainly know it's
important because if you lock at your numbers, a very
few percentage of injured workers will come to need
chronic pain management, however, they will consume the
lion's share of available moneys out there, which may
then rob money needed to treat those acutely injured
workers who have a better chance of returning to work.
So, we feel very strongly that this is an important
omigssion which should be corrected if at all possible.

Secondly, with respect to the guidelines for
controlled substances, I would say that in light of the
fact that there is an absence on the advisory panel cof
chronic pain management physicians that this particular
guideline be rethought and that in this day and age the
use of chronic narcotics for chronic nonmalignant pain
does not carry the stigma that it did at one time and

is in fact very effective in a limited number of
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patients. I would strenuously reject a rule which had
a list of contraindications for the use of controlled
substances specifically without any input. In dealing
with chronic narcotic use on a regular basis and in
only having the synopsis of the guideline to go by, I
could really think of no contraindication to the use of
contreolled substances. Certainly no hard
contraindications, perhaps a relative contraindication
or two but nothing specific that would limit me from
giving a person a pain pill if he needed it =-- he or
she needed it.

And in addition to that, I would like for
you-all to know that through Senators Oliverioc and
Mansion, we will be attempting to introduce some
legislation next year that makes it easier for
practitioners to treat chronic pain of malignant and
nonmalignant origin because we want to dispel a lot of
the bad rumors and bad stories that are ocut there about
the use of narcotics. Many people are very functional

on small doses of oral narcotic and, in fact, scme
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could even return to work if it were not specifically
disallowed by their employer or low doses of pain
pilis and this is done now throughout the world.
I'll take any gquestions if there are any, if

not, I appreciate the opportunity to speak.

MR. HARRIS: Do we have a copy of Series 21
here?

MR. KOZAK: I brought a limited number with
me and they're all gone.

MR. TUCKER: I can give him mine. You can
have mine at the end of meeting. Do you have to
leave?

DR. VAGLIENTI: ©¥No. I'm going to stay for a
little while longer.

MR. TUCKER: I would be glad to let you have
mine.

DR. VAGLIENTI: I'd like specifically to say
that we're working closely with Sue and her teams to
in-service and educate them about the use of chronic

pain treatment facilities and their regiments and
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really would like to be invelved when that comes up. I
know that Dr. Ccchran, who is a physiatrist, has been
working on some guidelines which we initially reject on
their face -=- that they're now how pain management is
practiced in 1995 and we would appreciate the
opportunity for input. Thank you, again.

MR. TUCKER: John, what did you say the
comment periocd was?

MR. SULLIVAN: May 1l1st.

MR. ROZAK: 5:00,

MR. TUCKER: We welcome written comments
too, doctor, if you so desire, sir.

MS. HOBNEY: And I might here go ahead and
answer your guestion. I finally found it on here. As
of the first of March -~ so this number has already
increased now that we're in the first of April -- as in
the first of March, 20 to 25 percent of all currently
opened total temporary disability claims were being
managed by claims' teams. 8o, it's progressing along

really well. Sco, that's increased by now even.
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MR. TUCKER: Anybody else have any
questions? If not, Tem, do you have anything you want
to say?

TOM: No.

MR. TUCKER: Jce?

JCOE: No.

MR. TUCKER: Mike Martin?

MR. MARTIN: I had one thing I really needed
to clarify. The institution of case management that
will be primarily for a number of treatments and it
won't be so much for =-- to make sure that -- what I'm
trying to get at is the guidelines won't limit our
ability to perform certain types of procedures or
treatments.

MS. HOBNEY: The guidelines are simply that;
they're guidelines. Y¥You have to understand and maybe
that's what I think a lot of the providers don't
understand completely, the whole transition process
that's going on in the workers' comp department right

now. They are switching to the claims' management
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process, the employees that were down there are now
being trained. They had originally contracted with an
outside company to do the training, they're now doing
the training in-house. And the <laims' managers are
civil servants that have worked for workers' comp
previously.

So, they come from all different types of
backgrounds. Some of them have more medical than
others and so on and so forth. But in order to provide
consistent treatment, they needed guidelines to go by
and they are simply that, guidelines. And in the way
it is supposed to work, there would never be a decision
made but what you would be consulted. And I think,
Mike, you've spoke with me and you've already spoke
with many claims' managers that are there anytime
there's a problem.

If you think maybe we should try this or maybe
we should try that, they're open for your comments.

But the gquidelines are made available so that everybody

is kind of aware of what's expected and it's to get
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away from these -- so that where they just go on and on
forever, the claimant is noct showing any improvement
yet the same treatment keeps being rendered for months
and months and months and we have nothing to go by. An
by the guidelines then we can they have something te go
by to at least gquestion, this is not proceeding as a
normal low back injury would and they know at what
point to start really questioning a little bit more, at
what point to refer it for case management, which at
this time, you know, would ke myself, which would be a
nurse. And I might add that, you know, with the case
management we make the home visits to the <¢laimants,
make visits with the physicians, at least talk to all
those that are involved and do the case management.
But it's simply guidelines so that care can be more
consistent and there's something to go by.

MR. MARTIN: My concern is that if a=n
attending physician makes a certain diagnosis and there
is a certain number of treatments that are supposed to

go with that diagnosis, then our hands will be tied to
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deviate from that but that's not going to be the case.

MS. HOBNEY: I mean, every case is going to
be different. This person is going to have other
contributing factors. Now, that's what needs to be
made known and that's where a little bit of the
responsibility is going to fall back on to the
physician and the care providers to provide this
information to the claims' managers. You know, number
of six on the 219 says, "Has anything happened to cause
a delay in this recovery?"

Well, on the previous 219 the doctor was
expecting a return to work date of 2-15. The new one
comes in and says, "No. He won't be able to return to
work until 5-15." So, he's delaying recovery period by
three months, yet, in block number six where it says,

"pid anything happen to delay recover?" He marks
"no." So, I think it's going —-- a little bit of the
respensibility at this point if you're not following
the guidelines -~ if it's treatment is falling outside

the guidelines then, yes, the care providers are going
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to be a little bit more responsible to provide
information to the division as to why this person is
falling outside the guidelines. That does not mean
you're going to be cut off.

If it's legitimate, you know -—- the whole goal
is recovery for these people. We by no means want to
just say, "Okay. If your diagnosis is this, you're
going to get this and that's all you're going to get.”
That's not what we want at all.

MR. MARTIN: Thank you.

MR. TUCKER: Does anybody else have any
questions? Jack Brautigam?

MR. BRAUTIGAM: I just one specific thing on
the 85.20, on the treatment guidelines with regards to
acute herniated cervical disc under 16-3.2 nonoperative
treatment that this section be consistent with the
herniated lumbar disc and stating appropriate referral
for physical medicine which would include ?.7T., O.T.,
D.C., D.0., M.D. referral under the herniated cervical

disc guidelines. And this is just a general comment
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that I hope that these would be structured and I'm not
sure in the review process 1f there’'s a designated time
for the review of the treatment guidelines with regards
to their ethicacy and also for their revision so that
they can remain.
Right now there have been somewhat of what --

I think as they were made as guidelines and they were
made to be dynamic document and I would hope that there
wounld be something that could be placed in there to
insure that they remain current and a dynamic working
document.

MR. TUCKER: Let me see 1f I follow you,
Jack. What you're saying is that you would like to see
the rules contain language that would keep them current
with any changes in the -~

MR. BRAUTIGAM: Right. So that current
revisions can be made and they can remain dynamic. If
we find errors as we're working through it that they
can be rewvised. Thank you.

MR. TUCKER: Thank you. Anyfody else have
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any questions? Betty Bailey?
MS. BAILEY: No comment. Just cbserving.
MR. TUCKER: Paula Mullinex?
MS. MULLINEX: (Indicates no.)
MR. TUCKER: Amy Welch?
MS. WELCH: No comment.
MR. TUCKER: Linda.
LINDA: MNothing. Just observing.

MR. TUCKER: Eric RKessler?

MR. KESSLER: No comment.

MR. TUCRER: And Debbie Malloy?

MS., MATLOY: (Indicate no.)

MR. TUCRER: Roger Hamrick?

MR. HAMRICK: No.

MR. TUCKER: Does anybody else have any
comments? Yes, sir.

MR, DIVINE: Two more gquestions. One had to
do with Item No. 16.3.3, which reads, "Claimants with
significant neurological deficit, uncontreollable pain,

or who fail to improve after two to four weeks should
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be referred for consultation to a surgeon who does
cervical operations." 1In an area, even as well served
as the Eastern Panhandle, might tell you that there are
few physicians currently crthopedic or neurosurgeons
who will see spinal compensaticn patients and I might
also tell you that if a cervical patient after four
weeks is not responsive to care must therefore be sent
to a specialist who does spinal surger&. They're going
to have to come to Morgantown or Charleston or they're
going to have to go out of state for services.

So, there might be consideration about
changing that to possibly an orthopedic or a
neurosurgeon or someone who takes care of spinal
patients who may or may not do spinal surgery but
typically manages spinal patients. That may be more
efficient and at some point in the future if the
patient is not responsive then the referral to a spinal
surgecn. The other question that I identified that came
up was =-- and this wasg another conversaticn with HCX

again -- to make things as efficient as they can
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particularly for the case management team and currently
we correspond to you-all by telephone calls or by our
daily progress notes. And as in the past, we've tried
to give you the information most pertinent to your
evaluation of the patient and for example the green
form, the IME form which the physicians use to evaluate
back patients was literally not available to my
physicians for usage.

MS. HOBNEY: It is available and in fact that
is on the medical support group it's one of the things
that we had recommended because we have a lot of
trouble. Neurosurgeons, time wise, don't have time for
that. And there is a number that you can call at
workers' comp to get forms. Just call and request
these fact forms and they're available to you and we're
more than happy for the physical therapist to £ill them
ount.

MR. DIVINE: For any allied health person.
But in the past -- if I'm not correct, you can correct

me. But in the past they were not available to
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non-physicians. We had called the department or the
division and had been told if we're not a physician we
could not have them. I did obtain them from the state
senator.

MS. HOBNEY: I've been there since January
and they've been available since then. Prior to that,
I don't. You may very well be correct. But I have
been there since Januvary and they have been available
since then. The problem might have come because of
just right under the bottom it says, "To be completed
by the physician." And, Jack, you can correct me if
I'm wrong but that's how-- originally they were
developed for the attending physician.

MR. BRAUTIGAM: So, I think somebody gave
you misinformation because I've been using them for two
years.

MR. DIVINE: I think that happens to
frequently. ZEvery time we call, we get a different

answer.

MS. HOBNEY: And in those instances, that's
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where the claims' management is going to be great.
Because then you're going to have somebody you can call
and say -- and what I was alluding to was because this
does say "To be completed by the physician." The
department where the forms are generated from may have
felt that they were only to be supplied to physicians
and that was not correct.

MR. DIVINE: My point with that being it
would be nice if maybe as a injunctive document HCAP
could then come up with some functional recording of
pertinent information that case management may need. At
present it must be awfully hectic every time you
receive an initial evaluation or update or progress
note from various <linics and practices, there's
probably information that's missing that would be
helpful when you're evaluating that claimant's need or
information that's really not demonstrative of any
objective findings and I think as the document like the
guidelines are taken, there also should be some

documents indicating what perimeters need to be
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routinely recorded so that as assessment can be made on
an official basis. When I spoke to ECX they said they
have absolutely no preference to functional outcomes,
none of the scales or models is that they are currently
using. Those documents exist and maybe someone could
find it but that might be real worthwhile venture is to
come up with pertinent information which can be added
to in them.

MR. TUCKER: Anyocne else? Any questions or
comments? I would reiterate one more time that May 1lst
is the end of the comment period. If anyone wants to
have written comment, you can obtain the address from
Mr. FKozak and send them to his attention. He'll see to
it that the council gets them and then the council will
react to those and take into consideration -- also we
will once again, Mr. Divine, we'll see that you do get
the questions answered that you need, if not, you let
us know. Anyone else? John, you have anything you

want to say?

MR. KOZAK: If anybody does want to mail me
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anything, it's Post Office Box 3922, Charleston, 25339,
My last name is K-0-Z-A-K.

MR. TUCKER: Does any member of the council
have anything they would like to say at this time?

MR. HARRIS: I would like to thank each and
everyone of you for coming out especially yocu-all wheo
made public comments. We certainly will take those
into consideration in our deliberations of these
matters.

MR. TUCKER: Anybody else? If not I declare
the meeting closed and I appreciate everybody coming.
Have a good trip home.

(Whereupon, the hearing was concluded)
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