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MEMORANTDTUM

TO: The Honorable Ken Hechler -
Secretary of State
FROM: John H. XKozak
Director, Legal i ivision
DATE: ~ September 13, 1994
RE: Filing of Exempt Legislative Rule

Attached hereto, please find a copy of the legislative rule
titled "Guidelines for Permanent Impairment Evaluations, Evidence,
and Ratings" and & completed copy of your form #5. This rule is
exempt from legislative review, West Virginia Code, §21A-3-7(c).

Also attached hereto you will find copiles of all the written
comments that were received from the public regarding this rule. A
hearing was not held on this rule; hence, there were no oral
comments received and there is no attendance sheet. The rule as
filed today contains the changes that the Compensation Programs
Performance Council made to the original draft in response to the
comments. A memorandum responding to the comments is also attached.
It reviews the comments that were made and states the Council’s
responses to them and the reasons for the changes that were made to
the original draft.

Also enclosed herewith, please find a computer diskette
containing the rule. It is encoded in Display Write 4 Version 2 and
is named A:\Series 16. B

Thank you for your assistance in this matter.

w/ Attachments

Offices located at 601 Marrls Street
An Equal Oppor tunftiy AFfirmative Action Emblover




TITLE 85
EXEMPT LEGISLATIVE RULES
BUREAU CF EMPLOYMENT PROGRAMS
WORKERS’ COMPENSATION DIVISION

SERIES 16
Guidelines for Permanent Impairment Evaluatilons,
Evidence, and Ratings

§85-16-1. General.

1.1. Scope. —— This rule implements the provisions of West
Virginia Code, §23-4-3b(b), §23-4-7a(h), and §23-4-8, regarding
the procedures, forms, evidence, and standards for impairment
ratings of claimants for workers’ compensation benefits.

1.2. Authority. -— West Virginia Code, §21A-2-6(2);
§21A-3-7(b) & -~7(c); 8$23-1-1; §23-1-13, and §23-1-15. Pursuant
to West Virginia Code, §21&-3-7(c), rules adopted by the
compensation programs performance council and the commissioner
are not subject to legislative approval as would otherwise be

required under West Virginia Code, §29a-3-1 et seq. Public
notice reguirements of that chapter and article, however, must
be followed. Pursuant to enrolled committee substitute for
house bill 4030, regular session, 1994, the department of
commerce, labor and environmental resources was abolished.

Pursuant to that same bill and to executive order no. 5-94 by
the governor, the commissioner of the bureau of employment
programe is empowered to promulgate rules and regulations
without the consent or approval of a departmental secretary.

1.3. Filing Date. —-—September 13, 1994
1.4, Effective Date. -—--— February 1, 1995.
1.5, The effective date of these rules has been set at

February 1, 1995, for two reasons. First, the council is of the
opinion that the six (6) month period will afford the medical
community and the other participants in the workers’
compensation system sufficient time to become familiar with the

"Guides to the Evaluation of Permanent Impailrment,”" (4th ed.
1993). A training and educatlon periocd was reguested in a
number of the comments recelved on the rule. Second, the

council intends to develop the additional standards necessary
for the determination of regquests for permanent disability
beyond physical impairment. A number of the comments received
for these rules recommended that these rules not be implemented
without the other standards.

§85-16—2. Purpose of rule.
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The purpose of this rule is to implement the provisions of
West Virginia Code, §23-4-3b(b), §23-4-7a(h), and §23-4-8, which
relate to the development of standards for the rating of
permanent impairments suffered by claimants as a proximate
result of their compensable injuriles or diseases. The standards
adopted by this rule have been approved by the health care
advisory panel and recommended to the compensation programs
performance council for its adoption. This rule does not apply
to the additional factors, beyond impairment, that determine the
degree of disability suffered by & claimant.  The rule 1is
applicable te all ratings for permanent impairment . The rulie
is applicable to evidence submitted by any party to a claim and
to evidence gathered by the division.

§85-16-3. Definitions.

As used in this legislative rule, the following terms have
the stated meanings unless the context of a specific use clearly
indicates another meaning is intended.

3.1. "Commissioner" means the commissioner of the bureau of
employment prodrams pursuant to West Virginia Code, §21A-2-1,
and West Virginia Code, 823-1-1, and any deputles designated
pursuant to West Virginia Code, §21A-2-12 & -13.

3.2. "Division" means the workers’ compensation division
within the bureau of emplcyment programs as provided for by West
Virginia Code, §21A-1-4, and West Virginia Code, §23-1-1 et seq.

3.3. "Guides" means the "Guides to the Evaluation of
Permanent Impalrment,® (4th ed. 1993), as published by the
American Medical Assoclation or such later editicn as may have
then been published.

3.4. "Permanent impairment” means an Iimpairment that is
related to a compensable injury “that has become static or
stabilized during a period of time sufficilent to allow optimal .
tissue repair, and one that is unlikely to change in spite of
further medical or surgical therapy." Guides at page 1/1. An
“impairment" 1is defined as "an alteration of an individual’s
health status® and is ‘"assessed by medical means and 1s a
medical issue. An impairment is a deviation from normal iIn a
body part or organ system and its functioning." Id.

§85-16~4. Adoption of Standards.

4.1. Except as provided for in section 6 of this rule, on
and &after the effective date of this rule all evaluations,
examinations, reports, and opinions with regard to the degree of
permanent impairment which a c¢laimant has suffered shall be
conducted and composed in accordance with the "Guides to the
Evaluation of Permanent Impalrment,"” {4th ed. 1993), as
published by the B2American Medical Asscociation. If in any
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particular claim, the examiner is of the opinion that the Guides
or the section 6 substitutes cannot be appropriately applied or
that an impairment guide established by a recognized medical
speciality group may be more appropriately applied, then the
examiner’s report must document and explain the basis for that
opinion. Deviations from the requirements of the Guides or the
section 6 substitutes shall not be the basis for excluding
evidence from consideraticn. Rather, in any such instance such
deviations shall be considered in determining the weight that
will be given to that evidence. An example of an acceptable
recognized medical speciality group’s own guides 1s the
“Orthopaedic Surgeons Manual in Evaluating Permanent Physical
Impairment."

4,2. These rules are -not applicable to any permanent
impairment rating examination performed prior to the effective
date of these rules. Accordingly, the rules are not applicable
to any reports or opinions based upon those examinations, in
whole or in part, which are submitted either before or after the
effective date of these rules.

4.3. These rules are not applicable to examinations and
opinions provided to the commisslioner by a claimant’s treating
physician pursuant to West Virginia Code, §23-4-7a(c)(1l).

§23-16-5. Evidentiary Reguirements.

5.1. The evidentiary weight to be given to a report will be
influenced by how well it demonstrates that the evaluation and
examination that it memorializes were conducted in accordance
with the Guides and that the opinion with regard to the degree
of permanent impairment suffered by a claimant was arrived at
and composed in accordance with the requirements of the Guides.

5.1.1. The report must state the factual £indings
of all tests, evaluations, and examinations that were conducted
and must state the manner in which they were conducted so as to
clearly indicate their performance in keeping with the
requirements of the Guides. For any evaluation and examination
of a compensable back injury, the back examination form
previously adopted by the health care advisory panel must Dbe

completed and submitted with the narrative report. A copy of
the current edition of the back examination form 1s attached
hereto and is incorporated herein as if fully set forth. A

report and opinion submitted regarding the degree of permanent
impairment as a result of a back injury without a completed back
examination form shall be disregarded.

5.1.2. The opinion stated in the report as to the
degree of permanent Iimpairment must reflect the process of
calculatiorn as stated in the Guldes so as to demonstrate how the
degree of permanent impairment was arrived at and calculated.
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5.1.3. As stated in the Guides, at page 1/5,
section 1.5: "The physician performing an impairment evaluation
must provide more than a number or percentage. The physician

should provide as comprehensive a medical picture of the patient
as possible, using the Report of Medical Evaluation form (p.1l1l)
as an outline.  If this is done, the person receiving the
evaluation will be able to determine how the medical information
fits with the nonmedical information and will have the basis for
an lmproved understanding of how the impairment may affect the
patient’s employability and daily activities.” (Insertion in the
original).

5.1.4. Tc the extent that factors other than the
compensable injury may be affecting the claimant’s impairment,
the opinion stated in the report must, to the extent medically
possible, determine the contribution of those other impairments
whether resulting from an occupational or a nonoccupational
injury, disease, or any other cause, whether or not disabling.

5.2. The gualifications of the expert giving the opinion on
the degree of permanent impairment must be shown by way of an
attachment to the report or by annually filing an approprlate
document with the commissioner. The attachment may be in the
form of a resumé or curriculum vitae and must be sufficient to
qualify the opinion giver as an expert 1n the <£fileld of
lmpalrment determination. Failure to so gualify the opinion
giver shall affect the evidentiary weight given to the oplnlon
and findings in the repcrts offered by that opinion giver.
Those individuals who are conductlng examinations and prov1dlng
reports and opinions for injuries within their field of practice
or specialty and who have been trained in the use of the Guides
shall be deemed an expert for the purposes of these rules.
Additional qualifications such as ©board certification or
eligibility to become board certified shall go to the weight to
be afforded the report and opinion. Acceptable training must be
accomplished by attendance at a training event or accomplished
in a manner which is sanctioned for continuing medical education
credit purposes. On an individual-by-individual |Dbasis,
consideration will be given to other persons who do not meet the
above stated criteria.

5.3. In any claim for occupational pneumoconiosis benefits
(section 6.1), for noise induced hearing loss (subsection 6.2),
or for mental and emotional loss (subsection 6.3), the
application of these evidentiary requirements of this section 5
shall be based upon the guidelines referred to in subsections
6.1, 6.2, and 6.3 in lieu of the Guides. 211 of the other
requlrements of section 5 shall be accordingly applied.

§23-16-6. Exceptions to the Guides,.

The following portions of the Guldes or their successor
provisions shall not be used in the determination of the degree
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of permanent impairment that has been suffered by a claimant for
workers’ compensation benefits,

6.1. In claims for occupational pneumoconiosis benefits,
the provisions of Chapter 5, "The Respiratory System," are
exempted from this rule. The provisions of the statute related
to occupational pneumoconiosis, rules adopted in accordance with
the statute, and policies and procedures adopted by the
occupational pneumoconiosis board adeguately and separately
control the determination of the degree of permanent impairment
suffered by such a claimant.

6§.2. In claims for noise induced hearing logs, the
provisions of section 9.1, Chapter 9, "Bar, Nose, Throat, and
Related Structures,” are exempted from this rule. The

legislative rule styled "Protocols and Procedures for Performing
Medical Evaluations in Noilse-Induced Hearing Loss Claims," 85
CSR 13 (1993), were previolusly promulgated for such claims.

6.3. In cleims for mental and emoticnal 1loss, the
provisions of Chapter 14, "Mental and Behavioral Disorders," are
exempted from this rule. Separate standards for such claims
have been developed by the health care advisory panel and are
attached hereto and incorporated herein as if fully set forth
until such standards are promulgated as & rule of their own. It
is expressly noted that Chapter 4, "The Nervous System,"” is not
excluded and shall be used when applicable.

6.4. In those claims affected by the provisions of West
Virginia Code, §823-4-6(f), <the minimum degree of disability
stated there shall be applied in 1lieu of any lesser finding
based upon any degree of permanérnt impairment which may have
been determined in accordance with the Guides.

6.5. In those claims affected by the provisions of West
Virginia Code, §23-4-6(m), the conclusive presumption of total
disability stated there shall be applied in lieu of any lesser
finding based upon any degree of. permanent impairment which may
have been determined in accordance with the Guides.

§85~-16-7. Payment for evaluations.

The division shall not make payment to any impairment
examiner whose reports, opinions, examinations, or evaluations
are not conducted, performed, and composed in accordance with
this rule. -~ In the event payment was made prior to a
determination that the report, - opinion, examination, or
evaluation was not conducted, performed, or composed 1in
accordance with this rule, then the amount so paid shall .be
recovered from the examiner either by way of a direct repayment
to the division or by way of an offset against any future sums
that may be owed by the divisien to the examiner for any
services rendered for or to the division or for or to a

5
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claimant. A later submission or supplement to the report which
demonstrates compliance with these rules shall serve to permit

such payment.
§85-16-8. Severability

If any provision of this rule or the application thereof to
any entity or circumstance shall Dbe held invalid, such
invalidity shall not effect the provisions or the applications
of this rule which can be given affect without the invalid
provisions or application and to this end the provisions of this
rule are declared to be severable. .
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[ Lumbar diac displacement {without O Sacroilitis {720.2)
radicuopathy) (722.10) [ Sacroiiac subkeation of sacrollac  dysfunclion
O Lumbar dsc dsplacement (with {circle one) (7399.4)
rachcriocxtity) (T22.73)
[0 OTHER: i

19. OTHERTESTS PERFORMED AND FIMDINGS:




20. TREATRENT PLAN, REFERMALS, RECOMMENDATIONS:

.

Re-Exams

AUTHORZATION(S} REQUESTED FOR:

22, EXAMINER IRFCRMATION: (Fhysican's Name, Address and Talephons Number)

PHYSICIAN'S SIGNATUREDATE

PHYSICIAN'S SIGNATURE/DATE




DIVISION OF WORKERS’ CCMPENSATION PSYCHIATRIC EXAMINATION GUIDELINE

QUTLINE

THIS DICTATION AIDE IS TO BE USED WHEN COMPLETING YOUR NARRATIVE REPORT. CONSULT EXPANDED
PSYCHIATRIC EXAMINATION GUIDELINE FOR DETAILS.

THIS FORM MAY BE PHOTOCOPIED AND USED TO TAKE
NOTES ON FRONT AND BACK.
I. Identifying Data

Claimant Name:

Date

Social Security Numbe

Claim Number

Date of Injury:

Date of Birth:

Zmployment Status: (working, unemployed, retired)
Job Title & QOccupation (current):

Age Sex

Job Title & Occupation (when injured):

Employer Name & Locatiocn:

Marital Status: (S M W D Sep)

Parental Status:
Ethnic Origin:

Date of Examination

£

IX. Consent .

III.Chief Complaint

IV. History of the Present Illness

A.
B.
C.

D.

Describe in detail the claimant’s job on which he was injured.
A detailed history of the accident or injury must be obtained. : i
Describe the treatment claimant received for all physical problems.
Present Condition and Cemplaints

1. Catalog all physical and mental symptoms and conditions.

2. Date of onset of each symptom, its chronology, intensity, frequency,
fluctuation.

3. Describe any somatic complaints

Describe any changes in sleep, dreams, appetite, weight, energy, int?rest,
libido, sexnal activity, mood, concentration, memory, thinking, behavior.

Claimant’s perception of his/her present mental and physical states.
Describe how psychiatric symptoms relate to work capability.
If not working due to symptoms, explain why.

Have there been any attempts to return to work? DPescribe. e .

Explore prior work injuries to same area of body as above.

Catalog all previous paychiatric evaluations.




3.
X.
L.
M.

M.

Current psychiatric treatment, if any, when it began, for what?

Past psychiatric history & hospitalizations & outpatient Rx.

Dascribe any current medical conditiona or problems.

List all medications currently being prescribed or used including QTC.

Describe contacts with rehabilitation agenciesz & results.

¥. Parsoconal History

A.
B.
cC.
D.
E.

F.

G.

H.

I.

Use and abuse of alcchel, =treet drugs, toebacco, caffeine:;

Misuse of Prescription Drugs.

Source of income {(Job, Workers’ Compensation Fund TTD, % awarxrd, Socilal
Living arrangements; with whom, where {rural, city, town).

Mcde of transportation (driving?).

Activities of Daily Living:

1. Postures, travel, hand function, ambulation, personal hygiene,

g 1;‘-

Security.)

1ifting?,

bathroom, feeding, dressing:; Duration of =itting, standing, walking, riding.

2. What are claimant’s routine activities, daily responsibilities?

3. How much daily time is up and about versuz lying down?

4. How much of a typical day or week is cdevoted to health care?

Describe any pending litigation.

Patient s life circumstances at the time of injury, pre-morbid.

1. Hobbies, trips, shopping, sex, community activities, clubs, groups,

recreation, sports, relaxation, leisure activities
2. Sccializatieon {with: relatives, frignds, civie, fraternal}

How illness has affected life activities and personal relations.

1. Restrictions or changes of items in #H.

2. Current typical personal, household and family activities.

VI. Raviaw of Systems: Ganeral, naurological, organ system reviaw
VII. Past Medical Ristory’

A.

B.

WV DWC

Hospitalization(s} including date(s), diagnosis & duration,

Significant Childhood Illnesses & Pre-natal history, if pertinent.

Long standing medical conditicns, handicaps or disabilities.

Work—related Accidents; Injuries, periods of disability, outcome.

Non-work—related Acéidents, Injuries, periocds of disability,

-~
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H.

I.

other illnesses requiring a physician‘s attention.

Head Injury? Pericd of unconsciousness? Amnesia? seizures?
Significant Toxic Metal or Chemical Exposure? (Ever overcome by fumes or gases?)
History of being assaulted, robbed oz raped?

VIII. Develcopmental EHistory and History of Family of Origin

Wational heritage, place of birzth, where raised, by whom?
Family History of Mental Illness, suicide, alcoheol or drug abuse

Quality of home life in childhood; harmony, sharing, love, versus strife, trauma,
parental divorce, deprivation, neglect, child abuse (physical/sexual/emoticnal.)

Parents; age, occupation, mental and physical health status.
Siblings; age, occupation, mental and physical health status.
Determine the quality of intimate life relationships in the family.

Childhood emotional or behavioral indicators?

IX.”Social Historvy

A.

Bducatien

1, Age at enitry, type of school
2. Problems starting school (school phobla, anxiety)
3. Specify highest grade achieved; current pursuit of study.
4. Grade point average in school?
5. Any learning problems, special education?
§. Any grades (years) repeated?
7. Attendance, drop out? (why?)
8. Extracurricglar, sports, music, clubs
9, Awards, honors’
10. Skills developed (can read, write, calculate?)
11. Behavioral difficulties? (discipline problem, hookey, fighting, suspended)
Peer relations - quality & quantity now & pre—morbid at school
Legal History — legal problems, arrests, convictions, jail
Financial History — financial resources, difficulties, bankruptcy

Religious - type of church, level of invclvement

Military Service
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Dates of Service, branch, rank, special training, duty title. »
Evar rejected from military service, disciplinary problems,

3. Awards, hconors, citations.

Any medical, physical, mental or behavioral problems while in.

S. Type of discharge, diagnosis if medical discharge, disability,

G. Marital and Current Family History

1. List each marriage with date married separated or divorced
2. Liat all children and thelr ages, health status, adjustment
3. Current spouse’s age, health status and occupation.

4. Current and pra-morbid marital adjustments of sex, power,

5. Quality of marital or significant relationship - Any spcousal physical, mental,
0r sexual abuse?

6. Quality of parenting, sense of family obligaticns.

X. Cccupational Bistoryg

4

A.
8.
C.
D.
B.
F.
G.
H.

I.

List all jobs held with job title, duties, and performance. T
List any periocds of unemplovment or underemployment.

Career trajectory — nermal progression, steady or spotiy.

Attitudes toward work; attendance, advancement, raises,

Jcb stresses {(racial or sexual harassment, hassles)

Job skills - marketable current skills, transferable skills

Job conflicts; relations with authoxity, peers, fired,demoted.

Axbitiens, wvecaticonal plans, current jcb and feelings.

Claimant’s perception of his work performance prior teo injury.

XT. NENTAL STATUZ

A.

k]

General Description: Height Weight Eandedness

l. Arzival & Punctuality

a) How ?atient arrived at the examination {(alone; accocmpanied)
b) On time, early, late; missed and rescheduled

2. Appearance: Posture, demeanor, nutritional status, build, =ize, clothes,
grooming/hygiene, signs of anxiety

3. Level of Consciousness: alert, hypervigilant, clouded, confused

4, General Behavior: appropriate, compulsions, odd, irrelevant

Psych Exam Guideline




. B.
c.
D.
7 B.
F.
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5. Paychemotoer Activity: Gaiw, poature, (erect, ralaxed, tense),

Attitude toward self/examiner/situation:

1. Self aggrandizement/depreciation/loathing/grandiocsity
2. Rapport/eye 'contact/ability to relate (empathy, emcticnal distance)
3. Interpersocnal relations - candor, openness; defensive, guarded

4, Insight (Degree of awareness and understanding that he is ill)
Slight or Fair, Moderate, Good to Excellent

None,
5. Attitudes toward body (disfigurement reactions?)

6. Attitudes toward the future (plans, wozk, disability, retirement)

7. Attitude toward family, significant others

8. Motivation =~ symptom relief, rehab, money, revenge
9. Reliability: Veracity, dissimulation, minimizing, exaggexation
Voice & Speech Characteristics: Relevant, cocherent; pressure, speed
Language Skills: read, write, s=peak, spell, comprehension,

Mood, Feelings and Affect:

1. Mood {a pervasive and sustained emotion); depth, intensity, duration

2. Affect (the feeling tone attached to the thought): Amount, Range, Mobility,
Appropriateness, Communicability

Cognition:
1, Qrientation — Tima, Pléce, Person, Situation

Attention and Concentraticn — Attention, Concentration, Distractibility

3. Perception & disturbances
Hallvocinations and illusions, Depersonalization and derealization

4. Thought processes and Associations - Stream of thought, Productivity,
Organization and Continuity of thought, Language impairments ard Distortions

5. Content of thought
Themes and Preogccupations, Violence gpotential

6. Thought disturbances (contact with reality)
Delusicns, Ideas of reference and ideas of influence

7. Abstract thinking - Disturbances in concept formation
8. General Fund of Information (Common Sense Knowledge Base)
9. Calculating Ability - add, subtract, multiply and divide

10.Intellectual Functioning - estimated IQ range

11 .Memory - Impairment, efforts made to cope with impairment Remote memory,
Recent past memory, Recent memory, Immediate retention and recall, Effect of

s Psych Exam Guideline




defact on patient

12.5pecial Cognitive Exams in suspected Organicity:
Frontal lLobe tests, Constructional ability,
Agnosia determination

Cortical Sensaticns,
Apraxia determination,

Impulse control: How well is patient able to control stzong emcotionaz?

H. Censclence and Values: level of development

Judgment: appropriate or inappropriate in social relations, Social judgment, Tast
judgment in contrived situations

AII. Other Tests Given or Ordered by Examiner

Physical Examination, Laboratory Data,

Medical Imaging, Additicnal Interviews,
Psychological Testing

AIII.Raview of Madical and Other Racords

A. Summarize pertinent data to be used in conclusicns
B. Review records from a'vaziety of sources:

XIIV. Diagnosis Axis T through ¥

P Describe any compllcations accompanied by the diagnosis Partial Remission, Full

Remission, Recovered, Residual State. Include severity ratings of the disorders
{¥ild, Moderate, Severe)

XV. Assassment, Conclusions, Opinions, and Report Preparation
Thorough, ccmplete, yet succinct, clearly written and legical. Report mmst contain
the evidence con which the conclusicns and copinions were based. There shculd be a
separation of observations and historical facts frem cpinien by the psvyvchiatzist,
Explain your reascning and the facts backing up your opinions. Don’t ijust offer
opinlens or conclusions without explanation. Answer all questions posed by the referral
source,
A. Dces the claimant have {a) mental disorder(s)?
B. Give your cpinion on the cause of the disorders found.
1. Caused by injury, trauma, oxr stress at work; injury, trauma or stress
unrelated to work.
2. Aggravated by injury or injury contributes to prolengation or intensity.
3. Consider causation by examining various known factors.
C. Is claimant temporarily and totally disabled? 7
D. Has the claimant reached maximum degree of medical improvement?
E. Does the claimant have any permanent paychiatric impairment?
1. If yes, explain the impact of the psychiatric cond%tiog{s} on work
efficiency and normal pursuit of everyday life activities.
2. If yes, what is the percentage impairment frem each condition?
3. What is the combined total whole man pafchiat:ic impairment?
WV DWC 6 Psych Exam Guideline




. 4. Explain what percentage is due to wqu-rela:ed causes and what percentage is
due to non-work-related causes. : Exaggeration and minimization factors,
) "coaching™

5. Allocate the parcentage attributable to each injury
6. Is the impailrment from any cause expected to be progressive?

7. Does the psychiatric condition itself permanently preclude gainful

employment in the old job or other similar jeob or one claimant has
performed in past?

8. Don’t rate if no psychiatric treatment due to refusal.
8, Don’t rate if treatment was incompetent or inadequate
10. Don’t rate if malingering is suspected or confirmed.
XVi. Recommendations
A. Purther examinatioﬁs, consultations or re—-examinations required.

B, Psychiatric Treatment and rehabilitation recommendations

XVIZ. Comments S - R

XVIII.Signature Block with degree

WV DWC ' 7 Psych Exam Guideline
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I. Identifving Daéa

Claimant Name:
Date

Social Security Number
Claim Number

bDate of Injury:

Date of Birth: Age Sex
Employment Status: (working, unemployved, retired

Job Title & Occupation {current}:

Job Title & Occupation (when injured):
Employer Name & Location:

Marital Status: (S M W D Sep)
Parental Statuas:
Ethnic Origin:
Date of Examination

IT. Consent

Explain to claimant the nature and purpose of the examination:

that the examiner is a psychiatrist; that the examination is for -
the West Virginia’s Division of Workers’ Compensation; who referred -
the claimant (Commissioner, claimant or defense attorney); the lack

of confidentiality in the exam with no "off the record™ comments; -
that a written report will be issued to the referring party and
that the case may come to litigation; at which time the examiner
may have to testify about the case; that the examiner will not be
treating the claimant and will not be referring the claimant
directly for any treatment; and that the examiner will provide no
conclusive opinion or recommend treatment by others directly to

the claimant; that no physician-patient relationship will be
established.

[

III. Chiaef Complaint

What bothers the claimant the most at this point in time in
his/her own words?

IV. Bistory of the FPresent Illness

Chronelogical background and development of the symptoms or
bebavioral changes culminating in the present state. Focus on
change that occurred in the claimant and to see if that change
was a result of any work—-related event. Have symptoms developed
because of work or would they have occurred anyway?

Psych Exam Guideline




Describe in detail the claimant’s job on which he was
injured or became ill, his eor her work role and functien,
hours or shifts worked, tasks performed, how well the
claimant performed the job and how he or she liked the job,
how claimant got along with coworkers, supervisgors,
subordinates (did he/she get along with anyone on the
job?), special areas of satisfaction and dissatisfaction on
the jeob. Any other simultaneocus job (moonlighting).

A detailed history of the accident or injury must ke
cbtained, with an emphasis on the perscon’s thoughts and
feelings and reactions to the injury. Both structured and
unstructured time during the interview should be provided.
Inquire about the claimant’s mental and physical state just
prior to the injury. Was he or she under medical care
then? Provide a detailed history of the injury process.
Include what the claimant was doing at work, straess
factors, safety measures, how the injury took place, what
parts of the body were injured, what immediate treatment
was rendered and when. Obtain a full description of the
event or events to which the claimant attributes the onset
of the injury or illness.

TCescribe the treatment claimant received for all physical
problems, including cutpatient, hospitalizations and
cperaticns. Explore patient’s reaction to the treatment
prccess, surgery, and recovery. Did claimant feel his orx
her complaints were accepted, rejected or dismissed?

Present Condition and Complaints — preferably in patient’s

own words. If that is not posgssible, indicate who supplied
the information. Include: '

1. Catalog all physical and mental symptoms and
conditions of which claimant is complaining at
present. Determine which of these are attributed
by the claimant to work—related causes and which
t¢ other causes.

2. Didte of onset of each symptom, its chronology,
progression, regression, duration, amelicrating,
. precipitating and aggravating factors and current
- status, including intensity (minimal, slight,
moderate, marked), frequency (intermittent <25%
of time, occasional 25% to 50%, fregquent 50 to
75% and constant 75%+)}, and fluctuation. Did
symptoms develop suddenly or gradually over time?
When did symptoms become stable, if applicable.

3. Descrike ény somatic complaints, and
relaticonship, if any between
physical and psychic symptoms.

4. Describe any changes in sleep, dreams, appetite,




weight, energy, general interest level, libido,
sexual activity (present and past functicen,
arougal and satisfaction), mood/spirits,
concentration, memory, thinking and bekhavieor.

5.' Claimant’s perception of his/her present mental
and physical states (getting Dbetter, getting

worse, staying the same). List all scurces of
stress currently operating in claimant’s life and
why. .

E. Descrikbe how psychiatric symptcms relate to work
capability.

F. If not working due to symptoms;

1. Under what circumstances did the claimant cease
working.

2. How do symptoms and problems prevent return
to work.

3. Why does the claimant feel incapable of working.

© G. Eave there been any attempts to return to work? Describe.
What were the circumstances? What was the ocutcome? What
work plans does claimant have? Under what circumstances
would claimant work?

HE. Explore prior work injuries to same area of body as above.
I. Catalog all previous psychiatric evaluations.

J. Current psychiatric treatment, if any, when it began, for
what reason, what does it consist of, who does it, and its
. effects on:

1. Symptoms
2, Cclaimant’s ability to return to work

K. Past psychiatric history & hospitalizations & outpatient
treatments, as well as dates, diagnosis & duration, and
effectiveness. Include marital and family counseling, and
vigits with any mental health professional.

L. Describe any current medical conditions or proklems.

M. List all medications currently being prescribed or used
including OTC, dosage, how they are taken, and any side
effects. Describe those taken during the 24 hours before
the examination and especially the day of the exam.

190
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N.

A.

Describe contacts with rehabilitation agencies & results.
What specific efforts has thé claimant made to better
his/her cendition?

Parsonal History

Use and abuse of alcchol, street drugs, tobacce, caffeine:
amount, frequency, effects. History of unexplained falls,
Emergency Room wisits for contusicns and bruises.

Misuse of Prescription Drugs — excessive use, non-—

compliance

Source.of income (Job, Workers’ Compensation Fund temporary
total disability or percentage award, savings, spouse, long
term disability policy, investments, Social Security, other
rassive income). Total current income and income prior to
the injury. Any financial problems?

Living arrangements; with whom, where {(rural, city, town),
type of domicile (apartment, house, trailer).

Mede of transportation (driving?).
Activities of Daily Living:

1. Postures, travel, hand function, ambulatien,
personal hygiene, bathroom, feeding, dressing,
attention to personal appearance? Note capacity
to 1lift, and duration of walking, standing,
sitting and riding. .

2. What are claimant’s routine activities, daily
" responsibilities? ‘

3. How much daily time is up and about versus lying
down?

4. How much of a typical day or week is devoted to
health care?

Describe any pending litigation.
Patient’s-life circumstances at the time of injury,
pre~morbid functioning in terms of temperament, mood,
activities, interests.
1. Hebbies, trips, shopping, sex, community
activities, work, c¢lubs, greups, church, sports,
-recreatlon, relaxation, leisure.

2. Socialization (with: relatives, friends, civic,
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fraternal, community or professional
organizations) :

I. How illness has affected life activities and personal
relatlons.

1. Restrictions or changes of items in #H

2. Current typical perscnal, household and
family activities {(exercise, cocking, cleaning,
shopping, parenting, househeld management,
finances, yard & garden work, maintenance work

around the house). Level of satisfaction from
activities.

VI. Raviaw of Svatoms

Naurclogical symptoms — seizures, headaches, problems with
sensory, moteor, coordination, special sense.
General symptoms; organ system raviaw -

P VI‘I. Past Medical H;;iagrg

A. Hogpitalization(s) including date(s), diagnosis & duraticn.

B. Significant Childhood Illnesses & Pre—natal history,
if pertinent.

C. Long standing medical condltlcns, handicaps or
disabilities,

D. Work-related Accidents, Injuries, pericds of disability,
outceome.

E. Non—-work—related Accidents, Injuries, pericds of
disability ocutcome.

Cther illnesses requiring a physician’s attention.
Head Injury? Period of unconsciousness? Amnesia? seizures?

H, Significant Toxic Metal or Chemical Exposure? (Ever
overcome by fumes or gases?)

I. History of being assaulted, robbed or raped?

VIII. Devalopmental History and History of Family of_qugin ]

A. National heritage, place of birth, where raised, by whom?

B. Family History of Mental Illness, suicide, alcohol or drug

WV DWC 12
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abuse, physical or mental disability

C. Quality of home life in childhood; harmony, sharing, love,
easy, mutuality, stability versus conflict, trauma, strife,
moves, family upheavals, disrupted relationships, early
logs of sgignificant figure, parental divorce, home loss,
degertion, substance abuse, promiscuity, legal or financial
problems, poverty, child labor, neglect, deprivation, child
abuse (physical or sexual) or exploitatien.

Parents; age, occupation, mental and physical kealth status
or cause of death & age, current relationship with
claimant. Parental marriage intact during formative years
or age ¢f claimant when divorce occurred.

E. Siblings; age occupation, mental and physical health status
or cause of death & age, current relationship with
claimant. Birth rank of claimant.

F. Determine the guality of intimate life relationships
beginning with the family of origin. Attitudes and feelings
about family members, quality of current relationships.

G. Childhood emctional or behavioral indicators? (enuresis,
thumb sucking, sleepwalking, temper tantrums,
hyperactivity, attention span problems, fears, anxiety,
tics, habits, aggressiveness,antisocial or ccaduct
problems, being a loner, shyness).

IX. Social History

A. Education

1. Age at entry, type of school (public, private,
parochial, alternative or "special™)

2. Problems starting schoel (school pheobia, anxiety)
3. Specify highest grade achieved; current pursuit
of study (if applicable)}, special training,

certification or licenses. Vocational cr
technical training.

4. Grade point average in school?
5. Any learning problems, special education?
6. Any grades (yéars) fepeated?

Less . 7.-Attendance, dropfoﬁté (why?)

8. Extracurricular, sporteg, music, clubs
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9., Awards, honors

10. Skills developed {can read, write, calculate?)

11; Behavioral difficulties? (discipline problaemn,
hookey, fighting, referral to counselor or
principal, suspended or expelled).

B. Peer relations — quality & quantity now & pre—morbid at
school, work, neighborhcod. Friendships in childhood,
adolescence and adulthood.

C. Legal Eistory = legal problems, arrests, convictiocns,
periods ¢f incarceration, litigation, Driving Under the
Influence, previous workers compensaticn claims

D. Financial History - financial rescurces, difficulties,
bankruptcy

- E. Religious ~ type of church, level of involvement

P F. Military Service

1. Dates of Service, branch, rank, special training,
duty title, where statiocned, combat?

2. Ever rejected from military service, disciplinary

preblems; court martial, nonjudicial punishment

{article 15 or Captain’s Mast), reduction in rank
{tusted).

3. Awards, heonors, citations,.

Any medical, physical, mental or behavioral
problems while in Service, ever treated at a
Veterans Hospital?

5. Type of discharge, diagnosis if medical

discharge, any military connected disability
awards and if so the percentage.

G. Marital and Current Family History

¥

1. List each marriage with date or age married

separated or divorced {(why?) or widowed
2. List all children and their ages, health status,

adjustment in school, neighborhood and home; any
legal or drug problem.

3. Current spouse’s age, health status and

WV DWC - 14 Psych Exam Guideline
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cccupation.

4. Current and pre—-morbid maritzl adiustments of
sex, power, sharing, duties, finances, household,
‘work, in-laws, roles.

5. Quality of marital or significant relationship:
characterized by sharing, collaborative,
compatible, smooth versus separations, strifae,
problems, role cenflicts. — Any spousal physical,
mental, or sexual abuse?

6. Quality of parenting, sense of family
obligations. Paying child support?

X. Occupational History

A,

B,

I.

List all jobs held with job title, duties, and performance
in each, length of each, and why left.

List any periods of unemployment or underemployment &
explanations.

Career trajectory — normal progression, steady or rapid
advancement or frequent job changes, early peak and

decline, spotty employment, fragmented progress,
discontinuity

Attitudes toward work; attendance, advancement, ;aises,
and promotions, transfers.

Job stresses (racial or sexual harassment, hassles)
Job skilla — marketable current skills, transferable skills

Job conflicts; relations with authority, peers and
subordinates, ever demoted or fired.

Ambitions, vocational plans, current job and feelings about
it. .

Claimant’s perception of his/her work performance prior to
injury and subsegquently.

XI. MENTAL STATUS

Sum total of the examiner’s observations and impressions

derived from the complete examination process plus specific
cognitive tests.

A. General Description
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Arrival & Punctuality

a) How patient arrived at the examination
(alone; accompanied ~ Friend, Family, Other,

drove self, public¢ transportation, brought
by other)

b) On time, early, late; missed and rescheduled

Aprearance: Posture, demeancr, nutriticnal
status, build, state of health, appeal

Size — Height Weight

HEandedness Clothes — seasonable, neat,
drab, soiled, decorative

Grooming/Hygiene - clean, good, dirty (body,
hands, nails), needs shave, needs bath

Signs of anxiety, shifts in level of anxiety

Level of Conscicusness: alert, hypervigilant,
clouded, confused, lethargic

General Behavior: appropriate, compulsions, odd,
irrelevant, embarrassing, impulsive;

Resgponse to the lengthy examination process — how
claimant responds to fatigue, stress of exam.

Psychomotor Activity: Gait, posture, {erect,
relaxed, tense), mannerisms, facies, tics,
gestures, twitches, stereotypes, echopraxia,
clumsy, agile, .limp, rigid, retarded,
hyperactive, hand wringing, picking, agitated,

-combative.

‘B. Attitude toward self/examiner/situation:

1.

2.

Self aggrandizement/depreciation/
loathing/grandiosity

Rapport/eye contact/ability to relate (empathy,
emotional distance)

Cooperative, attentive, interested, frank,
seductive, defensive, hostile, playful,
ingratiating, evasive, guarded, paranoid

Interperscnal relations - candor, openness,
disclosure versus defensiveness, guarded,
regsistive, suspicious; Basic attitudes.

Insight (Degree of awareness and understanding
the patient has that he/she is ill)

a) None - complete denial of mental illness,
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doesn’t see self as sick or troubled.

b} slight or fair — awareness of being sick and
needing help, sees scome aspect of the
problem, but with an outside locus of
contrcl (blames it on others, on external
facteors, or organic facteors.)

c)} Moderate — recognizes self as ill, troublad
and to some degree his or her part in it,
awareness that illness is due to something
unknown in himself or herself.

d) Good to excellent — recognizes self as ill,
his or her own contribution to it and the
recognition of need for assistance.

5. Attitudes toward bedy (disfigurement reactions?)

6. Attitudes toward the future (plans, work,
disability, retirement)

7. Attitude toward family, significant others

8. Motivation — symptom relief, rehab, monetary

compensation, revenge, dependency gratification,
retirement

9. Reliability: Estimate of examiner’s impression of
patient’s veracity or ability to repert his
situation accurately, any dissimulation,
minimizing, exaggeration, malingering. Varies
from: truthful, reliable, partly reliable,
unreliable, lies, distorts, fabricates, vague,
skirts the issues, confuses, smcke acreen effect,

Voice & Speech Characteristics:

Relevant, coherent, intensity, pitch, ease, spontaneity,
productivity, pressure, fluency, melody, retardation,
rapid, slow, hesitant, emotional, monotonous, loud,

whispered, slurred, mumbled, stuttering, echolalia, manner,
reaction time, vocabulary.

Language Skills: read, write, speak, spell, comprehension,
naming, word finding

Mood, Feelings and Affect:

1. Mood (a pervasive and sustained emotion that
colors the person’s perception of the world):
How does the patient say he feels; depth,
intensity, duration and fluctuations of mood —
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eurythmic or neutral, <¢alm, angry, anxious,
depressed, despairing, irritable, anxiocus,
tarrified, angry, expansive, euphoric, empty,
guilty, fearful, disgust, awed, futile,
- salf-contemptucus, anhedonic.

2. Affect {(the feeling tone attached to the
thought) :
Amount of Affective expression
Range (broad, coanstricted or shallow, fixated,

-— ~blunted or flat)

Mcbility (restricted, not smooth, sudden &
inexplicable, hyperability)
Appropriateness (incongruity with facies,
posture, gestures, speech or thought content, the
culture, the satting of the exam)
Examples if emotional expression is not
appropriate:
Communicability (empathy)
Difficulty in initiating, sustaining, or
terminating an emotional response.

P F. Cognition:
1. Orientation

2) Time — Does patient identify the date
correctly, can he/she approximate date, time
of day, does patient behave as though he/she
is oriented to the preseat?

b) Place: Does patient know where he/she is.

- c) Persen: Does patient know who the examiner
- - _is; does he/she know the roles or names of
the persons with whom he is in contact.

-d) Situation: Does the patient understand
what is going on around him/her?

2. Attention and Concentration

a) Attention — (focusing, maintaining,
. shifting); inattentive, hyperalert,
selective attenticn.

backward, serial seven subtraction
Ll SDo SOy T L T T T T : :
D BiTew sfs o ww=. €) Distractibility

__ b) Cencentration — digit span forward &

" . . . 3. Perception & disturbances

lg
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a)

b)

Hallucinations and illusions: Does patient
hear voices oxr see visions; content, sensory
system inveolwved, circumstances of the

occurrence; hypnegogic or hypnopompic
hallucinations.

Depersonalization and derealization:

Extreme feelings of detachment from one’s
self or the environment.

4. Thought processes and Associations — Stream of
Thought

- Use Quotations from patient

a) Productivity: Excesses or overabundance of

b)

ideas, deficiencies or paucity of ideas,
rapid thinking, slow thinking, hesitant
thinking; does patient speak spontaneocusly

-or only when questions are asked.

Organization and Continuity of thought: Do
patient’s replies really answer questions;
are they goal directed and relevant or
irrelevant; are there loose associations; is
there a lack of cause—and—effect
relationships in the patient’s explanations;
are statements illogical, tangential,
circumstantial, rambling, evasive,
preservative, thought blocking (for a

" sample, ask claimant £o detail how he got to

the office)

c) Language impairments and Distortions: )

Impairments that reflect discordered
mentation, such as incoherent orn
incomprehensible speech (word salad), clang
association, neologisms.

5. Céntent of thought

a)

D)

Themaes and Precoccupations — about the
illness/injury, envirconmental problems;
obsessions, plans, intentions,
hypochondriacal symptoms.

Violence potential toward self, others,.
property recurrent ideas about suicide,
homicide (toward whom) specify intensity,

means, method and plan specific antisocial
urges . : :
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6. Thought disturbances (contact with reality)

a) Delusions: Content of any delusicnal
system, as to its wvalidity, how it affects
hisg life; somatic delusions - isclated or
associated with pervasive suspiclousness;
mood—congruent delusions—in keeping with a
depressed or elated mood; meod in-congruent

~delusions—-not in keeping with the patient’s
mood; bizarre delusions, such as thoughts of

—being controllied by external forces or
thoughts being breoadcast out loud.

b) Ideas of reference and ideas of influence:
How ideas began, their content, and the
meaning the patient attributes toc them.

7. Abstract thinking: Disturbances in coacept

formation; manner in which the patient

. conceptualizes or handles his ideas:;
similarities, differences, absurdities, meanings
of simple proverbs such as: "A rolling stone
gathers no moss'"; answers may be concrete (giving
specific examples to illustrate the meaning) or
overly abstract (giving generalized explanaticn):
appropriateness of answers should be noted.

8. General Fund of Informaticon (Common Sense
EKnowledge Rase)
S __Current political figures (President, Vice
rE et st President, Governor), temperature water freezes,
‘ metal attracted &6 a
magnet, time of day ones shadow is shortest,
number ©f weeks in a year.

9. Calculating Ability — add, subtract, multiply and
e : divide single and double digits, written complex
"arithmetic, making simple and complex change.

10.Intellectual Functioning: Esgtimation based
on patient’s level of formal and self—education,
vocabulary, calculation, general knowledge,
questions that have some relevance to the
patient’s educational and cultural
background, and whether he/ske is capable of
functioning at the level of his/her basic

. endowment:.
.~mogrze .- - Clinical screening instruments such as Rapld
WToIETLIsL pIlo Approxlmate IQ Test S
cashenlzas oL L L oo iiD oo STiI e B
11.Memory: Impalrment, efforts made to cope

impairment denial, confabulation,
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catastrophic reaction, €ircumstantiality used to
conceal deficits; whether the process of
registration, xretention, or recollection of

a)

b)

c)

: &

e)

a)

b)

c)

d)

material is involved.

Remote memory: Childhood data,
important events known £o have occurred when
the patient was younger or free of

illnesses, personal matters, neutral
material.

Recent past memory: The past few months

Recent memory: The past few days, what did
patient do yesterday, the day before; what
did he/she have for breakfast, lunch, dinner
{confirm with outside sources)

Immediate retention and recall — ability to

repeat 4 linguistically dissimilar words
after 5 & 10 minutes

Effact of defect on patient. Mechanisms
patient has developed to cope with his/her
defect such as confabulation or
perseveration.

l12.Special Cognitive Exams in suspected Organicity:

Cortical Sensations — Visual and Tactile
double gsimultanecus stimulation, traced
figures, stereognosis, atopognosis

Frontal Lobe tests — gait and posture
reflex, paratonic xrigidity or gegenhalten,
grasp reflex, tonic foot response, o
sucking reflex, rooting reflex, palmcmental
reflex,nmtor1mpers;stence,perseveratlons,
visual pattern completion test, alternating
mctor patterns (Fist-palm-—side test,

fist-ring test, reciprocal coordination
test)

Constructional ability — reproduction
drawings, drawings to command, dressing.
apraxia.

Apraxia determination - limb~kinetic,

ideomctor, buccofacial, whole body

e) Agnosia determination ~ objects, right-left,

21 psych Exam Guideline




visual, prosopagnosis, color anomia &
agnosia, geegraphic discrientation

G. Impulse control: How well is patient able to control
strong emotions (emotional continence); hostile,
aggressive, sexual and amorous impulses; delay
gratification and defer pleasure; toclerate stress and
frustraticn, fear and anxiety.

H. Conscience and Values: level of development from primitive
fear of punishment or selfish need to more altruistic
concerns. Affirmative, flexible, reasonable, modulaked,
tolerant versus overstrict, punitive, bribed, defective,
partial, inconsistent, prejudiced, bigoted, opinicnated,
power mad, overly competitive.

I. Judgment: appropriate or inappropriate in social relations,
social principles, action and behavior, family relations,
sexual relations, legal matters, financial matters, plans
for the future. '

1. Social judgment: Subtle behavicral
manifestations that are harmful to the
ratient and contrary to acceptable behavior in
the culture; does the patient understand the
likely outcome of his/her behavior and is he/she
influenced by this understarnding; examples
of impairment.

2. Test judgment in contrived situations: Patient’s
- prediction of what he/she would do in imaginary
sitnations; for instance, what he would do if
they found a stamped, addressed letter in the

street.

XII. Othar Tests Given or Ordared by Examiner

A. Physical Examination

A limited physical examination is often revealing
especially in terms of noting the area of injury,
limitation of movement, scars or deformities that
result and general physioclogical functioning. Blood
pressure and pulse can be taken to not only assist in
determining the physical status but to see the person’s
physiological responses and document anxiety reactions.

B. Laboratory Data

C. Medical Imaging (x-rays, MRI, CT)
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D. Additional Interviews (with family, employer, coworker,
other) An interview with a' family member can be quite
helpful. Claimants are frequently accompanied by the
spouse. The family member can confirm or refute the
presence of symptoms complained of and describe other

symptoms not menticned and provide helpful background
infermation.

An interview with a job superviscr or coworker can also help
put the whole story in perspective. The person’s behavior
prior to the injury is extremely important and by getting
information from family members and supervisors, the built—in
bias of each can be counterbalanced. : :

E. Psychological Testing (may include separate raeport)
Psycholegical testing should be a part of every initial
workup of a claimant te provide a comprehensive view of his
mental, intellectual, emotional and personality
functioning. Obtain neuropsychological testing in cases of
head trauma, brain injury from toxins, chemicals, COPD

(Ccnsulﬁ gsaparate Wast Virginia Division of Workarsg’
Compensation Psychiatric Evaluation Guidelines)

XIII. Raviaw of Medical and Other Racords

A. Summarize pertinent data to be used in conclusions; note
overview of igsues, contradictions between records,
questions raised by the records and assess credibility of
various data. Review for evidence of either frank
"psychiatric symptoms or evidence of mental symptoms,’
problems, "overlay", or problems noted by examining or
treating physicians. Look for evidence o¢f discrepancy
between the claimant’s level of pain complaints and
dysfunction and the objective medical findings. Such
discrepancies can alert the psychiatric examiner to
consider either abnormal illness behavior, psychiatric

condition or malingering as operative to explain the
symptoms.

T

B. Review records from a variety of sources:
1.. Examinaticns and treatments pertaining to the
work—incurred illness cr injury including
heospital narrative summaries.

2. Pertinent medical contacts, examinations and.
treatments prior to the work-related event.

3. School, military, and prior employment and
personnel records as available
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4.ARscords of legal involvement; civil,

administrative and criminal as available, ;
) 5. Reports of investigations and statements from
‘employers, cowerkers, and subordlnates, and
: formar ones as appropriate.
6.

All past psychiatric and psychologlcal
examinations and treatment summaries.

7. DCepositicns taken of the claimant, treating and
examlnzng physicians, coworkers and employers
involved in the claim or who were invelved with
the claimant in earlier legal actions.

8.'Rehabllltatlon reports

XIV. Diaqnosis ' '

Axis I:
Axis II:
Axis IIX:
7/ A.T.is IV: -
Axis V: ‘

Describe any complications accompanied by the diagnosis, any:
Partial Remission (expectation that the perscon will fully
recover or have a complete remission) or Full Remission
(no longer any symptoms or signs of the disorder but need for
continued evaluation or prophylactic treatment), or Recovered
(8o Mental Illness), or Residual State (little expectaticn of
a ccmplete. rem1s51on or recovery in the next few years).

Include severity ratings of the disorders as follows:

Mild - Few, if any, symptoms in excess of those required to
make thae dlagn031s AND symptoms result in only minor

impairment in cccupational functioning or in usual social
activities or relationships with others.

Moderate — Symptems or functional impairment between "mild"
and "severa®

Severe — Several symptoms in excess of those required to make
the diagnosis AND symptoms markedly interfere with

occupational functlonlng or with usual social activities or
relationships with others.

XV. Assessment, Conclusions, Opinioss; and Reboft Preparation

The psychlatrlc examination report to the West Virginia
Division of Workers’ Compensation should be thorough,

24
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completa, yet succinct, clearly written and logieal in
exposition. Pay attention to godd organization, clarity,
relevance and reasoning in your opinion. The basis of your
opinions must be explicit and the report must ceontain the
evidence on which the conclusions and opinions were based.
All reasoning processes should be cutlined to explain exactly
how the particular conclusions were reached -

Do not leave out any missing links. Opinions must be couched
in terms of "reasonable medical certainty" or "reascnable
medical probability". Avoid terms such as "possibility",
other speculative or conjectural terms. Do not issue an
opinion unless you feel conviction for it.

or

There should be a separation of observations and historical
facts from opinion by the psychiatrist. Conclusions and
opinions are needed. A report of opinion only, however, '
("This claimant has Major Depression that was caused by
his low back injury and it makes him permanently and totally
disabled™) is of no value to the reviewing medical claim
disability specialists, attorneys and judges. Explain how the
various parameters in the WVDWC Psychiatric Committee

P Impairment Rating Guide are affected by the psychiatric
discrder.

Explain your reasoning and the facts backing up your opiniens.
Don’t just offer opinions or conclusions without explanation.
Answer all questions posed by the referral source. Note that
in disputed claims, judges rely most on opinions in which the
opinions conform most cleosely to the factual evidence in the
record. The judge relies most on the psychiatrist who is most
believable and logical, who presents the most thorough and
persuasive reasoning, with integration of psychiatric
knowledge with the clinical facts. Do not provide a lengthy
report full of voluminous details giving the impression of

thoroughness without the necessary adequately documented
connecting logic.

Provide opinions on the genuineness, cause, severity, duration
and extent of the psychiatric condition and impaixment.

A. Does the claimant have (2) mental disorder(s)?
Describe "duration and patterns of mental disoxrders found.
Why was the particular Axis I diagnosis made (what were the
symptoms and signs that were found)?

B. Give your opinion on the cause of the disorders found and
specifically aany relation to work or injury.

1. Caused by injury, trauma, or stress at work;
injury, trauma or stress unrelated to work,
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praexlstzng personality structure, or natural “
pProgression of a preﬂexlsting discrder. If
2olely related to an injury, show a causal
connecticen by time, and absence of other
stresscors. If multiple causation, trace each
: stressor,

2. Aggravated by injury or injury contributes to
prolongatlon or 1nten31ty

3. Consider causatlon by etamlnlng

a) What is the natural course of the disorder?

b) What has been the course of the claimant’s
life up to the time in which he/she
sustalned the 1n3u*y7

——— - oo . P B PRNRIFLIL S A ST S —

¢) Did the industrial stress or injury event
centribute substantially to the formation of
the mental disorder. Did the work situation
s ~ play an active or positive role in causing
- the condition or were other nen—-industrial
events the precipitating causes.

d) Is the psychiatric disorder that has ccme to
light after the industrial injury or stress
all or in part the result of the industrial

- - - ~-- -~ .event or was there a preexisting disorder

- - - ——that was discovered by the industrial event

v« - - . rather than c¢reated by it (convenient
focus).

- - e) How would the clalmant have been farlng but
for the injury or work—-related event?

f) What is the degree of susceptibility of the
person in question to the type of
stress involved {preexisting perscnality

. dysfunction, lew IQ, learning disabkility,
organic brain syndrome, genetics)

g) Is the psychiatric diagnosis one usually
seen after injury or work-related stress?
{see protocol)
el A it i "Th) Deoes the type of impairment involved tend to
; ¥t~ 2 = be caused by the disease/injury involved in
=the case?

i Ty - [ . __ e . . _ . =
SIS e RE v e e smEmaiE—ie o hen Tl

. -i) Note that termlnatlon of employment for
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C.

ecencmic or any other reason, and
unemployment: and its attended stresses
leading to a psychiatric disorder or
impairment are not considered work—related
psychiatric problems and hence not
compensable. '

Is claimant temporarily and totally disabled {(unable to
work due to psychiatric symptoms) at the time of the

examination? (and therefore eligible for up to 208 weeks of
benefits)

1. If yes, is the temporary disability due to
effects of the compensable current injury or
illness?

2. What is the anticipated period of continued
disability?

.+ . - 3. Has the claimant reached maximum degree of
: medical psychiatric improvement, or stabilized at
- , a level of functioning? Is he or she likely to

improve, stay the same, or deteriorate? Explain
the medical/psychiatric basis for any conclusion
that the psychiatric condition has or has not
become stabilized. If stabilized, it means that
active treatment is not likely to cause
improvement or that only maintenance treatment is
needed, and that treatment is not likely to
improve employability.

-4, Does the c¢laimant have any permanent whole man
psychiatric impairment?

. - a) If yes, explain the impact of the
) psychiatric condition(s) on work efficiency
and normal pursuit of everyday life
activities.

‘b) Explain the medical/psychiatric basis for
any conclusions that claimant is, or is not
likely teo:

{1) Suffer sudden or subtle
incapacitation as a result of the
psychiatric condition.

(2) Suffer injury or harm or further
medical impairment by engaging
P =0 in activities of daily living or
‘any other activity necessary to
meet personal, social and
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cccupational demands.

(3) Need restrictions or
accommodations with respect to
daily activities or any other
activities that are recuired to
meet personal, social and
cccupational demands. If
needed, discuss their

therapeutic or risk-awvoiding
value.

D. If yes, what is the percentage of whole man impairment from
each psychiatric condition identified? What factors lead
to the impairment rating rendered? How is the examiner
judging the impairment? The Axis I Clinical Syndrcme is the
only diagnesis that would lead to a work—related impairment
rating, after the condition has stabilized and the person
has had significant attempts at psychiatric treatment. The
Axis II diagnoses, which could include mental retardation,
learning disability or perscnality disorders, would not be
related to the injury or worsened by it. However, they are

’ very likely to predispose the person to having a
psychiatric clinical Axis I disorder pest—-trauma.

E. What is the combined total whole man psychiatric
impairment?

F. Explain what percentage is due to work—related causes and
what percentage is due to non-work—related causes.

1. Consider exaggeration and minimization factors

e 2. Consider the power of external influences,
) "coaching® by others (refusal teo answer certain
lines of questioning, low self—disclesure,

bringing a tape—-recorder, over—rehearsed phrases,
etc.)

3. Cdnsider level of communication, cocperativeness,
resistance, hestility, guardedness and
suspiciousness

G. Allocate the percentage attributable to each injury, if
appropriate.

H. Is the impairment from any cause expected to be
~ progressive?

-
T

-I..Does the psychiatric condition itself permanently preclude
gainful employment in the old job or other similar job or
one claimant has performed in past?

WV DWC 28
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J. If claimant has a psychiatric disorder caused by the
injury, yet has never been treated for it, some attempt at
treatment is usually warranted. If the claimant refuses

non—-intrusive,

standard psychiatric care for a treatable

condition likely to improve, then an impairment rating is

not justified.

K. If treatment that has been rendered was incompetent or

inadequate, no

rating is to be done.

L. Do not rate if malingering is suspected or confirmed.

Recommendations

A. Further examinations, consultations or re—examinations

required.

B. Psychiatric Treatment and rehabilitation recommendations

1. To relieve symptoms from the psychiatric
condition .

2. To restore normal functioning.

3. To enable claimant to return to work.

4, Type
a)
b)

<)

of psychiatric therapy recommended:
Outpatient care versus hospitalization

Medication

Psychotherapy; individual, couple, family,
group '

5. Special Care — physical therapy, occupaticnal
therapy, pain center

6. Length of treatment needed, fregquency and
intensity

7. Prognosis of case with treatment;

a)

b)

Claimant likely to get better (symptom
relief and functional improvement expected
from treatment) and will likely, probably,
possibly or unlikely return to work.

Remain the same {(treatment to prevent
deterioration; full or partial symptom
relief only, without functional improvement
axpectad)
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c) Detericrate (treatment to provide partial

ralief of symptoms for a deteriorating .
cendition)
8. 'Any need for Vocational Assessment or.

‘ Rehabilitation? If vocational rehabilitation is
recommended, what effect would the psychiatric
condition or medications used have on the
rehabilitation process. ) ~

XVII. Commants
XVIII.Si gpatura Block thh dagrea )
P B ]
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PSYCHOLOGICAL EXAMINATION GUIDELINES
DIVISION OF WORKERS’ COMPENSATION

IX.

III,

WV DWC

Pu sa:

The purpose of the psychclogical assessment is to obtain a
current view of the claimant’s emotiocnal and cognitive

. functicning, interperscnal relation— ships, and approach

tasks. Symptcms and behaviors must be sampled through
interview techniques, checklists, and standardized

]

psychological measurements. Long term persconality traits and

dysfunctions should be identified. Inferences should be made
regarding motivation and dissimulation (faking). It is
assumed that psychological assessments are comprehensive and
not limited to the presentation of psychometric data.

Even when parxt of an interdisciplinary team, the psychologist
retains responsibility for recommending additional evaluations

and interventions by other health care professionals as deemed
necessary.

Guidelinas:

The following are guidelines for psychologists to use when
performing psycholegical evaluations for the Division of
Workers’ Compensation. It is assumed that all

psychologists providing services for the Division of Worker’s
Compensation adhere to all relevant standards for practice as

set forth by the American Psychological Association (Ethical

Principles, Standards for Providers of Psychological Services,
and Specialty Guidelines).

Initial Evaluation:

A: Intelligenca Testing:

During the initial evaluation, a standard intelligence
Test, such as the Wechsler Adult Intelligence
Scale—Revised, should be administered. An

intelligence screen should not be used during the initial
evaluation. Behavioral cbservations of an individual in
a structured testing enviromment is as important as the
claimant’s level of intellectual functioning.
Therefore, such clinical observations should be provided.
Also, all subtest scores as well as Verbal, Performance,
and Full Scale IQ scores should be reported. This allows

comparison of tegst results from one administration to
ancther over time. -
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B: Achievement Testing:

Achievement testing, such as the Wide Range Achievement
Test—Revised or the Peabody Individual Achievement Test,
should be administered during the initial evalnation.
Such tests are used to demconstrate that the claiman® has
the requisite reading skills to understand and reliably
respond to objective measures of personality. They are
also used to help determine whether the claimant might
have a diagnosis of Learning Disability, for
rehabilitation purposes.

C: Personality Assessment:

The type of personality instrument(s) to be used depends

upen the claimant’s intellectual capacities and reading

level. Taped versicns are acceptable when a claimant has

an appropriate intellectual level but limited reading

abilities. At a minimum, personality assessment should

include tests that address not only acute and chroaic

symptoms of emotional disorders, but also longstanding

personality characteristics. A measure of dissimulation

s should be included in the evaluation, unless c¢linically
contraindicated. For  example, low intellectual
functioning may preclude the administration of tests
which provide a measure of dissimulation (eg., MMPI).
Personality assessment may include objective/projective
personality measures, symptom checklists, and othex
instruments that meet accepted professional standards.
Psychologists should also report a summary of raw )
data from objective perscnality testing. For example, a T
copy ©f the MMPI profile sheet or Welsh Code can be Ce

extremely helpful when other psychologists are comparing ©oTs
test results over time.

D: Neurcopsychological Scraen: ‘ )

If a clinician wishes to address the issue of presence or
absence of organic dysfunction in a claimant, then a
neuropsychological screen is in order. If a screepipg is
determined to be necessary, evaluate at a ninimum,
the following: attention and concentration, memory,
judgment, language skills, and visual/spatial abilities.

E: Comprehaensive Neurcpsychological Evaluations:

When sufficient information is indicated by the results
of a neuropsycholegical screen or by the claimant’s .

history, a comprehensive neuropsychological evaluation
consisting of accepted evaluation preocedures should be,
used by a psychologist qualified and trained in
neuropsychology. A psychologist qualified to interpret
neurcpsychological evaluations should document at least
500 hours of intensive training in administration and
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.

interpretatiocn supervised by a.qualified
neuropsychologist. :

Current national standards for such supervising
neuropsychologists suggest either intensive graduate
course work and practica in assessment of brain function
and extensive clinical supervision of such clinical

_ activities, or a graduate degree in psychology and
two years of full-time post—graduate supervised training

in neuropsychology in a program specifically designed for
such training.

F: Intagrations of Findingsg:

A detailed report integrating all the data from
observations, test responses and their interpretaticen,
results of previous assessments and any other-
relevant data such as school records, rehabilitation
reports, and medical findings should be prepared.
Address any inconsistencies noted between Dbehavioral
cbservations and test responses or previous assessments.

Raevaluations:

The examining psychologist should attempt to determine
whether the claimant’s level of intellectual functioning has
previously been assessed.

The same test battery for intellectual functicning (eg.,
WAIS-R) should not be administered to a given. claimant
more than once in a six month period, unless otherwise
jJustified. An example would be when the clinician judges that
the previous intellectual assessment was of gquestionable
validity due to other identifiable factorsg, such as severe
depression, psychosis, or the influence of drugs or alcohol.
The report of the intellectual results should address the
potential effects of previous administrations of the same Test
upon the observed outcome of the current assessment. For
instance, the literature suggests there is a learning effect
for taking Standardized intellectual tests which can increase
the measured level of intellectual functioning.
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PSICHIATRIC EVALUATION GUIDELINE )

——————— =

_‘-—5%

I. PErinciples of lLaw, or Raqulation as Applicable to DWC

Psychiatric Examinations, Impairment Ratings, Treatment
and Rehabilitation

Confidentiality does not exist in any Doctor-Claimant
treatment relationship due to the potential for or
actuality of litigation.

Claimants or even potential claimants should be told by
their treating or evaluating psychiatrist that no.
confidentiality exists and that anything brought up in

thae sessions could be put in a report or testified about
in a hearing.

1II. Professional Standards for Examinars

’ Examiners for the WVDWC are expected to adkere to
professional standards of competent practice established
by the State Licensing Boards, National Certifying
Crganizations and Professicnal Associations, and to Codes
of professional, ethical, and legal conduct promulgated
by these organizations. They must also fellow rules and
regulations of the WVDWC and applicable WV law. Clinical
assessment procedures and measures utilized in forming an

. expert opinion must be generally accepted in the
expert’s scientific community. In forming his expert
cpinien, the examiner must use the standard of
"Reascnable Medical Probability”™, meaning that the
presence of the discrder, and the causation of the

disorder by a work injury, disease or stress is "more
likely than not."™

IIXI. Genaral Principlas

A psychiatric examiner should be an objective evaluator

who has no conflict of interest and no prejudgment
regarding the claimant’s condition or the presence or
absence of impairment. The examiner shoculd not be a

treating psychiatrist and vice versa.

A, Bias in an examiner is an inherent risk while

. performing these examinations and self-scrutiny is
required to prevent or minimize it. Bias costs the
WVDWC a lot of money because it leads to litigation,
obstructs efficient care and fair settlement or
compromise. One biased report begets another from
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the other side, thus increasing litigation and
prolonging recovery.:Splitting the difference
betwean the two biased reports does not lead to an

accurate assessment or equitable resolution of the
problem,

There is a tendency to identify with the referring
sources who may subtly pressure for a favorable
opinion or only selectively supply needed
information (medical raecords, employment
records, previous injuries, evaluations etc.). The
examiner may develop a philosophical identification
with workers or employers due to his or her own

- background, development and experiences. The
‘examiner may assume in his or her mind the role

of the trier of fact or dispenser of justice.
Sibling rivalry or other competitive motivations may
skew the examiner as he or she attempts to "outdo"
another psychiatrist involved in the case.

The examiner may become paralyzed with indecision or
need for appearing unbiased such that no
definite opinion is rendered.

Favorable ¢or unfavorable personal cpinions about the
claimant may enter the picture due to knowing the
claimant or someone associated with the claimant.

Pro—~Plaintiff evaluation biases:

1. Inadequate exam — lack of tracing of
symptoms, no exploring of pre—existing
conditicns or non—-work stresses.

2. Very pessimistic vocational progneosis
early in a case which hasn’t been treated
or without scientific foundatien ox
supportive evidence, proper diagnostic
studies or a clear description of the
factors that are causing the claimant’s
level of impairment.

3. Mixing of roles - both treating and
evaluating the claimant.

4. Inappropriate legal advocacy.

5. Diagnoses that go beyond the capacity of
the diagnostic tests that have been
. performed or without objective mental
= ‘ " status or psycholcogical test data to
.  support them.
6. Sweeping statements as to disability from
employment without a vocational expert
- assessment and no careful consideration of -




limited duty possibilities, transferable
vocational: skills, Jjob analysis, or even
the potential impact of treatment.

7. "Pseudo—validating” a claim by the
treating physician by means of "case
-~ building", whereby the physician providas
a frequency and intensity of treatment not
otherwise within the reasonable community

standards for quality, cost—effective
_ . . care.

- -—8. _Use of numercus medical eponyms and

jargon that are not explained in the text

af the report and that are not cbvious to
the reader.

9. Use of esoteric or pedantic terminology
to ensure that the practiticner will be
called upon for testimony, thus increasing
his or her reimbursement for each case.

10. Use of conclusory terms and statements
based on the unclear named tests that
.. Place controversial or nonspecific
categeorical terms in a high profile, using

a false premisgse giving rise to a faulty
cenclusion,

-+ . Pro—Defanse Evaluation Biasaes:

1. Routine discounting of the findings and
opinicons of even the most congcientious
---:treating physicians., _ _

- ' : 2. The finding of No Basis to otherwise
well—defined permanent impairment ratings.

3. Routine recommendations against
treatment, contrary to the opinions of the

primary treating physician and/or
a cconsultant.

4. The examination does not lead to the same
findings described by the treating
—- — . -.physician, consultants, or other impartial
e e -.-Observers. ‘

e B

25 s:r ... 5. . . Unsubstantiated generalizations and

psychiatric judgments about a claimant and
his or her motivation for involvement in
SRR S - the case.
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6. Claimants pérceive the examiner as cold,
harsh, unpleasant, hostile, or biased
- ) manner in questioning.

7. A brief or curscory examination is often
reported.
8. Routine overgeneralization of the

conclusions of other doctors by further

minimizing subtle pesitive or borderline
findings.

9. Discounting objective findings that
cannot be ignored.

10. Commenting skeptically or negatively on
the competence and opinions ©f the
treating physician,.

11. Dodging specific issues or being vague
about certain critical findings or
treatment recommendations while
surrounding these discussions with
negative comments.

(adapted from Grudem)

B. Norms of recovery.

Recognize that recovery from psychiatric conditions
usually leads to maximum degree of recovery in 6

- L. T

e months, except for brain damage or toxic exposures

S ©  which can take 2 years or more. :

Stabilization with static status of condition
usually can be attained within three months. |

C. Payment of Temporary Total Disability  (TTD) for
psychiatric cases.

Psychiatric impairment alone usually does not
warrant payment of TTD. Exceptions would be for
significant brain damage, psychosis, or severe
depression requiring hospitalization.

The latter two frequently recover sufficiently
to take them out of the TTD category within months.

IV. Definitions: )
" Work Injury-Related Psychiatric Disorders ~ Those
psychiatric discrders caused by or aggravated by a work
injury, disease or stress condition.

Causation, Legal Standard — "The fact of being the cause
of something produced or of happening. The act by which
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an effact is produced.”

(That which produces or is the cause of a psychiatric
condition and/or impairment)

Aggravation, lagal Standard - "The result of an act,
action,: or circumstance that intensifies or makes worse

a medical condition; an unfavorable progression of
the claimant’s medical condition.™

Apportionment — "The act of allocating, usually in terms

of a percentage, between warious causes, injuries or
diseases.,"

Psychiatrie Impairmant — The loss of, loss of use of, or
derangement of mental, emotional or brain functioning.

Disability - An administrative finding o¢f the
limiting loss or absence of the capacity of the
individual to meet personal, social, or cccupaticnal
demands, or to meet statutory or regulatory reguirements.

Permanent Psychiatric Impairment — Impairment that is
static or well stabilized with or without psychiatric
treatment, or that is not Ilikely to remit despite
psychiatric treatment of the impairing condition.

Permanant Partial Psychiatric Impairment —
Impairment that is assigned a percentage of impairment

rating from the AMA '"Guides To The Evaluation of
Permanent Impairment.™ ‘

Temporary Total Disability, Psychiatriec — A psychiatric
condition that in and of itself, or in combination with

a physical condition, makes the claimant unable to
function in the work setting. '

Maximum Madiecal Improvement, Psychiatric (Stabilizad
Psychiatric Condition) ~ A disorder is stable when, after
a pericd of time particularx to that disorder, no further
improvement is likely with or without treatment. This

ranges from six months for functional disorders to Ltwo
years for brain injury cases.

Conditions Likely And Unlikely to Ba Related To Trauma oT
HWork

The Following Classes of Disorders are freguently Diagnosed
post—trauma:

-

A Organic Mental Disorders

Organic Mental Disorders associated with Axis III
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Physical disorders

Delirium, Dementia, Organic Delusional Disorder,
Crganic Hallucinesis, Organic Mood Disorder, Organic
Anxiety Disorder, Organic Perscnality Disorder,
Organlc Mental Disorder NOS

B. Mood Disorders

Depressive Disorders
Major Depression (single episcde, recurrent)
Dysthymia Depressive Disorder NOS

C. Anxiaty Disorders

Panic Disorder (with or without Agoraphobia)
Agoraphobia without Panic

Simple Phobia

Post—Traumatic Stress Disorder

Generalized Anxiety Disorder

Anxiety Disorder NOS

D. Scmatoform Disordars

Conversion Disorder (Eysterical Neurosis)
Somatoform Pain Disorder
Undifferentiated Somatoform Disorder
Somatoform Disorder NOS

E. ZAdjustment Disorder (note: reaction has lasted no
meore than 6 months in most cases except when there

is a chronic physical condition acting as a

stressor) -

with Anxious or Depressed Mood, Disturbance of
Conduct, Mixed disturbance of Emotions and Conduct,
Mixed Emotional Features, Physical Complaints,
Withdrawal, Work or Academic Inhibition, NOS

F. Psgychological Factors Affacting Physical Condition

G. Psychotic Disorders Not Ctherwisa Classified
Briaf Reactive Psychosis

The Following Classes of Disorders are by definition
developmental in etiology and/or are defects in structure or
function and do not occur post-trauma. In the committee’s
opinion they are not caused by industrial injuries, diseases
or stresses nor are they worsened or aggravated by them,

CEAETTITC

A, Disordars Usually First Evident in Infancy,
Childheocd or Adolescence'
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Developmental Disorders -
Mental Retardation :

Pervasive Developmental Discorders (autism)

Specific Developmental Discrders (developmental
arithmetic, expressive writing and readlng

disorders; develcpmenal articulation, expressive
language and receptive language disorders;
developmental coordination discrder)
Disruptive Behavior Disorders {(Attention Deficit
Hyperactivity, Conduct and Oppositional Defiant
Disorders)

Anxiety Disorders of Chilcdhood or Adolescence
(separation anxiety, avoidant, and overanxiocus
dissorders)

Eating Disorders (anorexia Nervosa, Bulimia nervosa,
pica, rumination disorders)

Gender Identity Disorders (Gender identity,
transsexualism)

Tic Discrders (Tourette’s, Chronic motor or wocal
tic disorders)

Elimination Disorders (functional encopresis,
anuresis)

’ Speech Disorxrders {(cluttering, stuttering)

' Cther Disorders of Infancy, Childhood or Adolescence
(elective mutism; identity, reactive attachment,
stereotypy/habit and undifferentiated
attention—deficit disorders)

B. Sexual Disorders A

Paraphilias

Exhibitionism, Fetlshlsm, Frotteurism, Pedophilia,
Masochism, Sadism, Transvestic Fetishism,
Voyeurism, Paraphilia NOS

(telephona scatologia, necrophllla,

partialism, =zoophilia, coprophilia, klismaphilia,
urophilia)

C. Pearscnality Disordaers

Paranoid, Schizoid, Schizotypal, Antisocial,
Borderline, Histrionic, Narcissiastic, Avoidant,
Dependent, Cbsessive Compulsive, Passive
Aggressive, NOS, Sadistic, Self-Defeating

. The Following Classes of Disorders are rarely diagnosed
- --post—trauma and in the committee’s opirion are usually not

caused or worsened by industrial injuries, diseases or
stresses.

-— = e m—zes L
s oo
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Dementias Arising in the Senium and Presenium
Primary degenerative: dementia of Alzheimer type,
senile or presenile

Multi—-infarct dementia

Senile and Presenile dementias NOS

Psychoactive Substance-Induced Organic Mental

Disorders

Alcohol (intoxication, idiosyncratic intoxication,

uncomplicated alcohol withdrawal, withdrawal

delirinm, hallucinosis , amnestic disorder,
dementia associated with alcohelism)

Amphetamine (intoxication, withdrawal, delirium,

delusional discrder)

Caffeine (intoxication)

Cannabis (intoxicaticn, delusional disorder)}

Cocaine ({intoxication, withdrawal, delirium,

delusional disorder)

Hallucinogen {(hallucineosis; delusional, mood, or
post hallucinogen perception disorders)

Inhalant (intoxication)
Nicotine {(withdrawal)

Opioid (intoxication, withdrawal)

Phencyclidine (PCP) (intoxication, delirium;
delusional mood or organic mental disorders)
Sedative, Eypnotic or Anxiolytic {intoxicatiocn,
withdrawal, withdrawal delirium, amnestic
disorder)

Other or unspecified psychoactive substance
(intoxication, withdrawal, delirium, dementia,
hallucinosis; delusional, mood, anxiety,
perscnality, or organic mental disorders)

Psychoactive Substance Usae Disoxders

Alcohol {dependence, abuse)

Amphetamine (dependence, abuse)

Cannabis (dependence, abuse)

Cocaine (dependence, abuse)

Hallucinogen (dependence, abuse)

Inkalant (dependence, abuse)

Nicotine (dependence)

Opicid (dependence, abuse)

Phencyclidine (PCP) {(dependence, abuse)
Sedative, Hypnotic or Anxiolytie (dependence,
abuse)

Polysubstance dependence .

Psychoactive Substance dependence or abuse NOS .

Schizophrenia (catatonic, disorganized, parancoid,
‘undiffaraentiated, residual) S

Delusional {Paiancid) Discordar {erctomanic,
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grandicse, jealous, peaersecutory, scmatic,
unspecifiad) :

Psychotic Disordars Not Elsewhare Classifiaed

Schizophreniform Discrders
Schizoaffective Disorder

Induced {shared) psychotic Discrder
Psychotic Disorder NOS

Mood Disordars

Biﬁolar Disorders (Mixed, Manic, Deprassed) .
Cyclothymia '
Bipolar Disorder NOS

Anxiaty Disordars

Social Phobia
Obsaessive Compulsive Disorder

Somatoform Dlsorders

Body Dysmorphic Discrder
Somatization Disorder

Digssociative Disordars

Multiple Perscnality Disorxrder
Psychogenic Fugue

Sexual Disorders L

Sexual Dysfunctions (unless caused by a physical
disorder caused by a work injury, or psychogenic
only secondary to work stress, disease or injury).
Not compensable if lifelong or acquired through
other than compensable means.

BHypoactive sexual desire, sexual aversion disorder,
sexual arousal disorders (female arousal, nale
erectile), Orgasm disorders {inhibited female

or male orgasm, premature ejaculation}, sexual pain

disorders (dyspareunia,vaginismus)}, sexual
dysfunction NOS

Sexual Disorder NOS -~

Slaeap Disorders — unlass thare is an oxganic factor
relatod to tha compensable injury.

. ] -

Dyssomnlas, InSOmnla, Hypersomnla,-SleepﬂWake
Schedule Disorder

. Parasomnias; Dream Anxiety Disorder, Sleep Terror
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Disorder, Sleepwalking Disorder, Parasocmnia NOS

L. Pactitious Disordersé With Physical Symptoms,
Psycholeogical Symptoms, or NQS

M. Impulsa Control Disordars Not Elsewhare Classifiad

Intermittent Explosive Disorder
Kileptcmania

Pathological Gambling
Pyromania

Trichetillomania

Impulse Contrcl Disorder NOS

N. V Codes for Conditions Not Attributable to a Mantal
Disorder That area a Focus of Attention or Treatment

Academic Problem

Adult Antisocial Behavior

Borderline Intellectual Functioning
Childhood or Adolescent Antiscocial Behavior
Malingering

Marital Problem

Parent—Child Problem

Cther Interperscnal Problem

Otkher Specified Family Circumstances

Phase of Life or Other Life Circumstances Problem
Uncomplicated Bereavement

o. Latae Luteal Phase Dysphoric Disorder .
+ = compensable if an industrial agent exposure occurs at-
worksite
* = compensable if iatrogenic wvia treatment for compensable
injury 7
vI. Psychiatric Evaluations, and Reports:

Consult the accompanying WV DWC Psychiatric Standards
Committee Examimation Guide.

VII. WV DWC Psvchiatric Standards Committaa Impa:.rme.nt Rating
Guida

This section reviews the problems with attempts at determining
the amount of psychiatric impairment using existing national

guidelines and presents a proposed method for the WV DWC
Psychiatric Examiners to use. ’

The doctor is not authorized to fix the amount of disability.

That is the responsibility and duty of the commissioner. (WV
Code 23-4-6 IV B.)
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In determining disability, the commissioner must give
considaeration to (WV Code 23—-4~6 IV B.}:

1. The impairment of the employee’s earning capacity

2. The effect of possible impairment of his efficiency at
work

3. The impairment to the normal pursuit of everyday
living

The doctor does not have the education, training or
experience to assist thke ccocmmissioner in addressing
the effect of the psychiatric condition on the

the claimant’s earning capacity. By giving a2

a percentage of medical or psychiatric impairment,
however, the psychiatrist assists the commissioner in
his task of assigning disability by showing the effect
of the psychiatric disorder on the claimant’s

efficiency at work and his or her normal pursuit of
everyday living.
No easy, efficient or workable rating system for psychiatric
impairment to meet the WV law is in existence. What is
available will be examined.

A. The AMA Guides To the Evaluation of Permanent Impairment,
3rd edition 1988 are geared mainly for Social Security
claimants. They include four areas of functioning believed
important to examiners for Scocial Security;

-. 1, Activities of Daily Living
2. Social Functioning
3. Concentration, persistence and pace

4, Deterioration or Decompensation in weork or work-like

settings due to repeated failure to adapt to stressful
circumstances.

"Activities of Daily Living" is defined by the AMA Guides to
Evaluation of Permanent Impairment, 3rd edition, 1988, as:
"activities such as self care and perscnal hygiense,
communication, ambulation, attaining all normal living
postures, travel, non-specialized hand activities, sexual

function, sleep, and social and recreational activities.™ The
appendix further explains: : o

v L e
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ACTIVITY _ EXAMPLE
Self carea & Urinating, defecating,
Personal hygiene . brushing teeth, combing

hair, bathing, dressing
oneself, eating

Communication Writing, typing, seeing,
: hearing, speaking
Normal Living postures Sitting, lying down,
standing
Ambulation Walking, climbing stairs
* Travel : Driving, riding, flying
Nonspecialized hand Grasping, lifting, tactile
activities digcrimination
* Sexual function Having normal sexual
function and participating in usual
S - sexual activity
* Sleep Restful nocturnal sleep
pattern
* Social and Ability to participate in
recreational activities group activities

Those activities preceded by "*" have significance for:-

" elaimants having psychiatric disorders. Note that impairment
in any of these areas is likely to be a combination of
physical as well as mental symptoms. To use this system to

rate impairment, one would have to somehow tease out the
mental/emotional component.

Social Functioning, as defined by the AMA Guides, refers to an
individual’s capacity to interact appropriately and
communicate effectively with other individuals. It includes
the ability to get along with others, such as family members,
friends, neighbors, grocery clerks, landlords, or bus drivers.
Impaired social functioning may be demonstrated by a history
of altercations, evictions, firings, fear of strangers,
avoidance of interpersonal relationships, social isoiation,
etc. Strengths in social functioning may be documented by an
individual’s ability to initiate social contacts with others,
communicate cleaxrly with others, interact and actively
participate in group activities, etc. Cooperative behaviors,
consideration for others, awareness of other’s feelings, and
social maturity also need to be considered. Social functiconing
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in work situations may inveolve interactions with the publie,
responding appropriately to persons in authority, such as
supervisors, or cooperative behaviors involving coworkers,

Concentration, persistence and pace are defined by the ama
Guides as referring to the ability to sustain focused
attention sufficiently long to permit the timely completion of
tasks commonly found in work settings. In activities of daily
living, concentraticn may be reflected in terms of ability to
complete tasks in everyday household routines. Deficiencies in
concentration, persistence and pace are best observed in work
or work—like settings. They caution that mental status
examinations and psychological tests should NOT be used alone
to accurately describe concentration and sustained ability to
adequately perform work—like tasks. They suggest strongly the
use of "work-evaluation programs" to assess this functicnal
impairment. i o o T -

Deterioration or decompensation in work or work-like settings
refers to the individwal’s repeated failure to adapt to
stregssful circumstances. He oxr she may either withdraw
from the situation or experience exacerbation of signs and
symptoms o©of the mental disorder {decompensate) with
accompanying difficulties in maintaining activities of daily
living, social relationships, and/or maintaining
concentration, persistence or pace. They speak of even the
person having a deterioration of adaptive behaviors, whatever
they are. '~ They 1list stresses common to the worksite to
include decisions, attendance, schedules, completing tasks,
interactions with superviscrs and peers.
Thus, ocut of the four major areas under consideration by the
~AMA Guides, two of them cannot be accurately determined by a
clinical examination, but rather must be assessed by having
the person in a "work—evaluation program” that simulates work.
In addition to the above four arcas  of prime
consideration, the examiner is cautioned to stir in "special
considerations™ such as the effects of structured settings,
effects of medicatien,
effects of rehabilitation, pain, motivation, and to note
"controversial impairment categories", such as character
disorders ahd substance abuse. These four areas of functioning
then are to be evaluated using a guide that simply lists:

class 1 = no impairment

class 2 = mild impairment (impairment levels compatible
with most useful function)

class 3 = moderate impairment (impairment levels

compatible with some but not all useful

funection)

-I;J hE|
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class 4 = marked impairment (impairment levels
significantly impede useful function)

class 5 = extreme impairment (impairment levels preclude
useful function)

The Guides do not say how to combine one’s ratings in these
four areas into a global class nor do they include an ordinal
scale to convert the classes into percentages of impairment.
In fact, they specifically caution that to attempt to do so is
wrong -

"Translating these guidelines for rating individual impairment
on ordinal scales into a method for assigning permanent
impairments, as if the ratings were made on precisely measured
interval scales, is not recommended." They further state that
in the event a percentage rating is required, ™It is important
te remember that such Jjudgments are based on clinical
impression rather than on empirical evidence." They go on to
define 100% impairment as a coma.

When cne considers that ¢linically, a psychiatrist, even with
the assistance of psychological testing, can only evaluate
accurately two of the four areas considered by the Guides to
De important, and that no real "system"™ of evaluation that
translates inte a percentage impairment is explained once
these four areas are assessed, one has to conclude that the
AMA Guides are essentially worthless for our purposes.

B. The level of impairment relating to efficiency at work
could be determined using the Califormia Workers’
Compensation 8 work functions, which are as followss:.

Work runctiqn

1. Ability to comprehend and follow instructions.
Consider ability to: maintain attention and . . _
concentration for necessary periods; understand written or

oral instructions; do work requiring set limits, tolerances
or standards.

2. Ability to perform simple and repetitive tasks.
Congider ability to: ask simple questions or request
assistance; perform activities of a routine nature;

remember locations and work procedures.

3. Ability to maintain a work pace appropriate to a given
workload. :
Consider ability to: perform activities within a
schedule, maintain regular attendance and be punctual;

complete a normal work day and/or work week and perform at
a consistent pace.
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Ability to perform. complex or varied tasks.
Consider ability to: synthesize, coordinate and analyze

data; perform jobs requiring precise atiainment of set
limits, tolerances, or standards.

Ability to relata to other people beyond giving and
receiving instructions. Consider ability to: get along
with co—workers or peers; perform work activities requiring

negotiating with, explaxnlng, or persuading; respond
appropriately to criticism.

6. Ability to influence people.

Consider ability to: convince or direct others; understand
the meaning of words and to use them appropriately and
effectively; interact appropriately with people.

Ability to make generalizations, evaluations or decisions
without immediate supervision.

Coasiderx ability to: recognize potential hazards and follow
appropriate precautiens; understand and remember detalled
instructions; make independent decisions or judgements
based on appropriate information; set realistic gocals or
make plans independent of others.

Ability to accept and carry out responsibility for
direction, control, and planning.

Consider ability to: set realistic goals or make plans
independently of others; negotiate with, instruct or

supervise people; respond appropriately to changes in the
work conditien.

However, this schema would not cover the need for an
assessment of "the normal pursult of everyday living"
impairment. The "normal pursuit of everyday living"” lmpalrment
could possibly be gauged using four of Kennedy’s DSM-II-R Axis
V subscales; Psychological Impairment, Social Skills, and
ADI—Cccupaticnal Skills (see copies). How one would use these
California scales for work and the Xennedy scales together to
come up with a percentage impairment globally is not evident.

C. The following impairment rating schema was approved by the
Committee as an attempt to provide something useful and

helpful. It is a system of global impairment ratings based
partly on the AMA Guidesz to The Evaluation of Permanent

Impairment and with impairment figures representative of the
examiner’s ratings on the committee.

"Functioning™ is defined in this schema to represent a
global concept to include all aspects of work effzc;ency, and

social and other .skills necessary for the "normal pursuit of
everyday living."
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. - lavels of Impairment: ‘ Parcentagae Rangea
' 1. Slight _ _ 0 -5
{(detectable impairment in functioning)
2. Mild 6 — 15
{(noticeable impairment in functioning) '
3. Modarate 16 - 30
{(marked impairment in functioning)
4. Severa 31 — 540
(unable to perform function)
5. Extreme ' 51 - 85
(from regquired assistance for ADL up
to a need for institutiocnalization)
s
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Appendix A Psychiatric_:mpairment Probability

A case likely to result in a significant psychiatric impairment
rating has the following characteristics:

1. The case is chronic and stabilized. The claimant’s condition
is no longer recovering or deteriorating.

2. There was a significant work-related psychosccial stressor
that precipitated the psychiatric condition. This means usually
that there has bheen a szgnlflcant bedily injury or disease, or
significant fright or near miss or overwhelming traumatie

experience in the work place which precipitated the emotiocnal or
mental symptoms.

3. There is the absence of any significant other
non—-work-related psychoscocial stressor such as divorce, death of
a close relative, an off-the-job accident, or a non—injury

related serious medical condition which would explain the
formation of the mental symptoms.

4. There is independent medical documentation regarding the
presence of these mental symptoms close temporally (months) to
the accident and tracing their development to the present time.

S. There has been substantial evidence of appropriate. evaluation
and treatment of the claimant’s mental disorder by a
psychiatrist, psychologist or other mental health professicnal.
However, all medical psychiatric conditions require diagnosis,

treatment planning, implementation and monitoring by a
psychiatrist. :

6. There is accompanying non—medical documentation of the ,
person’s good functioning pricor to the injury in the form of goed
attendance records at work, absence of a lot of personnel

problems such as being fired, work absences and troubles with
supervisors.

7. There is evidence that the person has made at least an
average attempt at rehabilitation and there is no evidence of .
malingering or overwhelming smothering and dependency reinforcing

behaviors on the part of the family or significant othexrs in the
claimant’s life.

8. The presence of significant symptoms reported by the patient
and his family and physician of mental symptomg that interfere
significantly in the person’s perscnal, social, occupational or
familial functioning. This is evidenced by reports that the
claimant is no longer able to pursue his usual hobbies and
pastimes, has a shrinking of. persocnal contacts with limited
soclalization, lessening of capacities at work, difficulties with
sleep, appetite, energy, sex drive, and mood, and difficulty in
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interacting with others because of irritabllity or withdrawal.

9. Confirming evidence from the mental status examination,
observations made during the interview, reports from other staff
in the office and the results of psychological tests which
substantiate the .presence of a typical psychiatric disorder
following trauma, and residual signs of impairment ‘
(difficulty with control of mood, shortened attention span, pain
above and beyond what would be expected on the basis of physical
findings, decrease in intellectual capacity as judged by previous
testing or by previous level of education and vocabulary or
vocational attainment or military service, and the absence of a
pre—existing psychiatric disorder or character patholegy that
would explain the current symptoms).
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Appandix B ~ Malingering

™
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A special word on malingaring is needad. Philip Resnick,
Clavaeland Forensic Psychiatrist has written that the following
items should increasae the clinician’s suspicions that a
claimant is malingering after a traumatic incident:

1. The malingerer may assert an inability to work, but retain

the capacity for recreation, such as enjoyment of theater,
television, or card games.

2. The malingerer may have a history of spotty employment and
drifting. A person who has always been a responsible, honest,
adequate member of socciety is less likely to feign illness.

3. Tkhe malingerer may seem evasive during the interview and be
unwilling to make definite statements about returning to work,
financial gain, or other expectations.

4. The malingerer may be sullen, ill—at-ease, suspicious,
uncooperative, or resentful. (also vague, reacts with anger and

hostility to close qguestioning and is cautious about
self~incriminating responses)

S. The malingerer may try to avoid examination, unless it is
required to receive some financial benefit,

6. The malingerer may decline to cooperate in recommended

diagnostic or therapeutic procedures (and, it might be added, in
any rehabilitative measures).

7. The malingerer may have a history of previously incapacitating *<77:
injuries and extensive absences from employment.

8. The malingerer’s personality is more likely to be greedy,
dishonest, unpleasant, or demanding.

9. The malingerer may have been a marginal member of society for
many years. '

10. The malingerer may depict himself or herself and prior
functioning in extremely complimentary terms.

11. The malingerer may pursue a claim tenaciously, although he

. alleges that he is depressed or incapacitated by symptoms of Post
Traumatic Stress Disorder.

12. The malingerer may refuse employment which could be handled
in =spite of some disability.

psych Exam Guideline .
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London (1588) called attantion to the following factors ag
baeing alerxting examples in Workers’ Compensation casaes:

l. Symptoms that do not fit any particular diagnostic category.

2. Physical symptoms, including pain, that have no explainable
organic basis.

-

3. A claimant who is extremely hostile, confusing, or
intimidating in the interview.

4. A past history of lying and/or arrests.
5. A conveniently patchy or hazy memory.

6. A history of avoiding physical examinations or failing to
follow medical advice.

7. History of avoiding psychological testing or psychiatric
interviews.

8. Withholding of information concerning past illnesses,
injuries, litigation, and periocds of disability.

The malingerer tends to give "approximate™ answers to mental
status items, such as saying it is "April®™ when the month is
May. Have a high index of suspicion for Malingering in
any claimant with an Antisocial Personality Disorder.
Psychological testing results are typical in many cases, with. .
"faking bad" indicators high on standardized tests. Richard
Rogex’s 1588 Book on Malingering is particularly useful,

Psych Exam Guideline
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WORKERS' COMPENSATION DIVISION

LOW BACK EXAMINATION

USE BLACK INK _ To Be Completed by rhe Physician
Patient Name: _ L Physician. N
SSN: - - HT. _ Address: )
Date of Injury: _ /  / COWT. -
Date of Birth:  _ _/~ [/ _ Pulse . Phone:
Claim Number __ N L i FEIN: e
Date of Exam: __ /[ Resp

PLEASE CHECK ©NE:

ET IMPAIRMENT RATING
CTINDEPENDBENT EXAMINA FLON

O 120-DAY EX AMINATION
O COMPREHENSIV I EXAMINATION

O CONSLLTATION
1. INSPECTION {stunding and/or scaied)
YES NO
1.1 Patient stands unassisted - |
1.2 Scoliosis 4 -
1.2 Iliac crest level 4 1
1.4 Antalgic lcan (Asymmetry) [ 3
1.5 Lumbar hypolordosis A 4
1.6 Lumbar hyperlordosis a a

Other observations

2. PALPATION (standing, seated, or prone}

5.7 Comments

YES NO

2.1 Vertebral tenderness/ resiriction | a JL1 L2 L3 JaL4 JLs

2.2 Coceyx tenderness {external palpationy @~ 3~~~ 7 - - - - ”

2.3 Sacral base & pelvis level (Standing) | a

LEFT RIGHT
YES NGO  YES NO

2.4 Paraspinal muscle tendemess - - - .|

2.5 Paraspinal muscle spasm ] a° 3 O i _ _

2.6 Sacroiliac joint tendernéss S R N B N o _
3. GAIT

3.1 Limp dYes 1 No JLleft JRight Explain:

3.2 Assistive devices {cane, brace, prosthests)

3.3 Other observations - - L
4. SQUAT

4.1 Squats fully and rises without difficulty JYes d No

Comments . e e e i e e .
5. RANGE OF MOTION (standing) YWNL PAIN RESTRICTION

5.1 Forward bending (Flexion) ° a ] 2

5.2 Backward bending (Extension} ° B a . .. Q

5.3 Left side bending ° o O L O _

5.4 Right side bending SO B = -3

3.5 Right Rotation (torso) AR S [ e I

5.6 Left Rotation (torso) ° i ad 4

5.8 Inclinometer O Yes




Page 2 e . - . Claim Number

6. BMOTOR STRENGTH (sunding, walking, scated, or supine) GRADE(QUT O 3)
NORMAL ABNORMAL LEFT RIGHT
6.1 Hip Mexion 2 3 ' -
6.2 Hip Extension d . o
6.3 Hip Abduction | 2
6.4 Knee exiension 0 J - . -
6.5 Knee flexion 3 .| : -
6.6 Ankle dorsiflexion aJ - o A -
6.7 Ankle Planter flexion 4 4 }
6.8 Great loe extension O I - - T
0.9 Heel we walk J o -
6.0 Toe walk i | _ _
7. SENSORY ( pin prick) (scaled or supine)
LEFT RIGHT
Normal Diminished Absent Normal Diminished Alsent
7.1 L3 sensory . ) a0 ' a aJ 4 0
7.2 L4 sensory 3 = = _ 4 4 N
7.3 L5 sensory 2 Q pa ) a 4 o -
7.4 S1 sensory O 2 o o a Q
7.5 Comments _ e e e el
8. REFLEXES (seated) (+2 normal)
Pateliar 9.1 Left 28 O+! 42 2Q+3 clonus o
92Right 3¢ O-+1 3+2 0O+3 clonus
Achilles 93 Left a0 O+1 342 2+3 Qclonus i
9.4 Right 330 O+ 23+2 O+3 Dclonus .
Other e e e
9. STRAIGHT LEG RAISING {sitting)
{Measurc knee exicnsion) S ) -
8.1 Left ... Pain: @ Yes ([) No  Locationof Pain: O Back 0 SamcLeg 3 Contralaleral back/leg
8.2 Right ® Pain: Q Yes. O_No . Locationof Pain: O Back 0 Sameleg T Contralateral back/leg
10. HIP AND SACROILIAC TEST
10.1 Hip test pain O Yes 0 No O Leift O Right
{See Instructional manual . e e
10.2 Sacroiliactestpain 0 Yes ~ O No = O Left O Right N B
{Seec Instructional manuald - e - e e _ —
11. STRAIGHT LEG RAISING (supine) a o
11.1 Left .° Paim 3 Yes O No_ Locationof Pain: 0 Back QO Sameleg I Contralateral back/leg
W2 Right __ ° Pain: O Yes 0O No Locationof Pain: O Back O Sameleg 2 Contralateral back/leg
12. PEDIS PULSES NORMAL ABNORMAL
12.1 Poplitcal S W ISR O |
12.2 Posierior tibial S U [ B
12.3 Other chservations {Clubbing, Cyanosis) ) o _ -
13. MUSCLE WASTING MEASUREMENT
13.1 Left Thigh . _ . Right Thigh L . cm above tibial tubercle
13.2 Left Calf . _. . _Right Calf L _ . cm below tibial tubercle
I4. LEG LENGTH EXAM S
14.1 Symmetrical 0 Yes 0 No Q Not Tested L ’
14.2  Shorter 0O Left O Right Q Even OSupine O Standing
Differenceof __  cm _ Right __ — —  ecm.  ___ Let ___  _ cm. _

O Supine: measure from anterior superior iliac spine to medialAateral malleolus, O S_ngd_;% measure {from greaier trochanter (o floor




USE

Workers' Compensation Division

BLACK INK

__Patient History - Back Pain

Patient Name:

§SN: - o e e LTI
Date of Injury: __ _ /_ _/ e
Date of Bivth: _ _/ ¢/
Claim Number __ Y .
Date of Exam: [ !

Physician:
Address:

Phane:
FEIN:

PLEASE CHECK OXNE:

[

d CONSULTATION

IMPAIRMENT RATING
1 INDEPENDENT EXAMINATION O COMPREHENSIVE EXAMINATION

0 120-DAY EXAMINATION

Present History (to be completed bs the patient)

1. What are your problems? 7. Huove vou discussed vour problem with your supervisor?
I e 4 No
- - 8. Iy there maoditied or alternative work at your job?
2. How did the problem oceur? . e - Jd o Yo J Xo J Don't Know
9, Your pain is worse in vour:
3. Where is the locat [ th blem/pain? - Head ol LeftlLeg d  Right Arm
. er¢ is the lecation of the problem/pain? - T
© P P 3 Neck 3 LeftHip O Left Arm
2 Shoulder T RightLeg 4  Allof These
. . o . Jd  Back U Right Hip L None of These
4. Have vou had this type of complaint before? 0 Yes O Neo
When?/ Where? S
10. Your problem/pain is: Better Worse No Different
. . N When vou urinale or move your bowels J 3
4.1 How did that complaint occur? When coughtng or sneezing O O o
When vou wake up in the moming - a d
In the middle of the night | O |
Mid-day 2 i -
1 hat i . ar?
4.2 What is the name of your employer? Evening 3 ] A
Lying a g 0
Siuting a 1 o
. . Driving | 2 2
D]
4.3 What is the type of business of that company”’ Bending 3 O 0
Standing 3 0 ]
Walking 3 - 3
. Change of position | | 43
5.1 What was your job title when problem began? &e ot pos
11. Have you been treated for this complaint
. ] before now? d Yes O No
5.2 What was vour usual job? (Job Tasks) . L . .
- 12, What has helped this complaint the most?
) ) 13. What has not helped or made this complaint worse?
Describe your job tasks. e
) 14.1 Do you get pain at the tip of your tailbone? O Yes 3 No
- . . 14.2 Does your whole leg ever become painful? Q Yes I Neo
. ?
5.3 What job were you performing when problem began? 14.3 Does your whole leg ever go numb? O Yes O No
14.4 Docs your whale leg ever give way? 8 Yes 22 No
- 14.5 In the past year, have you had any spéll
_ ) o with very little pain? O Yes 1 No
6. Who is vour immediate supervisor? 14.6 Have you had any intolerance to your
treatment or reaction lo treatment” 3 Yes J No
- 4.7 Have you had an emergency room visil (o
Name Phone Number the hospital with back trouble? 2 Yes 1 No




Past History

Claim Number

15, Huve youover had a spine X-ray, CT scan, MR ar 20, Do you bave a family dovior? < Yes o No
myclogram? Name: I
X-ray 2 Yes O No Phone No: _ ——
When/W here/Results — — e el 2L Allergics to food, medicine or other? < Yes o MNo
MRI < Yes O No
When/Where/Resulis _ et e . s List: _

CT sean 3 Yes 3 No ' '
When/Where/Results _ - SR, — , - e
Myclogram < Yes 1 No
When/Where/Results e - 22, Do you smoke, ruly or chew wobaguo? i1 Yoy d Ne
Other . — 23.1 Do you drink beer, wine o hyquor! W Yes Jd No
16, Have you ever been hospitalized for neck, arm, back or leg How Much?
complaings/pain?  J Yes T No 232 Ever have an aleohol problem? < Yes o No
When/Whers . e o eeer | 283, DO you drink colfee or tea or caffeine drinks?

17.  ‘What other medical problems do you have? Jd Yes  No How much per 24 hours? _ —

J Heart, biood pressure, or c1r<:ulauon problems 25.  How much [ormal education do you have?
1 Diabetes S Td Gow T 2 College or higher
2 Arthritis D Cancer 2 Vocauonal Training
O Other A e 3 High School Diploma or GED
— I _ 3 Grade Compieied . .
18, Havc you been hospitalized for any of the above probiems? 26. Do you have other family members with serious back or

O Yes QO No neck problems? QO ves 0O No
Which/When . e P Are they disabled? O Yes U Ne

19. What medicines are you now taking, including over-the- 27.  Any additional comments: .
counter? _ . I — . e

— O g e tieteeeveed - - ) -
— e e —— S —— — e ——

Where is your pain? How does it feel? Draw vour pain using the [ollowing key. Do not indicate arsas of pam which are not relaied 1o your present mjur} or condition.

Draw in your face.

KEY
Stabbing /// BACK
Buming XX X

Pins 00O
and Needles

Actung, ~ AN
Throbbing

Numbness ===

Cther « & o

Signature of person completing form

FRONT

fi2

Right

If signature is not ofpat:ent ‘then state rclauonsh;p t0 paient

Date

Ml
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15, CLINICAL IMPRESSION OF SOMATIC AMPLIFICATION

SENSORY EXAMINATION: RESPONSE TO PINPRICK

15.1 No deficit or deficit well localized 1o dermatome(sy
Deficit related to dermateme(s) but some inconsisiency
Nondermatomal or very inconsistent deficit

Blaiandy impossible (i.c., split down midling of enure body with positive wning fork (est)

15.2

AMOUNT OF BODY INVOLVED

MOTOR EXAMINATIONS
15.3 No deficit or deficit well localized o my otomels)
Deficit related o myotome(s) but some inconsisteney

Nonmyotomal or very inconsisient weakncss, exhibils cogw heeling or giving away,

Blatanily impossible, significant weakness which disappears when distracied

15.4 AMOUNT QOF BODY INVOLVED  __ ——

TENDERNESS

15.5 No tenderness or tenderness clearly locaiized to discrete, anatomically sensible siructure

Tenderness not well localized, some inconsistency

Diffuse or very wiconsistent enderness, mulliple anatomic struciures involved (skin, muscie, bone, ctc.)
Blatandy impossible, significant tenderness of multiple anatomic structures (skin, muscle, bone, etc.)

which disappears when distracted

15.6 AMOUNT QF BODY INVOLVED

DIFFERENTIAL STRAIGHT LEG RAISING (SLR)

15.7 The difference between SLR tests performed in the supine and sitting positions (the patient is distracted
in the sitting position by examining the bottom of his/her feet). Example: supime SLR positive at 107,

seated SLR positive at 50°, difference = 40°.
Difference - — R : o
Difference . ' T - T T m T
Difference o . Lo LT LT T
No pain seated, but strongly positive SLR when supine at less than

16. COMMENTS

SCORE
n O . _
1O
> O
3O
<3¢ n O
15 337 1O
3 - (607 A
= A0 O
n O
) O
weakness 1s coachable 2 3
3 O
T ase o O
15 - 35% 1 O
36 - 60% > 0O,
>60% 3 3
' 0 O
1 O
E
30O
<15% 0 O
15-35% 1 B
36 - 60% 2 I
>60% 3 O
Lo =20t 0 O
R 20 457 1 i)
I 2 O
45° 3 O
TOTAL SCORE
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17. RADIOGRAFHIC EXAM [J yes Ne [J° Date Type (Plain, CT. MR, Myclogram) e
Findings {Attach report if available): S ) N o
- s ey cr— osni s S = -
Patient Positon During X-ray O Recumbent [ Weight Bearing
18. CLINICAL BIAGNQSIS
(Please indicate appropriate IC-9 codets) and give verbal description, Generie diagnoses are printad for your convemsnee; you
may substitute other dragnoses. If appropriste, multiple diagnoses can be designuted.)
SOFT TISSUE - ~ POSTERIOR JOWTS
[0 Lumbar sprain/strain (847.2) O Facet syndrome (724.8)
O Lumbosacral sprain/strain (846.0) O Lumbar subluxation or lumbar segmental dysfunction oo _
I Sacroiliac sprain/sirain (846.9) {735.4)
DISC SACROILIAC
O Lumbar disc displacement (without 3 Sacroiliitis {720.2)
radiculopathy) (722.10) [J Sacroiliac subluxation or sacroitiac segmental dysfunction
3 Lumbar disc displacement (with (739.4)
radiculopathy) {722.73) o
0 OTHER: . L _ . ) -




Bureau of Empfovment Progr‘ams GGos{fte?r?oer
Legal Services Division
Post Office Box 3922 Ay Chardson

Charleston, West Virginia 25339-3522

RESPONSE TO COMMENTS

85 CSR 16

Guidelines for Permanent Impairment and Disability
Evaluations, Evidence, and Ratindgs

The following is a synopsis of the comments received on these
proposed rules and the agency’s responses to them

1), The rules should not be implemented until corresponding

rules on disability determination are promulgated.

Issuance of this rule will heighten the attention paid to the
historically ignored difference between impairment and disability.
The Supreme Court of ZAppeals, in the context of permanent total
disablility, has defined the disability component of an award as
being based upon three elements: first, the impairment of earning
capacity; second, the effect of possible impairment on <the
claimant’s efficiency at work; and, third, impairment to the normal
pursuit of everyday living. Neither the Court nor the Legislature
has defined or quantified these elements for application purposes.
Presumably, these "samé &lements or scme variation of them are
applicable in the context of permanent partial disability.

It would be better to have both the disability and the
impairment portions of the system in place together. It may well be
possible to adopt a system of measurements for the three elements
stated above. -

2y, A file of approved evaluators should be maintained by the
division rather than regquiring submissions of resumes and curriculum

vitae with each report.

This idea is acceptable and the rule modified accordingly.

3. The rule should set the fees the division will pay for
impairment ratings examinations and report writing.

It was not contemplated that the rule would undertake +this
function. The current rate is for a payment of $75 per quarter hour
expended on the actual examination. The division’s fee schedule
currently sets the amount that will be paid.

4). DOne comment suggested that the evaluator be asked “"how
does the Impairment affect function?z" This gquestion, it is

Qffices located at 601 Morris Street
A Equal OpportunitiwAFfirmative Action Empioyer
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suggested, will bring inteo the analvsis a knowledge of functional
capabilities and the need for accommodations.

This item i1s really a matter of preparation of the form the

referral letter will +take upon being dratited. Impairment of
function is &a necessary component of a functional capacities
examination. Whether this information 1s obtained at the time of

the impairment rating or when and if a functional capacities
examination is performed is simply a procedural matter.

5). Dr. Ralph Smith wants the rule to be clear that
psychiatrists can use chavnter 4 of the Guides regarding the nervous

system. ) o -

This suggestion i1s acceptable (and wéds Iintended). The
appropriate change was made.

). The rules "inappropriately 1iimit the consideration of
medical and professional evidence.'

Comments suggest that use of the Guldes be more flexible and
the weight of the opinicns based upon examinations that differ from
those prescribed by the Guides be varied depending upon the
explanations “given for those differences. The rules contain the
statement in section 4 that deviations from the Guides is permitted
as long as the reasons for the deviations are documented and
explained. Based upon other comments, this statement was made more
prominent and its application to the entirety of series 16 was made
more pronounced.

7). The Health Care Advisory Panel should be asked whether the
Guides have been accepted bv the medical community as the best
choice based upon full professional scrutiny and peer review. The
Guides have previocuslv been criticized for a lack of independent

testing for both wvalidity and reliability.

The Health Care Advisory Panel (HCAP) did discuss the
acceptability of the Guides during their deliberations. It was
concluded that the Guides were the product of the medical community
itself. Criticism of the scilentific basis for the rules has
continued throughout the history of the Guides and no version -
present or future - will be immune from such attacks. However, no
other general source of standards is available and many states have
adopted the Guides well recognizing that there are times they must
be deviated from. The response to comment 6 made the exception
provision of the rules more pronounced. Doing so addresses this
concern as well,

8). The division must develop a plan to educate and inform the
evaluators of the regquirements of the Guides.
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This is readily agreed to and has been the subject of planning
by HECAP for sometime. It is expected that a seminar or seminars
w1ill be provided in late summer to early fall. This necessarily
entails that the rule not be made effective until after this
training is offered. '

9). The rules should not be retroactively applied to
evaluations done before the effective date of the rules.

The suggestion 1s accepted as not doing so would impose
unreasonable burdens on the claimants, the employers, and the
division itself. ’

10). There is a great need for flexibility for when the Guides
cannot be strictly applied.

As discussed above 1n comment 6, provision for such deviations
has been made.

11). One comment suggests that there is a need to emphasize
that the impairment rating that is to be determined must be confined

to the compensable inijury itseif,

This comment is readily accepted. It 1s a statement of current
law, West Virginia Code, §23-4-9b.

12). One comment suggests that a separate rule be developed for
disability determination for permanent total disability reguests.
Hence, this rule should only address impairment.

The agency agrees that the references to disability should be
removed from this rule as leaving them there does tend to confuse
the purpose of this rule. It 1s also agreed that a separate rule is
needed for determining disability.

13). Protocols for vocational evaluations and reports should be
developed and should be tied to the rehabilitation rules.

This aspect of disability determination should not be addressed
in this impairment rating rule. A separate disability determination
rule should address this point.

14). The rules should more clearly state how its evidentiary
provisions apply to the 0Office of Judges and to the Appeals Board.

This issue was addressed in the responses to comment 6 and to
comment 9 and appropriate changes were made.

15). Do these rulés conflict with section Ya{(c)(l) regarding

the authority of a treating »nhvsician to recommend a disability
rating of up to 15%%
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The draft’s section 5.5 was intended to address this point;
but, it does not do so explicitly. The rules have been amended to
note that the requirements of section 7a(¢)(l) remain in place.
Hence, if & treating physician suggest a PPD rating of 15% or less
prior to the closure of the claim for TTD benefits, then that amount
is to be entered without further evaluations.

16). The Guides are more restrictive than statutory provisions.
Reference is made to the fact that section 6(f) provides for a
greater PPD rating than would the Guides for the loss of the creat
toe. The comment goes on to guestion how the partial loss of the
great toe would be handled.

The rules note that the statutory PPD amounts must be complied
with and override the provisions of the Guides. With reference to
partial . losses, section 6(J) of the statute suggests that the
ratings provided by 6(f) are to be used as guides but are not
limited by the percentages stated there. The Guides can be used to
make an impairment rating for partial Ilosses and the disability
portion of the PPD rating can accommodate any remaining issues.

17). One comment suggests that IMEs need +to provide dgreater
instructions to claimants on the completion of the pain diagrams
that are part of the back forms and other forms in the Guides.

This is a wvalid point as the claimants need to be completing
the diagrams correctly. It can be addressed in the training
discussed above in response to comment 8.

18). The term "gualified evaluator" should be defined by HCAP.

Definitions being developed by HCAP for use under the
rehabilitation rules and will be applicable here. Hence, once those
definitions are completed, they can be incorporated here.

19). The Self Insured Employers 2Assoclation commenis against
the definition of disability used In the rules as being the
difference between what the claimant can do and what the claimant
may _want to do.

The references to disability have been removed from these rules
and this issue no longer matters.

20)y. A comment suggests that the rules prescribe the degrees of
impairment for various injuries.

This 1s not possible. Other than for the provisions of section
6(f) and 6{(m) dealing with the loss of specific portions of the
body, other injuries are generally a matter of infinite individual
degrees. : . : -
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21). A comment suggests the use of specifically used termg of
art such as "reasoned medical Jjudgement" and ‘“documented and
reascned'.

The suggested terms are the ones that attorneys and some
physicians are more used to. As such there is some clarity in their
use and this suggestion was 1ncorporated.

22). A comment suggests that a resume or curriculum vitae only
be attached to a report if the ciaim is in litigation.

This comment ignores the value of evidentiary decisions at the
Commissioner’s level. While it 1s agreed above that a £file of
approved providers can be maintained, the reguirements for gqualified
evaluators must be applied at all levels of review and not just in
litigation.

23). A comment suggests that the same weight be given to all
evaluators on the guestion of disability and <that the ftreating
physician should not hold a special ranking.

The statute at section 7(a) discussed above does give the
treating doctor the prercgative to recommend a PPD rating of up to
15% which must be generally accepted by the division. However, the
Guides recoghize that local community physicians do learn over their
careers what the requiremsnts are for performing jobs in that local

community. Thig plus thelr familiarity with their patlients does
place them in a unigue position to evaluate the disability of the
patient and to state an opinion. However, that opinion must be

accompanied by a demonstration of the prOVLder S famlllarlty and
knowledge and this is stated in the rules.

24y. A comment obdiects to the use of the term “handicap” in
section 5.5. : ]

The reference to disability has been removed from the rules and
this issue has been eliminated.

25. A comment wants the provisions of the series 1 rules
relating to OP evaluations set forth in these rules.

Reference to the series 1 rules can readlly be made without
having to encumber the series 16 rules with duplicative language.
If accepted, then the provisions of the hearing loss rules, series
13, would be egually necessary for duplication here.

26). A comment asks if HCAP’s psychiatric standards have been
set forth for comment. It iz suggested that the 1993 amendment
clarifving that mental-mental c¢laims are not compensable be
explicitly included. Another comment criticizes the standards at




Response to Comments

Series 16, Impairment Rules
September 13, 19942

Page & .

great length and raises 2 number of pertinent points to the use of
the standards.

These standards have not been the subject of specific public

comment. HCAP is revising the standards and they will be made
available for public comment as were the hearing loss rules. All of
the comments received on these rules have been made availlable to the
HCAP members and the comments will be considered by them. In the

meantime, +the standards that are in place were developed by a
committee of psychiatrists and psychologists from around the state
and was made up of _both “employer" and ‘“claimant" oriented
individuals. As a consensus document, the standards do have
validity but can be improved.. _

27). A comment suggests that the Guides should not be used and
that the experience of local doctors is more important in setting
PPD awards.

The comment does not take intoc account the great variety of
recommendations that are made on the same or similar injuries. One
purpose of the use of the Guides is to lncrease the predictabllity
of awards and to make them more consistent from case to case. In
addition, the peculiar place of the local treating doctor is given
deference in section 7a with regard to the 15% rule.. These rules
incorporate that feature of the statute.

28). A comment suggests that anvone should be permitted to
testify on both impairment and digabilitv. Evaluation of the weight
and merit of the testimonv can be made based upon the gualifications
of the evaluators.

In other areas of the law, the gualifications of an expert nmust
be determined before the witness 1s allowed to testify on an
opinion. Doing so avolds encumbering the record with worthless
"evidence" and wasting the time of <the £fact finders. A more
conservative use of the system’s resources can be had if only
gualified testimony and reports are permitted in the first place.

29). A comment suggests that the use of the back examination
form and the other forms provided by the Guides will be too
expensive. It is suggested that narrative reports are sufficient.

The back examination form in particular was developed to
provide the division with a consistent picture of a claimant’s
improvement or deterioration. By requiring similar tests and
consistent reporting of results from one examination to another, a
comparison between past reports and present reports as well as an
evaluation of the credibility of conflicting reports can be made.
These comparisons are difficult to impossible when reliance 1s made
solely on narrative reports. It was this difficulty which led to
the development of the forms in the first instance.
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Further, the forms reflect a coansensus of medical copinion on
what tests and results are needed to properly evaluate a claimant.
A form ensures that these tests are performed and the results
recorded.

that circumstances. where pavment will not be made to an IME is
"outrageous'.

The provision, section 7, simply notes that if the examination
and report are not what the division thought it was getting for its
money, then it will not be paid for. If appropriate supplement or
amendment is made to a deficlent examination or report, then payment
can be made.

31). It is suggested that the pumber of different evaluations
that will be needed per claimant will increase which will cause the
cost of rating a claimant to increase.

This increase - as well as an increase in costs per report -
was contemplated. Too often, claimants are evaluated in a plecemeal
fashion with various evaluations occurring at different times rather
than in a coordinated manner. It 1s believed that the actual number
of evaluations will not increase. Rather, they will be done at once
rather than stretched over various times of a claim’s life.

32). It is suggested that the number of physicians who will be
willing to . treat claimants and willing to do_ ratings will be
diminished.

Every time the division contemplates a change in past practice,

this objection i1s made by health care providers or by others. A
couple of statements to this effect are made 1in comments from
providers. Policy determinations cannot be made by giving great
weight +to these types of —objections, They sinply lead to a

continuance of the status guo.

The need for more IMEs is readily recognized. The division
must address méthods by which examinations can be performed in the
nunbers needed and in a prompt manner.

It must also be recognized that the Guides were developed by
physicians and not by state bureaucrats. The Guides reflect what a

gignificant portion of the medical community has decided 1is
necessary to conduct a proper rating.

33). One physician comments that the Guides are too generous in
the amounts that would be awarded. He prefers his own system which

results in lesser recommendations. He also indicates that he will
not make recommendations for PPD awards if he is forced fo use the
Guides. :

[
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The comment does not take into account that the use of the
Guides is to provide uniformity and consistency from one evaluator
to another. What is desired is & reasonable recommendation from the
evaluator, not one which 1s necessarily low. Equally strident
arguments can be made by physicians whose standard methods result in
greater amounts than the Guides would predict.

34). A comment asks the guestion whether the previously adopted
rules on hearing loss evaluations will be affected by these rules.

The rules note. iR section 6.2 that the previously adopted
series 13 rule is to be used instead of the chapter on hearing loss
provided by the Guides.

35). A_comment from a physician suggests that the rules are too
demanding in terms of documeptation and justifications reqguirements.

Again, it is noted that the Guides were developed by physicilans

for physicians’ use in these ratings. Also, where a physician
wishes to deviate from the Guides in a particular case, it is
necessary to receive an explanation of that necessity. Simply

accepting the physician’s statement that deviation was necessary
without reguiring an explanation leaves the decision maker with no
basis for accepting or rejecting that statement. This is
particularly troublesome when there are other reports in the record
which were conducted in accordance with the Guides and the decision
maker must decide which report to accept.

36). A comment reguests that the exact gualifications needed to
be considered an expert be provided.

A request has been made to the HCAP to develop such criteria.

37). A comment suggests that on some occasions, especially in
the orthopedic areas, the use of a professicnal group'’s manual may
be more appropriate.

it was intended that the flexibility in the rules would permit
this option. A greater specification of that flexibility has been
made. ST

38). A_comment suggests that the Guides rely too heavily upon
range of motions figures which are, in turn, too heavily influenced
by non—-objective items such as age and overall physical condition

unrelated to the injury.

The comment does not suggest another method for use in making
these determinations. The Guides do allow for taking these other
factors into account. Moreover, age and other conditions do enter
into the determination when the issue is permanent total disability.
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39). A comment suggests that West Virginia law reguires that
nain, even if obijective reasons for it are lacking, must be taken
into account in arriving at an impairment award.

Chapter 15 of the new edition of the Guides attempts to take
into account the presence of pain in making an impairment rating.
This differs from earlier versions of the Guides. The Guides note
that pain is a highly subjective matter. As a result, the method by
which the Guides attempts to rate pain is also largely subjective.
However, pain 1s now taken into account.

40). A comment suggests that an organ-system by organ—system
development of standards peculiar to West Virginia should be made as
has been done for hearing loss, péychiatric inijury, OP claims, and
other areas should be done in lieu of adoption of the Guides.

This approach was originally taken by the HCAP. However, when
the CGuides were changed from the third edition to the fourth, the
HCAP reviewed them and, with +the exceptions noted, concluded that
their independent work would only duplicate what was accomplished in
the fourth edition.

41)., A comment suggests that all medigal information must be
provided to the examiner and that it is often difficult to sort out
the effects of earlier injuries and diseases from the compensable
injury.

An exXaminer must be given access to all medical information
pertinent to the ratings decision. However, sorting out the affects
of earlier injuries and diseases will remain a difficult task that
often results in a Jjudgment call by the examiner. The agency does
not know of any way presently available to assist in this problem.
Its presence must simply be recognized and dealt with as best a
humanly possible. It must also be noted that this problem is not
unique to the adoption of the Guides.
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WEST VIRGINIA UNIVERSITY
SCHOOL OF MEDICINE

April 18, 1954
John H. Kozzk

Director, Legal Services Division
P O Box 3922

Charleston WV 25330-20272

2e:IlWg G- NHHb
NOISIAID V031438

Ref: Guidelines for permanent impairment and disability evaluations, evidence, and
ratings. '

Dear Mr. Kozak:
1 would offer the following comments concerning the above referenced proposed
rule.

Allow professional conducting evaluations to maintain current resume and/or
curriculum vitae on file with the Commissioner in lieu of attaching a copy of same to

each evaluation. This would decrease paper volumes handled, and potentially decrease
costs for evaluations.

The proposed rule references that it "sets forth criteria for the payment by the
division for the performing of evaluations and the furnishing of opinions”". After reading
the proposed rule, I find that this remains less than adequately defined. Set fees per unit

time should be carefully outlined and attached to the rule. This allows for equity in
reimbursement and may minimize confusion.

Concerning item 5.5 - I strongly believe that it is in the best interest of the
injured/ill worker being evaluated, and the State of West Virginia to request opinion per
evaluating professional as to how the impairment affects function. When possible,
evaluations should be obtained from professionals knowledgeable in rendering opinion on

functional capabilities and the need for accommodation. The ultimate goal is restoring
productivity, not simply to award impairment.

Thank you for the opportunity to comment.

Institute of Occupational and Environmental Health

3313 Health Sciences South PO Box 9190 Morgantown WV 26506-9190 Telephone 304 293-3693  FAX 304 293-2629
Equal Opportunity / Affirmative Action Institution
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John H. Kozak
April 18, 1994

Sincerely,
7

S Y
ol
nie R. Vale, M.D.

Clinical Director
IOEH

cc: Andrew N. Richardson, Commissioner
Alan M. Ducatman, M.D., Director IOEH
Patricia Treharne, HCAP, 2000 Kanawha Ave SE, Charleston WV 25304

JRV/nh




BEP-LEGAL DIVISION
L MAY 12 AM 8: 12 "

2008 Kanawha Boulevard, East, Charleston, WV 25311-2204 {304) 344-0349

May 5, 1994

John H. Kozak, Director Rae: Propesed Title #385 Series
Legal Services Division : 16 "Guidelines for

P.O. Box 3922 Permanent Impalrment and
Charleston, WV 25339-3922 Disability Evaluations,

Evidence, and Ratings"
Dear Mr. Xozak:

I am writing regarding Title #85, Series 16, and have some
comments. First of all, the psychiatric Sub-Panel of the Health
Care advisory Panel developed standards for impairment ratings
for psychiatric and emotional injuries for Workers' Compensation
claimants. As you know, the Health Care advisory Panel has
adopted the Guides Tc The EBEvaluation of Permanent Impairment by
the american Medical association, latest edition, except for the
psychiatric and the hearing loss impairment ratings. However,
the psychiatric sub-panel was strictly looking at what is now in
the aMa Guides, 4th Edition, Chapter 14 "Mental and Behavioral
Disorders" section. I wanted to make sure that psychiatrists
could continue to utilize Chapter 4, The Nervous System of the
Guides To The Evaluation of PpPermanent Impairment, which is
excellent in its description of brain problems. Psychiatrists,
neurologists, or neurosurgeons, who are evaluating brain injured
or brain diseased patients for impairment ratings, shculd use
Chapter 4 of the AMA Guides To The Evaluation of Permanent
Impairment.

Second of all, it is my suggestion that the Workers!'
Compensation Division develop a credentialling process £for
Independent Medical Examiners and to maintain a periodically
updated folder of credentialling information regarding each
examiner that performs such examinations as an examiner for the
Division. This would be in lieu of "a resume or curriculum vitae
that is to be attached to the report™. Attaching a resume or
curriculum vitae to each report would prove extremely cumbersome
for the Division, and clog up the microfiche and computers with
needless paperwork for examiners performing ithese examinations on
a freguent basis. The rule should be amended to make examiners
not credentialled by Workers' Compensation to provide such
curricula vitae.




Sincerely,

-—

ﬁ%ﬂ, -

Ralph S. Smith, Jr.,

Psychiatrist

RSS/cld

5/5/94

M.D.

John Kozak




workers’ Compensation Office of Judges  6aston Caperton, Govemor

Post Office Box 2233 Cormer oy Labor nG By St Resources \
Charleston, West Virginia 25328-2233 Robert J. Smith '
Chief Adminstrative Law Judge

May 16, 1994

Andrew N. Richardson, Chairman
Workers' Compensation Performance Council
112 California Avenue

Charleston, West Virginia 25305

Re: Comment on Proposed Guidelines for
Permanent Impairment and Disability
Evaluations, Evidence, and Ratings

Dear Chairman Richardson:

Please accept for filing my comments in regard to the above
mentioned proposed regulations. In the strongest possible terms, I

urge the Council not to adopt these regulations in theilr present
form.

Following are the major points which I believe fatally
flaw the proposal:

A The proposed regulations completely abolish the
manner in which permanent partial disability
evaluations are currently made, and the rules and
assumptions by which permanent partial disability
awards are currently determined and made.

A Having abolished the current rules and assumptions,
the proposed rules do not establish any pathway or
mechanism to go frcm impairment to disability.

A To my knowledge, no study exists which illustrates
the impact these new regulations will have on
claimants, employers, the Workers' Compensation Fund,
the Office of Judges, Workers' Cocompensation Appeal
Board, or the Workers' Compensaticn Bar.

Charleston office located at 601 MorTs Street. Regional offices located in Beckley and Fairment.
Address all correspondence £ the Charteston post office box.

An Equs! Opportunityy/Affrmative Action Employer




Andrew N. Richardson, Chairman

Workers' Compensation Performance Council
Page Two

May 16, 1954 .

Re: Comment on Proposed Guidelines for
Permanent Impairment and Disability
Evaluations, Evidence, and Ratings

A It is my belief the Workers' Compensation Fund does
not have employees in sufficient numbers or that
possess the necessary skills to undertake true
disability evaluations. Moreover, Fund management
has indicated that it will take more than a year to
put in place the numbers of employees with the skills
necessary to perform such evaluations.

A Because the proposed rules provide no guidance on how
to determine disability, it is certain that the rate
of protests to Commissiconer's Orders will
substantially increase, thus, further increasing the
workload of the Office of Judges.

A The proposed regulations inappropriately limit the
consideration of medical and precfessional evidence.

A The proposed regulations are a piecemeal approach to
dealing with Workers' Compensation issues concerning
benefits.

These comments are made in my capacity as Chief
Administrative Law Judge of the Workers' Compensation Office of
Judges. These rules provide no guidance to the Fund, the Office
of Judges, or the Appeal Board as to how to review the required
expert reports and determine a percentage of disability. IZf these
proposed regulations are to be considered by the Performance
Council at the July 14, 1994 meeting, I reguest an opportunity to
personally address the Council regarding this issue.

Your consideration o¢f these comments and my request 1Is
appreciated.

RIS:cm

cc: Performance Council Members
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The Honorable Andrew N. Richardson
Workers’ Compensation Fund

Post Office Box 3151

Charleston, West Virginia 25322

QWY 81 AVHYG
NOISIALG Tv931-ddd

Re:  Guidelines for Permanent Impairment and
Disability Evaluations, Evidence, and Ratings

Dear Commissioner:

We have reviewed your proposed Legislative Rule, Title 85, Series 16.
Thank you for the opportunity to file the following remarks:

POSITIVE COMMENTS:

1) We appreciate your goal of bringing a greater degree of consistency
to the rating of medical impairment related to compensable injuries. The rule will take
a major step toward that goal.

2) We appreciate your choosing nationally recognized medical standards
to use as consistent guidelines. Too often, West Virginia is on the frmge the exception
to regularly accepted standards.

3) We appreciate that your proposed rule is clear and concise.
Complicated and lengthy regulations can lead to confusion and additional litigation.

CONSTRUCTIVE SUGGESTIONS:

1)  We have reviewed the Guides to the Evaluation of Permanent
Impairment (4th ed. 1993), and often rely upon them in litigating workers’ compensation
claims. However, we do not presume to substitute our opinion on your choice of the
Guides for that of qualified medical experts. We recommend that careful inquiry be
made of the Health Care Advisory Panel to determine whether the Guides have been
fully scrutinized and have shown upon peer review to have been generally accepted by
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the medical community as the best choice for purposes of the proposed rule. It is our
understanding that the fourth edition of the Guides, as well as the earlier editions, have
been criticized for a lack of independent testing of both validity and reliability,
particularly in the orthopedic area. Since these guidelines will dramatically affect the
system, the most valid set of medical standards should be chosen.

2) Once standard procedures are adopted, confusion will result that will
prejudice both employers and employees unless the medical community has been
properly informed and given ample opportunity to adapt their office and examination
procedures. Thus, we recommend that you adopt a plan to properly educate and inform
appropriate vendors before the rule becomes effective. Also, we assume the rule will be
effective for evaluations performed after the effective date so that current opinions or
reports in pending litigation based upon earlier examinations will not be stricken from
the record.

3) It appears clear from the rule that you recognize certain claims will
not properly fit procedures outlined in the Guides. The workers’ compensation system
was designed to benefit people -- claimants and employers -- not a process. For example,
a person with congenital deformities may score differently on certain testing. To the
extent that language in certain parts of the rule seemed to require an inflexible
application of the rule to all claims, we have suggested language that recognizes the
need for guidelines, but permits appropriate exceptions that must be clearly defined.

4) Evaluating the qualifications of persons giving expert opinions is
critical. Though it may be easier to require evaluators’ resumes to be attached to each
report so as to properly outline qualifications, we have suggested that evaluators who
are regular vendors in the system be permitted to file current resumes annually. If the
process for indexing those resumes is administratively difficult, the system suggested
in the rule is a fair substitute. However, in a paper intensive process, we offer this
suggestion to save paper and cost.

AREAS OF DISAGREEMENT:

1 Nowhere does the rule recognize that the only medical impairment
relevant to an evaluator’s opinion is that resulting from a compensable injury. A fifty-
year-old claimant who no longer has the range of motion to touch his toes, though
medically impaired, should not receive workers’ compensation benefits if that
impairment relates to age, lack of proper exercise, nonwork-related injuries or causes
other than an injury on the job. We have suggested language that recognizes the
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purpose for the system: to justly compensate for injuries received in the course of and
resulting from employment.

2} The comprehensive guidelines published by the American Medical
Association relate to the evaluation of permanent impairment. Though disability is
referenced, the Guides do not contain an in-depth analysis of the inquiry necessary to
determine an individual’s disability that may result from that impairment. The
definition of disability contained in paragraph 3.2 of the proposed rule illustrates clearly
that disability includes the analysis of an individual's capabilities, background,
education, aptitudes, job description, motivation, and other factors that require
investigation and information beyond a medical examination. Therefore, we suggest
limiting the application of this rule to impairment ratings, upon which workers’
compensation benefits are granted in most cases, and that for permanent total disability
claims or other claims where there is a unique relationship between the effects of
impairment and an individual’s job, a separate rule be adopted for disability determina-
tions.

A rule related to disability determinations should only be effective after
protocols are adopted related to vocational evaluations, which currently use widely
inconsistent testing procedures, and should outline information which must be reviewed
to render an opinion on disability. The disability rule should also properly reference and
incorporate the concepts outlined in the vocational rehabilitation regulations recently
adopted by the Compensation Programs Performance Council.

In addition to these general comments, we have redlined a copy of your
proposed rule with our specific suggestions for language changes. Thank you for
considering our comments.

Very truly yours,

BOWLES RICE MCDAVID GRAFF & LOVE

it

Sarah E. Smith

SES/cjw
Enclosure

244908




SUMMARY OF PROPOSED LEGISLATIVE RULE

Guidelines for Permanent Impairment and Disability
Evaluations, Evidence, and Ratings

TITLE 85, SERIES 16

This proposed legislative rule establishes the requirements and procedures
to be followed by the Workers’ Compensation Division, parties to claims pending before
the division, health care providers, vocational professionals, and others involved in the
process of evaluating injured workers and then reporting opinions of the degree of
impairment or disability that the injured worker has suffered as a result of his or her
compensable injury or disease. _

In 1990, the Legislature created the Health Care Advisory Panel for the
purpose of advising the Commissioner on a number of health care related issues. One
such issue was the establishment of protocols and procedures for the evaluation of
claimants. The Health Care Advisory Panel has recommended to the Commissioner that
the "Guides to the Evaluation of Permanent Impairment," (4th ed. 1993), (hereinafter
referred to as "Gmdes") as pubhshed by the American Medical Association be geﬁe-raﬂy

.amam S el et

medical opmmns on the deg‘ree of impairment a claimant has suffered.

Exceptions to the use of the Guides are also provided for in the following
areas. The Health Care Advisory Panel has previously formulated recommendations in
three areas which have been adopted by the Commissioner. In the area of noise induced
hearing loss claims, a separate set of regulations has been adopted. In the area of
psychiatric and emotional injuries, a separate protocol and procedure has been
established. That protocol and procedure is incorporated into this rule. In the area of
back examinations, in addition to the requirements of the Guides, a previously adopted
back examination form has been incorporated into this rule. The rule also exempts
claims for occupational pneumoconiosis from the Guides as that area has been
adequately addressed through the procedures of the Occupational Pneumonoconiosis
Board.

The rule requires that all impairment evaluations be conducted in
accordance with the Guides or the incorporated standards. The report must demonstrate
that the examination was so performed and the factual results of the examination of the
claimant must be set forth in the report. Any degree or percentage of impairment that
is offered by way of an opinion must have its factual basis set forth in the report and the
opinion must itself have been formulated and calculated in accordance with the
standards T atata i tR Spedi ity v hy se. of the standardsiwould ‘be inappropriate
égﬁﬂ;&mth Sctsof the indicidual.clat. Failure to meet these requirements will
result in the rejection of the report and opinion as not being credible or reliable evidence.

The rule requires that the professional conducting the evaluation, giving
the report, and making the opinion must be qualified and competent in the necessary
fields of expertise. These qualifications must be shown by way of a ciitfént resume or




curriculum vitae that is to be attached to the report or filed annualiy with'the Workery'
Compensation Fund &nd available to'theé parties Gpon Tequest.

The distinction between impairmént ratings and disability ratings is stated.
The rule requires that disability ratings be provided only by professionals qualified to
do so and that the qualifications be shown.

The rule also sets forth criteria for the payment by the division for the
performing of evaluations and the furnishing of opinions.




TITLE 85
LEGISLATIVE RULES
BUREAU OF EMPLOYMENT PROGRAMS
WORKERS' COMPENSATION DIVISION

SERIES 16
Guidelines for Permanent Impairment and-Bisability
Evaluations, Evidence, and Ratings

§85-16-1. General,

1.1. Scope. ~ This rule implements the provisions of West Virginia Code,
§23-4-3b(b), §23-4-7ath), and §23-4-8, regarding the procedures, forms, evidence, and
fits. In

1.2. Authority. — West Virginia Code, §21A-2-6(2); §21A-3-7(b) & -T{(c);
§23-1-1; §23-1-13, and §23-1-15. Pursuant to West Virginia Code, §21A-3-7(c), rules
adopted by the compensation programs performance council and the commissioner are
not subject to legislative approval as would otherwise be required under West Virginia
Code, §29A-3-1 et seq. Public notice requirements of that chapter and article, however,
must be followed. This rule has received the approval of the Secretary of the
Department of Commerce, Labor and environmental Resources.

1.3. Filing Date. —
1.4, Effective Date, —
§85-16-2. Purpose of rule,

The purpose of this rule is to implement the provisions of West Virginia
Code, §23-4-3b(b), §23-4-7a(h), and §23-4-8, which relate to the development of standards
for the rating of permanent impairments suffered by claimants as a proximate result of
their compensable injuries or diseases. The standards adopted by this rule have been
approved by the health care advisory panel and recommended to the compensation
programs performance council for its adoption. This rule does not apply to the
additional factors, beyond impairment, that determine the degree of disability suffered
by a claimantPHordpes the Tule apply 1o Hedical Tecords or othet Tnformation relevant

o priet-r]

AT iLvesEration of the.clatmant's medical history. The rule is applicable to all ratings
for permanent partial impairment er-di H7-8 or-permanent-total-impairs oF

e - o a i g

submitted by any party to a claim and to
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§85-16-3. Definitions.

As used in this legislative rule, the following terms have the stated
meanings unless the context of a specific use clearly indicates another meaning is
intended.

3.1. "Commissioner" means the Commissioner of the Bureau of Employ-
ment Programs pursuant to West Virginia Code, §21A-2-1, and West Virginia Code,
§23-1-1, and any deputies designated pursuant to West Virginia Code, §21A-2.12 & -13.

3.32. "Division" means the Workers’ Compensation Division within the
Bureau of Employment Programs as provided for by West Virginia Code, §21A-1-4, and
West Virginia Code, §23-1-1 et seq.

3.43. "Guides" means the "Guides to the Evaluation of Permanent
Impairment," (4th ed. 1993), as published by the American Medical Association or such
later edition as may have then been published.

3.84. "Permanent impairment" T€l8ted 0. & compensable injity means an
impairment "that has become static or stabilized during a period of time sufficient to
allow optimal tissue repair, and one that is unlikely to change in spite of further mediecal
or surgical therapy.” Guides at page /1. An "impairment” is defined as "an alteration
of an indiwdual’s health status” and is "assessed by medical means and is a medical
issue." An impairment is theilosSTor-abnormality. of: psycﬁéiggxcai or anatomical
structire 84 function that'r Fesults 14 "a deviation from normal in 2 body part or organ

system and its functioning.” 1d.

§85-16-4. Adoption of Standards.

Except as provided for in section 6 of this rule, on and after the effective
date of this rule all evaluations, examinations, reports, and opinions with regard to the
degree of permanent impairment which a claimant has suffered shall be conducted and
composed in accordance with the "Guides to the Evaluation of Permanent Impairment,”
(4th ed. 1893), as published by the American Medical Association or such later edition
as may have then been published. If in any particular claim, the examiner is of the
opinion that the Guides or the section 6 substitutes cannot be appropriately applied,
then the examiner’s report must thoroughly document and explain the basis for that
opinion.




$§23-16-5. Evidentiary Regquirements.

5.1. In order to be found to be credible and reliable for evidentiary
purposes during the course of a workers’ compensatmn claim for benefits at any level of
review thereof, a report which reles upon”the Guides must demonstrate that the
evaluation and examination that it memorializes was conducted in accordance with the
Guides and that the opinion with regard to the degree of permanent impairment suffered

by a claimant was arrived at and composed in accordance with the requirements of the
Guides.

5.1.1. The report must state the factual findings of all tests,
evaluations, and examinations that were conducted and must state the manner in which
they were conducted so as to clearly indicate their performance in keeping with the
requirements of the Guides. For any evaluation and examination of a compensable back
injury, the back examination form previously adopted by the health care advisory panel
must be completed and submitted with the narrative report. A copy of the current
edition of the back examination form is attached hereto and is incorporated herein as
if fully set forth. A report and opinion submitted regarding the degree of permanent
impairment as a result of a back injury without a completed back examination form
shall be disregarded as not reliable and not credible.

5.1.2. The opinion stated in the report as to the degree of permanent
impairment must reflect the process of calculation as stated in the Guides so as to
demonstrate how the degree of permanent impairment was arrived at and calculated.

5.1.3. As stated in the Guides, at page 1/5, section 1.5: "The
physician performing an impairment evaluation must provide more than a number or
percentage. The physician should provide as comprehensive a medical picture of the
patient as possible, using the Report of Medical Evaluation form (p.11) as an outline.
If this is done, the person receiving the evaluation will be able to determine how the
medical information fits with the nonmedical information and will have the basis for an
improved understanding of how the impairment may affect the patient’s employability
and daily activities," (Insertion in the original).

5:L.4.-To the extent thai faclors other f:hami:he Compensable injury, me may
nEimp: pinion:"state deter

5.82. The qualifications of the expert giving the opinion on the degree of
permanent 1mpalrment must be shown by way of an attachment to the report in each




ér. The attachment may “be in the form of a resume or curriculum vitae and must be
sufficient to qualify the opinion giver as an expert in the field of impairment determina-

tion. Th& parby prodiding report front an expert whose regiime or curriculum vitae 38
~Fuond xa tﬁeri‘than”attached ‘to the- report‘ mu.st produce 4" Copy. of’ ’cI:e

bt .Mw.ﬁ. T —-Mw&& =

documentf:o any party up uggn reqwest Failure to so qualify the opinion giver shall result

e

in a finding that the opinion and findings in the reports offered by that opinion giver are
not reliable and not credible.

5.63. In any claim for occupational pneumoconiosis benefits (section 6.1),
for noise induced hearing loss (subsection 6.2), or for mental and emotional loss
(subsection 6.3), the application of these evidentiary requirements of this section 5 shall
be based upon the guidelines referred to in subsections 6.1, 6.2, and 6.3 in lieu of the
Guides. All of the other requirements of section 5 shall be accordingly applied.

§23-16-6. Exceptions to the Guides.

The following portions of the Guides or their suceessor provisions shall not
be used in the determination of the degree of permanent impairment that has been
suffered by a claimant for workers’ compensation benefits.

6.1. In claims for occupational pneumocconiosis benefits, the provisions of
Chapter 5, "The Respiratory System,” are exempted from this rule. The provisions of
the statute related to occupational pneumoconiosis, rules adopted in accordance with the
statute, and policies and procedures adopted by the occupational pneumoconiosis board
adequately and separately control the determination of the degree of permanent
impairment suffered by such a claimant.

V0




6.2. In claims for noise induced hearing loss, the provisions of section 9.1,
Chapter 9, "Ear, Nose, Throat, and Related Structures,” are exempted from this rule.
The legislative rule styled "Protocols and Procedures for Performing Medical Evaluations
in Noise-Induced Hearing Loss Claims," 85 CSR 13 (1993), were previously promulgated
for such claims.

6.3. In claims for mental and emotional loss, the provisions of Chapter 14,
"Mental and Behavioral Disorders," are exempted from this rule. Separate standards
for such claims have been developed by the health care advisory panel and are attached
hereto and incorporated herein as if fully set forth.

6.4. In those claims affected by the provisions of West Virginia Code,
§23-4-6(f), the minimum degree of disability stated there shall be applied in lieu of any
lesser finding based upon any degree of permanent impairment which may have been
determined in accordance with the Guides.

6.5. In those claims affected by the provisions of West Virginia Code,
§23-4-6(m), the conclusive presumption of total disability stated there shall be applied
in lieu of any lesser finding based upon any degree of permanent impairment which may
have been determined in accordance with the Guides.

§85-16-7. Payment for evaluations.

The division shall not make payment to any impairment or disability
examiner whose reports, opinions, examinations, or evaluations are not conducted,
performed, and composed in accordance with this rule. In the event payment was made
prior to a determination that the report, opinion, examination, or evaluation was not
conducted, performed, or composed in accordance with this rule, then the amount so paid
shall be recovered from the examiner either by way of a direct repayment to the division
or by way of an offset against any future sums that may be owed by the division to the
examiner for any services rendered for or to the division or for or to a claimant.

§85-16-8. Severability

If any provision of this rule or the application thereof to any entity or
circumstance shall be held invalid, such invalidity shall not effect the provisions or the
applications of this rule which can be given affect without the invalid provisions or
application and to this end the provisions of this rule are declared to be severable.

244881
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Mr. John H. Kozak, Director
Legal Services Division

Workers’ Compensation Division
601 Morris Street

Charleston, West Virginia 25301

RE: Proposed Legislative Rule: Guidelines for Permanent
Impairment and Disability Evaluations, Evidence and
Ratings

Dear Mr. XKozak:

Please find enclosed herewith brief comments prepared as
a result of review of the proposed rule noted above.

My kindest regards.

TEH:tsn
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COMMENTS TO THE PROPOSED LEGISLATIVE RULE, TITLE 85, SERIES 16
“"GUIDELINES FOR PERMANENT IMPAIRMENT AND DISABILITY EVALUATIONS,
EVIDENCE AND RATINGS"

Section B5=16-2 and Section 85=-16=-5(5.1)

Pursuant to Section 85-16-2, the rule is applicable "to
evidence submitted by any party to a claim" as well as to the
evaluations sought by the Workers’ Compensation Division.
Additionally, Section 5.1 of Code Secticon 85-16-5 provides that for
any repert to be deemed credible and reliable, such report must
conform to these rules and apparently applies to any report
prepared for "evidentiary purposes during the course of a workers’
compensation claim for benefits at any level of review". Both
these sections purport to apply the rule regquirements to reports
which are submitted by either party in a litigated claim before the
Office of Judges. If that is the intention of the rule, the sanme
needs to be clearly stated and some guidance must be given with
regard to the use of nonconforming reports previously submitted
into litigation in claims where a final order has not yet been
entered.

General Comments

While the overall purpose of this rule is to bring
conformity to the quality of evidence being considered by the
Workers’ Compensation Division and apparently to the evidence being
submitted by the parties to a claim, some consideration must be
given to the present reguirement of West Virginia Code §23-4-
7a(c)y (1) . Pursuant to that particular code provision, if an
authorized treating physician recommends a permanent partial
disability award of 15% or less, the Commissicner is required to
enter an award based upon such a recommendation. Specific
provision should be made in the proposed rule to deal with such
situations to insure that such awards are based upon "credible and
reliable evidencs".

AWWOZALS
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Director, Legal Services Division < <
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«w o
—

Charlesteon, WV 2533%9-3922
Re: Comments to Guidelines for
Permanent Impairment and
Disability Evaluations,
Evidence, and Ratings

Dear Mr. Kozak:
The first and most critical comment I have concerning the
new proposed rule is that it is supposed to be Guidelines for

Permanent Impairment and Disability Evaluations and it does not

address the additicnal factors, beyond impairment, that determine
This rule is

the degree of disability suffered by a claimant.
It's avowed purpose is to

therefore cenfusing and rastrictive,
ive guidance but the most difficult determinations are how the

?mpalrment and the "additional factors" interact and effect ones
The Commissioner and performance council should

ability to work.
address this tough issue instead of leaving partles to guess at
what is to be done and by whom. There are times when egual
impairment will result in different disabilities for different
individuals. An example weuld be that a 15% lmpalrment to the
lumbosacral spine might egquate to a lesser disability to a
college professor than it would to a gas statlon attendant.
Without this issue being addressed this rule is virtually
worthless except to watch the fund rubker stamp doctors
inmpairment ratings.

Given this rule, parties will be left with trying this and
trying that. This w1ll breed litigation. Already exorbltant
legal expenses will increase for employers and claimants in many
cases will get more than they deserve. Others will be left
wondering what type of evidence they need and what type expert
through which to present it to get there just rating. Dealing
with this problem in that fashicn will result in inconsistent
application ¢f the law.

I perceive a problem with the adoption of the AMA Guide to
impairment rating by this rule. One cannot adept a regulation
more restrictive than the underlying substantive statutes. The
AMA Guide is in many instances more restrictive than our
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substantive statutes. BAn example is the AMA Guide 4th Edition
for the loss of a great toe indicates a 5% impairment is
appropriate when our code awards a 10% permanent partial
disability. This is only one exanmple as there are many more
instances where the AMA Guide would mandate a lower award than
our statutes. Such a change can only be made by the legislature.
A more difficult problem would exist when for example an
individual would lose one-half of a great toe.

The second problem with the total consumption of the Guide
is that it is merely a guide. It should be used as such and not
be adopted as black letter law.

Sub-section 5.1.3 sets forth the importance of a thorough
consideration of the medical information along with the
non-medical information. However, as previously noted these
rules fail to give guidance on what type of expert would be
acceptable to address this issue. The rule further fails to
state how the fund will deal with this information.

It has been my experience that a lot of claimants asked to
deal with the pain diagram section of the Back Examination form

are confused by it. The examiners should be instructed to insurs
that the examinee understands what they are being asked to do.

James M. Robinson

JMR/1lfs




WEST VIRGINIA SELF-INSURERS
ASSOCIATION’S COMMENTS TO THE GUIDELINES FOR
PERMANENT IMPAIRMENT AND DISABILITY
EVALUATIONS, EVIDENCE, AND RATINGS

§ 85.16-3 Definitions

Throughout the proposed Guidelines, references are made to the "qualifications” and the
"expertise” of the opinion giver. The Association believes that the definition of a "qualified
evaluator” should be set forth in this secton, to go along with the definitions of other pertinent
termns used in this rule. Furthermore, the Association is of the opinion that the Health Care
Advisory Panel should adopt guidelines to be used in certifying an opiniop-giver as one who is
qualified to evaluate. Finally, the Association advocates that one who makes a recommendation
for a permanent impairment rating must fall within the definidon of a qualified evaluator, as
opposed to being merely a treating physician.

The Association believes that the definifion of disability, under Paragraph 3.2 of this
section is problematic. By asserting that disability may be thought of as the gap between what
a person can do and what the person need or wants to do, this proposed guideline opens the door
for many people who simply do not have a disability to be deemed "disabled." For example, it
is not uncommeon for a person to want to perform a particular activity or task, but simply cannot
for a number of reasons, besides impairment. Consequently, the Association recommends that
the definition of disability as set forth in Paragraph 3.2 would be sound without the assertion of
this so-called gap distinguishing what a person can do from what he or she may want to do.

§ 85-16-4 Adoption of Standards
The Association is pleased with the requirement of utilization of the American Medical

Association’s Guides to the Evaluation of Permanent Impairment (AMA Guides) in medical

evaluations to determine the degree of permanent impairment which a ¢laimant has suffered. The




Assaciation also agrees that an examiner must be required to document his or her reasons for not
following the Guides should he or she choose not to do so. We would merely suggest that the
rule itself be consistent with the concept of scheduled injuries, such as those set forth in W. Va.
. Code § 23-4-6(f). For example, the rule could set forth degrees of impairment which would
correspond to various injuries, where such degrees reflect the allocations of impairment set forth
in the AMA Guides.

3 85-16-5 Evidentiary Requirements

Under Paragraph 5.2, the proposed rule requires that the opinion on the degree of
disability suffered by a claimant "must be shown and explained in detail” The Association
believes that the terms "shown and explained in detail” are rather vague. Rather, this section
should be couched in a more recognizable term of art which has been accepted by courts and
other administrative bodies, such as "documented and reasoned,” or "reasoned medical judgment.”

With respect to Paragraph 5.3 under this section, which requires the qualifications of the
expert to be attached to his or her report, the Association suggests that this rule should clearly
spell out that the requirement only applies to evaluatons performed as part of a litigated claim.
Furthermore, perhaps the Workers® Compensation Division could keep an updated "master list"
of experts who are presumptively qualified so that in the event a clerical error would result in
a failure to attach a curriculum vitae, then the report will still be deemed reliable.

Under Paragraphs 5.4 and 5.5, the Association recommends that these provisions should
be drafted more clearly so as to ensure that the Regulations will allow all evaluators, 'mclu&jng
those who perform evaluations at the request of employsrs, to give an opinion on disability,
which will have the same weight as any opinion given by an evaluator who performs an
evaluation at the request of the Commissioner or the claimant’s treating physician. Specific

reference is made to the statement in Paragraph 5.5 regarding how well a physician may be




acquainted with a claimant’s activities and needs. Under the proposed rule, such a pl}ysician may
also express an opinion about the presence or absence of a disability. The Association submits
that this is rather one-sided, in favor of claimants. Rather, this rule should be drafted to permit
equal weight to be given to the opinions of all evaluators.

Furthermore, the use of the word handicapped in this rule is also problematic, We believe
that, standing alone, this term lends itself to a connotation of permanent impairment. If it
remains in the rule, then the definition which accompanies it in the AMA Guides should also be
included, which sets forth the view of federal law in determining whether a person is
handicapped.

§ 85-16-6 Exceptions to the Guides

Under Paragraph 6.1 of this section, the provisions of C.S.R. § 85-1-20, including the
Table for Impairment of Pulmonary Function, should be set forth so as to provide a complete
guideline for evaluating pulmonary impairment.

With respect to mental and behavieral disorders, as set forth in Paragraph 6.3, it is not
clear as to whether or not the standards developed by the Health Care Advisory Panel have ever
been sent out for public comment, or if they are already in place and are being utilized.
Furthermore, the Association suggests that this provision should be clarified to reflect the 1993
legislation which repealed the compensability of the so-called "mental-mental” claim. In other
words, the provision should be written so as to provide guidance to evaluators that, in order to

be compensable, a mental disorder must be accompanied by a physical injury.
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May 16, 1994

John H. Kozak, Director

Legal Services Division

Bureau of Employment Programs
Post Office Box 3822

Charleston, West Virginia 25339-3822

Dear Mr. Kozak:

Please find enclosed herewith my comments regarding policy
statement for the handling of requests for permanent partial disability awards,
and comments directed towards the proposed legislative rule for the guidelines
for permanent impairment and disability evaluations, evidence, and ratings.

| would like the opportunity to appear before the appropriate
authority to further express my comments orally regarding the proposed policy
statement and rule.

Sincerely you

TPMicig

Enclosures
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COMMENTS OF THOMAS P. MARONEY
REGARDING GUIDELINES FOR PERMANENT IMPAIRMENT
AND DISABILITY EVALUATIONS, EVIDENCE, AND RATINGS

§85-16-1

1.2. Authority. -- The undersigned has not seen the letter of
approval of the Secretary of the Department of Commerce, Labor and
Environmental Resources, but would like to see the Secretary’s comments in
order to express thoughts concerning the Secretary’s communication regarding
this matter.

§385-16-2; §85-16-3; §35-16-4

The undersigned is totally opposed to the use of the "Guides to the
Evaluation of Permanent Impairment” (4th ed. 1993), as published by the
American Medical Association for the use of establishing impairment and
disability of injured workers. The preface to this book indicates to the users that
they are merely guidelines, and are not to be regarded as totally authoritative in
nature. Often, treating or examining physicians in West Virginia are more aware
of the impairment and disability definitions as applied to the real work setting,
and, therefore, are in a hetter position to express opinions as to disability and

impairment from their own practical experiences, as opposed to those set forth
by the "Guides."

§85-16-5

5.1-5.6. The West Virginia Workers’ Compensation Fund is the
initiating party to determine the degree of disability that an injured worker has
as a result of an indusirial accident, disease, or occupational pneumoconiosis.
The Fund should secure from physicians prior to the referral, the curriculum
vitae or other necessary background information of a physician and have it on
file. In most instances, all physicians in West Virginia have agreed to become
treating physicians under the Workers’ Compensation Meadical Provider Program.
At the time that the physician becomes a provider, his or her qualifications
should be placed on file with the Fund. Only in those instances where the Fund
does not have prior knowledge of the physicians background should it be
necessary to secure a curriculum vitae or resume.

Opinions expressed: by physicians, psychologists, physical
therapists, and vocational rehabilitation or guidance workers should be allowed
as to on both impairment and disability. The issue here is not whether or not the
person should be allowed to express an opinion, but the weight should be




attached to each depending upon his or her experiences and qualifications in the
fields of medicine, vocational rehabilitation and training, physical impairment
from physical evaluation performances, and psychological and/or psychiatric
involvement and overlay.

The use of the forms attached to be completed by the physician
and/or provider will not accomplish what needs to be done in the evaluation of
permanent disabilities. These requirements will increase the cost to claimants,
the Fund and employers. The current system of being provided a narrative
report by physicians in West Virginia has time and time again proved to be
effective in the administration of the West Virginia Workers’ Compensation Fund.

These proposed regulations are attempts to create a standard such
as is found within the Occupational Pneumoconiosis Rules and Regulations.
However, medical evaluations for traumatic and/or psychiatric injuries to the
person cannot be categorized as those breathing impairments which are found
in occupational pneumoconiosis cases.

The increased cost to all parties utilizing these methods violates the
spirit of the West Virginia Workers' Compensation Laws under these proposed
regulations.

§85-16-7

For the Fund to refer a person to any disability or impairment
examiner for an examination, report, and opinion, and, then not pay for the same,

is totally outrageous.
Respectfu!l 7m:ﬁed

Thora PMaroey
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Bureau of Employment Programs Gaston Caperton, Governor
Workers’ Compensation Division Andrew N. Richardson, Commissioner
601 Morris Street

Charleston, West Virginia 25301-1418

Workers’ Compensation Division
801 Morris Street
Charleston, West Virginia 25301

Aftention: Sam Bays

TO: OUR VALUED INDEPENDENT MEDICAL EXAMINERS & PROVIDERS

FROM: Claims Management Redesign Committee and
HCAP (Health Care Advisory Panel)

DATE: May3, 1894

A major overhaul of the West Virginia Workers’ Compensation Division is in progress,
in fact, the changes will be dramatic.

As many of you now know, we are eniering into a new era in our approach to case
managemeant. The 4th Edition (most current) of the AMA Guidelines fer Rating
Impairmeni has been adopied as our preference for use by the independent examiner.
The Health Care Advisory Panel is also developing clearer guidelines in regards to the
appropriate treatment of injured workers with workers' compensation claims.

Continuing with a positive outlock to the many changes, we are aiso addressing in
greater detail the independent medical examination process. Our goal is to increase
the effectiveness and timeliness of the reports and io provide coverage for these
examinaiions in areas of the state where a shortage of examiners now exists.
With that in mind, we recognize that you and your staff are a valuable source from
which we gain insight and have developed a guestionnaire on the reverse side of this
memorandum for your input. Your earnest and timely response is of great impertance
to us. Also, feel free to elaboraie on issues that are not identified on the form. Your
comments and those of your staff will receive our attention. it would be most
appreciated if you could respond within the next 10 - 15 days.

Please fold this letier so that our address (see ébove) will appear in the window of the
envelope provided. Thank you.




Belinda S. Morton
Atforney at Law ] P‘E,E -

May 1994

106 Maple Street 7

P.O. Box 636 , SLMAY 17 AMI0: 5
Fayetteville, WV 25840-0636 _

(304) 574-3000

John H. Kozak, Director
Legal Services Division

P. O. Box 3922
Charlestonn, WV 25339-3922

Re: Proposed Exempt Legislative Rule, Title 85, Series 16,
Guidelines for Permanent Impairment and Disability
Evaluation, Evidence and Ratings

Dear Director Kozak:

I have reviewed the proposed rules regarding the above-captioned matter,
and, although I agree that a definite standardizatfon of the impairment and
disabkility ratings process neads to be implemented, there appears to me that some
of the provisions seem to be extreme and ambiguous in nature.

In reviewing the proposed rules, the major goals appear to be the reduction
of costs to the Workers' Compensation system, while providing more thorcugh,
comprehensive, accurate and fair evaluations for claimants. It is estimated that
implementation of these rules will increase Workers' Compensation expenditures
from one to three milHon dollars vearly. However, basad on the proposed
guidelines, I weould think that Compensation’'s expenditures will be much greater
than is estimated because claimants will need to be referred cut to various experts
in order to comply with the proposed standards., For sxample, wiile a medical
doctor may be gualifiad to evaluate a claimant for his physical "impairment", he
would not customarily be gualified fo evaluate a claimant as to the degree of
"disability" from which he might suffer. As such another evaluation would have
to be performed by a qualified psychologist because the disability issue is a
personal, seocial and occupational one. Further, it appears that claimants may
also be required to undergo "FCE and EMG" studies in order to comply with the
propesed standards. This means that each claimant may be required to undergo
at least three separate evaluations, not to mention a psychiatric evaluation, if a
claimant has been diagnosed as having such an impairment as a direct and
proximate result of his occupatonal injury.

Further, it is my judgment that the proposed rules will greatly eliminate
and/or limit the number of physicians who will be willing and/or qualified to treat
and/or evaluate claimants. Although not specifically addressed in the rules, it
appears that, not only will the Fund's evaluators need to be experts in their
fields, but also the claimants will need to secure the services of experts who are
qgualified in their certain arszas of expertise befora their findings and
recommendations will be considered or given any credence, whaitsoever. I have
been a "workers' compensation attorney" for many years, and, unfortunately, it




John H. Kozak, Director
May 13, 1994
Page: Two

has been my experience that experts such as this will only examine claimants if
they have been referred to them by their attending physician. At present,
claimants experience problems in obtaining physicians because said physicians
are extremely hesitant to accept individuals as workers' compensation patents.
The major reasons given by said physicians for their hesitancy are (1) the Fund's
refusal to pay them and/or the dilatory manner in which they are paid and (2)
they find it very exasperating to have wait to find out whether or not the Fund is
going to either authorize or deny treatment and/or diagnostc testing that they
feel is necessary. Now, combining their present attitudes with the stringency of
the proposed rules, it is my judgment that, as above stated, it will greatly limit
the number of physidans that will be willing to treat claimants.

Furthermore, the proposed rules will greatly limit a claimant's ability to
effectively litigate his/her claim if he/she so desires. As I am sure you know, the
majority of workers' compensation claimants have very minimal and/or limited
incomes, which makes it extremely difficult for them to come up with the
necessary funds to have independent evaluations performed. At present, the
majority of physicians charge fees from somewhere in the neighborhood of $400.00
to $500.00. However, if these rules are enacted, I have no doubt in my mind that
their fees will almost double. As such, it appears to me that the only parties who
will be benefiting from the proposed rules will be the Fund and the employer .
because they have much greater resources at their disposal than does the
claimant. This means that claimants will be compelled to acquiesce to the Fund's
evaluators' recommendations and/or the employers' evaluators' recommendations,
inasmuch as they will not be able to bear the financial burden of procuring their
own Independent evaluations.

As above stated, I do agree that a definite standardization of the
impairment and disability ratings process needs to be implemented. However, I
also believe that, as the Workers' Compensation Fund was designed in aid and
support of the injured worker, further consideration should be given to their

plight.

smrr?h»\

BELINDA S. MORTON, ESQUIRE
BSM/1r

ccs Linda Rice, Chairperson
Workers' Compensation State Bar Committee
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WED LESAL OFFice

John H. Kozak

Bureau of Employment Programs
PO Box 3922 = . )
Charleston, WY 25339-39:Z2

Dear Mr. Kozak,

T am in receipt of recent memorandum which I presume gives me
the option to respond to it. Apparently legislation is coming along
in hopes of developing guidlines for impalrment rating, disability
evaluation, etc. First of all, the question of impairment based on
the AMA guidelines is, in my cpinion, 2 major error. These guidelines
are grossly exaggerated in terms of what a reasonable impairment
should be. For example, if a patient has a lumbar strain and sprain
syndrome, which is a typical diagnosis, and no objective pathology
on diagnostic studies, specifically MRI or myelogram/CAT scan, the
patient if they never gef better, which occurs, it would be entitled
a 3% ilmpairment rating for that areaz cof the body. Multiple areas
of strain and sprain might increase this to 7% but 5% could represent
impairment for multiple areas. A patient whe has an objective path-
olegy, such as ostecarthritis, or spondololysis, might be than
entitled to 10% impairment of the whole person. On table 33 we have
patients with a grade 1 or 2 spondololysis entitled to 20% impairment
plus additional impairment due to other eififects. There is also
impairments based on ipability to bend. Try dealing with patients
who are cobese or uncoporative; it doesn’t happen. Does that mean
that their entitled to a 30 or 407 impairment? In summary I am
quite comfortable with the reascnable impairment classification that
I have developad myself, this is roughly in 1ine with what Dr. Bob
Wilson recommends beczuse many times we see patients together. I
would be glad to outline this impairment rating in detail.

The other major factor which should be considered is that the
interval of time should be abbreviated for patients who are getting
temporary total disability. This is costing the gsystem a fortune.

I can't tell you how many patients have simple strain and sprain
syndromes that den't get the situation resolved in two or three months
which would be correct in my cpiniom. First of all the HCX Corporation
frequently refuses testing so a diagnosis can't be mzde and the patients
remsin on ITD.. Than when a diagnosis is fimally made (le. strain and
sprain syndrome) they continue with this indefinitely in some cases
perhaps vears. Most of us when we sprain an ankle we're back to

work in two weeks. Some of these people go on permanent disability
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Neurvlogival Surgery

" 300 Davisson Run Road 204-624-6601
Suite 301 FAX: 304-624-4728
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for a sprain after years of temporary total disability. I think
there.is a lot of room for improvement and I have in the past offered
my services but to no avail. Perhaps this letter will stimulate an
interest.

Yours sincerely,

e

}Iqames D. Weinstein, M.D.

v . \.

JDW/5kw N B .

P.3. If I must use the AMA guidelinéksceﬁsider that I will turn in
my evalutor badge and will no longer coffer commentary about my
patients in that regard either.




Buresu of Employment Programs Gaston Caperton, Covernor

Legal Services Division John Ranson, Catinet Secetary,
Post Office Box 3922 Amcrew . Henarueon, commemoner,
Charleston, West Virginia 253332922 Emekoyerit oS

M EMORANDUM

To Workers' Compensation Practitioners

John H. Kozak
Director, Legal s Al

DATE: May 11, 15854

RE: Proposed Legislative Rule: Guidelines for
Permanent Impailrment and Disability Evaluations,
Evidence, and Ratings; Title 85, Series 16.

The Compensation Programs Performance cCouncil has issued the
above noted proposed rule for public comment prefatory to the
Council's adortion of a permanent rule. The comment period has been
extended until July %, 19%4, in respcnse to a number of requests for
additional time to submit respcnses. The r™le is not in effect at
this time as an emergency rule.

The purpose of .the rule i1s to bring uniformity of methodology
to the ©performance of examinations for impairment ratings,
composition of reports, and opinions on the degree of impairment
which a workers' compensation c¢laimant has suffered. The rule
incorporates three items by reference: first, the previously adopted
back examination form; second, the previously adopted psychiatric
standards; and third, <he "Guides to the Evaluation of Permanent
Impairment,” (4th ed. 1993}, as published by the American Medical
Association. The Commissicner's Health Care Adviscory Panel has
recommended the adoption of thase three standards £or impairment
rating. Please note that the rule is not applicable to examinations
and reports related to treatment issues or to the extension of
temporary total disability benefits.

Further, the rule notes the distinction between impairﬁent and
disability as defined in the Guides and the law and incerporates
that distinction inte the ratings process.

Copies of the preoposed rule may be obtained from the QOffice of
the Secretary of sState, State Capitol Building, cCharleston, WV
25305, or by ¢alling (304) 558-6000. Your review and comments are

invited. The comment periecd has been extended to July 5, 1994,
until 5:00 p.m. only written comments are bheing accepted. There
will not be a public hearing on the rule, Comments should be sent

to my attention at the address noted in the letterhead.

Offices iocated at 601 MorTis Street
An Egqual Ooportunity/Affirmmative Action Empioyer




William C Morgan, Jr., M.D.
Crology
Diseases & Surgery of the Ear

Janer S. Strohl
N WiLiaM C MorGAN, Jr, M.D., INC.  “Adminiscracor

May 20, 1994

Mr. John Kozak

Director, Legal Services Division
P.0. Box 3022

Charleston, WV 25339-3922

Dear Mr. EKozak:

I have noted your memo of 05/11/94, and I wonder hovw it can fit into
the hearing evaluations. We have worked on the guides for West
virginia on a number of occasions, as you well know, and they do not
coincide with the AMA Guides to Evaluation of Permanent Impairment.

T wonld assume that we continue te do it as we have in the past, but it
would be a great thing if we were to adhere to the guides.

You have been very kind to us in _the past with respect to our problems

in hearing evaluations, and I would like for you to know that I am very
appreciative.

Sincerely yours,

VT Muyen)

William C Morgan, Jr., M.D.

WCeM/rch

L} :0IHY h2 AYHHE
NOISIAIG T¥D31-438

ST. FRANCIS MEDICAL PLAZA ® 331 LAIDLEY STREET, SUITE 602 * CHARLESTON, WV 25301 ® 304-345-7100

.




£GAL DIVISION

SCOTT ORTHOPEDIE'GE} NTER. o2

Incorporated Q4 JU

FRANGIS & SCOTT. M., Orthopedic Surgery & Rehabilitation

THOMAS F. SCOTT, M.D.
CCOUN M. CRAYTHORNE, M.D,
ROBEAT W. LOWE, M.D.
JOHN Q. MULLEN, M.D.

John H. Rozack
Box 3922 .

Charlesteon, WV 25229~

Dear Mr. RKozack:

ZARL J, FOSTER, M.D.
KYLE R, HEGS, M.,
DANIEL E. CARR, M.D,
YACK R. STEEL, M.O.
SCOTT AL RILEY, M.D.

May 26, 1994

Someone in your division asked that I review the proposed changes
and guidelines for permanent impairment and disability
evaluations. Accordingly I cobtained at my own expense a copy of

the proposed rule,

and have reviewed Title 85, Series 16,

omitting the psychiatric and pneumoconiosis guideline outline.

It is my observation the examiner would need the wisdom of
Solomon and the equanimity of St. Francis.

I.have been an orthopedic examiner. for the Commissioner for the

past 30 codd years.

I don’'t think this experience would permit me

to be of much assistance to you under the new proposed

guidelines.

I know that throughout most of my professicnal life, there have
been attempts to codify and make disability impairment
evaluations more objective and guantifiable., I would think this
attempt is the most recent effort. I am sorry that I can’t
express more enthusiasm for Rule 16, but feel that it would add

chacs rather than order.

I for one do not have the wisdoem or the

patience to be able to document and justify a sincere and
meaningful opinion under these rules.

Section 85-16-17 referable to payment tends to add insult to

injury.

I am well aware that the committee has probably labored long and

hard to produce Rule 16.

I cannot endorse it. If you have any

specific questions, do not hesitate to contact me.

TFS/mas

2828 FIRST AVENUE, SUITE 400 « P. O, BOX 3127
HUNTINGTON, WEST VIRGINIA 25702
TELEPHONE (304) 525-5905
FAX (304) 525-3643

Sincerely,

T o TN

Thomas F. Scotit, M.D.

2000 CARTER AVENUE 3 WOODLAND PLACE « .S, 2350
LS. UTH
ASHLAND, KENTUCKY 41101 PAINTSVILLE, KENTUCKY 41240

TELEPHONE (608) 329-0456 TELEPHONE (806) 789-8442
FAX (606) 329-3086 .
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ADMINISTAATIVE CFFICES BALCE 7. SANCEASON
SRUMMER BUILZING PUESICENT
SUTE 300

2075 WEST 3|3 BEAVER ATAD
TROY, MISH:GAN 43054-3438

May 231, 1994

JANICE L GERSCLD ADMINISTRATION AND
ADHIMTTAATER CENTRAL SOOKING
LOCAL 3104450840

TOLL FREE LIBA & SANASA BOO-35A.204)

FAX NUMBER B10.-343.2007

JOHN H. RQZAX
DIRECTOR, LEGAL SERVICES DIVISION
POST OFFICE BOX 3922

CHARILESTON, WEST VIRGINIA 25339-3922

RE: WORKERS’ CUMPENSATION DIVISION BUREAU OF EMPLOYMENT FROGRAMS
PROPOSED RULE, TITLE NUMEBER 85, CITED AUTHORITY WV CODE; 21A-2-
6(2); 21A-3-7(B) AND 7(C); 23-1~1; 23-1-13; AND 23-1-15, NEW RULING
PROPGSED l6. TITLE OF RULE BEING FROPOSED QQ;Q&LIHE&_EQE_;EEHLEEHE

Dear Mr. XKozak:

This letter 1z in regards to the above proposal on your docket. We
are not writing for any further proposals to be made or deleted but
do have some questions and coencerns regarding the proposal 1f said
proposal passes. '

In brief, we schedule Independent Medical Evaluations for the State
of West Virginia‘’s Workars’ Compensation Fund. These eXamination
are scheduled beth within and cut of state. Our out of state
doctors must rely on the outlines that we forward them to produce
the proper report. Sometimes, however, the doctors do not get the
information all in one report and an addendum must be received to
complete the case.

We have read all the bulletins and propesals and have been able to
accommodate West Virginia in retrieving all their required criteria
with our exams. In reading the above Rule %that is being propcsed
we have a few gquestions and hope that you could please take the
time to answer this for us.

1. IN YOUR RULES PAGES 3 AND 4 OF 85 CSR 16, HEADING 23-16-3

L IREME , SUBHEADINGS 5.3 AND 5.4 IT IS PRESENTED
THAT THE DOCTOR’S CREDENTIALS MUST ACCOMPANY EACH AND EVERY REPORT
AND THAT WITHIN EITHER THE RESUME OR THE CURRICULUM VITAE IT MUST
SHOW THAT THE INDEPENDENRT PHYSICIAN IS BOTH AN EXPERT IN THE PIELD
QF IMPAIRMENT DETERHMINATION AS WELL AS IN THE FIELD OF DISABILITY
DETERMINATION. ALL THE DOCTOR’S THAT WE DO USE ARE BOARD CERTIFIED
IN THEIR RESPECTIVE FIELDS, HOWEVER WHAT WQULD BE YOUR EXACT
CRITERIA IN ACCEPTING A DOCTOR AS AN EXPERT? PLEASE FORWARD US A
LIST OF GUIDELINES THAT YOU WILL. BE FOLILOWING IK THIS RESPECT AS
EACH DOCTOR AND EACH CURRICULUM VITAE WILL BE DIFFERENT RANGING
FROM SCHOOLS, INTERNSHIPS, RESIDENCIES AS WELL AS FINAL PRACTICE
AND ASSOCIATIONS, FELLOWSHIPS AS WELL AS BOARDS AND PUBLICATIONS.
WE FEEL THAT THE CREDENTIAL’S OF OUR DOCTCOR’S WOULD MEET OR EVEN
EXCEED YOUR EXPECTATIONS BUT FREL THAT WE SHOULD HAVE THE CRITERIA
TO GO BY IN REGARDS TO WHAT FELLOWSHIPS, BOCARDS ETIC... TEAT ¥OU
DEEM ARE ACCEPTABLE.

A Nationwide Network of Evaluating Physiclans
CHARTER MEMBER OF: NATIONAL ASSOGIATION OF DISABILITY EVALUATING PHYSICIANS




OQUR CONCERN ON THIS IS IF WE DO SCHEDULE WITH A DOCTOR WHO GIVES A
PROPER REPORT COVERING ALL ASPECTS OF THE STATE OF WEST VIRGINIA’S
WORKERS’ COMPENSATION CRITERIA AND THE CV DOES NOT HOLD THE
INFORMATION THAT YOU ARE SEERING, PAYMENT FOR THIS EXAMINATION
WOUILD BE TERMINATED ON BEHALF OF THRE STATE.

2. 1IN REGARDS TO YOUR RULE 85 CSR 16 PAGE 5 HEADING 85-16-7
PAYMENT FOR SFRVICES IT IS INTERPRETED TO US AS THE FOLLOWING:

ANY EXAMINATICON THAT IS DONE FOR THE STATE OF WEST VIRGINIA’S
WORKERS’ COMPENSATION THAT IS NOT CONDUCTED, PERFORMED, AND
COMPOSED IN ACCORDANCE WITH THIS RULE SHALL NOT BE PAID. RE-
PAYMENT TO THE STATE OF WEST VIRGINIA SHALL BE EXTRACTED IN ONE OF
TWO WAYS; EITHER DIRECT RE-PAYMENT REMITTED TO WEST VIRGINIA OR BY
WAY OF OFFSET AGAINST ANY FUTURE SUMS THAT MAY BE OWED BY THE
DIVISION TO THE FACILITY AND/OR DOCTOR.

OUR QUESTIONS AND CONCERNS REGARDING THIS RULING ARE AS FOLIOWS:

IF A REPCRT CAN BE CORRECTED WITH AN ADDENDUM, IF THE CRITERIA ARE
NOT MET IN THE ORIGINAL REPORT, WOULD THIS THEN BE ACCEPTABLE FOR
PAYMENT? ANY FURTHER INFCRMATION THAT IS NOT GIVEN IN A REPORT
THAT COULD BE GIVEN IN AN ADDENDUM WOULD COMPLETE THE CRITERIA AND
ALY, THE INFORMATION COULD BE SENT TOGETHER.

ALSO, IF WE RELEASE A REPORT THAT WE FEEL UPON REVIEW COMPLETES THE
CRITERTIA IN ACCORDANCE WITH THE STATE OF WEST VIRGINIA’S RULINGS
AND THE STATE FEELS THAT MORE INFORMATION IS NEEDED, WOULD WE BE
ALTOWED TO GET THE ADDENDUM FROM THE DOCTOR TO RIGHT THE CASE FOR
THE STATE AND STILL RECEIVE PAYMENT ON THE EXAMINEE’S EVALUATION?

I would like to take this opportunity to thank you for your time in
answering these guestions for us. We are more than happy to be
scheduling these examinations for the State of West Virginia and
only hope to be sure that the reports go out in their proper form
cempleta with all criteria answered.

Please zend your typewritten response back to us at:
WAYNE-OAKRLAND MEDICAL CENTERS, INC.

DRUMMER BUILDING

SUITE 300

2075 WEST BIG BEAVER ROAD

TROY, MICHIGAN 48084

FAX: (810)643-5007

I look forward to hearing from you in regards te this information.

Respectfully,

Bruce F. 3Sanderson _@%’

Prasident SIGNATURE
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Raleigh Psychiatric Services, Inc.
P.O. Box 1025
Beckley, West Virginia 25802
Phone 252-8409

Jehn H. Johnsorn, Je., M.3.W., B.C.D.
Fax 252-0022 Licensed Sccial Worker
M. KHALID HASAN, MLD,,FAP.A. D;:"“ Q. Baker, M.A.
M.R.C. Psych. (UK), F.R.C.P. (C) erved Psychologist
Roger P. Moonsy, MA, BA D, NCC.LP.C,
Diplomate, Amerlean Board of Paychiatry & Neurology
Fellow, American Psychiatric Association L_'.“Md Peychologtst
Driplomate, Geriatric Peychiatry Linda K. Mills, M3W,
Diplomate, Addiction Psychistry Licensed Soctal Worker
Debrn R, Mooney, MSN., BN, C 9.
1ER LETTER Certified Family Nurse Practitioner

Pax Nomber: (304} 252-0022
Office thmber: (304) 252-8409
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acon as possible.




June 16, 1953

Jekn H. Kasak

Director, Legal Services Division
POB 3922

Charleston, WV 25535-3922
FAX: 558-1377

Dear Mr. Kozak:

Thanks te your office for sending the requested Notice of Cermment Perled on a
Propcsad Rule; specifically, the Propesed Legisiative Rule on the Guidelines for
pearmanent impairment and disabllity evaluations, evidence, and ratings. [FER
WEST VIRGINIA CODE 21A-3-7{C), THESE RULES NOT SUBJECT TO
LEGISALTIVE REVIEW].

| think your proposed guidelines ars fine.

As you sro aware, thase evaluations unsually Invoive the avaluations and reports
of a psychiatrist/psycholegist team.

I am wniting to apprise you a situation that js certainly not new, but which the
psychologists with whom [ have speken have found to be disheartening. | deubt
that it is really your domain and further doubt that it is an issue you can addrass.

When individuals are referred for evaluation of psychological functioning and {ests
are administered, Including some sort of validity scale (to assess for malingering or
for “fake good” or “fake bad" attitudes), the psychologists administer, scors, and
interprot these tests. This Is their job.

Howsvar, psychoiegists usually are also the cnes who taks a detalled history of
the claimarts' medical and psychiatric histories, jab history, deatils about the injury
under prasent considarstion, legal and substance abuss histery, family
interactions and daily activities, ete.

Yhen psychialrists see the claimants, they spend very little time with the individual,
and then they dictate their psychliatric reports lifting the psychologists' obtalned
history - verbatum. Some psychietrists have never once obtained a histery, which
Is vital to getting a perspective cn the claimant's situation and ability to relate and
subtie personality characteristics. They ask a few cursory quastions, knewing they
will lift tha psycholcglist's history roport.

Cne psychiatrist Iin Beckley relias totally on his psychologist, Crystal, to take the
history - and alse to dictate his psychialric repert. She makes ayery sfiort te make
the reports sound like two reports. She has commented that she would sormeday
lova for an atterney doing & deposition to ask who really did the reportl However,
this has never happened,




NOW nal medical recoras are suppiiec on microrim, at this ciinic at ieast, the
psychiatrist naver raviews the film. As the psychologist, | review all film and fake
notes of the pertinent data found therein. This is time consuming and not essential
to my own report. | simply report tha histery | obtained (and so doss the
pSychiatrist, reading directly frem the history), aiong with psychomelric test data.

Your thought prebably is that we psychologists should balk about this stuff and telf
the psychiatrist to do his / her own wark. Howaver, there is a subtie sort of
intimidation Involved when the psychiatrist signs tha psychologists’ paychecks. It

is difficult to refuse dirsctives, given the circumstances under which rmost of us
work.

Do you think thare /s any way ta require psychiatrists to do their own honest work
and not plagiarize the psychelogists' werk in writing Compensation reports?

Thank youl
Sincerely,

Dreama G. Baker
Licensed Clinical Psychologisr

TOTAL P.E3 |
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Bureau of Employment Programs - o
Attention: John H. Kozak =)
Legal Services Division =

P.0O. Box 3922
Charleston, W.Va. 253339-3922

Dear Mr. Xozak:

I am replying in response to your recent letter regarding

"proposed legislative rule." I Thave been doing Workers
Compensation evaluations for 35 years and certainly changes in
the program over the ysars have been good and acceptable. The
green sheet for low back problems was an excellent measure.

I do, however, take exception to the directive that all
evaluations must be based exclusively on the American Medical
Association "Guides," 4th Edition '93. Although I use this text

primarily in about 85 to 90% of my evaluations, there are some
instances in which the Academy of Orthopaedic Surgeons Manual in
Evaluating Permanent Physical Impairment is more helpful and
precise,

Also in my opinicen range of motion figures so much emphasized in
the AMA are not very reliable because they are influenced by the
claimants' age, stature, physique, cooperation, and especially
motivation. This 1is wvery true when no objective findings are
present which would tend to limit these motiocmns.

I was present in Janvary at the W.V. Orthopaedic Society Meeting
in Charleston when this matter was discussed, and I assure you
the vote for the AMA Guides was definitely not unanimous when a
show of hands was effected. It was about 63-70% for the Guides,
and I know Dr. Tom Scott from Huntington sided with me at that
time 2s well as several other orthopaedists.

Personally I believe the evaluating physician for the
Commissioner should be permitted in some selected cases to use
the Academy Manual in oxrder to attain a percentage of permanent
impairment. ) )

Finally I did appreciate very much Mr. John Farley's nice letter
to me on his retirement early this year. He was a hard worker
and sincere gentleman. If you have occasion to see him, please




Orthopaedie Surgery, Inc.

John H. Kozak Page 2

give him my regards.

Sincerely,

A S

Johd P. Griffith,
N

JPG:le
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June 24, 1594 =
= o
John H. Kozak =
Director, Legal Services Division
Bureau of Employment Programs
P.O. Box 3522
Charleston, WV 25335-3922
Re: Comments on Proposed Legislative Rule: Guidelines for
Permanent Impairment and Disability Evaluations,
Evidence, and Ratings
Dear Mr. Xczak:
I understand that the comment periocd on the proposed
Guidelines for Permanent Impairment has been extended until July
5. After reviewing the proposed rule, I feel that it is
essential that scme important concerns be addressed.
Before indicating some of the shortcomings of the proposal,
I would like to note that I understand the need to develcp
consistency among physical examinations and impairment ratings. I

assume that it is this need which underlies this proposal.
alsc applaud the recogniticn in this proposal (ilong overdue,
believe) of the need to separate impalrment ratings from
disability determinations; the Supreme Court of Appeals has
always been clear that these concepts need to be better defined
and separated. The WCF has nct, in the past, addressed this

issue; it is one ¢f the areas in which I have always felt that I
failed as Commissiocner.

I
I

Despite the evident need to achieve both this separation and
increased cbjectivity in medical examinations, the rule which has
been propcsed simply fails to achieve the aprropriate kalance.
Briefly, I think the problems lie in the following areas:

First, the adoption of the aMA Guides poses seriocus problems
for the appropriate ratings of impairments. I am not perscnally
familiar with the 4th edition. Prior editions, however, were
clearly developed as_guides to assist in the evaluation of
impairments; this is not, however, an cbijective system. As one
commentator noted with rsgard with the 3rd edition:

[Tlhe Guides is not the objective, medical evaluative
system that it purports to ke and that has been sco
appealing te legislators and other decisiconmakers.
Instead, like any impairment rating scheme, it rests in
large part on important and difficult normative

PO Box 8130 Meorgantown WV 26508-8130
Equal Oppertunity / Affirmative Action Institution




Comments on proposed Guidelines
June 24, 1994
page 2

judgments . . . *

For example, the Guides (at least the 3rd edition)} "does not
consider chronic pain for purposes of an impairment . . ." This
is "neither a consensus view nor a purely medical decision."® A
decision to ignore chronic pain in making impairment
determinations in West Virginia is contrary to former practice
and law. The 3rd edition also demonstrated a significant amount
of gender bias in proposing the benchmark activities of daily
life (ADL)}. In fact, the choice of and apprecach to these
benchmark activities represents significant subjective choice
which may not be appropriate in all instances. If impairment
ratings are based upon an assessment of ADL, then a serious
discussion must be undertaken regarding the appropriate’
activities to be used as a benchmark for a rural,
industrial/mining workforce.

This proposed rule makes the basic assumption that the
Guides can be applied rigidly, without adaptation, to West
Virginia workers' compensation claims; this is simply fallacious.
It is for this very reason that, when we have attenpted to
develop appropriate standards and evaluative techniques for
particular organ systems (e.g., hearing loss, lung disease,
psvcholegical claims, even back evaluations) we have, in every
case, deviated from the AMA Guides. An organ-system by organ-
system assessment of the evaluative approach and the rating
scheme in the AMA Guides is essential to achieve appropriate
ratings which comply with judicial precedent in West Virginia.

Second, the proposal is excessively rigid in its
requirements regarding who can perform evaluations. A couple of
important peoints in this regard:

» §5.3 requires that any opinion regarding degree of
impairment be offered by "an expert in the field of
impairment determination." There is no guidance as to the
qualifications for this expertise. This raises four related
problems: the definition of this expertise is too vague to
provide adequate guidance to physicians, attorneys or their
clients; it is (as a result) an invitation to extensive,
expensive, and time-consuming litigation: it creates a
seriocus problem cof the geographical accessibkbility of
appropriate evaluating physicians for many claimants; it

* Ellen Smith Prvor, flawed Promises: A Critical Evaluation
of the American Medical. Association's Guides tc the Evaluation of
Permanent Impairment, 103 HARV.LAW REV. 964, 965 (19350).

2 14. at 969.
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inappropriately bars treating physiclans from participation
in the impairment rating process.

« With regard to this last point, few treating physicians
are familiar with the AMA Guides —- or could qualify as
having the necessary expertise. But it is entirely
appropriate for a family practitioner or general internist
to be the regular treating physician for a claimant who has
been made 1ll or has been injured at work. The rigid
requirements of the proposal make it even less likely that
workers will receive the appropriate continuity of care from
their primary care physicians; they will, instead, be
encouraged to see specialists, at least for the purpose of
evaluations, and the evaluations by their primary care
physicians will be disregarded. This means that the
physician most familiar with the claimant is excluded from
the rating process and it means that the current delay in
obtaining evaluations will become even worse. Are you
contemplating that in claims involving less than 15% ppd,
the claimant would have to seek an evaluation from a
physician with sufficient "expertise"? If so, delays and
costs will unguesticnably increase. Moreover, such a
recquirement appears to violate the clear legislative and
judicial direction in W.Va. Code §23-4-7a(c) and Dalton v.
Spieler, 401 S.E.2d 216 (W.Va. 1990) (helding that the
treating physician's recommendation regarding ppd must be
accepted when it is less than 15%). I would strongly

3 I always have regretted the caption to this case. As you

know, I personally attempted (but failed) to convince others at
the Fund that we were required to accept treating physician
ratings below 15% and I also failed to convince many treating
physicians that providing these ratings would be in the best
interest of their patients as well as themselves. How ironic that
the issue would be settled in a mandamus action against me! It is.
important to remember the relevant syllabus point here:

3. Pursuant to W.Va.Code, 23-4-7a(c) (1), as amended,
when an authorized treating physician recommends a
permanent partial disability award of fifteen percent
or less, and such recommendation is based upen an
examination performed prior to the clesing of a
claimant's temporary total disability benefits, then
the workers' compensation commissioner has a mandatory
duty to enter an award of permanent partial disability
benefits based upon the recommendation of the
authorized treating physician.

The proposed rule fails to follow this reguirement.
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suggest, at a minimum, that allowance must be made in the
rule for consideration of evaluations by regular treating
physicians even 1f they do not fully comply with the
requirements of the rule; I would not limit this to ratings
under 15%, however.

Third, the proposal totally fails teo provide for the process
by which the "impairment" rating is to be converted inteo a
"disability" rating. This is an insuperable problem and is made
worse by the failure of the rule (§5.4) to provide any guidance
regarding what constitutes adeguate expertise for a physician to
offer an opinion regarding the extent of a claimant’'s disability.
With regard to this last problem, all of my comments in the
second poeint, above, are applicable. In fact, I simply do not
think that this rule can be promulgated in the abkbsence of a
companion rule which elucidates the disability rating process.
Moreover, I think that the problem can only be cured by issuing a
new draft, again for public comment, which includes a full
descrlptlon of the disability ratlng process together with the
impairment rating procedure. A failure to proceed in this way
will result in sericus prcblems: the opinions of physicians
regarding disability will (under this proposal) be ignored;
impairment ratings, which in many cases fail to reflect the full
extent of disability, are likely to be translated directly into
awards; the rate of protest and litigation will increase, not
decrease; and ultimately the rule itself will be subject tc
successful legal challenge.

Fourth, a corollary of the preceding peint: I have
significant concern about who is geoing to do the conversion to
disability ratings. Is it intended that vocational experts will
be required in every ppd case? If so, the cost and delay -- and
the levels of litigation -- will all increase substantially. If
not, then will in-house claims people be adequately trained to
collect and review the necessary data to make this conversion?
Will either of these apprcaches be in place when this preposed
rule goes into effect? If not, then you will have created
another administrative nightmare. And, again, the legal
requirement and the administrative need to allow efficient
issuance of small ppd awards will be destroyed.

Again, I understand the underlying concerns which led to the
issuance of this propecsal. I am concerned that the Performance
Council is not adequately familiar with the AMA Guides to
understand the full implication of the preoposal. I hope that the
commissioner and the Council will continue to try to achieve the
laudable goals of more administrative efficiency, more
consistency in medical evaluations, and increased examination of
the level of disability -- not simply impairment -- in claims. I
think this proposal needs some work or it will fail to meet these
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goals.

Professor
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Bureau of Employment Programs
ATTN: John H. Kozak

Director, Legal Services Division
Post Office Box 3922

Charleston, WV 25339-3922

Dear Sir:

I have reviewed the Proposed Legislative Rule: Guidelines for
Permanent Impairment and Disability Evaluations, 4th edition by the
Workers' Compensation Fund for the evaluations of claimants injured
at work for the rating of disability and of the impairment that could
result from an industrial accident.

I agree that this is a good measure that Workers' Compensation
has taken to standardize the method of doing the evaluations and to
avojd discrepancies in the results of these evaluations, as we see
at the present time.

The IME will have to familiarize him-or herseif with the use of
these Guides. It will require sometime to study and get acquainted
with the proposed method. One cannot learn the use of the Guides
from night to day. As a matter of fact, there are special courses
or lectures offered by professional institutions to show the proper
use of the Guides. The American Academy of Disability Evaluating
Physicians has programmed one of these courses to take place in
Charleston next September 3rd and 4th at the Marriott Charleston,
as you are probably aware. There are also videos and audiotapes
available for this purpose.

I do not know the time that Workers' Compensation will take to
put the Proposed Rule into effect. It will require sometime for many
of the professionals dedicated to the practice of their specialties
to study the proper use of the Guides and its interpretation; as I
have read some of the chapters of the Guide, there is still room for
misinterpretations.

It would be up to the Workers' Compensation Medical Division or
its representatiave, as Wayne-Oakland Medical Centers, Inc. to submit
all the medical information regarding the claimant to be examined at
the time the evaluation is reguested. This is a situation in which
we are confronted at the present time, as I have noticed in the course
of doing evaluations I have been requested to do, that in many cases
Tack sufficient information related to the case on the instant claim
or in past claims that I am asked to evaluate alsc. Many of these
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letters of request contain several calims, some of them related to old
injuries occurring years ago; other times, there is overlapping of claims
related to the same part of the body to be evaluated, more commonly, Tow
back injuries; thus, under these circumstances, it is not an easy task to
allocate ratings for permanent impairments of old claims and at times it
is just guess werk, which I know is not the right thing. It would be
necessary for this situation tc be made clear when we are requested to

do the evaluation. :

Hopefully, Workers' Compensation will inf n time of the

decision to take regarding this Proposed Rule
trV:L’J,

de la Piedra, M. 0,

iplomate of the American Board of
rofessional Disability Consultants

JP:me
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June 27, 1994

Performance Council

c/o Andrew N. Richardson, Commissioner
Workers' Compensation Fund

P.0. Box 3151

Charleston, WY 25332

Re: QGuidelines for permanent
impairment and disability
evaluations, evidence, and ratings

Dear Sir:

The hereinaftier comment relates to proposed rule Titie 85, Series 16
and specifically with reference to the Performance Council's reiliance on the
American Medical Association's guideiines for impairment ratings, 4th edition.

I would like to call your attention to the fact that since there is
a definite distinction between the terms "impairment" and "disability" there
should never be strict reliance on the AMA guidelines. 7o do so fails to
recognize that we are evaluating injured people, not dinanimate objects.
Disability 1is a much broader term and should always apply to impairment
ratings. This is a great deficiency in the AMA guidelines.

Also, of great importance is the fact that strict reiiance upon the
AMA  guideiines Tfor evaluating Jimpairment and total disability will
substantially increase T1itigation 1in an already overburdened adversarial
system. Please note also that the AMA guides 4th edition has many paces of
errata sheets clearily indicating its fallibility as well as the fact that the
AMA is clearly working on a 5th edition. The AMA obviously never intended the
guidelines to be "the last word" on impairment.

Finally, if a medical examiner is to be totally bound by the AMA
guidelines the c¢linical Jjudgment would be barred, and such is not acceptable
in the workers' compensation system. Since we are evaluating injured
individuals, the medical evaluator's professional judgment should always be
allowed and seen as an important faculty. :

Thank you for giving me the opportunity to comment on the proposed
rule, and please give this matter sincere consideration before implementation.

Yours very truily,

Ay W

Rodney A. Skfens

RAS:ag:d
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John H. Kozak

Director, Legal Services Division
Post Office Box 3922
Charleston, WV 25339-3922

Dear Mr. Kozak:

BEr2IHd OF NI 46
NOISIAID T¥931-d34

| do agree with the importance of standardizing impairment/disability
evaluations in West Virginia to the Nationa! Standard as set forth in the Guides o the

Evaluation of Permanent Impairment, 4th Edition, published by the American Medical
Association.

It is also important that this be done in a manner resulting in a smooth transition.
This would require appropriate time and education for physicians performing these
evaluations. As you may know; a course for this will be given in Charleston on
September 4 and 5 by the Academy of Disability Evaluating Physicians. | will be
attending as will many other physicians.

One must also remember that any system/book is only a framework. We are
taught by the Academy to follow principals; not only specific rules. There are many
conditions/situations which cause true impairment but may not be specifically cited in
tables in the Guides. Here the physician’s education, training and experience are the

appropriate guide for an impairment reccomendation. These may not be disregarded
in the evaluation process.

The state of Kentucky has been standardized to the 3rd Edition of the Guides for
some time. They request, “If you feel that the AMA does not adequately assess the
medical impairment of the Claimant, please express a whole body impairment that you
think is appropriate for this patient. Please explain how you arrived at this
percentage: % whole body.

Thank you for your consideration.

Sincerely yours,

5%4/? A
Clifford H. Carison, M.D.

Diplomate, American Board of

Fellow, American Academy of
Physical Medicine and Rehabilitation Disability Evaluating Physicians




Clifford H. Carlson, M.D. | 269 Now Hopo oad

Disability Evaluation and Management : Sufta A
Industrial and Medical Rehabiiitation | T e 424 7730
6/28/94
:_..!ohnH Kozak bg'f?/7
Dlrector Legal Services Division 5

‘ Ft Oifice Box 3922
Charieston WV 25339-3822

Dear Mr. Kozak:

' L | do agree with the importance of standardizing impairment/disability

. avaluations in West Virginia to the National Standard as set forth in the Guides to the
Evaluation of Permanent Impairment, 4th Edition, published by the American Medical

. Association. '

it is alsc imporiant that this be done in & manner resulting in 2 smocth transition.
This would requirs appropriate time and education for physicians performing these
evaiuatzons As you may know; a course for this will be given in Charleston on
: September 4 and 5 by the Academy of Disability Evaluating Physiclans. 1 will be
- attending as will many other physicians.

: One must also remember that any system/bock is only a framework. We are

! : taught by the Academy to follow principals; not only specific rules. Thers are many

: : condrtlons/sztuanons which cause trus impairment but may not be specifically cited in
‘ tablas in the Guides. Here the physician’s education, tralnmg and experience are the
_ ;Sroprlate guide for an impairment reccomendation. These may not be disregarded
- in 1 e avaluation process. :

: The state of Kenfucky has been standardized te the 3rd Edition of tbe Guides for
: some time. They request, "If you feel that the AMA does not adequately assess the
: medical impairment of the Claimant, please express a whoie body mpairment that you
: thlnk is appropriate for this patient. Please explain how you arrived at this
per!centage % whele body,

% Thank you for your consideration.

| i Sincersly yours,
Rl g ' ra e A .
: . P%—“? /‘/*‘* Mra, “_>
: Hi:E Wd S~ A6 '
.7/{/??_ y ’& .:3741 -‘fé AP ;glrffordH o:w ;L
Atr g bnihorblevf ’w"—;z'«—o. ”
oe Arvelte ; ﬂ S

- Diplomate, merican Board of 'Esllow, American Academny of
; Physical Me !cine and Rehabilitaticn pisabmty Evaluating Physn:ans

T
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June 274 1894

Performance Council

c/c Andrew N. Richardson, Commissioner
Horkers' Compensation Fund

P.0. Box 3151 ‘

Charleston, WY 25332

Re: Guidelines for permanent
impairment and disability
evaluations, evidence, and ratings

Dear 3ir:

The hereinafter comment relates to proposed rule Title 85, Series 16
and specifically with reference to the Performance Council's reliance on the
American Medical Association's guidelines for impairment ratings, 4th edition;

I would like to call your attention to the fact that since there is .
a definite distinction between the terms "impairment” and “disabfiiity" thess .
should never be strict reliance on the AMA guidelines. To do so faiis
recognize that we are evaluating 7injured people, not inanimate objects.
Disabiiity is a much broader term and should always apply to impairment
ratings. This is a great deficiency in the AMA guidelines.

Also, of great importance is the fact that strict reliance upon the
AMA guidelines Tor evaluating impairment and total disability wiil
substantially fncrease Titigation in an already overburdened adversarial
system. FPlease ncte also that the AMA guides 4th edition has many pages of
errata sheets clearly indicating its fallibility as well as the fact that the
A¥MA 1s clearly working on a 5th edition. The AMA obviously never intended the
guidelines 1o be “the last word" on impairment. 1o

Finally, if a medical examiner is to be totally bound by the ANA
guidelines the c¢linical judgment would be barred, and such is not acceptabig
e

in the workers' compensation system. Since we are evaluating injura
individuals, the medical evaluater's professional Judgment should always B
allowed and seen as an impertant faculty.

Thank you for giving me the opportunity to comment on the proposdd
rule, and please give this matter sincers consideration before ‘imp'lementat’ion.. .

Yours very truly, . 1.
Rodney A. Sk€ens .
RAS:a9:d )
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June 29, 1994

JOHN KOZAK

DIRECTOR

BUREAU OF EMPLOYMENT PROGRAMS

LEGAL SERVICES DIVISION

P.O. BOX 3922

CHARLESTON, WEST VIRGINIA 2533%-3922

RE: PROPOSED IMPAIRMENT RATINGS RULES
Dear Mr. Kozak:!:

I would like to take this opportunity teo thank you for your
response to our letter of May 31, 1594 regarding the Professional
Criteria and Billing information, this was very helpful. :

There is cone area that I would like to ask for clarlfication in
regards to your response to us dated June 6, 19%4, stemming from
the credentials that would qualify a physician to d0 the Workmans’
Compensation Evaluaticns:

IN YOUR LETTER .YOU STATED: *WITH REGARDS TO CREDENTIAILS, BOARD
CERTIFICATION WOULD BE SUFFICIENT TO QUALIFY THE EXAMINER AS AN
EXPERT IF HE OR SHE IS PERFORMING A TASK WITHIN HIS OR HER
SPECIALTY"™.

IT HAS COME TO OUR ATTENTION IN ENGAGING DCCTOR’S IN THE STATE OF
WEST VIRGINIA THAT A NUMBER OF PEYSICIAN’S THAT PERFORM WORRMANS'’
COMPENSATION BXAMINATIONS FOR THE STATE OF WEST VIRGINIA ARE ONLY
BOARD ELIGIBLE AND HAVE DONE THE EXAMS FOR A NUMBER OF YEARS.
WOULD THESE PARTICULAR BOARD ELIGIBLE PHYSICIANS BE CONSIDERED
"QUALIFIED" WITH THE APPROPRIATE MCREDENTIALS®™ THAT WOULD SUFFICEH
TO FULFILL THE REQUIREMENTS IF THIS BILL DOES PASE? '

I dc appreciate you taking the time to submit a comment back to ne
regarding this information =o that we at Wayne-Oakland Medical
Centers, Inc. can service the State of West Virginia with the
highest standards and performance as possible.

Sincerely,

Bruce F. Sanderson
Prasident

BFS/kkJ

A Nationwide Network of Evaluating Physicians
AHARTER MEMBER OF; NATIONAL ASSOCIATION OF DISABILITY EVALUATING PHYSICIANG

Tl FRES LSA & SANADA A01338-MY
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Mr. John H. Kozak, Director e <
Legal Services Ly @
-~ O

Bureau of Employment Programs
Workers’ Compensation Fund

P. 0. Box 3922 : _ o
Charleston, WV 25301-3922

Re:  Comments on Proposed 85 CSR 16

Dear Mr. Kozak:

I have reviewed the proposed regulations setout in 85 CSR 16 and offer the following
comments: ' , .

Apparently the purpose of these regulations is to eliminate some of the physicians who
are not properly qualified to perform evaluations from the system. In other words, it appears as
though the intended purpose of these regulations is to prohibit the gynecologist ﬁom performing
orthopedic examinations. .

While I believe that is a noble purpose and is proper, our law firm does not regularly
request opinions from physicians operating outside of their specialty. One physician I do not
use, who shall remain nameless, practices in Chapmanville, West Virginia, and not only
performs orthopedic examinations, pulmonary function testing, but also tests for and prescribes
hearing aids. I think practices such as these need to be stopped. However, I believe that the
scope of proposed regulations 85 CSR 16 is too broad and reaches into other areas.

[ think the Commissioner essentially needs to set up standards for qualifying experts
rather than relying on Rule 5.3. 1 have seen many inconsistant decisions coming from the Office
of Judges. I can see situations appearing in the future where the Office of Judges will find
experts to be qualified in one case, but not qualified in another.

Also concerning qualifications of experts, [ have spoken with the staff of one of the
Commissioner’s favorite physicians for evaluating permanent total disability cases. 1 have been
informed that these rules do not apply to that physician and the Commissioner considered him to
be qualified and does not have to attach a resume to each report. Apparently a double standard
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for all of the Commissioner’s experts is beginning to evolve even before the adoption of these
proposed rules.

Similarly under Rule 5.1.1 wherein the report must state that the examinations were
performed in accordance with the Guides. This represents another problem. You will find that
the physicians are going to perform the examinations the way they have in the past and that they
will not be changing their techniques to conform to the standards of the Guides. A statement
showing compliance will become another piece of the broiler plate language in each report. Iam
aware that the majority of the physicians do not perform three trials of each motion. My clients
have informed me that some physicians do not even perform an orthopedic examnination but
simply observe the claimants in the examining room. They have told me that they see no
instruments, such as inclinmeters or other devices used to measure angles as required by the
Guides. The only physician that [ am aware of that currenily performs three trials of each range
of motion is Dr. Clifford Carlson of Princeton. I am aware of this because my clients constantly
complain about Dr. Carlson’s evaluations.

If a question comes up as to the technique used, it becomes the claimant’s word against
the physician. As I have found in the past, the ALJ"s will find that the claimant had made “self
serving statements” verses the physician who has “no reason to lie”. The claimant is going
through the system one time seeking one award, yet the physician may be performing 330,000
worth of examinations per month for the Commissioner. It really makes you wonder as to who is
telling the truth.

I have had a rather unique opportunity to observe one of the Commissioner’s regular
evaluators examining a claimant. This expert who regularly testified that he follows the AMA
Guides 4th Edition only performed one trial of each motion. He did have a goniometer in his
hand but did not move it as noted in the Guides. When he performed motions other than lumbar
range of motions, he did not use a goniometer and simply “eyeballed” the angles. I will probably
be taking his testimony in this case in the future and I can tell you right now that he is going to
testify that he did follow the 4th Edition of the Guides and that he did make three measurements
of each range of motion.

1 can assure you that all physicians will indicate that they did follow the Guides and make
three trials, They realize that the other end of this is that they will not get paid if they don’t.-

I believe this will create another explosion of litigation to discredit the experts and have
their reports removed from the record. With the current backlog at both the Fund and Office of
Judges, no additional increases are needed at this time.

I can spend the next hundred pages explaining why the strict adoption of impairment
verses disability is not a good idea. It is already well set out in case law that a physician finds
impairment and the Commissioner finds disability. I serfously doubt that it would be possible to
have the people working at the Fund change the way they have done things for years. For
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example, when a claimant is granted twenty (20) weeks of benefits for the x-ray diagnosis of
occupational pneumoconiosis, which is clearly set out in the Code as having no impairment, that
award is offset against the OP Board’s recommendation of impairment. Very few people
involved in the Workers’ Compensation system, including many lawyers who have practiced
many years, can adequately explain the differences between impairment and disability. I think if
this disability section is added to the regulations, it will also open up a new area of litigation
placing economic experts into the system. Consider the following example.

A thirty-year old coal miner suffers an initial back injury for which he is granted a 5%
disability award. A few years later, at age thirty-five, he suffers a second back injury which
requires three lumbar surgical procedures. Based upon the AMA Guides he may only have a
10% impairment. However because of the surgery, in practical terms he is unable to obtain a job
in the mining industry. He has now lost twenty-five years of future employment at a present day
salary of $30,000 per year. While the impairment in this case may be an additional 5%, the loss
of earnings and therefore more properly disability as can be shown by economist will be
$1,250,000. That is without taking into the consideration of the effect this disability has on the
148 hours per week that he does not work. We could take the easy way out and grant him 2 total
disability award, but at best it would compensate him $25,000 per year, which over the next
twenty-five years would only be $625,000. There is a significant discrepancy in this case
between the actual disability the claimant has suffered and the benefits that he is able to receive
from the Fund. -

Suppose that this person was able to perform other work, but only makes $20,000 per
year performing it. He would still come out behind receiving $25,000 per year from the Fund.
So even if there was a wage supplement benefit created in the future to compensate a worker for
the difference between his old wages and his current wages, it would probably still not be a fair
trade.

I think that the purpose of 85 CSR 16 is noble. However, I think in its execution, it opens
up many tunnels which do not have a light in the end of them.

I appreciate having this opportunity to comment upon these proposed rules.

Sincerely,

WILSON & HRUTKAY LAW OFFICES, L.C.
D BB

By: Mark Hrutkay

MH:plv
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Workers' Compensation

Attn: John XKozak, Esg.

Director, Legal Services Division
P O Box 3922

Charleston, WV 25338-3922

Re: Proposed liule, TItle 85, Series 16, Guidelines for Permanent
Impairment and Disability Evaluaticn, Evidence and Ratings

Dear Mr. Kozak: ,

We respectfully take issue with several provisions of the above
cited proposed rule. '

The concept of using the Guides is expected and, if they are not
applied mechanistically, is basically fair. However, numerous
provisions of the proposed rule mandate the Commssioner and ALJ's
to ignore reliable doctor opinions for picayune technical reasons
and, as a practical matter, stack the deck against Claimants.

These portions of the rule relating to doctor's reports are
premised on two inaccurate propositions, (1) that doctors will
willingly cocopeérate with (or have the time to cooperate with} very
technical requirements for the preparation of reports and (2) that
claimants are on the same economic footing with employers in hiring
doctors to do detalled reports. We all have called Workers!'
Compensation a "doctor driven" system. Provisions of the proposed
rule suggest that we no longer trust doctors. .

Also, several provisions of the psych rules are repugnant .and
probably unconstitutional.

We have the following specific comments.

1 - Phase in: To the extent that the proposed rule is not revised,
it needs a phase-in period. Particularly, is the mandatory
credibility/reliability standard for doctors' reports as contained
in various sections to apply to claims now in litigation? If so,




does it apply to doctor's/expert's reports generated before the
proposed rule takes effect? Claimants and employers alike put
substantial money into doctor's and VE reports. It would be
fundamentally unfair to disregard or diminish reports prepared
according to then—-existing standards.

2 = Technicalitv and credibility:

a = Several provisions mandate that reliable reports be
ignored for technical reasons:

(1) §5.1 v2quires that a report comports fully with the Guides
"in order to be found credible and reliabkle." Here is a potential
slippery slope - What language does the doctor need to use, other
than a simple statement that the Guides have been adhered to?

(2) §5.1.1 requires a report with the results of all tests.
That is unnecessary. Doctors, particularly orthopedists, look for
numerous signs & symptoms in examinations which, because of these
doctors' training and experience, don't have to take too long. Why
should it be necessary for a doctor to say, for example, that
specific test A was positive at x°, but that specific tests B, C,

D, etc., were negative, rather than Jjust reporting the positive
finding and reporting that all other tests were negative or within
normal limits. Requiring a doctor to repert all that he/she does

not see means either that (1) the doctor will spend more time
writing a report than doing the exam or (2) that the doctor's
computer will contain boilerplate that while being faithfully
regurgitated with every report, will add not one thing to reports
that was not thers before.

(3) §5.1.1 requires that a doctor in a back claim' use the
back examination form. This guarantees that a lot of good doctors
will no longer do examinations. The doctors to whom we vastly
prefer to refer clients for exams are those with practices that
actually see and treat patients, many of whom the form will put
over the edge. There are fewer and fewer doctors in Northern West
Virginia who are willing to examine and rate Claimants for .
Claimants.? Obviously, if the Fund requires the back form, we will
try to get doctors to use it. But, unlike injured workers, doctors
are relatively financially independent enough to ignore resguests
they really don't like, and the time will certainly come soon when
some good doctors will nct do the form. '

(4) §5.4 reguires an expert to "demonstrate his or her

T don't know what the proportion is of back injury claims
generally with the Fund, but in our practice, it's a good 50%.

2That,may also be the case with employers and the Fund itself.
Several well-gualified doctors have retired in recent years.



expertise in the field of disability" or be found not credible.
Where we are dealing with vocational experts, this makes sense.
But this would appear to result in ignoring well-gqualified doctors
from giving disability opinions. Where the Claimant is a 535 year
old career construction laborer with a back injury that scores 35%
under the guides, who has an 8th grade education, the doctor should
be permitted to add to his/her opinion the okvious conclusion that
this individual is permanently and tctally disabled.

(5} 8§5.5 is similar, reguiring the docter, etc., to
demonstrate XKneowledge of a claimants perscnal, social or
occupational demands. In ALJ hearings now, ALJ's will (properly)
not permit either counsel to dwell on what an underground coal
miner has to do exertiocnally and otherwise, because we all know
about what those regquirements are! Judges tell juries in the tort
and criminal systems '"not teo leave your experience and commen sense
outside the courtroom." Surely, we can trust doctors and ALJ's
with the same latitude.

b - Other provisions give the decision-maker an artificial
standard by which to disregard reliable reports -

(1} §85-~6-14 requires that where the Guides cannot be applied,
the examiner "thorcughly decument™ why. The "theroughly™" is either
redundant or glves a (non-~-dector) decision maker the ability to
declares that what a deoctor has done is not "therough' snough.

(2) §5.2 requires that an opinien of disability be explained
in detail in order to be found credible. How much detail is
encugh? That is not discernable from the rule.

32 - Confidentiality of psvchological reporis/receords - In addition
to the general confidentiality of the statute, the rule should
specifically reguire that psychiatric/psychological records be
maintained strictly confidential by parties and counsel. Even
where improper matters are not addressed, psvch reports and records
contain deeply personal and potentially embarassing information.
Such reports and records should . not be maintained by employers in
personnel files, and should not be available to agents or officers
of emplovers who are not directly charged with defending or dealing
with workers' comp claims. Otherwise, scme Claimants will feel
coerced by the circumstances into concealing genuine psycholsgical
distress. _ :

4 - Porticns of the psvch standards are discriminatory, elitist,
and illogical. .

a - The psychilatric & psychological examination cutlines:

(1) § IX - ¢, D, and E - Psychiatrists/psychologists must ask
abeout legal problems, arrests, c¢onvictiens, Jjail, financial




resources, difriculties, bankruptcy, type of church attended and
level of invelvement. What does any of the above have to do with
disability? Why is the state entitled to ask such nosey questions?
At what point does the information requested (particularly arrests
and church) cross the constitutional boundary? Since bhenefits are
predicated on opinions based in part on these answers, I believe
that the line is crossed by asking the questions.

(2) §V, page 11, Psych exam outline - What is relevant about
a Claimant's use of tobacco, or caffeine? Without at least the
latter, activity in offices of counsel for both Claimants and
Employers would come to a creaking halt.

b - Appendix B: Of particular repugnance are some provisions
of Appendix B, page 52, on mallngerlng The official imprimatur of
the State and of the Fund is placed upon notions that benefits
should be denied for malingering where a claimant has "a history of
spotty employment and drifting." On the other hand, one is less
likely to malinger who has been ". . . a,;?snon51ble, honest
adecuate member of soclety . . ." The malingerer may "retain the
capacity for recreatlon, such as enjoyment of theater, television,
or card games. "The malingerer may have a history of previously
incapactiating injuries and extensive absences from employment.™
TThe mallngerer may have been a marginal member of scciety for many
years. The malingerer may even have "[a] past history of lying
and/or arrests." The effects of doctors (and employers) seizing on
some of these would lead to an ocutrageous result -

(1} "A history of spotty employment and drifting." - West
Virginia has the highest or nearly the highest unemployment rate in
the nation, and our county, Marion, has nearly the highest
unemployment rate in West Virginia. Some people here go from job
to job, and lay-off to lay-off, when they would dearly love to work
a steady job for a steady enployer for ye=ars and years to come,
like the Japanese aré supposedly able to do. Whoever is
responsible for less-than-full employnent in West Virginia, it
surely isn't the worker who is trying to Kkeep body and soul
tegether in a srummy economy. .

(2) "A responsible, honest adeguate member of soclety . . "
- Who's that? Someone who has been fortunate enough to have a job
for a while? Someone who goes to church? Someone who votes
reqularly? Various provisions of the Constitutions seek to avoid
state-sponsored value judgment of individuality. This notion (1lke
all of the rest discussed here) offend these grievously.

(3) May "retain the capacity for recreatlon such as enjoyment
of theater, television, or card games. - What does the drafter of
this appendlx think Claimants who really can't work do during the
day? _The ability to watch TV from a recliner does not translate
into the ability to return to any sort of work, no matter how
sedentary. Indeed, in their evaluations, VE's often question
Claimants closely on how long they watch TV, whether they have to
move around mnmuch while watching, and whether a Claimant can




concentrate on a 1/2 hour or 1 hour TV story and follow the plot.
Ability to watch TV in a normal sitting position for long periods
of time may indicate the possibility o©f a residual functional
capacity to do sedentary work. But Just the act of watching
indicates nothing. Playing 15 minutes cf rummy with cne's spouse
or family likewise does not translate into anything vaguely
resembling malingering. Adoption of this section means that when
a Claimant answers honestly that he/she watches TV, a mean-spirited
doctor will diagnose malingering. Granted, playing football with
the kids spells malingering, and those Claimants should be ocut of
the system. But TV? This reminds me of H. L. Mencken's definition
of a Puritan - Someone who fears that scmebody else isn't totally
miserable all of the time.

(4) "The malingerer may have a history of previcusly
incapactiating injuries and extensive absences from employment.' -
Poorer folks work in manual jobs which have a greater incidence of
injury. In some of those occupations, employers' safety
conciousness isn't the best. (In the better paid industrial jobs,
e.g., coal miner, power lineman, the employers are so intense about
safety that catastrophic injuries are relatively rare. In Joe's
Garage kinds of employment, that's not the case.) These workers
may be injured more than once. Under the proposed rule, this means
that they may be faking. That is a rather absurd non seguitur,

(5) P"The malingerer may have been a marginal member of

society for many vyears." - This is blatant, unconstitutional
elitist trash. Who on God's cool green earth is a "marginal member
of society.” The decision-making refered to in this part of the

proposed rule, as in the rest of Compensation law, is by people who
have been to medical or law school. So, maybe the easy answer to
the guestion who is marginal is that it's not people like us.

(6) May "[a] past history of lying and/or arrests." - This,
too, is a little blatant. Here, the author hasn't even talked
about convictions, merely arrests is enough to cast a shadow con an
allegedly injured perscn. What's next? Forfeiture of assets and
corrurtion of blood?

It may be hard to believe, I really have tried to tone down the
rhetoric here. As you can see, much of the proposed rule has
tickled nmy ire buttens. I hasten to add to you personally, Mr.
Kozak, that I know that you're the messenger. My dealings with you
have always been most pleasant, and I have the grsatest respect for
you. It is some parts of the rule which has (necessarily) gone out
under your signature with which I take issue, and nothing I say
here is intended to have the slightest personal cast.

With kindest r:igards, I remain,

Yo

espectfully,
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John H. Kozak, Director

Legal Services Division
Bureau of Employment Programs
Workers’ Compensation Division
P.O. Box 3%22

Charleston, WV 25339-39522

Re:; Proposed Legislative Rule:
Guidelines for Permanent Impairment
and Disability Evaluations,
Evidence, and Ratings

Dear Mr. Kozak:

First, I want to thank you for extending the comment period on
the Proposed Legislative Rule: Guidelines for Permanent
Impairment and Disability Evaluations, Evidence, and Ratings,
until July 5, 1994. Hopefully, this will allow a broader

spectrum of opinicn to ke submitted to the Cempensation Programs
Performance Cecuncil.

The proposed Guidelines appear to be motivated by a desire to
achieve standardization of the evaluation process. I don’t
disagree with that goal per se. However, I fear that putting so
much emphasis on standardization ultimately may detract from the
accuracy of the evaluation process, and may alsc lead to
instances of unfairness, particularly to claimants.

By way of illustration, let me give you an example of how a
process of standardization can be incompatible with accuracy.
Last Friday I represented a claimant in a federal black lung
hearing (I am taking this example from a compensation system
other than the West Virginia Workers’ Compensaticn system). One
of the issues at the hearing was whether this claimant, who had
worked in and about coal mines for over 40 years, had devaloped
pneumoconiosis. The employer presented, as an expert witness,
Dr. N. LeRoy Lapp, to testify about the results of the x-rays.
As I‘m sure you know, Dr. Lapp ls a Professor of Medicine in the
Pulmecnary Department at West Virginia University, and is one of
the leading experts in the country on black lung. In my
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experience, Dr. Lapp is a very hcnest witness. 1In his testimeony,
Dr. Lapp utilized the standardized system <¢f the Internatiocnal
Labor Organization for the interpretation of chest radiegraphs
for pneumoconicsis. He examined a series of f£ilms on this
particular claimant, and noted the existence cf fcur or five
rounded cpacities in the right upper zone of the lungs. Dr. Lapp
testified that rounded cpacities are consistent with
pneumoconiosis, and that pneumoconiosis appears first in the
right upper zone of the lungs. However, he interpreted this
man’s chest films as negative for. pneumoconiosis because they
did not meet the profusicn criteria cf the standardized 110
system, Dr. Lapp acknowledged that this claimant may well, in
fact, have contracted pneumoconiosis, and the opacities he
observed may well be lesions of pneumcconiosis. His opinion was
not that pneumoceonicsis did not exist, but rather that he could
not make a diagnosis of it based on the standardized system for
the classification of x-rays.

Likewise, I am concerned that the "Guidelines for Permanent
Impairment and Disabllity Evaluations, Evidence, and Ratings" is
tog oriented toward the standardization ¢f opinicns, to the
detriment of accuracy and fairness in determining a particular
claimant’s extent of impairment and disability.

Evidentiary Recuirements of Opinions Regarding Impairment

Section 8%-16~5.1 of the proposed Guidelines requires that
medical opinions as to impairment must reflect strict accordance
with the AMA Guides to the Evaluation of Permanent Impairment,
4th Ed. (hereinafter "AMA Guides"), or else the report will not
be found "credible and reliable". The same evidentiary standard
is expressed in Section 85-1l6-4. I am very concerned about the
strictness of this evidentiary rule, for several reasons.

I think that this rule will make it extremely difficult in many
instances for claimants to obtain useable reports from their
treating physicians, particularly physicians practicing in small
rural communities. The treating physician may be the person best
equipped to render a falr and accurate assessment of a claimant’s
impairment. Howeaver, the opinion of the treating physician wilil
be rejected as not "credible and reliable" unless the physician
has fulfilled every technical criteria of the AMA Guides. With
many physicians, this is not a practical expectation.
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I am also concernead that the effect of the rule will be to lead
decision makers in the Commissicner’s office and the 0Office of
Judges to give added weight to the opinions of those physicians
whose oplinions jump through all the hoops <¢f the technical
requirements of the AMA Guides. In cperating under this system,
employvers will potentially have an advantage over claimants in
two respects. If the employer has counsel but the claimant is
unrepresented, the claimant will not know to advise the
physicians he cobtains repcrts from as to the proper evidentiary
foundaticn which is necessary to render the report credible and
reliable. Secondly, employers generally spend more money than
claimants in obtaining medical reports, and this money will
partly be invested in making sure that the reports comply (or
appear to comply) with the requirements of the AMA Guides.

To remedy these problems, I think that the language in Sections
B5-16-5.1 and 18-16-4 sheculd be made less stringent. These
sections should state that substantial compliance with the
standards of the AMA Guides is recommended, although it is net
reguired.

If the AMA Guides are to become a benchmark for the West Virginia
Workers’ Compensation system, I think that the Fund has an
obligation to notify all physicians in the State that this is
happening. Mecreover, the Fund should cffer physicians training
in the use of the AMA Guides. Hopefully, there will ke many
physicilans who will take advantage of such training so that they
can render service to their patients who are subject to the
Workers’ Compensatlion system.

Definition of Disapbility

I am disturbed by the definition of "disability" contained in
Section 85-16-2.2., This desfinition was taken directly from the
4th Edition of the AMA Guides. While the AMA Guides might ke a
very good source f£or the definition of impairment, I don’t think
that it is authoritative as tc the definition of disability. .
While "inpairment" i1s a medical concept, "disability" is a legal
concept whose definition should be taken from legal sources
rather than medical sources.

The definition contained in Sectiocn 85~16-3.2 is couched solely
in functional terms. While this is part of a suitable definition
of disability, it should not be taken as the whole definitien.
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A more complete view ©f disability is contained in the "Division
of Werkers’ Compensatlion Psychiatric Examination Guideline
outline" attached tc the propocsed Guidelines for Permanent
Impairment and Disakility Evaluations, Evidence, and Ratings, at
page 44. In this section, it is recognized that disability
includes the impairment of the employee’s earning capacity, the
effect of the impairment on the claimant’s efficiency at work,
and the effect of the impairment on the claimant’s normal pursuit
of everyday living. I believe that these three ceonsideraticns
need to be built into the definition of disability in Secticn 85-
16-3.2 , .

The problem with the definition of disability contained in the
AMA Guides is shown by the followling sentence from page 1/4 of
the AMA Guides: "Under the Workers’ Compensation laws,
disability, whether temporary or permanent, is eguivalent to
econcmic loss for which the individual i1s to be compensated".
That statement is not correct (or at least not complete) when
applied to the West Virginia Workers’ Compensation system. As
page 44 of the Psychiatric Guidelines illustrates, the West
Virginia Workers’ Compensation system of disability evaluation
includes impairment of a claimant’s normal pursuilt of everyday
living.

Basically, the problem is that the definition of disability
contained in the AMA Guides is too narrow. We should not be
taking it wholesale and incorpeorating it into the West Virginia
Guidelines for Permanent Impairment and Disability Evaluations,
Evidence, and Ratings.

Reliance on Disability "Experts!

I urge you and the Performance Councll to delete Section 83-16-
5.4. This secticn is predicated on the idea that thers exists
(or could exist) a class of professiocnals who are qualified to
give opinions as fto the extent of an individual’s disability. I
have grave doubts that such professicnals exist, and I fear that
the creaticn of a place for them in the West Virginia Workers’
Compensation system will lead to the creation of a class of
charlatans and whores.

It is difficult encugh for physicians to rate degrees of
impairment. The determination of disability Is an even more
subjective exercise. Certainly, the Workers’ Compensatiocn system
should be able to include rocm for vocational experts, who can
make assessments of the effect of a particular claimants
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impairment on his or her vccational prospects. The system could
also utilize economists to testify about reduced wages as a
result of reduced vocational prospects. But, I don’t think it is
possible to have "expert testimony" on that portion of disability
evaluation which deals with the impairment of the claimant’s
nermal pursuit of everyday living. This is the kind of thing
that juries routinely consider in civil cases. The fact finder
is the lay jury, and experts are of nc assistance.

In addition to the futility of the idea of "expertise in the
field of disability determinaticns®, I _think that this is
something which is cpen to vast amounts of abuse. Because it is
so subjective, anyone can say virtually anvthing. I would nct
trust the opinion of an "expert" in the "field of disability
determination” nc matter how long his or her trall of paper
credentials. His or her opinion would, in my view, ke worth
considerably less than that of an average juror who hears both
z2ides of an issue in a courtroom.

Morecver, we must recognize that "expertise in the field of
disability determinaticen" has no relevance to society except in a
Workers’ Compensation system. Unlike physicians cor physical
therapists or people in the field of vocaticnal rehabilitatioen,
these so-called "experts" do not contribute anything toward the
treatment or rehabilitation of an injured worker. Since their
sole function is in the determination of disability, they exist
only t¢ render opinions. Assuming that such people have the
natural human desire for money, they will offer these opinicons
generally to the side which will pay them the most. The more
they get paid, the fancier and more impressive-looking the
opinieon.

Since employers can pay more (generally speaking) than claimants
for cpinions, claimants are 2t a disadvantage whan the Workers/
Compensation system creates a class of professionals with
"expertise in the field of disabkility determinaticn'.

Although the determination of disability necessarily is
subjective, 1t can be done. Juries do it every day. Likewise,
pecople in the Commissioner’s office can do it and Administrative
Law Judges can do it. In my view, they will get no credible
assistance from so called professionals who claim an Yexpertise
in the field of disability determination”.
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Thank you for yocur consideration of these comments.

Sincerely,

Wt rcrc_)
Robert F. Cohen Jr.
RFC/slb
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I am also concerned that the effect of the rule will be toc lead
decision makers in the Commissicner’s office and the Office of
Judges to give added weight to the opinions of those physicians
whose opinions jump through all the hecops of the technical
requirements of the AMA Guides. In cperating under this systen,
employers will potentially have an advantage over claimants in
two respects. If the employer has counsel but the claimant is
unrepresented, the claimant will not know to advise the
physicians he cbtains reports from as to the proper evidentiary
foundation which is necessary to render the repert credible and
reliable. Secondly, employers generally spend more money than
claimants in obtaining medical reports, and this money will
partly be invested in making sure that the reports comply (or
appear to comply) with the requirements of the AMA Guides.

To remedy these problems, I think that the language in Secticns
85=-16-5,1 and 18-16-4 should be made less stringent. These
sections should state that substantial compliance with the
standards of the AMA Guides is recommended, althcocugh it is not
required.

If the AMA Guides are to become a benchmark for the West Virginia
Workers’ Compensation system, I think that the Fund has an
obligatieon tec notify all physicians in the State that this is
happening. Morecver, the Fund should offer physiclans training
in the use of the AMA Guides. Hopefully, there will be many
physicians who will take advantage of such training so that they
can render service to thelr patients who are subject to the
Workers’ Compensation system.

Definition of Disability

I am disturbed by the definition of "disability" contained in
Section 85-16-2.2, This definitlion was taken directly from the
4th Edition of the AMA Guides. While the AMA Guides might be a
very good source for the definition of impairment, I don’t think
that it is authoritative as to the definition of disability.
While "impairment” is a medical concept, "disability" is a legal
concept whose definition should be taken frem legal sources
rather than medical sources.

The definition contained in Section 85-16-3.2 is couched solely
in functicnal terms. While this is part of a suitable definition
of disability, it should not be taken as the whole definition.
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A more complete view of disability is contained in the "Division
of Workers’ Compensation Psychiatric Examination Guideline
Outline"” attached toc the proposed Guidelines for Permanent
Impairment and Disability Evaluations, Evidence, and Ratings, at
page 44. In this section, it is recognized that disability
includes the impairment of the employee’s earning capacity, the
effect of the impairment on the claimant’s efficiency at work,
and the effect of the impairment on the claimant’s nermal pursuit
of everyday living. I believe that these three considerations
need to be built into the definition of disability in Section 85~
16-3.

The prcklem with the definition of disabllity contained in the
AMA Guides is shown by the fcllowing sentence from page 1/4 of
the AMA Guides: "Under the Workers’ Compensaticn laws,
disability, whether temporary or permanent, is equivalent to
economic loss for which the individual is to be compensated".
That statement 1s not correct (or at least not complete) when
applied to the West Virginia Workers’ Compensation system. As
page 44 of the Psychiatric Guidelines illustrates, the West
Virginia Workers’ Compensation system of disability evaluation
includes impairment of a claimant’s normal pursuit of everyday
living.

Basically, the problem is that the definition of disability
contained in the AMA Guides i1s too narrow. We should not be
taking it wholesale and incorporating it into the West Virginia
Guidelines for Permanent Impairment and Disability Evaluaticns,
Evidence, and Ratings.

Reljance on Disability "Experts®

I urge you and the Performance Councill to delete Section 85-16-
5.4, This section is predicated on the idea that there exists
(or could exist) a class of professionals who are gqualified to
give opinions as to the extent of an individual’s disability. I
have grave doubts that such professicnals exist, and I fear that
the creatiocn of a place for them in the West Virginia Workers’
Compensation system will lead to the creation of a class of
charlatans and whores.

It is difficult enough for physiclans to rate degrees of
impalrment. The determination of disability is an even more
subjective exercise. Certainly, the Workers’ Compensation systenm
should be able to include room for vocaticnal experts, who can
maXe assessments of the effect of a particular claimants
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impairment on his or her vocational prospects. The system could
also utilize economists to testify about reduced wages as a
result of reduced vocational prospects. Buif, I den’t think it is
pessible to have "expert testimony" on that porticn of disgability
avaluation which deals with the impairment of the claimant’s
normal pursuit of everyday living. This 1s the kind of thing
that juries routinely consider in civil cases. The fact finder
is the lay jury, and experts are of no assistance,

In addition to the futility cf the idea of "expertise in the
field of disability determinations", I think that this is
something which is open to vast amounts of abuse. Because it is
so subjective, anyone can say virtually anyvthing. I would not
trust the opinion of an "expert" in the "field of disability
determination" no matter how long his or her trail of paper
credentials. His cor her opinion would, in my view, be worth
considerably less than that of an average Jjuror who hears both
sides of an issue in a courtrocom.

Moreover, we must recognize that "ewpertise in the field of
disability determination" has no relevance to society except in a
Workers’ Compensation system. Unlike physicians or physical
therapists or people in the field of vocational rehabilitation,
these szo-called "experts" do not contribute anything toward the
treatment or rehabilitation of an injured worker. Since their.
sole function is in the determination of disability, they exist
only tc render opinicns. Assuming that such people have the
natural human desire for money, they will cffer these copinions
generally to the side which will pay them the most. The more
they get paid, the fancier and more impressive-looking the
opinion.

Since employers can pay more (generally spsaking) than claimants
for opinions, claimants are at a disadvantage when the Workers’
Compensation system creates a class of professiocnals with
"expertise in the field of disability determination™.

Although the determination of disability necessarily is
subjective, it can be done. Juries dc it every day. Likewise,
pecple in the Commissioner’s office can deo it and Administrative
Law Judges can de it. In my view, they will get no credible
assistance from so called professionals who claim an "expertise
in the field of disability determination".




John H. Kozak, Director -
Legal Services Division

July 5, 1994

Page 6

Thank you for your consideration of these comments.

Sincerely,
(et rcrL)
Robert F. Cohen Jr.

RFC/slb




WORKERS' COMPENSATION DIVISION
LOW BACK EXAMINATION

Rov, £.91

USE BLACK INK ——— et & BE Compicted by the Physician Page !
Patient Name: . , Physician:
SSN: - - __HT. _ _ | Address:
Dateof Injury: _ _ /  _ / _ ~wT.
Dateof Birth: ¢/ ¢/~ Pulse ___ Phone: i
ClaimNumber ______ ~— BP _ _ FEIN: _
DatecofExam: _ [/ /=~ Resp. '

PLEASE CHECK ONE:

O DVPAIRMENT RATING FF120-DAY EXAMINATION
O _CONSULTATION D INDEPENDENTEXAMINATION T COMPREHENSIVE EXAMINATION

[, INSPECTION (standing and/for scatedd

YES ~NO

1.1 Paticnt stands unassisted o .|

1.2 Scoliosis _I |

1.3 Ihuc crest level S S S L
1.4 Anialgic lean (Asymmetry) . 4

1.3 Lumbar hypolordosis ZI 3

1.6 Lumbar hyperlordosis O .

Oiher observations

5.7 Commenis

2. PALPATION (standing, seated, or prone)
YES NO
2,1 Vertebral tenderness/ restriction | | JLT JL2 3L3 L4 ALs
2.2 Coccyx tendemess (external palpation) O .|
2.3 Sacral base & pelvis level (Standingy O a
LEFT RIGHT
YES NO  YES NO
2.4 Paraspinal muscle endarness R a N [
2.5 Paraspinal muscle spasm a [ I i _
2.6 Sacroiliac joint tenderness . Dt A
3. GAIT
3.1 Limp O Yes I No Cteft QORight Explain:
3.2 Assistive devices (cane, brace, prosthesis)
3.3 Other observations . R o -
4. SQUAT
4.1 Squats fully and rises without difficulty JYes dNo
Comments )
5. RANGE OF MOTION (standing) WNL PAIN RESTRICTION
5.1 Forward bending (Flexion) ° . a a 4
5.2 Backward bending (Extension) __ e o 0 a
5.3 Left side bending ° _._._ ... _._.Q I
5.4 Right side bending R o L o S |
5.5 Right Rotatien (torso). . . I = ' o 4
5.6 Left Rotation (torso) e I B ] _ 4.

5.8 Inclinometer OYes ONo




Puge 2 . — L a=oc=we w=e - Claim Number

—— e — o e — e o

6. MOTOR STRENGTH (standing, waiking, scated, or supme) GRADE(WQUT O 5y
NORMAL ABNORMAL LEFT RIGHE
6.1 Hip Mexion d - e —
6.2 Hip Extension u) a — -
6.3 Hip Abduction 2 3 - _
6.4 Knce extension - Q J - . )
6.5 Knee flexion Q 2 = . i
6.0 Ankle dorsiflexion | d ——
6.7 Ankle Planter flexion 3 - . .
0.8 Greatlogexniensien 7 0 R o B
6.9 Heel e walk | .| —_—
6.0 Toe walk A - e
7. SENSORY (pinprick) ({seated or supinc}
LEFT RIGHT
MNormal Diminished Absent _. Normal = Diminished Absent
7.1 L3 sensory 2 ’ 0 - Sa B | J J
7.2 L4 sensory’ | - a d _ 4
7.3 L5 sensory | ; J = e L O _ 0
7.4 S1 sensory a o | - o O |
7.5 Comments i S e i o=
8. REFLEXES (seated) (+2 normal)
Paicllar 6.1 Lefl Qo A+1 0O+2 QO+3 QOclonus
S2Right 0130 d+1 0O+2 QO+3 QOclonus
Achilles 9.3 Left ao d+1 Q+2 0O+3 Qclonus _ _ S
94 Right Q0 O«+1" 0O+2 D33 DOclonus B '
Other o e = e M_._ e = s o - ==

9. STRAIGHT LEG RAISING (sitting)
{Measure knee extension) : o S , ,
8.1 Left  ___ _° Pain: O Yes O No __ Location of Pain: O Back 3 Same Leg O Contralateral back/leg
8.2 Right ° Pain: O Yes O No  Location of Pain: O Back 2 Same Leg O Contralateral back/leg

10. HIP AND SACROILIACTEST ™~

10.1 Hip test pain "0 Yes Q No O Left O Right
(See Instructional manual)

102 Sacroiliac test pain O3 Yes 0 No Q Left O Right
{See Instructional manuai) , e e e .

11. STRAIGHT LEG RAISING (supirc) ) S ) .
1Ll tet  __ ° Paim Ll Yes O No LocationofPain: O Back 2 Sameleg 1 Contralateral back/leg
2 Right ___  ° Pain: O Yes 02 No Locationof Pain: 0 Back I SamcLeg O Contralateral back/leg

12, PEDIS PULSES ™ NORMAL ABNORMAL
12.1 Popliteal S B
12.2 Posterior tibial I - Qa -
12.3 Orther observations (Clubbing, Cyanosis) e - .
13. MUSCLE WASTING MEASUREMENT ) o .
13.1 Left Thigh - e __._ RightThigh ___ o cm above tibial wbercle —
13.2 Left Calf - RigmMCaltt o _ cm below tbial tubercle
14. LEG LENGTH EXAM T
14,1 Symmetrical O Yes O No QO  Not Tested ) )
14.2 Shorter QO Left 'O Right' O EBven _ OSupine O Standing
Difference of em_ __ Right . cm . _. Left __ cm

0 Supine: measure from anterior Superior ilizc spine to medialiateral maliecius. Q m'meaéurc from greater trochanter to foor

¢




Workers' Compensation Division

USE BLACK INK

——Patient History - Back Pain

Patient Name:

SSN: —_— ‘- e m——— £ kit
‘Date of injury: _ __/ ' . ——r
Date of Birth: __ /

Claim Mumber

Date of Exam: i

Physician:
Address:

Plhione:
FEIN:

J CONSULTATION _I

Present History (1o be completed by the patient)
1. What arc vour problems?

d PMPAIRMENT RATING
INDEPENDENT E

}-J

How did the problem occur?

3. Where is the location of the problem/pain?

4, Have vou had this ype of complaint before? O Yes 1 No’

When? Where?

4.1 How did that complaint occur?

4.2 What is the name of your employer?

4.3 What is the type of business of that company?

5.1 What was your job title when problem began?

5.2 What was your usual job? (Job Tasks)

A 120-DAY EXAMINATION
< COMPREHENSIVE EXAMINATION

NAMINATION

7. Have you discussed vour problem with vour supenisor?
Yo =4 No

8, s there modified or aliernative work 2l your job?
4 Yes <4 No 2 Don't Know

9. Your pain i§ WOISE i your:

J  Head  LefiLeg 1 Right Arm

T Neck J  LeftHip 2 Left Arm

0 Shoulder I Rightleg 2 All of These
2 Back 2 Right Hip 3 None of These

10. Your problem/pain is: Better Worse No Different

When you urinale or move your bowels  J 3 3
When coughing or sneezing .| 4 3
When you wake up in the morning 4 A 3
In the middle of the night a 4 a
Mid-day ad 3 -
Evening J 3 3
Lying 3 3 .|
Siuing 3 4 A
Driving 3 | a
Bending 2 3 |
Standing | | |
Walking 3 3 a
Change of position 4 | a

11. Have you been treated for this complaint

before now? d Yas O No

12. What has helped this complaint the most?

Describe your job tasks. _

5.3 What job were you performing when problem began?

6, Who is your immediate supervisor?

Name Phone Number

13. What has not helped or made this complaint worse?

14.1 Do you gel pain at the tip of your tailbone? 3 Yes I No
14.2 Does your whole leg ever become painful? O Yes 2 No
14.3 Does your whole leg ever go numb? 3 Yes 2 No
14.4 Does your whole leg ever give way? 3 Yes T No
14.5 In the past year, have you had any spéll

with very little pain? O Yes 2 No
14.6 Have you had any intolerance 1o your

treatmen! or reaction 1o treatment? O Yes I No
14.7 Have you had an emergency room visit 1o

the hospital with back trouble? 3 Yes d No




Pust History

15,

16,

17

18,

19,

Have you ever had a spine Xeray, CT scan, MRI or

myclogram?!

X-ray O Yes J No

Whon/Where/Resuls e N
MRI U Yes O No

When/Where/Results . e
CT scan O Yes 2 No

When/Where/Resuits . —

Myelogram 2 Yes 4 No

Whaen/Where/Results . -
Othr —

Have you cver been hospitalized for neck, arm, back or leg
complaints/pain? 2 Yes 0 No T '
When/Where e . e in

What uther medical problems do vou have? -

I Heart, blood pressure, or citculation problems

[} Diabetes O Gout

[ Arthritis ~ 7 _ U 1 Cancer

O Other - . i I

Have you been hospitalized for any of the above problems?
O Yes O No

Which/When . e

What medicines are you now taking, including over-the-
counier? e

20, Do you have a family doctor”

Claim Numther

Namag: S
Phone No: —
21, Allergies o food, medicine or other? Jd Yes 4 No
List
22. . Do vou smoke, rub, or chew tobacco? Jd Yes 3 No
231 Do vou drink teer, wine or liguor? d Yes 3 No
How hluch? _ i}
23.2 Ever have an alcohol problem? - Yes J No

24. Do you drink colfee or tea or
< Yes 2 No Howmuch

Q1 College or higher

O Grade Completed

caffeine drinks?

per 25 hours?

25.  How much formal education do you have?

O WVocational Training
O High School Dipioma or GED S

26. De you have other family members with serious back or

neck problems? 89 Yes O No
Arg they disabled? 3 Yes 0O No
27.  Any additional comments; _

Where is your pain? How does it feel? Draw your pain using the following key. Do not mdicate areas of pain which are not relaied Lo your present injury ot condition.

Draw in your face. - — .

KEY
Stabbing ///
Buming X XX

Pins OO0
and Needles

Aching, » M4
Throbbing

Numbness ===

Qther « + o

Signature of person completing form

If signature is not of patient, then state relationship to patient

Da;e

FRONT




15. CLINICAL PMPRESSION OF SOMATIC AMPLIFICATION

SENSORY EXAMINATION: RESPONSE TO PINPRICK
15.1 No deficit or deficit well localized to dermatomads)
Deficit reiated to dermatome(s) but some inconsistency
Nondermatomal or very inconsisient deficii
Blatantly impossible (e, split down midline of entire body with posituve tuning fork wst)

152 AMOUNT OF BODY INVOLVED
<15

36 - 607
> 617

MOTOR EXAMINATIONS

15.3 No deficit or deficit well localized (o myotoneis)
Deficit related 1o myotome(s) but some inconsisweocy
Nonmyotomal or very inconsistent weakness, exhibits cogwhecling or giving away, weakness is coachable
Blatantly impaossibie, significant weakness which disappears when distracted

15.4 AMOUNTOFBODY INVOLVED .
<13%
15-35%
36 - 60%

>G0%

TENDERNESS . Ll oo L. } .

15.5 No tenderness or tendemess clearly localized o discrete, anatomically sensible structure
Tenderness not well locatized, some inconsistency
Diffuse or very inconsistent tenderness, multiple anatomic structures involved (skin, muscle, bone, etc.)
Blataniy impossible, significant tenderness of multiple anatomic structures (skin, muscle, bone, etc.)
which disappears when distracted

156 AMOUNTOF BODY INVQLVED )
<156
15-35%
36 - 60%
>60%

DIFFERENTIAL STRAIGHT LEG RAISING (SLR}

15.7 The difference between SLR tests performed in the supine and sitting positions {the paticnt 1s distracted
in the sitting position by examining the botlom of his/her feet). Exampler supine SLR positive at 107,
seated SLR positive at 50°, dilference = 40°,

Difference  ~ = _ _ o - e <20°
Differesice . . .7 o oL LT L 20450
Difference ~ . . . . _ L . Tl LT LTI T TEAN
No pain seated, but strongly positive SLR when supine at less than 45°
TOTAL SCORE

16. COMMENTS

SCORF,

o O
1O

> O
K-

o O -
1 a
O

3 O
o OO
1 O
> g

3 O

o O
t 4

2 O .
3 0O

0 O

1 O

R

3 O
0 O

1 O

2 O
3O

o O )
1 3

N I .
3 B




Page - - S . Claim Number
17. RADIOGRAPHICERAM ™~~~ OVYes o 01 Dae . Type (Plain, CT. MRI Myclogram) ______
Findings (Attach reportifavailabley T ___;

— S ===
Patiet Position During X-rdy TRrRecumbent O ‘v‘ﬂ:igm B-c:,u'ing

18. CLINICAL DIAGNOSIS - B R :
(Please indicate appropriste IC-9 code(sy and give verbad description. Generic diagnoses are praied for your convenenee: you
may substitute other diagneses. I appropriate, muliiple diagnoses can be designated.)

o m—— T — T T T T —— = e e =
o  ———r—— 2 3 -

— T e s e e | TS T T
SOFT TISSUE | 'POSTERIORJOINTS N B
O Lumbar sprain/strain {847.2) - [0 Facer syndrome (724.8)

U Lumbosacral sprain/strain (846.0) [ Lumbar subluxation or lumbar segmental dysfunction - S
O Sacroiliac sprain/strain (846,93 ' {739.4)

DISC SACROILIAC

O Lumbar disc displacement {without ~ [J  Sacrotititis (720.2)

radiculopathy) (722.10) [ Sacroiliac subiuxag’on_oj' sacroiliac segmental dysfunction
O Lumbar disc displacement {with (739.4)

radiculopathy) (722.73) i -
7 OTHER: ) _ e L .
. - - e e et g i St e i~ 2SR - - o C== e
19. OTHER TESTS PERFORMED AND FINDINGS: ) ) .
e —— e e ”"—'-‘"—_'m‘—ﬂ'_._:z'.‘"?’!‘.’ . T N on
20. TREATMENT PLAN, REFERRALS, RECOMMENDATIONS: .
e e e MR ey 4t e e TR S T = - g
21. AUTHORIZATION(S) REQUESTED FOR: . - _




WORKERS' COMPENSATION DIVISION

LOW BACK EXAMINATION

SE BLACK INK _ To Be Completed hy the Physician _ Page |

Patient Name: 7 L Physician: L .
SSNe - - cHT ) Address:
Date of Injury: __/ —/  —  WT. .
Dateof Birth: ___/  / ~ Pulse _ Phone: _
ClaimNumber _  pp_ FEIN: e R
Dateof Exam: _ _/ / ~  Resp.

PLEASE CHECK ONE:
T3 IMIPAIRMENT RATING

[T 120-DAY EXANMINATION
T COMPREHENSIY F EXAMINATION

O CONSULTATION O INPEPENDENT EXAMINATION

I. INSPECTION (stunding and/or seatedd . _
YES NO
1.1 Pauent stands unassisted. .2 . . -
1.2 Scoliosis .~ " 0 T 7T " F e ) _ _ -
1.3 Iliag crest level a a =
1.4 Antalgic lean {(Asymmetry} g - - _
1.5 Lumbar hypolordosis 4 O
1.6 Lumbar hyperlordosis 4 [ —
Other observations .
2. PALPATION (standing, seated, or prone)
YES NO
2.1 WVertebral tenderness/ restriction 3 3 OLi 2L2 213 L4 ALS
2.2 Coccyx tenderness {(external palpation) O 3
2.3 Sacral base & pelvis level (Standing) ] A o .
LEFT RIGHT
YES NO YES NO
3.4 Paraspinal muscle tenderness . W] 3 .. 3
2.5 Paraspinal muscle spasm a a 3 g
2.6 Sacroiliac jointtenderness O O O gl - - -
3. GAIT
3.1 Limp OYes JdNo QLeft QARight Explain: .
3.2 Assistive devices (cane, brace, prosthesis) .
3.3 Other observadons -~~~ T T T 7T - - =
4. SQUAT : ..
4.1 Squats fully and rises without difficulty dYes dNo
Comments
5. RANGE OF MOTION (standing) WNL PAIN RESTRICTION
5.1 Forward bending {Flexion) ' ° a -4 a
5.2 Backward bending (Extension) ° a 3 ~Q
5.3 Left side bending @ _ a 4 _ a
5.4 Right side bending ° a 2 - a
5.5 Right Rotation (torso) ° _ .4 | 3
5.6 Left Rotation (torsoy =~ .~ 8T T - —Qa a
- 5.7 Comments

5.8 Inclinometer 2 Yes O No




Page 2 C T R - - - - 7 Claim Number

6. MOTOR STRENGTH isianding, walking, seated, or supime? GRADE QLT OF S
NORMAL ABNORMAL LEFT  RIGHT
6.1 Hip flexicn 0 ' | —
6.2 Hip Extension 2 4 I - _—
4.3 Hip Abduciion a ] _ - ———
&4 Knes exiension = I -
6.5 Knee flexicn 4 4 ) -
6.6 Ankle dorsiflexion 4 = - - -
6.7 Ankle Planter flexion d . _ : ) _
6.8 Great (oe extension s S Q
6.9 Heel oo walk 4 = _ B
6.0 Tog walk | |
7. SENSORY ( pinprick} (scated or suping)
LEFT RIGHT
Normal Diminished Absent Normal Diminished Absent
7.1 L3 sensory d 0O a 3 d i
7.2 L4 sensory a | Q - _! -
7.3 L5 sensory =] im .. a _ a Q-
7.4 S1 sensory 0 a a a Q O
7.5 Comments i . e ke st et Tt T o7 x-S ol 2 a3 - -
8 REFLEXES (scaied) (+2 normal)
Patellar 91Left 20 O+l Q+2 0O+3 Oclonus_ — -
92Right 20 D2+l QO+2 443 Qclons
Achilles  93Left 00 T+l Q42 2343 Dcionus
S4Right 00 2+1 Q+2 T+3 QOclonus
Cther S . e e v~ - aintiar sl el A = S R AP e 21

9. STRAIGHT LEG RAISING (siwting) o ' S
(Measure knee extension) o o , B _ _
8.1 Left ___° Pain; O Yes. O"No T Location of Pain; 1 Back = Sameleg O Contralateral back/leg
82 Right ___ ____ ° Pain; D .Yes [ No. Locationof Pain: O Back 3 Same Leg O Contralateral back/leg

10. HIP AND SACROILIAC TEST

10.1 Hip test pain O Yes O Ne 2 left 2 Right

(See Instructional manial) e e e i e e o R
10.2 Sacroiliac test pain - 21 Yes Q No 3 Left J Right

(See Instructonal manual) S U U T =

11, STRAIGHT LEG RAISING (supine)

11.1 Left % Pain: O Yes. O No Locauonof Pain: O Back T Same Lag Q Contralateral back/leg
1.2 Right _____ ° Pain: 11 Yes O No  Location of Pain: O Back o SameLeg O Contralaleral back/leg

12. PEDIS PULSES NORMAL ABNORMAL
12.1 Popliteal .3 ) — —
12.2 Posterior tibial AU SR B =
12.3 Other observations (Clubbing, Cyanosis) i} e § -
13. MUSCLE WASTING MEASUREMENT '
13.1 Left Thigh e o= Right Thigh A . cm above tibial whercle
13.2 Left Calf ... . .. .RighiCalf - —_— . . cm below tibial tubercie
14. LEG LENGTH EXAM 3
14.1 Symmetrical Q Yes 3 No 3 Not Tested
14.2  Shorter O Left 3 Right O Even Q) Supine 3 Standing
Differenceof ___ cm . Right __cm ____left . cm__ -

£ Suping: measure from anierior superior iliac spine 1o medialfiaieral malleolus. O Standing: measurc from greaicr irochanter (o floor




USE BLACK INK

Workers' Compensation Division

. Patient Historv - Back Pain

Patient Name: . _ Physician:

SN - - el - Address:

Date of Injury: __ /1

Date of Bicth: __ _ ¢/ /__ e Phone:

Claim Number __ _ e i e FEIN:. .

Dare of Exan: [/ 7/

PLEASE CHECK ONE: 3O IMPAIRMENT RATING 1 120-DAY EXAMINATION

< CONSULTATION A INDEPENDENT EXAMINATION 3 COMPREHENSIVE EXAMINATION

Present History (to be completed by the patient)
1. What are vour problems?

£

How did the problem accur?

3. Where is the location of the problem/pain?

When?/ Where?

4, Have you had this type of complaint before? 3 Yes 12 No

4.1 How did that complaint occur?

4.2 What 1s the name of your employer?

4.3 What is the type of business of that company?

5.1 What was your job title when problem began?

5.2 What was vour usual job? (Job Tasks) _ B

7. Have veuwdiscussed your problem with your supervisor!
a0 vex 4 No

8. Is there modilied or alternative work at vour joh?
24 ves J No 2 Doa't Know

Y. Your pain is wOrsc in your:

d  Head - LeftLeg = Right Arm
3 Neck 2 Left Hip 23 Lelt Arm
3 Shoulder I Right Leg 2 All of These
< Back T Right Hip < None of These
10. Your problemy/pain is: Better Worse No Different
When you urinate or move your bowels 1 3 3
When coughing or sneezing 3 3 a
When you wake up in the momming 4 a N |
In the middle of the night 4 a .|
Mid-day 4 a .|
Evening 3 3 3
Lving 4 3 4
Siuting A 3 2
Driving 3 3 3
Bending 4 3 a
Standing a J 4
Walking | ] a
Change of position 4 - a

11. Have you been treated {or this complaint
before now? d Yes O No
12. What has helped this complaint the most?

Describe your job tasks. __ . —

5.3 What job were you performing when problem began?

6. Whao is your immediate supervisor?

Name

13. What has not helped or made this complaint worse?

14.1 Do you get pain at the tip of vour tailbone? d Yes 3 No
14.2 Does your whole leg ever become painful? A Yes 21 No
14.3 Does your whole leg ever go numb? d Yes 2 No
14.4 Does your whole leg ever give way? d Yes 21 No
14.5 In the past year, have you had any spéll

with very little pain? d Yes 1 No
14.6 Have you had any intolerance 1o your

treatment or reaction to treatment? 2 Yes 3 No
14.7 Have you had an emergency room visit 1o

the hospital with back trouble? 3 Yes O No

Phone Nur_nber




Past History ’ o {laim Number

15, Have you cver hud aspine X-ray, CT scan, MRI or 20, Do vyouhevea fumily doctor?  Yes W No
myclogram? o o ) L Name: e e
X-ray 0 Yes O3 No o Phone Na:

When/Where/Resulls _ e e el 210 Aliergies w lood, medicine or other? < Yes O No
MRI U Yes 23 No

When/Wherg/Results o - List e
CT sean 1 Yes 3 No

When/Wherg/Results - N -

Myclogram d Yes 1 No

When/Whare/Results 2l 220 Do you smoke, rub, or chew wbacew? < Yes J No
Other _ e . 23.1 Do you drink beer, wing or tiquor? < Yes 2 No

16, Huve you ever been hospitalized for neck, arm, hack or leg How dMuch? i - e
complaints/pain? - ' Yes d No 23.2 Ewer huve un aleohol problem? < Yes . No
When/Where . . o] 240 Do you drink coffee or tea or caffeine drinks?

17 what other medical problems do you have? J Yes ) No How much per 24 hours? R
o licart, blood pressure, or circulation problems 25. How much formal education do you have?

O Diabeles -8 Gouw 1 College or higher
0 Arthritis - T T T Cameer T 3 Vocational Training
3 Other E 2 High School Diploma or GED

o — - 3 Grade Compieted - : -
18, Have you been hospitalized for any of the above problems? 26. Do you have other family members with serious buck or

A Yes O No neck problems? d Yes O No
Which/When i Are they disabled? d Yes [ No
19.  What medicines are you now taking, including over-the- 27.  Any additional comments:
counter? [ S B I
s— — = S ——— S — S —————————— - - i

Where is your pain? flow doss it feel? Draw your pain using the following key. Do not indicate aress of pain which are not related to your present injury ot condilion.
Draw in your face. .. A L R, : o

KEY

BACK FRONT

Stabbing ///
Buming X X X

Pins OGO
and Needles

142
Aching, A" A4 ;
Throbbing

Numbness===_ Left Right

Ciher « o«

Sigrature of person completing form ] B _ . Date
If signature is not of patient, then state relationship 1o patient . '




Page 3

. CLINICAL IM PRFESIUF\ OF SOMA’ TlL -\MPLIFIL AT!()\ SCORE

SENSORY EXAMINATION; RESPONSE TQ PINPRICK . _ ; _ _

15.1 No deficit or deficit well localized to dermatome(s) o O
Delicit refated 1o dermatome{s) but some inconsistency 1 1
Nondermatomal or v ery inconsistent deficit o O
Blawnty impossible (e, split down midline of entire body with positive tuning tork west) 3 O B

15.2 ANMOUNT OF BODY INVOLVED . .

<134 o O
s-35¢ 1 O
-0t 2 O

> (€ 3 O

MOTOR EXAMINATIONS

153 Nodefieitor deficir well lovalized w myotome(s) n O
Deficit related © myotome{s) but some inconsisiency 1 a
Nonmyolomal or very inconsistent weakness, exhibits cogwheeling or giving away, weakness is coachable 2 O
Blawntly impossible, significant weakness which disappears when disuwacted 30O

154 AMOUNT QF BODY [NVOLVED ' ) ' ” .

<15% 0 O
15-35% 1 4
36 - 60% 2 4

>60% 3 O

TENDERNESS - _ - o

15.5 No tenderness or mndemess clc,ariv locahzed o dlscrcm anaLOmtcall\' Cnslblc structure o O
Tendemess not well localized, some inconsisiency 1 O
Diffuse or very inconsistént feriderngss, muliiple anatomic structures involved {skin, muoscle, bone, etc.) 2 O
Blatantly impossible, significant tendemess of multiple anatomic structures (skin, muscle, bone, etc.)
which disappears when distracted 3 O

15.6 AMOUNT OF BODY INVOLVED. . o

<15« o O
15-35¢ 1 O
36-60% 2 O3

>60% 3

DIFFERENTIAL STRAIGHT LEG RAISING (SLK) )

15.7 The difference between SLR tests performed in the supine and sitting poc,:uons {the paticnt is distracted
in the siiting position by examining the bottom of h:s/hcr fu:t} Examp c supmc SLR posttive at 10°
seated SLR positive at 50°, difference = 40°. -

Difference . e L B <200 0 O3

Differénce T T T - B 20-35¢ 1 O

Difference - T o ' =45 2[4

No pain seated, but strongly positive SLR when supine 21 less than 45 3 0O
TOTAL SCORE

16. COMMENTS




Page 4 - Claim Number
17. RADIOGRAPHIC EXAM O Yes No 13 Date “Tyvpe (Plain, CT, MR, Myclogram) _
Findings (Auach report Tavatlabley e o . e L B T
- - ey — — - b . -
Patient Posigon During Xeray O Recumbent O3 weight Bearing
I8. CLINICAL DEAGNOSIS

{Please indicate apprepriate TC-9 code(s) and give verbal description. Generic dizgnoses are printed for FOUT CONVENIRNCE; YOu
may substitute other diagnoses. I appropriate, multipic diagnoses can be designated.)

— _— . N S
SOFT TISSUE POSTERIOR JOINTS
[J Lumbar sprain/strain (847.2) [0 Facet syrdromes (724.58)
OO0 Lumbosacral sprain/strain (846.0) [I Lumbar subluxation or lumbar scgmental dysfunction 7
O Sacreiliac sprain/sirain (846.9) {735.4)
DISC - _ SACROILIAC 7
O Lumbar disc dispiacement (withour [ Sacroiliitis (720.2)
radiculopathy) {722.10) [0 Sacroiliac subluxation or sacroiliac segmental dyslunction
[J Lumbar disc displacement {with (739.4)
radiculopathy) (722.73)
O OTHER: o N DS - .
19. OTHER TESTS PERFORMED AND FINDINGS I ) _ _
20. TREATMENT PLAN, REFERRALS, RECOMMENDATIONS:
21. AUTHORIZATION(S) REQUESTED FOR: o - - - -
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WORKERS' COMPENSATION DIVISION
LOW BACK EXAMINATION

Page ]

USIE BLALCK INK

_To Be Completed by the Phiysician

Patient Name: - _ Physician:
SSN: - - HT. Address:
Dateof Injury: __ __/__ / _ WT,

Date of Birthe __ _/ /7 Pulse Phone:
Claim Number H FEIN:
Date of Exam: __ /[ Resp. )

PLEASE CHECK ONE:

T IMPAIRMENT RATING
CF CONSULTATION 7 LD INDEPENDENT EXAMINATION

OO 120-DAY EXAMINATION

O COMPREHENSIVE EXAMINATION

th

INSPECTION i standing und/or scated’

YES NO
1.1 Paticnt siends unassisted - [ ,
1.2 Scoliosis _l it
1.3 Thac crest lovel S Nt S
1.4 Antalgic lean {Asymmeuwry} | a _ — _
1.5 Lumbar hypolordosis a ]
1.6 Lumbar hyperlordosis 3 0

Other observations

PALPATION (standing, seated, or prone)

YES NO

2.1 Vertebral tenderness/ restriction ] d JLb1 L2 3L JL4 JdLE
2.2 Coccyx tendemess {external palpation) T N} ]
2.3 Sacral base & pelvis level (Standing) a 3 : .

LEFT RIGHT

YES NO  YES NO

2.4 Paraspinal muscle tenderness A | | |
2.5 Paraspinal muscle spasm a4 ia 4 -
2.6 Sacroiliac joint tepderness O I3 O 4 o B
GAIT
3.1 Limp JYes [Ne JLeft ORight Explain:
3.2 Assisuve devices (cane, brace, prosthesis)
3.3 Other observatons )
SQUAT B o L . }
4.1 Squats fully and rises without difficuity T QYes T dNWNo )
Comments _
RANGE OF MOTION {(standing) WNL PAIN RESTRICTION
5.1 Forward bending (Flexion) RO e . |
5.2 Backward bending (Extension) e ...a O s
5.3 Left side bending = o - 0 e
5.4 Right side bending _ ¢ R I ~
5.5 Right Rotation {torso) S R o I _ a =
5.6 Left Rotation (torso) cooe o a . B _ood

5.7 Comments

5.8 Inclinometer O Yes QA No




e . . . Claim Nember
6. MOTOR STRENGTH Ewldmi ing, walking, seated, or supine; "GRADEIGLT OF 53 B
NORMAL ABNORMNAL LEFT RIGHT

6.1 Hip flexion a | i

6.2 Hip Extension Q a _

6.3 Hip Abducuon a o )

6.4 Knee exwnsion | - Q B

6.8 Knee fiexion A A i i

6.6 Ankic dorsifloxion a’ 3 :

6.7 Ankle Planter flexion O 2 .

6.8 Great Loe exlension 0 = —— .

0.9 Heel oo walk Ll -:I . ; —

6.0 Too walk L 4
7. SENSOQRY ( mnprick} (scawd or supine)

LEFT RIGHT
Normal Diminished Absent Normal ~ Diminished Absent

7.1 L3 sensory J 0 A A o |

7.2 L4 sensory a O | ] J |

7.3 L5 sensory a | R Q- Q 0

7.4 S1 sensory | d a I o a __

7.5 Commenis e e e e mn o . - e =
8. REFLEXES (scated) (+2 normal) o

Patellar 9.1 Lef1 Qe QO+f 0O+2 0+3 Qclonus

92Right 230 DO+l Q42 0O+3 Oclonus
Achilles 9.3 Left a9 O+1 3d+2 0O+3 QOclonus
S4Rght QO O+1 QO+2 "33 Dclonug
Cthar D o R - =

9. STRAIGHT LEG RAISING (siuing)
(Measure knee exiension)
8.1 Left ?..Pain: O Yes O No Location of Pain: O Back O Same Leg 0O Contralateral back/leg
8.2 Right ° Pain; O .Yes O No Lecaticnof Pain: O Back 2 Sameleg O Contralateral back/leg

10. HIP AND SACROILIAC TE;ST ) o
10.1 Hip tcst pain O ves 0 No 2 Le’ Q2 Right
{See Instructional manual)

10,2 Sacroiliac test pain O Yes O No C O Lent CIR:EhL T
{See Instructiona! manual)

— - - Beey s oo s s e em m e - = =

11. STRAIGHT LEG RAISING (supinc) o T
11.1 Left ° Pain: J Yes O No  Locationof Pain;_ 2 Back 23 Sameleg (O Contralateral back/leg

112 Right ___ _° Pain Q Yes 0 No Location of Pain: O Back 1 SameLeg O Conualateral back/leg

12. PEDIS PULSES ' © 7 NORMAL ABNORMAL
12.1 Popliteai = e ...3
12.2 Posicriortibial e - -

12.3 Other observations (Clubbmg; Cyanoszs)

13. MUSCLE WASTING MEASUREMENT

13.1 Left Thigh . __RjghtThxgh _ . cm above tibial wbercle

13.2 Left Calf e Right Calf - cm: heipw tibial tubercle -
14. LEG LENGTH EXAM . o

4.1 Symmetrical O ¥Yes =~ 3 No - O Not Tesled . , ,

14.2  Shorter O Left O Right QO Even __  QSupine O Standing

Difference of <cm. . Right __  em _ _ Lefi  _ __cm —

O Supine; measure from a.menor supenor ifiac spme w0 medlalﬂateral malleolus In] m rmeasure from grcater Lro-chamc. s f'loor




Workers' Compensation Division

USE BLACK INK _ ___Patient History - Back Pain _
Patient Name: B Phivsician: _
SSN: - e Address:
Date of Injury: /[ i — ] _
Date of Birth: (/1 e Phone: j
Claim Number __ __ o FEIN:
Date of Exam: __ /¢ _ X . _ T T :
PLEASE CHECK ONE: IMPAIRMENT RATING 2 120-DAY ENAMINATION

L

INDEPENDENFEXAMINATION

d CONSULTATION

COMPREHENSIY I EXAMINATION

Present History (to be completed by the patienf}

1. What are your problems? 7. Huve vou discussed your problem wath yvour supary isor?
Yo - Na
8. Isthere modified or alternative work at your job!
2. How did the problem qccur? __ — d Yes 4 No - Don't Know
9. Your pain is worse in vour:
. . . - Head d LeftLeg - Right Arm
3. Where is the Jocation of the problem/pain? ) )
- 1 Neck. 3 Left Hip 2 LeftArm
J  Sheoulder 2 RightLeg - All of These
‘ . . - Back ad Right Hip <l None of These
4. Have you had this type of complaint before? 1 Yes 0 No
When?/ Where?
_| 10. Your problem/pain is: Better Worse No Different
) ) , When you urinate or move your bowels 4 a
4.1 How did that complaint accur? When coughing or sneezing 1 3 )
When you wake up in the morning 4 2 3
In the middle of the night a 2 4
. Mid-day J 4 4
Ee IRV ) g
.2 What is the name of your employer? Evening E 1 -
Lying | | a
Sitting a 2 A
Driving J 3 . |
a 7 1 ; ine 9 = _
1.3 What is the tvpe of business of that company? Bending . 3 -
Standing 3 4 a
Walking = d .|
. . Change of posilion i A )
5.1 What was vour job title when problem began? ge ot pom
11, Have you been wreated for this complaint
) . before now? d Yes 1 No
3.2 What was your usual job? (Job Tasks) o . .
12, What has helped this complaint themost? _
. ) 13. What has not helped or made this comptaint worse?
Describe your job tasks. ) .
14.1 Do vou get pain at the tip of your lailbone? d Yes O No
. . 14.2 Does your whole leg ever become painful? A Yes 3 No
7 3 . ]
5.3 What job were you performing when problem began? 14.3 Does your whole leg over o aumb? 2 Yes 2 No
14.4 Does vour whole leg ever give way? < Yes J No
= 14.5 In the past year, have you had any spéll
’ . Ll with very little pain? d Yes 3 No
6. Who s your immediate supervisor? 14.6 Have you had any inlolerance to your
treatment or reaclion 1o ireatment? Jd Yes 3 No
o . 14.7 Have you had an emergency room visit to
Name Phane Number the hospital with back wouble? d Yes 3 No




Past History

15.  Have you ever had a spine X-ray, CT sean, MR or 20,
myelogram?
Koray O Yes O No
When/Where/Resulis . . wn] 21
MR] O Yes 2 No "
When/Where/Results R e
CT scin Q Yes 3 No
When/Where/Results . — R
Myelogram “JoYes 2 No o
When/Where/Results _ | 22
Other o =] 23.1
16, Have you cver been hospitatized {or neck, arm, back or leg
complaints/pain? - O Yes O No 232
When/Where e niaen e - 24
17.  What other medical problemis do you have?
) Heart, blood pressure, or circulation problems 25,
QDiabetes . -0 0O Gout
< Arthritis T 777 O Cancer
Q Other e
18. Have you been hospitalized for any of the above problems? 26.
8 Yes O No
Which/When — A
19.  'What medicines are you now taking, including over-the- 27.
counter? e } e e

Where is your pain? IHow does it feel? Draw your pain using the foliowing key. Do not
Draw in your face. . -

KEY
Stabbing ///
Buming XXX

Pins 00O
and Needles

Aching, A AA
Throbbing

Numbness===

Omcr - - - i

Signature of perscn completing form

ndicate areas of pain which are not related to your present injury o7 condilion,

Claim Number

Do you tuve g lamily doctor? -1 Yes Jd No
Name: _ : D
Phone No: R
Allergies o food, medicine or other? o Yes Jd No
List - J—
Do you smoke, rub, or chew tobagew? d Yes J No
Do you drink beer, wine or iquor? d Yoz 2 Neo
How Much? e
Ever have an aleghol probiem? Jd Yes o No
Do you drink coffee or wa or caffeme drinks?
< Yes 3 No How muchper 24 hours? .
How much formal education do you have?

O College or higher

O Vocational Training )

O High School Diploma or GED

0 Grade Compieted
Do you have other family members with serious back or
neck problems? 3 Yes 1 No
Are they disabled? O Yes O No

Any additional comments:

FRONT

) Date

If signature is not of patient, then state relationship o patient




16. COMMENTS . e

Page 3
15, CLINICAL IMIPRESSION OF SOMATIC AMPLIFICATION SCORE
SENSORY EXAMINATION: RESPONSE TO PINPRICK
13.1 No deficit or deficit well locatized (o dermatome(s) (O
Deflicit relaied to dermatome(s) but some inconsistency i
Nondermatomal or very inconsistent deficit P
Blatanily impossible (i.c., split down midline of entire body with positive tuning fork test 30O -
132 AMOUNT OF BODY INVOLVED
<tstw o 8 -
15 - 354 [
dp-ann 2 O
>a0 2O -
MOTOR EXAMINATIONS
15.3 No deficit or deficit well localized to myolomats) o O
Deficit related 10 myotome(s) bul some incensisieney 1 O
Nonmyotomal or very inconsisiont weakness, exhibits cogwheeling ar giving away, weakness is coachable 2 O
Blawntly impossible, significant weakness which disappears when disiracted 3 0O
154 AMOUNT OF BODY INVOLVED
<15% 0 O
15-35% 1 O
36-60% 2 O
>60% 3 O
TENDERNESS i — s — — e ..
15.5 No tendernessor Lenderncss ciearly locahzed 1o discrete, anatomically scns:blc structure g O
Tenderness not well localized, somé Taconsistency 1O
Diffuse or very inconsistent tendemess, muluple'anaio'mi?: structures involved (skin, muscle, bone, etcy . 2 O
Blatantly impossible, significant tenderness of multiple anatomic structures (skin, muscle, bone, ¢te.}
which disappears when distracted 3 04
15.6 AMQUNT.OF BODY INVOLVED )
<l5% 0 O
15-352z. 1 O
-60 2 O
>60% 3 [
DIFFERENTIAL STRAIGHT LEG RAISING (SLRY o o
15,7 The difference betwean SLR tests performed in the supine and sitting positions (the paticnt is distracied
in the siting position by examining the bottom of iusfhcr fcct) _Example: supine SLR positive at 10°,
seated SLR positive at 50°, difference = 40°° ~
Difference _ ’ L S <200 0 O
Difference T . ¢ I 1 0
Difference o S T &4507 2 Wﬂ
No pain seated, but strongly positive SLR when supine at less than 45° I
TOTAL SCORE




Page 4

- . Claim Number

— e — —— —

17. RADIOGRAPHIC EXAM O ves No O Datwe_ ___Type {Plain, OT. MRI, Myclogram)

I8,

19. OTHER TESTS PERFORMED AND FINDINGS:

20. TREATMENT PLAN, REFERRALS, RECOMMENDATIONS:

Findings {Attach report il available):

Patient Position During X-ray - O recumbent O Weight Beaning

CLINICAL DIAGNOSIS

(Please indicate appropriate 1C-9 codets) and give verbal description. Generwe dingnoses are printed fur your convenicnce: you
may subsiitute other diagneses. I appropriate, multiple diagnoses can be designated.)

SOFT TISSUE - - POSTERIOR JOINTS S o
O Lumbar sprain/strain {847.2) O Face: syndrome (724.8)

[ Lumbesacral sprain/stratn (846.0) O Lumbar subluxation or lumbar segmental dysfunction

O Sacroiliac sprain/strain (846.9) ' N 5 B )

DISC ' o - SACROILIAC - - T i T

O Lumbar disc displacement {withour” T3 Sacroiliitis (720.2)

radiculopathy) (722.10y [0 Sacroiliac sebluxation or sacroiliac segmental dysfunction
[0 Lumbar disc displacement (with {739.4)

radiculopathy) (722.73) . i

7 OTHER:
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USE BLACK INK To RBe g{:nzple’ted hy rhe Pliysician

WORKERS' COMPENSATION DIVISION
LOW BACK EXAMINATION

Page |

Patient Name: Physician:

SSN: HT. Address:

Date of Injury: WwT.

Date of Birtgh: __ _/ / Pulse Phaone:

BP FEIN:

Resp.

Claim Number
Pate of Exam:

PLEASE CHECK ONE:
OO IDVPAIRMENT RATING

O CONSLLTATION T INDEPENDENT EXAMINATION

O 120-DAY EXAMINATION
O COMPREHENSIVE EXAMINATION

INSPECTION {standing and/or soated)
YES

4
-~
-

1.1 Puticnt stands unassisied

-

1.2 Scoliosis

3 Thac crest leved

1

1.4 Anialgic lean (Asymmetry)

1.5 Lumbar hypolordosis

OC 0L L
ULUuwL

1.6 Lumbar hyperlordosis
Other observations

PALPATION (standing, seated, or prone)

YES
a
a

NO
-
O -

Vertebral tendemess/ restriction
Coceyx endemess (external palpation)

L1

L2 J3L3 L4 LS

Sacral base & pelvis level (Standing) Q a

LEFT
5 NO

RIGHT
Y YES NO

2.4 Paraspinal muscle tenderness

- 3
<

2.5 Paraspinal muscle spasm A

Oo0dm
oo

2.6 Sacreiiiac joint tenderness d -

GAIT
O Right

3.1 Limp U Yes dNo A Lleft
3.2 Assistive devices {cang, brace, prosthesis)

3.3 Other ohservations

SQUAT
4.1 Squats fully and rises without difficuity
Comments

RANGE OF MOTION (standing)
5.1 Forward bending (Flexion)
5.2 Backward bending (Extension) )

5.3 Leflside bending -
5.4 Right side bending
5.5 Right Rotation (torso)
5.6 Left Rotation (torso)
5.7 Comments

PAIN

RESTRICTION

-
-
|
.|
3
A

5.8 Inclinometer O Yes




Page 2 . . . Claeim Number |

— v —— — — e, s g

6. MOTOR STRENGTH (swading, waiking, seated, or supinc) GRADE(OUT OF St

NORMAL ABNORMAL LEFT RIGHT
6.1 Hip tlexion B Ty T T o
6.2 Hip Extension a a5 -
6.3 Hip Abduction 3 - -
6.4 Knee cxiension a7 xS o -
6.5 Knee Mexion .| 3 -
6.6 Ankic dorsiflexion a i —
6.7 Ankle Planter flexion | - —_—
6.8 Great woe extenston = - - -
6,9 Heel oo walk [ - -
0.0 Toe walk A ol -
7. SENSORY ( pinprick) (seated or supine)
LEFT © RIGHT
Normal Diminished Absent Normal Diminished Absent
7.1 L3 sensory o4 a a 4 - .
7.2 L4 sensory 4 a 2 . 4 2
7.3 L5 sensory | a ] 4 3 a
7.4 S1 senscry | Q a o S o a i T
7.5 Comments o — e e e s e oo = ]
8. REFLEZXES (seated) (+2 normal)
Patellar 9.1 Left a9 O+1 QO+2 J+3 Dclonus
92Right 290 O+t QO+2 JO+3 DOclonus
Achilles 9.3 Left a0 O+1 0QO«+2 22+3 OQclonus S - o _
94Right Q0 QO+l O+2 Q%3 DQclonus o
Othar ) _ o — N oo - = e
9. STRAIGHT LEG RAISING (iuingy ~ ~ ~ 77777

{Measure knee extension) o S e E
81 Left __ ° Paim QO Yes O No  LocalicnofPain:’ O Back 2 SamelLeg 2 Contralateral buck/leg
82 Rignw  ___° Paim O Yes (O No_ LocatonofPain: 2 Back 2 SameLeg 1 Conralateral back/leg

10. HIP AND SACROILIAC TEST ‘ S oo /s o -
10.1 Hip test pain 3 Yes 3 No T Left O Right '

(Sec Instructionzal manual) - e : : —

10.2 Sacroiliactestpain 0 Yes =~ O No ~ " O Lefi O Right B “

(See Instructionzl manual) — e ] -

I1. STRAIGHT LEG RAISING (supine)

11.1 Lefl . ° Paim: 0 Yes 0O No  LocaticnofPain: 2 Back O Sameleg 2 Contralateral back/leg
11.2 Right .7 Pain U Yes. O No __Locaticnof Pain: T Back O Sameleg 2 Contralateral back/leg

12. PEDIS PULSES NORMAL ABNORMAL
12.1 Popliieal SN S JU PR
12.2 Posteriortibial R = I —d - - —

12.3 Other cbservations {€ lﬁbbihg:,: %f'yan—d;is',_j o

13. MUSCLE WASTING MEASUREMENT - S

13.1 Left Thigh - ......Right Thigh. o __ cm above tibial tubercie
13.2 Left Calf e ... RightCalf L ____cm below tibial tubercle
14. LEG LENGTH EXAM . S T
14.1 Symmetrical O Yes 2 No O Not Tested
14,2 Shorter 3 Left 2 Right O Ewen OSupine T Standing
Differenceof ___ ~ cm Right __om  Lefi cm_

- Supine; measure from anterior superior iliac spine 10 medial/lateral malieoius. O Standing; measure from greater rochanter (o floor

N




Workers' Compensation Division

USE BLACKINK . Patient History - Back Pain _
Patient Name: o e Physician:
SSN: et Address:
pate of Injury: __ _ /(. -
Date of Bixth: _ _/ ¢/ Phone:
Claim Ngmber __ _ e FEIN: ! . _
Date of Exam: /4 - - - =7
PLEASE CHECK ORE: T TMPAIRMENT RATING 2 120-DAY EXAMINATION

- CONSULTATION 2 INDEPENDENT EXAMINATION 3 COMPREHENSIVE EXAMINATION

— —

Present History (to be completed by the patient)
1. What arc your problems?

=~

Have you discussed your prohlen aith your supervisor?
d Yes 4 No

2. Isthere modificd or alternative work at your job?
How did the problem acour? __ . J Yes 2 No J  Don't Know

2

9. Your pain is worse in vour:

) ‘ ' 3 . Head d Lefltieg 4 Right Arm
3. Where is the location of the problem/pain? . . .-
3 Neck T Left Hip 2 Left Arm
o 2 Shoulder '3 RightLeg 3 Allof These
) . 3 Back d  Right Hip 2 None of These
4. Have vou had this type of complaint before? 3 Yes 3 No
When?/ Where? R
) 10. Your probicm/pain is: : Belter Worse No Different
. . . When you urinate or move your boweis - -
4.1 How did thai compiaint occur? When coughing or sneczing 7 3 0
When you wake up in the morning 2 4 4
In the middie of the night 4 A 3
Mid-day | 3 |
n ; OUT € er? i’
4.2 What is the name of your empioyer? Evening 0 3 -
Lying Q | 4
= Sitting ] | 3
. ) Driving d d |
- . Ciacd . o) - -
4.3 What is the type of business of that company” Bending 0 o =
Standing 2 '“ .|
Walking | 2 a
Change of position _I 3 =

5.1 What was your job title when problem began?

11. Have you been treated for this complaint
belore now? d Yes d No
12. What has helped this complaint the most?

5.2 What was your usuai job? (Job Tasks)

. . 13, What has not helped or made this complaint worse?
Describe your job tasks.

- 14.1 Do you get pain at the tip of your tailbone? Jd Yes 3 No
: : 14.2 Does vour whole leg ever become painful? 2 Yes O No
5.3 What job were you performing when problem began? 14.3 Does ;four whale Ieé ever go numbl:f,’ J Yes 4 No
14.4 Does your whole leg ever give way? d Yes 3 Ne

14.3 In the past year, have you had any spéli
with very linle pain? Q Yes O Ne

6. Who is your immediate supervisor? 14.6 Have you had any intolerance o your
ireatment or reaction lo treatment? & Yes O No
. | 14.7 Have you had an energency room visit 10

Name Phone Number the hospital with back trouble? 2 Yes 0O No




Past History

15, Have you cver bad a spine X-ray, CT scan, MRI or 20. Do you have a family doclor? Jd Yes 4 No
myclogram? Name: e
X-ray U Yes d No Phone No: . - —
when/Where/Resalts | 21, Allergies 1o food, medicine or other? d Yes O No
MRI d Yes O No
When/Where/Results . . e List; . .
CT scun 2 Yes O Neo
When/Where/Results . ; S O

Myelogram < Yes 2 No
wWhen/Where/Results el 22, Do you smoke, reb, or chew tobacco? - Yes d No
Other e | 23,1 D0 you drimk beer, wine or Iiquor? J Yes o No

16, Have you ever been hospitalized for neck, arm, back or ey How Much? i S
complamts/pain? 2 Yes O No 23.2 Ever have an aleohol problem? d Yes U No
When/Where___ i e ] 240 Do you drink coffee or Lea or caffvine drinks?

17.  What other medical problenis do vou have? Jd Yes 3 Mo How much per 24 hours? _

W Heart, blood prcssure or mrculauon probiems 25.  How much formal education do you have?
Q Diabetes 77770 Goul 0 College or higher
Q Arthritis - Cancer O Vocational Training
 Other, _ I 0 High School Diploma or GED

— , R 3 Grade Completed . -

{8. Have voubeen hospitah?ed for any of the above pr'ol:ul_f;l:r_}sO 2¢. Do vou have other family members with serious back or
3 Yes O No neck problems? 4 Yes O Ne

Which/When e i Are they disabled? O ves O No

19.  ‘What medicines are you now takmg, mciudmg over-the- 27. Any additional comments: —
counter? S e —

L — — — e = Psi——— e A U O — S—

Claimn Number

——

Where is your pain? How dess it feel? Draw your pain using the followmg i\ey Do not indicate areas ofpam wh:ch are not relatzd 1o your present mJu-'y or cond:uon

Draw in your face. . . _-

KEY
Stabbing ///
Buming XXX

Pins OO0
and Needles

Aching, ~AA
Throbbing

Numbness =

Other « « o

Signature of person compieting form

If signature is not of patient, then state relationship to patient

FRONT

Date




Page 3
15, CLINICAL IMPRESSTON OF SOMATIC AMPLIFICATION SCORE -
SENSORY EXAMINATION: RESPONSE TO PINPRICK
15.1 No deficit or deficit well localized 1o dermatomets) o 0O -
Deficit refated to dermatome(s) but some inconsistency 1 O
Nondermatomal or very inconsistent deficit A
Blatanily impossible (1o split down midline of entire body with positive wuning fork ost; 30O
13.2 AMOUNT OF BRODY INVOLVED o o S
<ls% o O
15-3s9 1 [
sy 2 O
>a0 3 O
MOTOR EXAMINATIONS
15.3 No deficit or deficit well localized 10 myotome(s) o O
Deficit related to myotomads) but some inconsisiengy 1 0
Nonmyotomal or very inconsistent weakness, exbibits cogwhecling or giving away, weakness 1s coachable 2 [T
Blatantly impossible, significant weakness which disappears when distracied 3 O
154 AMOUNTOF BODY INVOLVED L B 7 - ,
<l3% ~ 0 O
15-35% 1 O
3(%-60% 2 0O
=>60% 3 O
TENDERNESS ; S L T : . - -
15.5 No tendemess or tenderness clearly localized to discrete, anatomically sensible structure o 0O
Tenderness not well localized, some inconsisiency 1 O
Diffuse or very inconsistent tenderness, muliiple anatomic structures involved (skin, musele, bone, cic.) A
Blatantly impossible, significant tenderness of multiple anatomic structures (skin, muscle, bone, etc.)
which disappears when distracted 30
15.6 AMOUNT OF BODY INVOLVED ' B -
<152 0o O
15-35% . 1 O
36-60% 2 O
>60% 3 O
DIFFERENTIAL STRAIGHT LEG RAISING {SLR)
15.7 The difference between SLR tests performed in the supine and sitting positions (the patient is distracicd
in the sitting position by examinirg the bottom of his/her feet). Example: supine SLR positive at 10°,
seated SLR positive at 50°, difference = 40°, )
Difference ' AU T ’ <20 o O
Difference T ST o e T 20 - 450 1 O
Difference = - A A
No pain ssated, but strongly positive SLR when supine at less than 45 3 {3
TOTAL SCORE
16. COMMENTS _ =~~~ o o o o o o e - )




I'age 4

—

18

17. RADIOGRAPHIC EXAM [ Yes Ne O Daw__ __ Type (Plain, CT, MR Myclogramy L
Findings (Auach report if available): o _ i .
= = s e = = P-4

Pattent Positton During X-ray

CLINICAL IHAGNOSIS

O rRecumbent O weight Bearing

(Please indivate appropriate [C-9 coda(s) and give verbul description. Generie diagnoses are prinied For your convemenge; Vou
may substitute other diagnoses. If appropriate, multipie diagnoses can be designated.)

S R — e = — —— — =

SOFT TISSUE " 7 7 POSTERIOR JOINTS T T T

O Lumbar sprain/strain (847.2) 0 Facet syndrome (724.8)

[ Lumbesacral sprain/strain (846.0) O _Lumbar subluxation or lumbar segmenial dysfunction

[0 Sacroiliac sprain/strain (846.5) S (738.4)

DISC oo oo SACROILIAC

O Lumbar disc displacement (withous [ Sacroiliitis (720.2)

radiculopathy) (722.10) [0 Sacroiliac subluxation or sacroiliac segmenial dysfunction )
[0 Lumbar disc displacement (with {739.4)
radiculopathy) {72273y )

1 OTHER: e S - =
19. OTHER TESTS PERFORMED AND FINDINGS: o - ] .
20. TREATMENT PLAN, REFERRALS, RECOMMENDATIONS: .
21. AUTHORIZATION(S) REQUESTED FOR: -

— S e e e e — R




