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TITLE 853
LEGISLATIVE RULES
BUREAU OF EMPLOYMENT PROGRAMS
WORKERS' COMPENSATION DIVISION

SERIES 15
VOCATIONAL AND PHYSICAL REHABILITATION

§85-15-1. General.

1.1. Scope. =-- These legislative rules establish the
requirements and procedures to be followed by the workers'
compensation division, parties to c¢laims pending before the
division, health ¢are providers, vocational professionals, and
others involved in the delivery or proposed delivery of physical
or vocational rehabilitation services to claimants pursuant to
West Virginia Code, §23-4-~S5. Other tvpes of health care
services provided or proposed to be provided to claimants under
other provisions of West Virginia Code, $23-4~3, are not within
the scope of these rules.

1.2. Authority. -- West Virginia Code, §§21A-3-7(b) & (<)
and 23-4-~9({(e).

1.3, Flling date. =-- April 1z, 1954.

1.4, Effective date. =-- July 1, 1994.

1.5. Repeal of former rule. -- Section 14.13, "payment for

physical or rehabilitation services, or appliances," of WV 85

CSR 1, "Administration Of The Workers' Compensation Fund," filed

April 15, 1986, and effective July 1, 1986, is hereby repealed.
To the  extent - that anv other provision of WV 85 CSrR 1,
"administration of the Workers' Compensatlon Fund," filed April
15, 15886, and effective July 1, 1886, conflicts with these
rules, then such provision i1s repealed and replaced by the
provisions of this legislative rule.

§85-~15-2. Purpose of rule; cooperation.

2.1. West Virginia Code, §23-4-9{ay}, sets forth the
legislative findings fthat are the basis of West Virginia Ccde
23-4~9, et seq. "The Legislature hersby finds that it is a
goal of the workers' compensation program to assist workers to
return to sultable gainful employment after an injury. In order
to encourage workers to return to emplovment and to encourage
and assist emplovers in providing suitable employment to injured
emplovees, it shall be a priority of the commissioner to achieve

early identification of individuals likely to need
rehabilitation services and to assess the rehabilitation needs
of these injured employees. It shall be the goal of

rehabilitation to return injured workers to employment which
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85 C8SR 15

shall be comparable in woerk and pay to that which the individual
performed prior to the injury. If a return to comparable work
ig not possible, the goal of rehabilitation shall be to return
t+he individual to alternative suitable employment, using all
possible alternatives of job modification, restructuring,
reassignment and training, so that the individual will return to
productivity with his or her employer or, 1if necessary, with
another emplover. The Legislature further finds that it is the
shared responsibility o¢£f the employer, the employvee, the
physician and the c¢ommissioner to cooperate in the development
of a rehabilitation process designed to promote re-emplovment
for the injured emplovee.”

2.2. Bvery injured worker and his or her employer are
regquired pursuant to these rules to participate in
rehabhilitation evaluations, the development o¢f rehabilitation
plans and the implementation of rehabilitation programs.
Additionally, the injured worker and his or her employer are
required to share responsibility for the success of the
individual injured worker's rehabilitaticon plan.

2.2.1. Injured workers who cooperate with the
rehabilitation assessment process and fully participate in
authorized rehabilitation plans are entitled to receive the
support benefits set £forth under west Virginia Code, §23-4-9,
and these rules. Further, injured workers who cooperate with
the rehabilitation assessment process and fully participate in
authorized rehabilitation plans benefit from the rehabkilitation
services by being returned to the workforce or keing awarded
appropriate disability benefits. An injured worker's refusal to
cooperate with the rehabilitation assessment process or to
participate in an authorized rehabilitation wplan without a
showing of good cause 1s a factor(s) for the commissioner to
congilder in determining the amount of any permanent partial
disability or permanent total disability award to which the
injured worker might otherwise he entitled.

2.2.2. Emplevers who cooperate with the
rehahilitation assessment process and fully participate in
authorized rehabilitation plans benefit from the rehabilitation
process by minimizing the costs associated with work-related
injuries. The commissioner must consider an employer's workers'
compensation wvocational rehabilitation record 1in assigning an
experience rating 1if the employer i1is a subscriber and in
establishing and reviewing a security reguirement 1f the
emplover 1is self-lnsured, to the extent allowed by the
legislative rules on workers' compensation premium rates and
self-insurance, 85 CSR 1 and 85 Cs8R 9, and the workers'
compensation act, chapter 23 o0f the West Virginia Code. The
commissioner may consider an emplover's failure to cooperate
with the development or implementation of a rehabilitation plan
under these rules without a showing of good cause in determining
the amount of any permanent partial disability or permanent
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total disability award. TIf the preinjury employer cooperates in
the development of a rehabilitation plan that result in the
injured worker returning in an employment capacity with the
preinjury employer pursuant to a rehabilitation plan, then the
preinjury emplover shall have 1its account adjusted so that
two-thirds of the c¢osts of the vocational rehabilitation
services are charged teo its account and the remaining costs are
charged to the surplus fund. In a gimilar instance, a self
insured emplover will be reimbursed one-third of the vocational
rehabilitation cosis incurred.

2.2.3. In deftermining whether an employar <or an
injured worker has cooperated in the rehabilitative effort, the
following standards are to be used: .

a. Whether medical, surgical, or
vocational opinion substantially concur that the operation,
treatment, service, or program 1s indicated;

b. whether it is reasonably safe and not
attended by unusual suffering or risk for the claimant to
participate;

c. Whether it is likely that the
operation, treatment, service, or program will produce material
physical and/or vocational improvement; and

d. Whether a person of ordinary prudence
and courage would undergo the operation, treatment, service, or
program for- his or her own heftfterment, regardless of
compensation. -

If each of these reguirements are met and continue te be met
during the course o¢f the rehabilitative effort, then a
claimant's failure to participate or to continue to participate
in the program will result in a denial of further compensation
benefits or a reduction in those benefits as may be proper in
the individual case. If each of the these requirements are met
and continue to be met during the course of the rehabilitative
effort, then an emplover's fallure to participate or to continue
to participate in the program may lead Lo an increase 1in the
claimant's benefits should other arrangements prove infeasible
and is otherwise proper.

2.2.4. Injured workers and employers may provide
the division with an explanation of actions or inaction and how
that action or inaction affects the disakility of the injured
worker which shall be considered by the commissioner in making
the aforesaid determinations under subsections 2.2.1 and 2.2.2.

2.2.5. Notwithstanding any other provision cof these
rules, section 2.3 of the rule deoes not prohibit an emplover

Page 3




8% CSR 15

from assisting an employee 1in returning to sultable gainful
emplovment. :

2.3, In making a ruling that a party has failed to
cooperate, the division shall issue a protestable order. Where
there are disagreements between the injured worker, the
employer, or the division so as to cause the filing of a formal
objection, the parties are encouraged to utilize the mediation
process provided for by West Virginia Code, §23-5-1(d}).

§85-15-3. Definitions.

As used in this legisiative rule, the following terms have
the stated meanings unless the context of a specific use clearly
indicates another meaning i1s intended.

3.1. "Commissioner" means the commissioner of the bureau of
emplovment programs pursuant to West Virginia Code, $§21A-2-1,
and West Virginia Code, $§23-1-1, and any deputies designated
pursuant to West Virginia Code, §821Rn-2-12 & -13. ¥For the
purposes of these rules the executive secretary, the director of
the office of benefits management, and the supervisor of the
rehabilitation section or those pogitions! respective
successors, are deslgnated as deputies. Additiconal deputies nmay
be designated, as deemed approprilate.

3.2. "Division" means the workers' compensation division
within the bureau of employment programs as provided for by West
Virginia Code, §21A-1-4, and West Virginia Code, §23-1-1 et seq.

3.3. "Injury"® and derivative words have the meaning
ascribed to the term "injurvy" by West vVirginia Code, §23-4-1.

3.4, "Inijured worker? means an employee entitled to
workers' compensation benefits as the result of a work-related
injury, as provided under West Virginilia Code, §23-1-4,

3.5. "Injured worker's emplover® means an emplover charged
pursuant to West Virginia <Code, §23-4-1, for a work-related
injury and any physical and/or vocational rehabilitation
associated with the injury.

3.6. "Physical rehabilitation hospital” means any of the
following institutions or facilities:

3.6.1. A duly licensed hospital that meets the
reguirements for rehabilitation hospitals as described in
section 2803.2 of the medicare provider reimbursement manual,
part 1, as amended, or any successor provision, as published by
the United States health care £financing administration; and
that, for its in-patient services, obtains on or bhefore
December 31, 1994, and thereafter mailintains accreditation from
the Joint ~Commission on Accreditation of Health Care
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Organizations and, further, on or before July 1, 19985, obtains
and thereafter maintains accreditation from the Commission on
the Accreditation of Rehabilitation Facilities.

3.6.2, & distinct part rehabilitation wunit in a
duly 1licensed hospital which distinct part unit meets the
reguirements of sgection 2803.61 co¢f the medicare provider
reimbursement manual, part 1, as amended, or any SsSuccessor
provision, as published by the United S8tates health care
financing administration; or :

3.6.3. A facility operated by the West Virginia
division of rehabilitation services.

3.7. "Physical rehabilitation services® means health care
services and devices including but not limited to medical,
surglcal, dental, or hospital treatments or evaluations;
medicines; and crutches, artificial limbs, or other approved
mechanical appliances and devices.

3.8. "Physical rehabilitation services provider" means a
provider of health care services, including but not limited to
vocational rehabilitation services, provided that the provider
is:

3.8.1. A medicare certified rehabiliftaticon agency;
3.8.2. A caertified outpatient rehabilitation
facility;
3.8.3. A duly licensed health care practitioner;
3.8.4. A physical rehabilitation hospital; or
3.8.5. A duly licensed acute care hospital.
3.9. "gQualified rehakbilitation professional™ means a person
who has the education, experience and skills necessary to
counsel, to make Jjudgments, and to make recommendations

concerning an injured worker's medical, physical, emoticnail,
intellectual, or motivational ability to accept and perform
suitable gainful employment and who has the skills necessary to
design, implement and supervise programs to enhance an injured
worker's capacity to accept and perform suitable gainful
employment. The workers' compensation health care adviscry
panel will establish guidelines for defining the levels of
education, experience and skill necessary for a person to
qualify as a rehabillitation professional under this section. A
gualified rehabilitation professional need nof personally have
the ability to administer and interpret all medical,
psychological or vocational testing, Dbut must be able to
evaluate the test results provided by other professionals.
Rehabilitation counselors employved by or under contract with the
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commissioner or employed by the West Virginia division of
rehabilitation services are presumed to be gualified
rehabilitatiocon professionals for the purposes of this
definition.

3.9.1. Until. the health care advisory pahel
establishes such guidelines for gqualified rehabilitation
professionals, any organization meeting the then applicable
standards and requirements of the commission on accreditation of
rehabilitation faeilities, "Standards Manual and Interpretive
Guidelines for Organizations Serving People with Disabilities,”
(1994} shall be presumed to be gualified unless proven
ctherwise.

3.9.2. Nothing in this subsection precludes an
employer from developing a managed care program or a vocational
rehabilitation program, defined by section 13 of these rules, to
promote the worker's return to productive employment; provided
that, all providers of physical and vocational rehabilitation
services must meet the gualifications reguirements of these
rules and must be registered under section 10 to these rules.

3.10. "yocational rehabilitation services™ means
professional services reasonably necessary to enable an injured
worker to return to suitable gainful employment as soon as

practical. .The rehabilitation services include but are not
limited to the coordination of medical services, vocational
assegsment, vocational evaluation, vocational counseling,
vocational rehabilitation plan development, vocational
rehabilitation plan moniteoring, vogational rehabilitation

training, job development, job placement, and job modifications.

3.10.1. The workers'! compensation health care
advisory panel will establish guidelines for defining the types
and requirements of services in order for the services to be
included under this section.

3.10.2. .. Until the health care advisory panel
establishes such guidelines, vocational rehabilitation services
offered by organization meeting the then applicable standards
and reguirements of. the commission on accreditation of
rehabilitation facilities, "sStandards Manual and Interpretive
Guidelines for Organizations Serving People with Disabilities,”

{1954) shall be presumed to Dbe gqualified unless proven
otherwise.
3.11. "Jocational rehabilitation services providers”

means licensed physicians, llicensed psychelogists, hospitals,
licensed registered nurses, vocational rehabilitation counselors
and public and private agencies, companies, and corporations
which provide to injured workers vocational rehabilitation
services including but not limited to wvocaticnal retraining,
testing, counseling, evaluation and job placement services. To
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qualify as a vocational rehabilitation service provider under
these rules, a person must demonstrate that he or she has
adeguate education, training and experience in the
rehabilitation field and must have access to the necessary space
and egquipment needed to provide the service offered, or tae
entity must demonstrate that it employs workers who have
adeguate education, training and axperience in the
rehabilitation field and that 1t has access to the necessary
space and eguipment needed to provide the service offered. The
workers'® compensation health care advisory panel will establish
guldelines on the education, training and experience necessary
to qualify as a vocational rehabilitation service provider under
these rules. The divisicon must decide on a case-by-case basgis
whether an individual has the education, training, and access or
an entity employs individuals who have the education, training
and access necessary to qualify as a vocational rehabilitation
service provider under these rules.

3.11.1. Until the health care advisory panel
egtablishes such guidelines for vocational rehabilitation
services providers, any organization meeting the then applicable
standards and requirements of the commission on accreditaticn of
rehabilitation facilities, "Standards Manual and Interpretive
Guidelines for Organizations Serving People with Disabilities,”
(1994) shall be presumed fo0o be gqualified unless proven
otherwise.

3.11.2. The term does not include licensed
physicians, licensed psychologists or Thospitals where the
services being provided to an injured employee fall under the
provisions of West Virginia Code, §23-4-3, and are outside the
scope of the pertinent rehabilitation plamn.

3.12. "Rehabilitation plan®™ means a plan or a modified
plan for physical and/or vocational rehabilitation designed to
facilitate the injured worker's return to work developed in
accordance with these rules by a gualified rehabllitation
professional and approved by the commissioner.

3.13. vguitable gainful emplovment" means employment
which restotres the injured worker as closgely as possible to his
or her level of earnings at the time of injury, giving due
congideration to the nature and extent of the injured worker's

injury; ‘the injured worker's gqualifications, interasts,
motivation level, preinjury earnings, and future earning
capacity; and the current and f£future condition of the labor
market. Nothing in this definitien prohibits providing an

injured worker with vocational rehabilitation services which
enable the injured worker to obtain a job with a higher economic
status than he or she would have been able to attailn without
such vocational rehabilitation, provided the rehabilitation plan
demonstrates that the injured worker 1is not able to return to
his or her prior employment and such vocational rehabilitation
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services are Necessary to increase the likelihood of
reemploymeant.

3.14. "gerved upon the parties™ means depositing the
document to be served in the regular United States Mail,
properly addressed and postage paid.

§85~15-4, Priorities.

4.1. Qualified rehabilitation professionals must utilize
the following wpriorities. No higher numbered priority may bhe
utilized unless the commissioner has determined that all lower
numbered priorities are unlikely to result in the placement of
the injured worker inte suitable gainful employment. TIf a lower
numbered priority is c¢learly inappropriate for the injured
worker, the next higher numbered priority must be utilized. The
rehabilitation plan must explicitly state the reasons and
rationale for the rejection of any lower numbered priority. The
priorities are as follows:

4.,1.1, Return of the injured worker to the
preinjury job with the same emplovyer;

4.1.2. Return of the injured worker to the
preinjury job with the same employver and with modification of
task, work structure or work hours;

4.1.3. Return of the injured worker to emplovment
with the same emplover in a different position;

4.,1.4, Return of the injured worker to emplovment
in a different positien with the same employer and with
on-the~job training; :

4,1.5. Employment of the injured worker by a new
emplover and without training;

4.1.6. on-the~job training of the injured worker
for emplovment with a new emplover; or

4,1.7. Enrollment of the injured worker in a
retraining program which consists of a goal-oriented pericd of
formal retraining designed to lead to suitable gainful
employvment in the 1labor market; provided, that thers exists a
raascnable expectation of the iniured worker actually cobtaining
such emplovment upon completion of the program.

§85-15-5. Identification of rehabilitation candidates; the
rehabilitation evaluation process.

5.1. The commissiocner may presume an inijured worker does

not need rehabilitation services i1if the evidence of record
establishes that the injured worker will receive less than 120
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dayes of temporary total disability benefits, that the injured
worker will be able to return to his or her former job after
reaching maximum medical improvement, that the injured worker
has no permanent disability, or that the injured worker is
receiving retirement benefits. The commissioner must make an
entry to the file that a finding that rehabilitation services
are not needed was made. '

5.2.1. The commissioner must order a rehabilitation
evaluation under subsection 5.4.1 of the injured worker by a
gualified rehabilitation professional, as defined Dby these
Tules, to determine whether rhysical and/or vocational
rehabilitation services and development of a rehabilitation plan
are appropriate for the worker in each of the following cases:

a. a worker has sustained an injury likely to
result in temporary disability in excess of one hundred and
twenty (120} davs; -

b. a worker has not returned to work after
incurring an injury reasonably suspected to result in a
permanent disability;

c. a worker has not returned to work and has
been found to have sustained a permanent disabkility;

4. a worker was evaluated one hundred (100)
days earlier and was not then found fto be a candidate for
physical or vocational rehabilitation _services and has not
returned to work as a result of the injury; or

e, a worker for whom a section 5.1 presumption
was not made and whose possible need for rehabilitation services
remains undecided.

5.2.2. an injured worker is reasonakly suspected to
have sustained a permanent disability if his or her treating
physician indicates to the commissiconer that the injury resulted
in permanent impairment, if the body part injured is important
to the performance of the injured worker's job, if the injury
suffered is the tvpe of injury that usually and customarily
reguires frequent medical attentilon, if the injury suffered is
the tvpe of injury that usually and customarily leads to a
permanent disability, or 1f other facts associated with the
individual injured worker and the injury he or she has suffered
reasonably lead to the conclusion that the worker has sustained
a permanent disability. _The workers' compensation health care
advisory panel will develop guldelines for determining the tvpe
of injuries that usually and customarily lead to permanent
disability. Each injured worker's situation will be examined
individually in making these decisions.
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5.2.3. For the purposes of these rules, a Zfive
percent (5%) permanent partial disability award for occupational
prieumoconiosis is not considered an indication ©f a permanent
disability.

5,.3. The commissioner must direct that an injured worker be
evaluated for the delivery of physical and/or vocational
rehabilitation services and the possible development of a
rehabilitation plan in any workers' compensation claim pending
before the commissioner for a permanent total disability
evaluation if a medical or wocational report indicates a
reasonable possibility that the injured worker can benefit from
rehabilitation services. Action on any pending petition or
other reguest for a permanent total disability award is staved
pending the outcome of the vocational evaluation performed
pursuant to section 5.4 ¢of these rules.

5.3.1. If the commissioner determines pursuant to
section 5.5 of these rules that physical and/or vocational
rehabilitation services c¢annot assist the injured worker in
returning to suitable, gainful employment, as defined by section
3.13 of these rules, then he or she will lift the stay and enter
an order on the permanent total disabilility petition or request.
Thereafter, in any such decision on such an injured worker's
entitlement Lo a permanent total disability award, the
commissioner will disregard any medical or vocational expert's
recommendation for physical and/or vocational rehabilitaticen.

5.3.2. If the commissiconer determines pursuant to
section 5.5 of these rules that physical and/or wvocaticonal
rehabilitation services c¢can assist an injured worker in
returning to suitable, gainful employment, as defined by section
3.13 of these rules, then he or she will 1lift the stay and enter
an order on the permanent total disabllity petition or regquest.
In his or her decisicn, the commissioner will issue a further
stay on the petition or request for a permanent total disability
award and refer the injured worker to physical and/or veocational
rehabilitation, as recommended by the gualified rehabilitation
professional under the authorized rehabilitation plan; Provided
that, the decision shall direct that, 1f the rehabilitation
effsrt fails, then the stay of the permanent total disability
petition or request shall be removed and the petition or request
acted upohn.

5.4, The rehabilitation assessment process is comprised of
a series of steps, as set forth in the following subsections.

5.4.1. Upen determining that the injured worker may
be eligible for ©phvsical and/or vocational rehabilitation
services, the commissioner must refer the injured worker to a
gualified rehabilitation professional for a rehabilitation
assessment, The gualified rehabilitation professional mnust
review the injured workers' file and gather additional
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information, as necessary, to assess the injured worker's
potential for returning to the workforce. The gualified
rehabilitation professional must decide whether the injured
worker is able to guickly return to his or her preinjury job
with the same employer without modification of task, work
structure, or work hours or whether the injured worker is not
able to return to any renumerative work under any c¢ircumstances.

a. If the dec¢ision is in the affirmative on
either of the .above issues, then the gqualified rehabilitation
professional must issue a written opinion to that effect within
fifteen (15) days after the dJdate of the referral and cause
copies to be served upon the commissioner and the parties. IE
the commissioner agrees with the opinion, then a protestable
order setting forth the decision based upon the qualified
rehabilitation professional's opinion must be entered within
fifteen (15) days after receipt of the opinion. The order nmust
inform the parties of their rights of review as defined by W.V.
Code, $§8§23-5-1 & -1h. The order terminates the injured worker's
rehabilitation evaluation. If the commissioner disagrees with
the opinion, then within £ifteen (15) days of its receipt, the
commigsioner shall return the c¢claimant's f£ile to the gualified
rehabilitation professional with appropriate instructilons. The
purpose of this paragraph is to gquickly and inexpensively
identify those injured workers who will not benefit from further
rehabilitation efforts.

b, If an affirmative decision on both issues
cannot be made, then the qualified rehabillitation professional
must proceed with a rehabilitation evaluation in accordance with
gsubsection 5.4.2 of these rules, which action is interlocutory
in nature and not subject to objection.

5.4.2. The gqualified rehabilitation professional
must comply with this subsection and with section 4.1 whenever
an in-depth evaluation i35 necessary to accurately assess an
injured worker's status. The evaluation must be scheduled within
fortv-five (45) days after the commissioner receives evidence
that an irjured worker has sustained an injury likely to result
in temporary disability in excess of one hundred and twenty
(120} davys, or within forty~-five {45) davys after the
commissioner receives evidence that an injured worker is
reasonably suspected to have sustained a permanent disability
and has not returnhed t¢ work, or within forty-five (45) days
after the commissioner finds that in fact the injured worker has
sustained a permanent disability and has not returned to work.
An evaluation that is required because the injured worker was
previously evaluated one hundred {100) days earlier and was
noted as possibly needing rhysical and/or vocational
rehabilitation services in the future must be scheduled within
fifteen (15) days after the elapse of the one-hundredth dJday
following the last evaluation. The follow-up evaluation must be
conducted within thirty (30) days after it is scheduled.
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5.4.3. In conducting a subsection 5.4.2 evaluation,
a gqualified rehabilitation professional must collect and analyze
information about the injured worker's medical, educational,
vocational, social, legal, and economic circumstances, including
his or her present physical and mental abillity to participate in
vocational rehabilitation services. The evaluation may also
include additional medical and/or vocational testing 1f the
qualified rehabilitation professional opines that the testing is
warranted in order to provide a full .assessment and 1f the
additional testing 1s preautheorized by the commissioner. The
injured worker's employver and treating physician must provide
infermation on forms prescribed by the commissioner to assist
the gualified rehabilitation professional in the rehabllitation
assessment process. The qualified rehabillitation professional
must decide whether the injured worker is likely to benefit from
vocational rehabilitation services based upon the evaluation.

a. If the gualified rehabilitation professional
determines from performing the subsection 5.4.2 evaluation that
the medical, physical or emotional status of the injured worker
precludes a full assessment, then the gqualified rehabilitation
professional must prepare a preliminary report setting forth the
facts and reasons that an assessment canncot be performed. The
qualified rehabilitation professional must state in his or her
report whether the injured worker's employer or the injured
worker failed to cooperate in the assessment process and must
state the facts that form the hasis of the conclusion.

b. If the qualified rehabilitation professional
determines that the injured worker cannot benefit from
rehabilitation services, he or she must issue a written opinion
to that effect explaining the basis £for the opinion to the
commissioner within fifteen (15) dayvs after completing the
evaluation.

c. If the gqualified rehabilitation professional
determines that the injured worker can benefit from
rehabilitation setrvices, he or she must lssue a written opinion
to that effect to the commissioner within £ifteen (15) days
after completing the evaluation.

5.5. The commissioner must, within £fifteen {15) days of
receipt of the report, decide whether the injured worker is
likely to benefit from vocational rehabillitation services based
upon a consideration of the qualified rehabilitation
professional’'s report and all other relevant information
including information about the nature and degree of the injured
worker's physical disability and the injured worker's employment
history, existing skills, work life expectancy, I1nterests,
aptitude, education, and likelihood of reemployment in the
labor market.
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5.5.1. It the commissioner concludes that
rehabilitation services are not warranted either because the
injured worker has returned to work or because he or she can
return gquickly to his or her preinjury Jjob with the same
employver without modification of task, work structure, or work
hours or because he or she cannot return guickly to work even
with the assistance of physical and/or rehabillitation services,
then the commissioner will state this finding in a protestable
order, entered pursuant to section 5.6 of these rules, and a
rehabilitation plan will not be developed for the injured
worker; however, the commisgsioner may direct at some £future time
that the injured worker be further evaluated 1£, in the
opinion of the commissioner, it later appears that the injured
worker mavbe in need o¢f either physical and/or vocaticnal
rehakilitation services. -

5.5.2. If the commissioner concludes that a
rehabilitation plan is appropriate, then the gqualified
rehapilitation professional who performed the subsection 5.4.2
evaluation must prepare a written report and serve it upon the
commissioner and the parties within forty-£five (45) days after
the date on which the injured worker's evaluation is completed.
The commissioner's decision shall be interlocutory and not
subject to objection. The written report must contain the
rehabilitation plan. In avery case in which the evaluation is
performed and/or the plan is developed by a gqualified
rehapbilitation professional whoe i1is not employed by or under
contiract with the commissioner, the evaluation and/or plan must
be reviewed to insure that the guidelines are met and, 1f
appropriate, revised by a gqualified rehabilitation professional
who is emploved by or under contract with the commissioner.
Copies of any revised plan must be served upon the parties. In
addition, the information obtained and developed by the
gualified rehabilitation professional will be made available to
the parties. The injured worker and/or the injured worker's
emplover may f£ile comments and reguest <changes to the
rehabilitation plan by filing the comments and reguested changes
in writing with the division within fifteen (15) days after
receipt of the rehabilitation plan. The comments must be served
upon the other party. Thereafter, the commissioner must make
any appropriate modifications to the rehabilitation plan within
fifteen (15) days after his or her receipt of the comments and
suggested changes and issue the £final rehabilitation plan in a
protestable order, entered pursuant to section 5.6 of these
rules.

5.5.3. The injured worker must notify the
commissioner regarding his or her willingness To receive
rehabilitation services in accordance with the rehabilitation
plan within fifteen (15) days after receiving notice of the
final rehabilitation plan in the protestakble. order issued
pursuant to subsection 5.5.2. The injured worker must provide
the emplover with a copy of this notification. if the injured
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worker does desire to receive the physical and/or vocaticnal
rehabilitation services, the commissioner must forthwith expend,
after due notice to the employer, or must forthwith order the
self-insured emplover to expend the amounts as may be necessary
for physical and/or vocational rehabilitation purposes. This
action is to be taken desplte any objectlion by the employer to
the plan.

5.5.4. In the event that the injured worker
declines to receive rehabhilitation services or fails to
participate and cooperate with the rehabilitation services in
accordance with the plan or if the injured worker's employer
fails to participate and cooperate in accordance with the plan,
the commigsicner will invoke the provisions of section 2.2 of
these rules.

5.6. The commissioner must issue any protestable decision
rendered pursuant to sections 5.5 of these rules in writing and
must serve the decision upon the parties, with notice of the
rights of review defined by West Virginia Code, §23-5-1 and -1h.
Iz the commissioner decides that the developmenit oI a
rehabilitation plan is appropriate, then development of the plan
will go forward despilte the filing of an objection. In lieu of
filing "an objection, either the injured worker or the injured
worker's employer may file with the division a regquest for
reconsideration of the decision within fifteen (15) days ©f its
receipt. The reguest must set forth in detail the basis for a
recongideration. The rteguest must be served upon the other
party. Once filed, the request terminates the need to file an
objection to the initial decision.  However, once the
commissioner rules upcon the reguest, the parties have the right
to file an objection to both the initial decision and/or the
ruling on the request for reconsideration.

§85~15-6, The rehabilitation plan

6.1. A rehabilitation plan may include, buit need nct be
limited to, any of the fcllowing: vocational and psychological
counseling; prosthetic or adaptive devices that enables an
injured worker to work at the same or similar occupation as at
the time of injury; work site, work duties or work hours
modification to make it possible for the injured worker to
resume suitable gainful employment, including, when agreed to by
the employer, assistance from individuals with expertise in
biomechanical engineering to assess any necessary job
modifications; wvocational training or on-the-job training to
assist the injured worker to pursue a similar or new occupation;
job placement assistance; payment of Dbenefits under the
provisions of section 8.2 of these rules; and such other
programs or services which comply with the provisions of section
11 of these rules governing maximum disbursement for vocational
rehabilitation services and which increase the likelihcood of
reemployment of the injured worker in .suitable gainful
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employment when the plan is completed. should an emplover
refuse to agree to assistance from biomechanical engineers, such
refusal shall not constitute a failure %o cooperate pursuant to
subsection 2.2.2.

6.2. A rehabilitaticen plan must reguire that all physical
and/or vocational rehabilitation services Dbe provided by
providers registered under the provisions of section 10 of these
rules. Except with the prior consent of the commissioner, mno
other providers may deliver rhvesical and/or vocational
rehabilitation services to an injured worker under an approved
rehabilitation plan. The commissioner's consent fto utilize
unregistered providers will not be given except upon a showing
that an appropriate registered provider is not reasonably
available to the injured worker. To the extent it is
economically and otherwise feasible, providers who are located
in the injured worker's geographic area and within the state of
West Virginia are to be given preference. In-state providers
and out-of-state providers are both to be compensated pursuant
to section 11 of these rules.

6.3. A rehabilitation plan that provides for wvocaticnal
retraining must give preference to the utilization of schools
and training facilities located in the injured werker's
geographic area and within the state of West Virginia, thereby
reducing the need for the injured worker to travel extensively
or to relocate. The plan mnust alsc give preference to the
utilization of public¢ schools and training facilities over
private institutions.

6.4. Any rehabilitation plan developed and implemented
under these ruleg 1s subject to the seniority provisions of a
valid and applicable collective Dbargaining agreement, or
arbitrater's decision thereunder, or to any court or
administrative order applving specifically to the injured
worker's emplover, and will further be subject to any applicable
federal statutes or regulations.

§85=-15=7. Implementation of the rehabilitation plan.

7.1. The commissioner must implement a rehabilitation plan
after the injured worker's acceptance notice is received
pursuant to subsection 5.5.3 of these rules. While an employer
or the injured worker is permitted to object to the plan
pursuant to section 5.6 of these rules, the implementation of
the plan will proceed nctwithstanding the objection. In the
event that the emplover or the injured worker is successful in
challenging the plan, the employer's account will bhe adjusted to
reflect the appropriate charge for costs associated with the
rehabilitation plan. In the event that the plan has not been
completed at the time of the ultimate decision on the protest,
the plan will be modified, 1f necessary, to conform with the
ultimate decision. '
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7.2. The duration of any rehabilitation plan developed,
modified, or amended hereunder shall be sSpecified in the plan.

7.3. Upcn reguesi of any party or upon a determination by
the commissioner, the commissioner may order the .suspension,
termination, or modificaticon of a rehabilitation plan based upon
a showing of good cause including, but not limited to:

7.3.1. A changed physical condition which does not
allow the injured worker to continue pursuing the rehabilitation
plan;

7.3.2. The injured worker's performance level which
indicates that he or she cannot complete the plan successfully;

7.3.3. 2 finding that an indjured worker or the
injured worker's emplover is not cooperating with a plan;

7.3.4. A finding that the rehabilitation plan is no
longer necessary for the injured worker's reemployment;

7.3.5. a finding that a change in aconcmic
conditions has caused the rehabilitation plan to be
inappropriate; or - :

7.3.6. A joint petition submitted by the emplover
and the iniured worker seeking modification or termination of
the plan. Any Jjeoint petition may include a reguest to modilfy

the provisicons of a rehabkilitation plan, including a reguest to
extend benefits beyond the maximum amount otherwise stated in
gsection 11 o©of these ruleées. Supporting reports must be filed
with the petition. In ruling upon any petition to excesaed the
maximum cost stated in section 11 of these rules, the
commigssioner must consider whether an extension of the
rehabilitation plan is mecre likely than a denial of the petition
to resgult in less overall c¢ost to the division or a self-insured
emplover.

7.4. All physical and/or vecational rehabilitation services
must be delivered in accordance with the rehabilitation plan
developed under section 5 of these rules. The commissioner must
assign a qualified rehabilitation professional emploved by or
under contract with the commissioner or employed by the West
Virginia division of rehabilitation services to monitor
compliance with and progress under the rehabilitation plan. The
assighed gualified rehabilitation professional must contact the
injured worker, the employer, the injured worker's treating
health care provider and other pertinent health care providers,
and the injured worker's rehabilitation services providers on a
regular basis to monitor compliance with and progress under the
plan. In no event are the contacts to be less than at thirty
day intervals with each of the foregoing individuals or parties.
In the event that the rehakilitation services provided to the

Page 16




85 CSR 15

injured worker or the injured worker's employment do not compliy
with the rehabilitation plan, the assigned rehabilitation
professional must notify the commissioner and the plan must be
modified as is just and necessary under the circumstances.

§85-15-8, Modification of work and pavment ©f indemnity
benefits.

8.1. As part of a rehabilitation plan, an injured worker
may return to work at a transitional, light duty, restructured
or modified work assignment, on either a temporary or trial

basis. The length of time of the temporary or trial return to
work must be determined on a case-by-c¢ase basls and must be
specified in the rehabiliftation plan. The work assignment may

include . modifications of the duties, hours, or any other
modification which may assist the injured worker in attaining
the goals of the yehabilitation program and the rehabilitation
plan. _

g.1.1. Whenever the injured worker 1s asked to
return to work under this section, the prospective emplover,
whether the original employer or a new employer, must furnish to
the injured worker's treating physician and the assigned
gualified rehabilitation professional a statement describing the
available work in terms that will enable the physician to relate
the physical activities of the Jjob to the injured worker's
impairment. A copy of this statement must be fiied with the
commissioner and sent te the injured worker. The physician must
then advise the assigned qualified rehabilitation professional
as to whether the injured worker 1s physically capable of
performing the work described. The injured worker may consent
to undertake the work assignment without the approval of his or
her treating physician if a physiecian selected Dby the
commissioner determines that the injured worker is physically
capable of performing the work described.

8.1.2. Upon undertaking a section 8.1 3Job, the
injured worker's temporary total disability benefits, if any,
are terminated and he or she becomes eligible for the receipt of
temporary partial rehabilitation benefits, if applicable under
sectlon 8.3 of these rules. If the work impedes the injured
worker's recovery to the extent that he or she cannot continue
to work, the injured worker's temporary total disability
payments, if applicable, may be resumed when he or she stops
working, as provided in section 8.2 of these rules. TIE the work
ends or is no longer otherwise available, the commissioner shall
decide whether the injured worker has sufficiently recovered to
permit the injured worker to return to ‘his or her usual job or
to other available work. If the decision is that the injured
worker cannot so return, then temporary total disability
benefits will again be paid but only for the pericd allowed by
the rehabilitation plan or the period provided for in West
Virginia Code, §23-4-1c¢, whichever is applicable.
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8.1.3. onece the injured worker returns ©to work
under the terms of this section 8.1, the employer may assign the
worker only to the work that was approved by the treating health
care provider, unless the injured worker gives his or her
written consent.

8.2. Except as stated  in section 8.3, in every cases in
which the commissioner orders ©physical and/or vocational
rehabilitation pursuant to a rehabilitation plan, the injured
worker shall be compensated on a temporary total disability
basis for any period in which either the rehabilitation
treatment renders him or her totally disabled or he or she is
receliving vocational rehabilitation services.

2.3. If the inijured worker, pursuant to a rehabilitation
plan, returns to emplovment with the same employer oY a new
employer on either a temporary, trial or permanent basis, in
either a full time or part time capacity, and to either gainful
employment or a transitional, light duty, regstructured or
modified work assignment, pursuant to section 8.1 of these
rules, and if the injured worker's average weekly wage earnings
are less than the average weekly wage earnings earned by the
injured worker at the time of the injury, then he or she may be
entitled to receive tenmporary partial rehabilitation benefits.
The injured worker's average weekly wage earnings f£or the
purposes of section 8.4 will be the worker's actual earnings.
Participation in a full-time or part-time educational program
undertaken pursuant to a rehabilitation plan entitles the
injured worker to temporary total disability benefits if the
injured worker is not otherwise emploved or recelving state or
federal assistance to pursue the program through the jJjob
training partnership act or similar program. If the injured
worker is receiving income or assistance, then the amount of
that income or assistance shall be used in calculating temporary
partial rehabilitation benefits that are payable to the injured
worker. Temporary partial rehabilitation benefits must be paid
on the same schedule as are temporary total disability benefits.

8.4, Temporary vartial rehabllitation benefits are
calculated, as follows:

8.4.1. The temporary partial rehabilitation benefit
is seventy percent {70%) of the difference between the average
weekly wage earned at the time of the injury and the average
weekly wage earned at the new employment, to be calculated as
provided under West Virginia Code, §823-4~6, -64 and -~14, for
calculating temporary total disability benefits; o

8.4.2. The temporary partial rehabilitation
benefits are not subject to the minimum benefit amounts required
by the provisions of West Virginia Code, §23-4-6(k)}; and
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8.4.3. Thea tempolrary partial = rehabilitation
benefits cannot exceed the temporary total disability benefits
to which the injured worker would be entitled pursuant to West
Virginia Code, §§23-4-6, =-6d, and -14, during any period of
temporary total disability resulting £rom the injury in the
claim.

8.5. The amount of temporary partilal rehabilitation
benefits pavable under this section must be reviewed at least
every ninety (90) days to determine whether the injured worker's
average weekly wage in the new employment has changed and, if
such change has occurred, the amount of Dbenefits payvable
heresunder must be adjusted prospectively.

8.6. Temporary partial rehabilitation benefits are oniy
pavable during the implementation of a rehabilitation plan.
Upon termination of the wplan, as under section 7.3 of these
rules or upon expiration o©of the plan, payment of all temporary
partial rehabilitation benefits must be stopped irregardless of
the injured worker's then level of wages.

g8.7. Payments of temporary partial rehabilitation benefits
below the sum of five ($5.00) dollars will not be made because
the benefit gives nc eceonomic incentive to the injured worker
and would be administratively too costly.

8.8. The injured worker cannot receive both temporary total
disability benefits and temporary partial rehabilitation
benefits for the same time period.

8.9. An injured worker who has attained maximum medical
improvement but cannot return to his or her old Jjob and who is
undergoing evaluation pursuant to section 5 of these rules is
eligible to receive temporary total disability benefits pursuant
to West Virginia Code, §23-4-5.

85-15~-9, Final report on rehabilitation plan.

The qualified rehabilitation professional assigned to
monitor an individual injured worker's rehabilitation plan
pursuant to section 7.5 of these rules must file a final report
with the commissioner within 60 days after the rehabilitation
plan is terminated or expires. The report must include =a
description of the plan's outcome, including but not limited to
the following information:

9.1. Whether the injured worker successfully completed the
plan;

9,2. Whether the injured worker has been placed in suitable
gainful emplovment as defined by section 3.13 of these rules;
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9.3. Whether the injured worker continues to search for
suitable, gainful employment and the nature of that job search;
and

9.4. wWhether the injured worker is not likely to return to
suitable, gainful employment.

The final report must be served on the parties of record. The

parties may file comments on the report within fifteen (153) davys
after receipt of the report.

§85-15-10. Registration of providers.

10.1. ‘on or before the first day of September 1994, and
by every first day of July thereafter, physical and vocational
rehabilitation services ©providers must register with the
commigssioner using forms prescribed by the commissioner. New
providers who enter the field during the year may register at
the time theilr service is first offered. Any provider who does
not meet the regquirements set forth in section 3 of these rules
cannot be accepted for registration.

10.2. The commissioner must compile a list of
registered rehabilitation services providers and their
gualifications and areas of expertise and specialization. The

commissioner . or an emplover with a program approved under
section 13 of these rules must use only registered
rehabilitation service providers in making rehabilitation

referrals. Rehabilitation services may also be provided by
employees of the West Virginia division of rehabilitation
services or employees of the commissioner, In addition,

rehabilitation services providers who are located outside of
West Virginia and are .in areas in which appropriate services are
not freguently used may provide services under these rules on a
case by case basis if otherwise qualified.

10.3. All rehabilitation services must be provided in
accordance with rehabilitation plans implemented pursuant to
these rules and must be monitored by gqualified rehabilitation
professional emploved by or under contract with the commissioner
or employed by the West Virginia division of rehabilitation
services. The commissioner must remove or suspend £rom the list
of vendors any provider of rehabilitation services who knowingly
fails to comply with the provisions of these rules or a
rehabilitation plan, or engages in other practices in violation
of West Virginia Code, §23-4~3c.

§85-15-11. Reimbursement for physilical and vocational
rehabilitation services. .

11.1. The commissioner must reimburse physical

rehabilitation providers for physical rehabilitation services in
accordance with the fee schedule in effect at the time the
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service is rendered, adopted by the commissioner pursuant t©o
West Virginia Code, §23-4-3. Only those physical rehabillitation
services that are medically necessary and within the scope of
the applicable rehabilitation plan can be reimbursed pursuant to
these rules. The costs of physical rehabilitation services are
not included in the ten thousand dellar ($10,000.00)} limit on
the cost of vocational rehabilitation, set forth under West
Virginia Code, §23-4-9 and section 11.2 of these rules.
However, the division cannot reimburse providers for physical
rehabilitation services which reguire prior authorization under
the provisions of West Virginia cCode, §23-4-3, or any rule
adopted thereunder, unless:

11.1.1. The physical rehabilitation gervices
provider obtains prior authorization;

11.1.2. Tha physical rehabilitation services
provider requested prior authorization but did not receive the
approval of the commissioner prior to the rendering of the
service, provided that the commissioner later determines the
service should have been authorized as being medically necessary
and related to a compensable injury; or

11.1.3. The physical rehabilitation service provider
did not request prior authorization, but later filed a
reasonable explanation for the failure to request authorization
prior to the delivery of the service, and the commissioner
determines that the reguest would have been authorized if it had
been submitted,

11.2. The commissioner reimburses vocational
rehabilitation providers for vocational rehabilitation services
in accordance with the fee schedule in effect at the time the
service is rendered and as adopted by the commigsioner pursuant
to West Virginia Code, $23-4-3, or 1in accordance with an
agreement entered inte between the provider and the
commissioner. No payment may be made for vocational
rehabilitation services unless the service is preauthorized by
the commissioner. Additioconally, no injured worker may receive
vocational rehabilitation services which cost 1in excess of ten
thousand ($10,000.00) under any rehabilitation Pplan, with the
following exceptions:

11.2.1. any 1injured worker who previously was the
beneficiary of a rehabilitation plan or plans and who
subsegquently suffers & new compensable injury is entitled to

receive additional vocational rehabilitation gervices
reimbursable up to an additional ten thousand ($10,000.00)
dollars, it = the commilssioner determines that a new

rehabilitation plan is appropriate;

11.2.2. The costs of evaluations, reevaluations,
preparation or modification of a rehabilitation plan or plans,
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temporary total disability Dbenefits, and temporary partial
rehabilitaticn benefits are not considered a part of the
reimbursements which mavy not exceed the sum of ten thousand
($10,000.00) dollars under this section; or

11.2.3. With the consent of the emplover and the
commissioner and upon a showing of good cause, the total
reimbursement for an individual injured worker's rehabilitation
plan may exceed ten thousand (§10,000.00) dollars pursuant to
section 7.3 cf these rules. The excess amount must be agreed
upon by the emplover and the commissicner. Should an emplover
refuse to agree to exceed ten thousand ($10,000.00) dcllars,
such refusal shall 7ot constitute a failure to cooperate
pursuant to subsection 2.2.2.

11.3. In order tc obtain reimbursement for services
rendered, including the costs of medicines and mechanical
appliances or devices, physical and wvocational rehabilitation
services providers must submit a verified statement on forms
presgcribed by the commissioner. The forms must be filed with
the commissioner within two (2) vears after the service is
provided or the medicines, mechanical appliances or devices are
delivered. Failure to timely submit a reimbursement form bars
the provider. from any right of recovervy from the commissioner or
any other party including, among others, the injured worker, the
apprlicable emplover, or any of their fthird party health care
insurers. .

11.4, No physiczl or vogational rehabilitation service
provider is entitled to receive reimbursement from any source
other than the commissioner or a self insured emplover for any
service, including the costs cof medicines, mechanical appliances
or devices, deemed to be medically or vecaticnally necessary as
vart o¢f the rehabilitation plan or as a result of the
compensable ‘injury. ~ Further, all physical and vocational
rehabilitation service providers are prohibited from making any
charge against an injured worker or anv other person, firm or
corporation for any service rendered as a part of a
rehabilitation plan or as a result of a compensable injury.
Necthing din  this se¢ition prevents another agency of any
governmental unit from agreeing to reimburse a service provider
for sarvices renfsrad.

11.5. In the event that an injured worker insists upon
the delivery of a physical and/or vocational rehabilitation
service after being advised in writing by the service provider
that the service has been determinad not to be medically or
vocationally necessary, the provider may charge the injured
worker for the costs of such service notwithstanding the
provigions ¢f section 11.4, but only i1f the provider first
informes the injured worker that he or she will be perscnally
responsible for the costs ¢f the gervice and informs the injured
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worker as to the amount of the charge. If the injured worker
has other health care insurance which will pay for the service
described in this section, then the provider may bill that
insurer for the service and no provision of these rules prevents
the provider from rveceiving reimbursement under the terms of the
insurance policy.

§g5-15-12. " Cooperative efforts.

The division engages, where feasible and cest-effective, in
cooperative programs with the West Virginia division of
rehabilitation services to provide vocational rehabilitation
gervices to injured workers and with the other divisicns of the
bureau of emplovment programs to provide jcb placement services
for injured emplovees. The division develeops and cultivates
other cooperative programs with ofther human gervice agencies and
organizations, both public and private, to maximize the
availability of physical and vocational rehabilitation services
to the industrially injured.

85-15~13. Emplover-managed physical and vocational
rehabilitation services.

13.1. Except with regard to sectilon 12 of these rules,
after £first obtaining the commissioner's approval an employer
may establish its own vocational and phvsical rehabilitation
services program for its injured workers. oOnce approved, such a
program will entompass all of that employer's injured workers:
provided that, in a specilfic case for which the employer's
program does not provide appropriate services, the emplover will
defer to the division's program and. Every such employer must
file a renewal petition for extension of its approval by the
first day of January of every vear thereafter. - Previously
approved programs may continue to operate until and if renewal
is denied.

13.2. . In order To ¢obtain the commissioner's approval to
provide its own program, the enployer must petition the
commissioner for authorization to provide physical and/or
vocational rehabilitation services to its injured workers. The
petition must descrike 1in detail the manner in which the
emplcyer's program functions and must affirmatively state that
the emplover's program meets all of the requirements of these
rules, . The employer's program must assure that c¢laimant
specific medical and vocational rehabilitaticn information is
treated and handled in a confidential manner and on a neaed to
know basls only. The employer's program may supply services
over and above the minimum requirements of these rules and may
pay for services which would not be paid for under these rules
i1f the program were besing operated by the division. If it is
the employer's intention to contract with a wvendor of physical
and/or vocatilonal rehabilitation services on a standing basis,
then the identity and qualifications of the wvendor or vendeors
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must be disclosed 1n the petition. Any such wvendor must be
registered or must obtain registration under section 10 of these
rules before the vendor may provide any services.

13.3. The petition must acknowledge that the employer
will undertake the processing and direct payment of all invoices
and charges for "~physical and/or vocational rehabilitation
services. If the petition is approved, the division will not be
responsible for receiving, processing or issuing payorders for
the invoices or charges. The emplover's program may utilize any
fee schedule promulgated by the division for reimbursement for
services to be provided under these rules. Any provider of such
services will be bound by such fee schedule in The same manher
in which the vendor would be bound 1if the services were being
provided under the division's progranm. Disputes over the
application of the fee schedule shall be submitted to the
division for resolution.

13.4. The employer must post the "petition for
authorization to provide rehabilitation services” and each
renewal petition at its worksite in a manner sufficient to
provide all of its employvees with notice of the petition. The
employees may file with the commissioner comments regarding the

petition. If the petition is approved, the employer may
undertake the responsibilities and duties cof the commissioner.as
stated in these rules, with the exception o©f section 12. The

employver must post notice of the petition's approval at its
worksite in a manner sufficient to provide a2ll of its emplovees
with notice of the apprroval. ™n additicon, the emplover must
provide to each new employee and must annually provide to every
employee thereafter, a description of its program, the services
offered, and the procedures to be followed by an injured worker
to obtain such services. '

13.5. After a petition is approved, the employer need
not obtain the prior approval of the commissiocner on any issue
paertinent te an injured worker's rehabilitation services. The

emplover's decisions must be 1in writing and must inform the
injured worker of his or her right to file a petition with the
commissioner objecting to the decisieon pursuant to the
provisions of section 13.6 of these rules. The written decision
must explain the section 13.6 specifications for the objection
petition and the time and manner in which the petition must be
filed.

13.6. If an injured worker disagrees with a decisgion
rendered by his or her employer pursuant to section 13, he or
she may file with the commissioner a petition setting forth the
disputed decision and the basis for the disagreement. The
injured worker must £file the petition with the c¢ommissioner

within fifteen {15) days after receiving the employer's
decigion and must serve a copy ©f the petition upon the
employer. ~ The emplover may file a response with the
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commissioner within fifteen (15) davys after receiving the
petition and must serve a copy of the response upon the injured
worker, The inijured worker must f£ile any reply he or she
wishes to make to the employer's response within ten (10) days
after he or she receives the responsge. A copy of the reply must
be served upon the emplover. The emplover must £furnish the
division and the injured worker with all available £factual
information in its posgession or the possession of any vendor
under 1ts contreol which relates to the disputed decision.
Thereafter, the commissioner must enter a protestable order
affirming, modifying, or reversing the disputed decision within
thirty (30) days of the receipt of all reguested information.
any order entered by the commissioner pursuant o this section
13.6 may be objected to by either the injured worker or the
employer pursuant to the provisions of West Virginia Cede,
§23-5~-1 and §23-5-1h.

13.7. After an emplover's petition is approved, the
emplover must provide the division with interim reports on its
rehabilitation activities. These interim reports are due on the
dates specified by the division in the notice of approval. An
annual report of the employer's rehabilitation activities for
the period covered by the division's fiscal yvear must be filed
by the emplover with the division not later than sixty (60) days
following the end of each state fiscal year. The interim and
annual reports must provide all information requested by the
division and must be in the form required by the division. The
information must be provided on both an individual injured
worker basis and an aggregate Dbasis. The employer must
immediately report to the divisilon any changes it makes with
regard to vendors under a standing contract with the employer,
which report -~ must identify any new vendor and its
gualifications. )

13.8. Failure by the emplover to comply with any of the
regquirements of these rules 1is good cause for the division to
revoke the emplover's authorization to provide physical and/or
vocational rehabilitation services to its injured workers. IE
the authorization is revoked, the commissioner must provide the
emplover with a notice ¢f . revocation, including notice of the
employer's rights to a hearing, as defined by West Virginia

Code, §29A=5-1 eif sed. Any such hearing and all appeals
resulting therefrom shall be conducted in accordance with West
Virginia Code, §23A~-5-1 et sed. The employer must post all

notices of revocation in the manner described under section 13.4
of these rules. -

§85~15-14, Preexisting rehabilitation plans.
NMothing in these rules ©prohibits the completion of

vocational rehabilitation plans approved prior to the effective
date of these rules.
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§85-15-15. Periodic review of the implementation of these
rules and of employver managed programs.

The compensation prograns performance council will

undertake periodic | reviews of the implementation and
effectiveness of  these zrules. The compensation programs
performance “council will monitor division, claimant, and

emplover compliance with these rles. The compensation programs
performance council anticipates the receipt of montnly reports
from the division regarding the division's compliance with the
time reguirements of these rules and of the outcomes of claims
in which these rules are applied. Based upon these reviews,
reports, and any comments received from the public, the
compensation programs performance council will consider taking
corrective action regarding the rules. In addition, the
compensation programs performance council will closely monitor
the implementation of approved employer managed programs and
will make any changes that are then found to be necessary to
thege rules to correct any problems that are encountered.

§85-15-16. Sevérability,

If any provision of these rules or the application thereof
to any entity or circumstance is held invalid, the invalidity
will not effect the provisions or the applications of these
rules which can be given affect without the invalid provisions
or application and to this end the provisions of these rules are
declared to be severable.
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MEMORANDTUM

TO: The EHonorable EKen Hechler
Secratary of State

FROM:C¥J¥\3ndreW N. Richardson, Commissioner and
Chailrperson, Compensatlon Programs Performance

Council
DATE: april 12, 1994
RE: Vocational Rehabilitation Rules: Responsa to

Conmments from the Public.

The following are the responses of the Compensation Programs
Performance Council (hereinafter, ¢Council) to the various comments
that were received from the public with regard to the proposed

vocational rehabilitation rule. This memorandum must be read in
conjunction with the comments themselves - coplies of which are
attached hereto - and in conjunction with the revised rule alsoc
attached.

Some minor weording changes have also been made to correct
typographical errors or to make references consistent and clear.

WEST VIRGINIA PSYCHOLOGICAL ASSOCIATION, INC.

1). The <change proposed to section 3.11, which i1is the
definition of "yocational rehabilitation services providers,™
appears to be designed to more specifically state that licensed
physicians and 1licensed psychologists are included within the
definition. wWhile this inclusion was intended and 1s shown by the
proviso excluding these groups' and hospitals' services if they are
purely medical in nature from the definition, there is no problem
with explicitly including themn. Rather than the method suggested,
however, the Council inserted the two groups plus hospitals earlier
in the definitien.

2). The next section commented upon is 6.1. The Association
appears to want to specify that "counseling” includes that provided
by licensed psychologists as well as by other types of counselors.
Rather than making the c¢hange suggested, however, the Council
inserted before the word "counseling” in section 6.1 the phrase
"yocational and psyvcholegical” te indicate that all types of
counseling are inciluded in the term.
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3). The next suggested change 1s to section 7.4. The
Association suggests changing from the term "treating physician" to
the term "primary health care provider." This would broaden the

number of health care providers that the rehabilitation professional
would have to contact in order to moniter the rehabilitation plan's
effectiveness,. The point that all health care providers delivering
ongoing services to a c¢lalmant should be contacted 1s well taken.
Hence, the Council inserted the phrase "and other pertinent health
care providers" into section 7.4 and deleted the term "physician”
which is one type of provider.

4). The next suggested change is to subsection 8.1.3 and 1is
more problematic. Section 8.1 requires that if the injured worker's
employer agrees to take him or her back on a trial basis and to
perform modified or light duty work, then the empleyer c¢annot change
the claimant’s work assignment unless the injured worker or the
freating physiclan agrees to the change. The Association's revision
to subsection 8.1.3 changes the order of decision making by having
the provider describe to the employer what the work will consist of
rather than having the provider receive the description and then
either approve it or modify it - or possibly reject 1t. The
Assoclation also wishes to expand from the term "treating physician®
to once again include all tvpes of health care providers.

The Council did net think that the order of providing the
description should be changed. The emplover needs to define the
work it is willing to have the injured worker perform and the
physician should review that proposal. In addition, it 4s not
agreed that the approval process needs to be expanded beyond the
treating physician. The rehabilitation professional will consult
all of the injured worker's health care providers when he or she
composes the trial return to work. In addition, the Council favored
the concept of a "gate keeper"™ 1in the person of the treating
physician to coordinate the evaluation of the claimant's
capabilities to go back to work on a trial basis. A trial basis
return assumes that there i1s still some medical concern with regard
to the claimant's ability to return to work.

subsection B8.1.3 in its definition of the term "described to!
was rather inartful and was changed to "approved by" which does not
c¢hange the intended meaning bhut makes i1t more clear.

INTRACORP

This organization did not offer suggested changes.

WEST VIRGINIA HOSPITAL ASSOCIATION

This organization did not offer suggested changes. The
Association's letterxr does note that rules for defining
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rehabilitation programs themselves - the actual requirements for the
programs - are still being developed by a committee working in
conjunction with providers of those services. When those suggested
rules are completed, they will be reviewed by the Health Care
advisory Panel which will make recommendations on them to the
Council.

WEST .VIRGINIA SELF~INSURERS ASSOCIATION

1). The Association begins with three general observations on
the rule.

First, it notes a dJdisagreement with regard fto the length of
benefits that an injured worker could receive under the circulated
rule. That is, the rule indicated that, potentially, a claimant
could receive the full length of temporary total disability (TTD)
benefits for 208 weeks and then receive the £full length of temporary
partial rehabilitation benefits (TPRB) for another 208 weeks.

The initial response to this comment is that, if the Council's
and the Total Quality Initiative (TQI) project's intention of
achieving early identification of claimants in need of
rehabilitation bhenefits 1s achieved, then the c¢laimant will not

receive . regular TTD benefits for the £full 208 weeks. Upon
identification, the claimant would be switched inte the
rehabilitation program and TTD benefits would be paid pursuant to
section 9 rather than pursuant to section 1c. Proper management of

the claim should prevent the concern expressed by the Asgsociation
from occurring. : -

Section 7.2 has been amended to eliminate the 208 weeks
provision. 'This has the affect of switching to using the $10,000.00
maximum that can be spent on vocational rehabilitation as the limit
on how long "a rehabilitation plan c¢an Llast. When that amcount is
expended, then the rehabilitation plan will usually end. The
section now specifies that the rehabilitation plan will set i1ts
length. )

Second, the Association expresses a concern that the injured
worker not be retrained for a job that i1s unlikely to be available
upon completion of the plan. Such a result would be wasteful of the
money expended on the plan. This comment appears to be directed to
subsection 4.1.7 of the rule. Section 4.1 sets forth the regquired
order in which options for rehabilitation are to be explored. The
plan must explain why each of the lower numbered options are not
feasible before a higher number option can be used. The last
option, subsection 4.1.7, provides that if all other coptions are not
available, then the claimant c¢an be provided with extended
retraining or educational programs. The example of being sent
through a four vyear college program to become a teacher is often
used as an example.
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Subsection 4.1.7 uses the fterm "suitable gainful employment? in
describing the aim ¢f the retraining program. It was intended that

the word VTgainful" would address this concern. However, the
subsection was made more explicit on this point without narrowing
the intended scope of services. Please see the changes to

subsection 4.1.7.

Third, the Association notes that disputes between the employer
and the claimant ought to be settled through mediation rather than
through litigation. The Council agrees that this would be the
preferred way of handling such disputes. However, the statute does
not allow the division to bhlock the use of formal cbhjections leading
to litigation. But, the mediation section is available for these
tyres of disputes and its use should be encouraged. A new section
2.3 has been inserted in order to draw the parties! attention to
this provision. '

2). The Association notes a concern with regard to section 2.1
that c¢leosely parallels its second concern under number 1) above.
The comment would define "labor market" first as being national in
scope and then, second, as being statewide 1in scope in order to
achieve the goal that the retraining actually lead to a new job.
However, a c¢hange made was to subsection 4.1.7 with regard toc the
potential of obtaining an actual Jjob instead of defining the term
labor market. - - -

3). The Association suggests that former section 2.2 Dbe
dropped. This section addresses the Americans with Disabilities Act
aof 1850 (ADPA) and was inciuded 1in the very early versions of this

rule when that Act was s5till fairly new. It was intended to alert
the reader that there is sgome corregspondence between the ADA and
workers' compensation rehabilitation. The ADA is now some £four

vears old and the need to alert readers is past and it has been
dropped. The following sections have been renumbered.

4), The next section commented upon iz 2.3.1 =~ now 2.2.1 in
the attached rule.  The comment criticizes a term in that subsecticn
as being ambiguous. In response to another commentator, this

portion of the subsection has bheen deleted.

5). The Association's next comment 1is directed to former
subsection 2.3.2 ~ now 2.2.2. The comment ig directed at the lack
of definition of the term "cooperate" - in this instance as arplied
to the emplover. Other comments that were received alsco critigued
the term in its application to the claimant. Az stated in the rule,
either party's falilure to cooperate in the rehabilitation process
can lead to adverse action against that party. For a claimant, that
action would be a reduction in the award of permanent partial
disability (PPD) Dbenefits or the denial of a permanent total
disability {(PTD) award. For the emplover, the action could include
not only a higher PPD award or the granting of a PTD award, but, 1f
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the Council so chooses under the safety provisions of article 2B of
Chapter 23, a penalty with regard to its premium rates.

The statute notes that all of the parties have an obligation to
cooperate in the rehabilltation process. The term is not defined
and the consequences of failure to cooperate are not defined. Cage
iaw as it pertains to a claimant's failure to undergo recommended
medical or —surgical treatment which would better the claimant's
condition was researched. wWhile medical or surgical treatment 1is
one aspect of rehabilitation, vocational rehabilitation would not
appear to be as threatening to a claimant as would potentially
dangerous surgery. The Council used the same standards ané applied
them both to the c¢laimant and the employer,

The change <that was made to the rule, by inserting a new
subsection 2.2.3, is modeled after Syllabus Point Number 5 from the
supreme Court of Appeal's decision in Posey v, SWCC, 201 S.E.2d 102
(W.va. 1973} written by Justice Sprouse. That Syllabus Point reads
as foliows:

"!'Rehabilitative surgical operations may Dbe
regquired of a claimant for workmen's compensation, by
the State Compensation Ccommissioner or by the
Workmen's Compensation Appeal Board as a condition
precedent to further compensation, only when surgical
opinion substantially concurs that the operation is
indicated, that it is reasonably safe and not attended
by unusual suffering, that it will likely produce
material physical improvement and that 1t 1s one which
a person of ordinary prudence and courage would
undergo for his own betterment, regardless of
compensation. '™

The line of court decisions reflected by this syllabus point all
arise under the rehabilitation section. The Court has found that
not only is the Commissioner empowered to provide rehabilitation,
but that the claimant is expected to participate if the reguirements
set forth are fulfilled. Similarly, 1if a c¢laimant wishes to undergo
rehabilitation efforts and is able to prove that such efforts will
benefit him or her, then the Commissiocner must provide the program
despite any objections from the emplover. The Court's reguirements
are set forth in the following syllabus point which has Dbeen
approved of most recently in the case of Wilson v, Lewis, 273 S.E.24d
96, 99 (W.Va. 1580):

"a ¢laimant who has sustained a permanent
disability and who has shown by a preponderance of the
evidence that he c¢an be physically and vocationally
rehabilitated and retutrned to remunerative employment
by vocational training is entitled to the relief
provided for in Code, 1931, 23-4-9%, as amended.®
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The Court was quoting from sylilabus point number 2 in Dilion wv.
SWCC, 129 W.Va. 223, 39 sS.E.2d 837 (1946).

That an emplover is under a duty to cooperate is supported by
the Court's decision in Cardwell v, 8SWCC, 301 S.E.2d 730 (W.Va,
1983), Syllabus Point Number 9:

"An emplover's refusal to reemploy an injured
worker because of his medical condition in light work
that he can do, can be persuasive evidence of a
claimant's inabkility to geit work."®

gsimilarly, if an employer refuses to cooperate in the implementation
of the priorities stated in subsections 4.1.1 through 4.1.4 for the
claimant's return to work with that employer, then that refusal can
be persuasive evidence of the c¢laimant's inability to get work.

The proposed rule only dealt with what award was to be made to
a claimant 1f his or her employer refuses to cooperate in the
program. Subsgsection 2.2.2 has been amended to relieve an employer
of a portion of the charges if the claimant returns to work with
that emplover as provided in the rehabilitation plan.

The comment alsco addresses the competency of the division's
staff to address compliance with other statutes. The deletion of
the reference to the ADA addresses that concern. In addition,
subsection 2.2.2 has been amended to specify that the emplover's
workers' compensation record is to be reviewed and not any other
type of vocational rehabilitation record.

6). The Asscciation's concearn that the definition of
"rehabilitation plan' stated in section 3.12 should address return
to work is agreed with and the change has been made to that section.

7). Section 3.13's definition of "suitable gainful employment®
is next commented upon by the Association. The Agsoclation is
concerned by the use of the term "future earning capacity'. The

Supreme Court of Appeals has indicated that the determination of the
proper amount of PPD benefits that are to be awarded to a claimant
should consider the loss of future earning capacity that is suffered
by the claimant. Projection of that capacity i1s commonly done in
persconal injury litigation through the use of a gqualified expert.

Section 3.13 makes referehce to "future earning capacity" as
one factor in deciding whether the proposed employment 1s both

suitable and gainful. A comparison would be made of the claimant's
before injury earning capacity and his or her post injury earning
capacity. While it is not intended that the proposed employment

match the preinjury earnings level, a comparison of the two 1is
helpful in sorting through all factors in order to make a decision.
Hence, no change with regard to this comment was made.
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The comment also addresses the definition of labor market. The
earlier .change to subsection 4.1.7 eliminates the need £for a
definition here. -

8). The Association wishes to see an insertion to section 4.1
which would reguire that a functional capacities examination be
performed as part of the evaluation of the claimant in determining
which priority is to be used. The rule assumes that the vocational
examination of the claimant will iInciude functicnal capacities
testing. As noted earliier in response to the Hospital Association's
comments, another set of rules is being developed to address the
specific requirements for testing, examination, and rehabilitation.
No change was made in response to this comment. : B

9). The next comment addresses section 5.1. This section
addresses situations where the division may presume that a claimant
does not need rehabilitation efforts. The criteria of this section

will be used as part of the early intervention process. The
Association suggests that any c¢laimant with less than a 15% PPD
should be presumed not to need rehabilitation services. The basis

for using the 15% level is not clear; however, section 7a(c) of the
statute directs that the division enter an award of up to 15% if the
treating physician offers an opinion to that effect.

This suggestion is not in keeping with the other criteria of
saction 5.1 all of which more closely show that a claimant will not

need rehabilitation. It is quite possible that a claimant could
receive less than a 15% award vet be so disabled that he or she
cannot go back to his or her past work without assistance. Hence,

the Council did not agree with this suggestion and, further, notes
that not making this c¢hange does not mean that the claimant

automatically geces into a rehabilitation program. Rather, such a
¢laimant  is eligible for review to see 1f rehabilitation 1is
necessary as stated in section 5.2. only 1f that evaluation

indicates a need for rehabilitation would such a c¢laimant enter a
program.

10). The next comment states a hope that the Health Care
Advisory Panel (hereinafter, HCAP) will address guldelines for
determining the type of injuries that usually and customarily lead
to permanent disabillity. This work is ongeing by the HCAP which has'
a subcommittee working on that project. In addition, the divisgsion
through the TQI project is developing additional data on this
subject.

11). The Association next correctly notes that section 5.3 is
not consistent with the new provisions for reviewing PTD reguests as
enacted in 1993. Corrections have been made to section 5.3 and its
gsubsections. They also provide a better method for staying the PTD
regquest while the rehabilitation effort is pending. This latter
change addresses a concern regarding the timeliness o¢f any
subsequent reguest for a PTD award that a claimant might have to
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make if the rehabilitation effort fails. It is also designed to
avoid needless protective litigation due to what would have been a
technical denial of the PTD request at the start of the
rehabilitation effort. Entry of the stay will bhe an interloecutory
order rather than one which c¢ould be objected tTo and placed into
litigation.

12). The Association next comments upon subsection 5.4.1 and
suggests that it be amended to include a reference to the priocrities
set forth in section 4. An amendment to this effect is made, but it
is made in subsection 5.4.2. The latter subsection dictates the
full evaluation of the claimant and the decision on whether to
proceed with a rehabilitation plan and, if so, what it should
contain. Subsection 5.4.1 concerns the more rudimentary decision
whether no rehabilitation effort is needed because the claimant will
return to work without assistance or will clearly never be able to
return to work.

The Agsociation also expresses concern that the division will
not be able +to meet the fifreen dav requirements of subsection
5.4.1. Admittedly, the division has not been able to respond this
gquickly in the past. However, in order to fulfill the policy
decigion that intervention be early and speedy, extending the time
periods is not satisfacteory. It is actually hoped that the division
will he able to respond faster than within fifteen days as 1is
required throughout section 5. This will depend upon the resources
available toc the division.

13). The Association in its comment on subsection 5.4.3 repeats
its concern that functicnal capacity testing be performed. As
gtated above, it is assumed that functicnal capacity testing will be
performed where indicated and in accordance with the HCAP's
standards when they are developed and approved.

14). With regard to section 5.5, the Association reiterates 1ts
concern that the planned for employment must actually be likely
based upon the national and state labor markets. The change made to
subsection 4,1.7 satisfactorily addresses this point.

i5). The Association expresses a desire for imposing a five
year statute of limitations into subsection 5.5.1 for the purposes
of limiting the number of deferred evaluations that a claimant can
have. The law already containg statutes of limitations for specific
types of benefits and states that medical benefits are not subject
to time restrictions. It is believed that the Court would treat
rehabilitation benefits in general as falling under the exception
made for medical benefits. In addition, a c¢laimant's condition
could improve at any time following an award, This was recognized
in the 1993 legislation which authorizes reopening of claims in
which PTD benefits have been awarded. Sectilon 18({¢) specifies that
an award may be modified later if it appears that the claimant's
situation has changed. Such a change could include being able to
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benefit from rehabilitation. Tt is also noted that section 16{c¢)
provides its own statutes of iimitation.

16). The Assocciation comments that subsection 3.5.2 imposes too
stringent a time reguirement by giving the parties only f£ifteen days
to file comments and reguest changes to a rehabilitation plan.
Lengthening this time period would defeat the goal of early and
speedy intervention into claims. = The Court has often noted that
workers' compensation should he administered speedily and
efficiently. The system has often failed to meet that standard and
undue delay should not be built into the rehabilitation process. AS
recently noted in Lyons v. Richardson, 429 S.E.2d 44 (W.Va. 1593},
the Court is concerned with the length of workers' compensation
proceedings and desires that they be sped up conslderably.

The comment alsoe notes that the gqualified rehabilitation
professional's file should be accessible to the parties during their
review of the proposed plan. A change has been made in subsection
5.5.2 to that effect.

17). With regard to subsection 5.5.4, the Assocliation contends
that a c¢laimant's failure to c¢ooperate with the rehabilitation
program should not only lead to a reduction in the level of any
permanent disability award but should also cause the c¢laim to be
closed for TTD purposes. This suggestion was not agreed to since
the remaining issues - other than permanent disability - in a claim
where the c¢laimant has refused to cooperate should bhe dealt with
individually and not by an across the board rule. In mcst cases
where a finding is made that the claimant could be rehabililitated but
refuses to cooperate in a plan would lead to a c¢laim's closure for
additional TTD. This is because any temporary disabllity that
prevents the c¢laimant from being able to work will, in most cases,
be the sgame disability that is the subject of the rehabllitation
plan. Claimant's failure to remedy that disability would not only
affect any award for permanent disability but would also go to the
continuing nature of any temporary disability. However, as it 1is
possible that there could be a distinction that would allow TTD to
continue, a blanket prohibition against TTD would not be feagible.

*® Kk ok ok k Kk k K ¥ N

In the course of reviewing section 5.4, 5.5, and 5.6 as a
result ¢of the Associations comments, several changes to the phrasing
of the sectilons were made. The changes are meant to be
clarifications as opposed to being direction changing.

e d k k * * Kk * * *
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18). The Association notes some concern that section 6.2 might
prohibit the use of out-of-state providers despite the fact that a
multi-state employver might have a contractual arrangement with the
provider or despite the fact that the best available care for .a
claimant may be with an out-cf-state provider. In recognition of
these concerns, the section has been modified to accommodate them.
Any such provider still must be registered.

19). The Association objects to the reguirement stated in
section 7.1 that, despite the objection to the plan by either party,
the plan is to proceed while the protest is resolved in litigation.
The comment suggests a six month delay. This suggestion is rejected
because it defeats the need to ilmplement rehabhiliitation efforts in a

speedy and efficient manner. Delays caused by litigation are
inimical to this purpose. The statute requires in several places
that a service or benefit be provided despite the objection by the
employer. If the commissioner's decision is reversed, appropriate
adjustments to the emplover's account or repayments to a self
insured emplover are to bhe made. The statute favors erring on the

gide of providing benefits that may ultimately be rejected rather
than delaving benefits that may ultimately be ruled appropriate.

20.) The Association objects to the provision in section 7.2
that a rehabilitation plan may extend for up to 208 weeks. Section
7.2 has been amended as noted eariier. .

21). The Association objects to sectlion 7.5 which attempts to
define when the employment relationship ends in the event that the
claimant is being trained for another job with another employer.
This section was inserted into earlier drafts of the rule at the
reguest of other emplover interests. Upon further reflection, it
was agreed that the division should not intervene inte this legal
issue and to allow the courts to develop the rules in this area.
Hence, the section 1s struck.

22). The Asscciation objects to section 8.1 because 1t lacks a
specific definition of a "rehabilitation plan.™® This objection is
without m@merit. Section 3.12 defines rehabilitation plan as being
one developed in accordance with the rule. Section & of the rule
then goes to some lengths to describe how the plan is to be put
together. B : :

23)., The Association appears to misunderstand subsecticn 8.1.3
which does not give the claimant the right to determine whether he
or she c¢an perform the assigned work. Subsection 8.1.3 sets the
approval process for assigning transitional or light duty work.
Subsection 8.1.3 deals with situations where the claimant returns to
work under an agreement to perform certain types of light duty, but
the emplover then wants to change the work assignments - often back
to the c¢laimant's original work duties. Subsection £.1.3 requires
that the claimant consent to the change or that his or her treating
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physician £irst review and approve the changes. The suggested
changes were refused. -

24). With regard to section 8.6, the Association comments that
the sgection would permit payment of TPRB in instances other than
under a plan developed under this section. As with number 22 above,
the term rehabilitation plan i1s adequately defined and limited.
adding the suggested limitation would be redundant.

25). The Association complains that section 8.9 exceeds
statutory authority by permitting payment of TTD Dbenefits to
c¢laimants who have reached their maximum degree of medical
improvement, who are unakle to return to work, and who are
participating in evaluation for a rehabilitation plan. The
Agssociation ignores the fact that the TTD benefits to be paid under
this section are derived from section 9 of the statute and not
section ic. Payment of rehabilitation TTD while the c¢laimant is
undergoing evaluation furthers the purpose of section 9 o©of the
statute by encouraging c¢laimants to cooperate and participate.
successful completion of the plan will result in awarding lower PPD
benefits rather than a higher amount or even a PTD award. The
statute provides that: "the claimant shall, during the time he or
she is receiving any vecational rehabilitation or rehabilitative
treatment that renders him or her totally disabled during the period
thereof, be compensated on a temporary total disability basis for
such period.” . The Association would have the phrase "that renders
him or her totally disabled during the period thereof" apply to both
"yocational rehabilitation® and "rehabilitative treatment.” Such a
narrow reading of the statute i1s not reguired. Rather, it is more
rational that the disability will result from treatment rather than
mere vocatbional rehabilitation which might involve attending a full

time schooling or retraining progranm. Treatment contemplates such
things as surgery that can result in davs, weeks, or months of
disability as a normal consegquence of its performance. By not

construing the phrase so¢ as to modify the term ‘"vocational
rehabilitation” with the disability phrase, the rule then defines
"yocational rehabilitation® to incliude the necessary prior
evaluations.

As a final response to this comment, it must be noted that the
Association's suggestion would result in the c¢laimant being placed
on nonawarded partial disability benefits - normally called MNAP
benefits. These benefilts are a lesser amount than TTD benefits
which often leads a claimant who cannot return to his or her former
job to be more interested in being placed back on regular TTD rather
than participating in any effort that does not directly address his
or her economic neeads.

25). With regard to section 11.2, the Association's comment
again ignores the earliler definition of "rehabilitation plan" as
described above.
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26). The Association objects to subsection 11.2.1 by arguing
that an individual claimant who undergeoes rehabilitation efforts as
a result of an injury may not exceed the single 1imit of $10,000.00
if he or she suffers a later unrelated compensable injury. That is,
the $10,000.00 ceiling is a lifetime limit per individual accerding
to the Assoclation. This c¢onstruction of the statute is not in
keeping with its remedial purposes nor is it rational. The context
of the statutory phrase does not reguire the Assocciation's reading.
Rather, the context shows that the statute 1is addressing the
development of a rehabilitation plan for an individual and that the
vocational costs of that plan are not to exceed 510,000,00. The
reference to "one injured emplovee™ is meant toe indicate that each
individual injured worker's plan 1s to be counted separately from
other plans that may be put intoc effect at the same time and which
may be affecting the same work site with regard to medifications,
atc. It is not consistent with the remedial purposes of the Act to
place a lifetime 1limit on an individual who may suffer one work
related injury, be rehabhilitated, return to work, and be injured
again by something completely out of his or her control such as an
antomobile accident. The Court has coften stated that the statute is
to be construed to the benefit of the claimant. The Association's
construction is not in keeping with that direction.

27). The Association objects that subsection 11.2.2 dces not
include within the $10,000.00 ceiling amounts spent for 7TD and
TPRE. Rather than enacting legislation as the Association asserts,
the rule is c¢learly following the way the statute is drafted. The
$10,000.00 ceiling is placed after a recitation of wvocational and
rhysical rehabililitatlion services. Tt authorizes the division to
"expend such an amount as mav be necessary for the aforesald
purposes” (emphasis added). The $10,000.00 limit is then placed as
follows: "Provided, That such expenditure for vocational
rehabilitation shall not exceed" $106,000.00 (emphasis added). It
could not be clearer that the statute is applying the 1limit to the
expenditures it was dust addressing.

It must also be noted that the $10,000.00 limit is placed in
subsection (b} of the statute while TTD benefits are provided for in
subsection {c)} and TPRE 1s provided for in subsection {(d). Nothing
in the §10,000.00 phrase indicates that these later appearing
benefits are to be encompassed by the limit.

28). Finally, the Association states 1its understanding that
section 13 of the rule does not affect managed care services that
are already provided by employers. This is not correct. Any such
services that pertain to vocational or physical rehabilitation will
have to meet the reguirements o©of the rule in order +to comntinue.
They will alse be subject to the review provided for in section
13.6. ’ T :

JACKSON & RELLY, ATTORNEYS AT LAW
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1). Under general comments, the law firm asserts that the rule
is unconstitutional Dbecause it i1s an attempt at legisliation,
Further, the law firm advises that the division should awalt the
outcome of the national health care efforts before taking any action

related fto health c¢are. The Council disagrees that the rule is
unconstitutional. It implements the statute according to the
constructions set forth in it. while the law firm and others may

disagree with those constructions, that does not make the rule
unconstitutional. The constructlon, application, and implementation
of a statute is a proper function o©f a legislative rule. With
regard to waiting for national health care reform, the wait may be
overly long and is not necessary.

2). The law firm objects to section 2.1 as being superfluous
in that it merely restates subsection (a}) of the statute. Thisg
section was placed in the rule to remind the reader of the intention
of the Legislature in enacting the statute.

3). Former sectilon 2.2 1is objected to due to the reference to
the Americans With Disabilities Act. As noted above, this section
has been deleted. The following sections have been renumbered.

4). The law firm objects to subsection 2.2.1 by asserting that
the standard for determining cooperation by a claimant are vague and
ambiguocus. It also notes that the Act does not elaborate on what
the division may inciude 1in determining the amount of permanent
partial disability awards and then contends that the Act
"contemplate[s] only the injury and its residual effects." As noted
above, subsection 2.2.3 has been inserted which sets forth standards
for determining the initial cooperation of an injured worker and an
employer with the rehabilitative effort. "Good cause" is often used
in the law as as standard for measuring an action or refusal to act.
The Court has repeatedly stated that the complexity of workers'
compensation cases regquires a claim by c¢laim application of the law
and review. The Court has often spoken out against strict standards
that would apply in each and every c¢laim. A standard of '"good
cause" allows the party to exXplain the basls for its actions or
refusals to act. The division can then judge the explanation for
the partv's bhehavior. The circumstances of life and bhusiness are
too complex and varied to £it within tight rules.

With regard to determining the amount of PPD, the law firm is
ignoring the Supreme Court of Appeals cases described earlier which
do exactly what the law firm is saying cannot be done. Further, the
law firm notegs that the statute looks solely to "the inijury and its
residual effects” (emphasis added)}. As the Court decisions note,

the willingness of the employer or the c¢laimant to cooperate

directly impacts upon residual effects. Ag stated in Barnes v. SCC,

116 W.Va.9, 178 SE 70, 71 (1935):

"No man can be forced to undergeo a surgical operation.
At the same time, a man cannot demand the compensatiocon
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provided for him by law on the basis of a physical
impairment that he himself permits to continue by
reason of this refusal to accept the benefit of other
provisions o©f the law intended to restore him to
health and usefulness, withouif "expense t¢ him, and
invelving 1no unusual risk and making no harsh
exaction.

8., The law firm argues that section 3.5 which defines
employer should not be applied to claims in which c¢harges are
allcoccated. Allocation of charges only occurs in occupational
pneunoconicsis ¢laims and c¢laims for noise induced hearing loss.
Injury <¢laims and occupational diseazase claims are not allocated.
The law firm would exempt all claims from the rule because of the
perceived difficulty in inveolving several emplovers to whom charges
are being alliocated.

In allocating a claim, the division determines the percentage
of charges that are to be made teo each emplovers' account or te bhe
paid through pay orders. There 18 no reason that the costs of
rehabilitation services cannot be allocated on the same basis. The
pressnce of a numker of emplovers in a claim invelving
rehabilitation will ungoubtedly be administratively trying.
However, the rights o¢f c¢laimants ought nect be determined by the
dlfficulty the division has in administering its duties.

6., The law firm next c<ontends that secticon 3.9 is wvague and
allows qualified rehabilitation professionalis to make judgments and
recommendations. It says the same thing applies to 3.13 and 4£.1.7
without f£further explanation. Section 3.9 merely defines the
expertise needed to gualify as & qualified rehabilitation
professional. The law firm forgets that such profegsionals do make
judgements and recommendations every day cof theilr professional
lives. While those same judgments and recommendations are subject
to review if coffared in the course of any legal proceeding, it does
not meanh that the profegsional - as an expert in the £leld noted -
cannot formulate and offer opinions.

7). The law firm next critigques section 3.13, which defines
“guitable gainful emplovment” as being "ripe for fraud" because it
allows & "program which will enhance the worker'’s status.” This
gsituation i1is contrelled by the provisions of section 4.1 which
directs the order in which options are to be reviewed. It should be
noted that the first six options either reguire that no training be
necessary or that only on-the~job training be regquired. It 1s only
when one reaches the very last available option that meore than
on-the-job training is permitied. In short, all other options have
been reviewed and have besen found Lo be unavaillable to the claimant.
While it should not be the intent of subsection 4.1.7 to train all
such applicants to ke brain surgeons or lawvers, to arbitrarily
restrict the claimant's c¢ptions so as teo keep him or her in his or
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her proper staticon in life c¢can and will prevent some claimants from
returning to the workforce and consign them to PTD benefits.

The law firm also notes that section 3,13 does not define
"labor market.” The Council has discussed various definitions of
what should constitute the labor market. However, the Council has
left the term undefined, for the present, and the status guo on the
applicaticn of this concept 1s not disturbed until there is time for
further consideration o¢f the issues involved as ppart of the
Council's work on defining wvocational standards for permanent
disakility decisiens.

8). The law firm comments that section 5.1 is deficient Dby
creating a presunption of who will need rehabilitation services and
especially wilith regard to the provision that a claimant who 1is
likely to return to work after less than 120 dayvs of TTD would nct
benafit from rehabilitation. The comment is alsco made that the
section does not define who will be making the determination or what
information they will use.

Secticon 5.1 1is intended to implement the following provision
£roem section 9{b} ©0f the statute: "In cases where an emplovee has
sustained a permanent disability, or has sustained an injury likely
te result in temporary disability in excess of cone hundred itwenty
days, and such fact has been determined by the commissicner...." In
those c¢ases, the commissioner 1s to make available appropriate
services. The 120 day provision in the rule is thus taken straight
from the statute i1itself. The specific situations covered by the
section are those that indicate that the c¢laimant has not suffered =z
permanent disability that will prevent him or her from returning to
work.

As tThe Commissiconer generally maXes claims decisions through
delegations to his or her staff or to contracted wvendors, the
section indicates that this will be the case with the determinations
here. Appropriately dqualified staff will have to be retained or
contracted with fto make the evaluations. such staff is already
rregent, albeit in limited numbers, and the division has a contract
with the Division o¢f Rehabkilitation Services for additiconal help in
this area. . -

With regard to standards and information, both the TQI project
and the HCAP are addressing that need. The TQI results will he
sufficient to implement the rule until the HCAP finishes its work.
The Council also simplified section 5.1 by requiring a file entry be
made rather than a formal notice be entered.

8}, The law firm next comments that subdivision 5.2.a (which
hag been renumbered to be 5.2.1.a in the attached draft) will be
unduly eaexpensive due to its reguirement that all c¢laimants who
sustained an injury likely to result in temporary disability in
excess of 120 dave to be evaluated for rehabilitation services. It
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suggests this be approached on a casge-by-case basis. The law firm
fails to place subdivisicn 5.2.a (now subdivision 5.2.1.a) in
context with subsection 5.4.1. The latter section provides that

claimants referred for evaluation £for potential rehabilitation
gervices, including those referred under subdivision 5.2.1.a, are to
underge an initial assessment. Tf it 1s determined that the
individual <¢laimant either will be able te¢ return to his or her
preinjury job without assistance or will never be akle te return to
any remunerative work, then the assessment is complete and the
qualified rehabilitation professional will so report. Thus, the
cage=-by-case review sought by the law firm is provided for and the
requirement of the statute that all claims expected to be in excess
of 120 days of TTD be reviewed is met. A reference to subsection
5.4.1 is inserted in subsection 5.2.1 to highlight this
relationship.

10}). The law firm next comments that subdivision 5.2.4 {now
subdivision 5.2.1.d) regquires all persons whose first evaluation did
not indicate a need for services but who might need them in the
future, to be evaluated if he or she is still on benefits 100 davs

later. As with subdivision 5.2.a (now subdivision 5.2.1.a), this
subdivision 1s subject to the provisions of _subsection 5.4.1 and the
cagse~-by-case review provided £for there is applicablie here. In

response to a later comment, subdivision 5.2.1.d4 has also been
amended to specify that it only applies where the claimant has not
returned to work.

11). The law £f£irm would exXpand the provisions of subsection
5.2,3 to include claimants who have been awarded noise induced

hearing loss benefits. Unlike the statutery 5% occupational
pneumcconiosis awards, noise induced hearing loss awards do reflect
a disabiiitv. While most claimants receiving such awards will not

be in need of rehabilitation services, in the more extreme cases of
loss of hearing some type of services may well be needed. The minor
noise loss claimants will be screened out by subsection 5.4.1 while
those few in need of services will be identified.

12). With regard to section 5.4, the law £firm suggests
including a regquirement £for Ifunctional capacities testing in the
development o©f a rehabilitation rlan. As noted above, it is
prasumed that this testing will be part of the vocational svaluation
process as will be reguired by The standards Lo be adopted by the
HBCAP.

13). As with the sgelf insured employers assocd¢iation, the law
firm suggests that the £ifteen day period £for the evaluator to
report to the division his or her findings under subdivision 5.4.1.a
is too short. Again, lengthening the time will defeat early and
spaeedy intervention. If resources are dedicated to this functicn,
then it can be complied with; but, to the extent that resources are
not avallable, it is agreed that i1t will be impossible to comply
with.
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14). The law <ZIZirm again notes that the fifteen day period
provided for in subsection 5.4.2 is too short., It also worries over
the <c¢ase of claimants whose medical c¢condition might foreclose
immediate rehabilitation evaluation or services such as following
surgery. Stbsection 5.4.2 must be read in conjunction with 5.4.3
which states the facters to be loocked at by the evaluator. Included
among those factors is the injured worker's medical condition. A
case such as that suggested by the law firm would be noted as not
ready for further evaluation or services due to this factor and a
report issued to that effect. The report could then identify a date
when the c¢laimant should be looked at again.

15). The law firm asserts that subsection 5.4.3 does not allow
for the use of Ifunctional <¢apacities evaluations. This is not
correct. Such evaluations are included in determining the injured
worker's madical condition, his or her vocational condition, and his
or her present physical ability to participate in the services.

16). The law £irm comments that sgection 6.1 regquires the
agreement of the employer before a biomechanical enginser can bsa
utilized as part of a plan. It states a need to clarify that
refusal to agree not be deemed a failure to cooperate in the
development of the plan which would then lead to subsection 2.2.2
findings. The section has been clarified to meet this comment.

17). With regard to section 7.2, the law firm notes its
disagreement with providing that a rehabilitation rlan may extend
for up to 208 weeks. As was noted earlier, this subsection has been
amended. :

18). The law firm critigues section 8.1 as unduly interfering
with the operation of a business with regard to the emplover
providing light duty or otherwise modified work. Subsection 8.1.1

states that the emplover is to furnish a statement of availabie work

for light duty or which can otherwise bhe modified. In the event
that the employer believes that no such work is available, the
employer c¢an state that and offer its explanations to support that

pesition. If those explanations demonstrate gocd cause as to why
gsuch opportunities are not available, then the matter will be
closed. If the emplover fails to demonstrate good cause, then an

adverse finding under subsection 2.2.2 would be made. While this
may be viewed as "unduly interfering” with the emplover's operation
of its business, it furthers the scecial policy of reducing reliance
upon workers' compensation benefits by claimants and helps address
the financial difficuliiles of the fund. Various studiss have shown
that the preinjury emplover's continued involvement with the injured
worker leads to the greatest number of most satisfactory outcomes.

19). With regard to subsection 8.1.1, the law £irm suggests
that the last sentence be stricken on the belief that if a gquaiified
physician opines that the claimant can return te light duty work,
then the claimant should be required to do so. This 1s not the




The Hon. Ken Hechler
April 12, 1854 _
Page 18

point addressed by the last sentence. The last sentence addresses
the recurrent situation where a treating doctor refuses to consent
to the return to work yet the claimant believes he or she c¢an

retura. The sentence states that 1f the a divlision selected
physician agrees with the c¢laimant, then the ¢laimant can return to
the light duty work. The second opinion is only sought where the

treating physician is against returning to work and is needed to
protect the c¢laimant who would unwittingly overextend himself or
herself. - ' ' _ '

20). The law firm comments that subsection £.1.2 should reguire
that the emplover determine whether the work has come to an end.
This phrase is intended to refer to the work ending due te the fact
that 1t impeded the claimant's reccocvery or because the term adreed
to, if any, feor the light duty werk has expired. wWwhile this will
not generally be a difficult finding, it 1is a finding that
determines the claimant's substantive rights and must be made by the
division. The employer c¢an, ©¢f course, offer its views on the
matter. Clarifications to address this intended purpose have been
made to the subsectilon.

21}. The law firm objects to the wording of subsection 82.1.3 on
the .basis that it understands the secticn to mean that the claimant

can "supersede the Jjudgment of a gualified physician.” The
subsection was clarified in response to a previcus comment, but that
clarification probkably does not address this comment. -  The

subsection contemplates an emplover wishing to c¢hange the work
duties for a light duty injured worker from that previocusly approved
under subsection 8.1.1, The subsection them contemplates either the
injured worker agreeing on his or her own to the change or for its
review by his or her physician. The claimant i1s not necessarily
superseding the judgement ¢f any physician. Rather, i1f the c¢claimant
feels comfcertabkle with the change, the change can happen. If the
¢laimant is vuncomfortable with the suggested change, then the
physician can review it. Changes that later lead to difficulties
for the claimant would then be dealt with under subsection g8.1.2 or
by the trial return to work section of the statute.

22}. The law firm comments that section 8.3 repeats provisions
of the statute and should be stricken as superfluous. The Council
disagrees as the provisions c¢f the statute are needed to understand
the applications being made in the section.

23). The law firm suggests that section 8.9 be changed to award
NAP benefits rather than rehabilitatlion TTD benefits. This issue
was discussed above. In addition, it is noted that NAP benefits
were introduced 1nto the statute in order to deal with delavys in
entering PPD awards after a claimant was determined to be no longer
eligible for TTD benefits. NAP benefits should be raestricted to
that purpose since they were intended to deal with aberrations
rather than as an established part of a program under the statute.
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24), The law firm suggesgts that section %.1 serves no purposse
save to evaluate +the <¢laimant after the plan ends. This 1is
incorrect. The evaluaticn is intended to complete the record on the
application ¢f the plan to the injured worker so as fTo document the
claimant'!s status in the sevent of future developments. In addition
this state’s workers' compensaltion program suffers from a lack of
information on the cutcomes of various services and treatments. In
order to do outcome analysis, the data must be preserved. Section
9.1 is intended to accomplish these goals.

25), The law firm's comment on section 9.2 is unclear. Section
9.2 requires documentation of the injured workers' obtaining
suitable gainful emplovment. gSuch employment can be with the
preiniury employer or with another emplover depending ugpon the plan
and the use of_the secticen 4.1 factors. It is not intended to be of
gubstantive slgnificance with regard t¢o the determination of any
regponsihilities of any party.

26). The law firm expregses a similar c¢oncern regarding
subsection 11.2.1 as did the self insured emplovers assoclation.
For the reasonsg previously stated, the Council does not believe the
statute caps an individual’s lifetime benefits at $10,000.00. A new
injury reguires a separate plan and separate services. As such, it
should he treated as any other injury and not require any special
consent from the emplover.

27}. Repeating an earlier concern, the law firm ccmments that
the refusal of an emplover o agree teo expending a sum greater than
£10,000.00 under szubsection 11.2.3 should not lead to subsectieon
2.2.2 findings. The subsection did not intend that result and has
been clarified. ]

BOWLES, RICEB, MCDAVID, GRAFF & LOVE

Addressing the comments in the Ocichker 14, 1833, cover letter
first: .

1). The first comment notes that the clrculated proposed rule
contains language related to the former PTD remand process, The
comment also suggests that the vocational standards £or PTD
decisions shounld be made pricor to the implementaticn of this rule.
As noted earlier, the provisions of section 5.3 and its subsections
have been amended tTc reflect the and of the remand system and the
implementation of the 1593 petitiocn process. With regard to
development of vocaticnal standards, the Council has been developing
a gystem of early intervention for_ rehabilitation efforts as a major

component of those standards. The rule as drafted and revised
reflects that work. Turther delay in the rule will retard the
Council’s overail work. In addition, because of the consent order

in the Anderson c¢ase before the Supreme Ccocurt of Appeals, some
ac¢tion on this rule must be taken by April 15, 1%%4.
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2). The second comment from the law firm suggests that the
rule be delayed until the HCAP has developed protocols for
vocational and physical rehabilitation assessments and plans. The
HCAP and the TQI project team have been working on those standards
for sometime. Nothing in this rule should negatively impact upon

the use of those standards when they are completed. Should some
impact actually occur that needs corrected, amendments to this rule
can be made at any time by ths Council.

3). The third comment in the cover letter suggests that the
rule adds a "complicated new laver of bureaucracy"” by requiring that
every claimant with a disability or with the prospect of one be
evaluated. The law firm suggests that some standard, such as 15%,
be selected as a cutoff point for the evaluation process. The
Ccouncil's work to date has suggested the need for early intervention
into any claim that has a prospect of affecting a claimant's returm
to work. Further, the historical development of PTD claims
indicates that the gathering together of many minor earlier c¢laims
is a common method for putting together a second injury life award
claim,. T :

The rule c¢reates a three tler process for evaluatioen. First,
section 5.1 provides that the divigion will review claims and
determine whether vthe injured workers will ke able to return to
his or her former job after reaching maximum medical
improvement...." Even if the «c¢laimant will have some ninor
disability, 1f it is insufficient to prevent the claimant’'s return
to work without further assistance, then no further evaluation
process is needed. This complies with the statutory requirement
that "the commissioner shall at the earliest possible time datermine
whether the emplovee would be assisted in returning to remunerative
emplovment with the provision of rehabilitation services...."” See
section 9(k) of the statute.

The second step begins with subsection 5.2.1 (of the £inal
edition) which now identifies £ive categories of injured workers
that should be further evaluated. This step would include those
claimants who are identified in the £first step above as pcssibly
needing assistance which has been addressed by inserting a new
subdivision e. Under section 5.4, these injured workers are to be
reviewed by a qualified rehabilitation professicnal Lo determine
whether they will be able to return to work without assistance or
will never be able to go back to any work. See subdivision 5.4.1.a.
If neither determination can be made (that is, there is either a
finding that the <c¢laimant will need assistance or that 1t is
possible that the claimant, despite a severe disability, will be
able .. to return to remunerative employment, then the claimant
proceeds to the third step under subdivision 5.4.1.b which has been
clarified. Subsection 5.4.2 then directs that this third group of
claimants will be evaluated for the develovment of a plan.




The Hon. Ken Hechler
April 12, 1294
Page 21

From this descripticon, it is aprarent that the rule will phase
in greater involvement with the claimant upon a finding of a greater
need for services at each of the first two steps. It is true that
all .claimants with a permanent disability will be revieweaed in the
initial step, however, most will not proceed to the second step.

£). The next comment suggests that the rule be delaved pending
the development o©of a team approach to reviewing a c¢laimant's
situation, The Council has been discussing this issue which is

proceeding separately through the HCAP and the TQI project. There
is no reason to delay the rule while this effort proceeds.

5). The last comment in the c¢over letter suggests that a
special incentive package needs to be developed Ifor enplovers to
provide . GED programs as part of their benefits packages or
rehabllitatlion plans. GED programs are already avallable under the
rehabilitation program of tThe division. Preinjury assistance by an
employer to its emnployvees in obtaining a GED would seem to bhe part
of an overall training program. There 1s a possible connection of
such a program with a safety or risk management program rather than
as part of a rehabilitation program. Subgection 2.2.2 was amended
to add an incentive for the employer to cooperate.

The remainder o¢f the law firm's comments are presented in a
revision of the rule which it prepared. The law firm has provided

one version which shows new language and stricken language. The
second. versicon shows only the cleaned up version but with changes
highlighted. The £following responses will be addressed to the

version which shows both new language and stricken language.

6). The law firm suggests a change to section 2.1 by inserting
the shown language. It must be nocted that the passage 1in section
2.1 1s a direct gquote from the statute -~ section 9{a). Further, the
suggested items - education lewvel and current Jjob market - are
contained in the definition of "suitable gainful empliovment' set ocut
at 3.13. That section includes as review factors "injured worker's
gqualifications” as well as "the current and future condition of the
labor market.” It alsc must be necocted that these factors attain
their greatest importance with regard to subsection 4.1.7 which is
the only priority that preovides for extensive retraining and is the
lagt priority to be reached. It has also already been amended to
include the ©provision related to there being a reascnable
expectation of the c¢laimant actually obtaining the planned
employment. '

7). The law £firm suggests striking section 2.2 which is the
section describing the Americans With Disabilities act. As noted
garlier, this section has been struck.

8). With regard to renumbered subsection 2.2.1, the law firm
suggests two changes. The £irst adds the phrase shown for the
apparent purpose c¢f. indicating that the injured worker cannot cite




The Hon. Ken Hechler
April 12, 15%4
Page 22

the fact that he or she 1is receiving disability benefits £from
another source as a reason Ifor not cooperating. Presunably, the
claimant would fear the loss of such benefits if the plan proved
successiul. If .that prresumption 1is correct, then the suggested
changse does not add anvthing to the secticn. Other benefit plans
are not taken intoe consideration by the division Zfor any purpose
other than as evidence that the claimant does suffer a disability.
The receipt o¢f social security disability benefits or other
disability benefits ig generally ncted as negative factor by a
vocational evaluator 1n assessing the c¢laimant's rehabilitation
potential. However, as the earlier gquotation from the Barnes case
indicates, a claimant cannot refuse to better his or her condition
because of loss ¢f a benefit that another law provides to him or
her. The addition was not accerted because there ig no need to set
forth this one example cf lack of good cause.

The second additioh to the subsectlicen is te insert a provision
into a portion of the subsection that was previously deleted.

9)Y. This comment suggests an insertion tTo subsection 2.2.2
which should be made. The suggestion does clarify the subsection by
stating that the same good cause standard will be applicable tc koth
enplovers and ¢laimants.

10). The next comment pertains to the subsection renumbered as
2.2.4. The Council agrees with the suggestion as a clarification of
what was eaxpected to be part of the explanation from the party.
Also changing the word '"should” to '"shall" with regard to
congidering the offered explanation is appropriate.

11}, With regard t¢o the suggested change to secticon 3.7, the
definition of "physical rehabilitaticn services,' the suggestion is
premature and, when mature, will not »e needed. As noted in
response to the hospital asscciation's comments, standards for
services are being developed by a subcommittee of the HCAP. It is
anticipated that the HCAP's recommendations will be presented to the
Council for its approval. Upon obtaining that approval, a set of
rules will need to bhe drafted to implement the recommendations.
That rule will be tied fto the present rule Ffor the sake of
confermity. Until the HCAP's recommendations are made, the division
will g¢ontinue to have to use the Iindustry's best practices as a
guide. This is what the division would have to do if this rule were
delaved until the HCAP makes its suggestiocons. Hence, delaying the
rule would not correct this problem.

12). With regard to the suggested change to section 3.10, it
should be rejected for the same reascons set forth in number 11.

13). The suggested change to section 3.13 addresses four (4)
components. First, adding the word "education” o the definition of
suitable gainful employvment is redundant and unnecessary. The term
"the injured workers' qualifications® 1is understood to mean the
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claimant's education, experience, and prior training. Second,
striking the term "motivaticon level"” would avoid having to deal with
a real life issue that will be present in every gituation. In
designing a plan, the gqualified rehabilitation professional nust
take into account the c¢laimant's motivation lavel. If he or she is
more motivated to be trained for one tvpe of employment rather than
another, this must be considered. The real igsue here is whether
the fact that a claimant is unmotivated for any type of training or
rehabilitation is sufficient cause to excuse him or her from further
efforts. The rule taken as a whole already addresses this concern
and that such a situation weculd not constitute goed cause.
Reference should be made to the quotation from the EBarnes case set
forth above.

The first sentence ¢f the next suggested changs to section 3.13
includes the motivation 1ssue already noted and adds to it the
question of the effect ¢f the claimant's age. That 1s, should the
fact that a claimant is probably too o0ld to engage in employment
that he or she 1s otherwlse qualified for be recognized or not in
determining whether there exists "suitable gainful employment" for
the ¢laimant? This 18 a very valid gquesticon and ig one which the
Council faces with regard to the vocational standards for subsection
{n) of section 6 of the statute. .Accepting this suggestion would
have the effect of eliminating age as a consideration in developing
a plan for the claimant. His or her refusal to participate in such
a plan because he or she believes himself or herself to be or is too
old to do that work would not be good cause for not participating.
At this time, however, the Ccuncil has decided to defer the change
and leaves the sgtatus guo in place with regard to using age as a
highlighted factor.

The last suggested change tTo section 3.12 raissd the issue of
whether to rely solely upon c¢kiective evidence rather than also
including subiective evidence is dezalt with by statute in many
states or by regulation. This also goes %o the heart of the
vocational standards issue as an evidentiary issue. Reliance only
upon objective evidence eliminates subjective c¢omplaints about pain
and other matters. Looked at as a whole, this state's system uses
beth tvpes of evidence for all pertinent matters or issues. This
issue is alsc deferred until the wvocaticnal standards are further
refined.

14). The next suggested change is to add an eighth priority to
gection 4.1 thus ¢reating a 4.1.8. BAdding relocation ¢f the injured
worker as a possible outcome is, in itself, a very valid idea. what
all would be included in relocation costs would have to bhe
determined. It must be ncted, however, that the suggested c¢hange
also affects another issue; thet is, what definition of the labor
market to use, Obviously, if relocation costs are to be included, a
plan which would reguire a move to California would more easily
defeat a refusal by the claimant Lo coopserate because he or she dces
not want to leave the state or his or her home area. However, a
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more explicit treatment of the term "labor market” should be
considered rather than such a bhack door approach. The suggestead
change is deferred pending further consideration.

15). The suggested changes to section 5.1 reflects the comments
made in the cover letter in paragraph numbered 3. They should be
rejected for the reasons stated there.

16). Taking the next several changes together, the law firm
would delete all of section 5.2 (now 5.2.1), 5.2.2, and 5.3. See

pages 9 through 11 of the law firm's revision. These sections
should not be deleted. Subsection 5.2.1 and 5.2.2 are not redundant
with section 5.1. Rather, they constitute the second and part of

the three tiers of review that were described earlier. The law firm
would have evervthing reviewed under section 5.1, As noted earlier,
section 5.1 ig an initial review that will probably be done in house
and will probably be limited to a review of_ the file of the
claimant. The review contemplated under subsections 5.2.1 and 5.2.2
is more in depth and will probably be performed by either a Division
of Rehabilitation Services counselor or a private wvendor ccunselor
under contract with the division. These reviews will be more than
just a file zreview and will include aggressive gathering of
information from the emplover, the claimant, and the involved health
care providers. Testing and evaluation may well Dbe conducted.
Deletion of these provisions would be destructive to any meaningful
rehabilitation evaluation process.

The deleticon of section 5.3 is also refused., The revision has
modified that section to reflect the change in law in 19883. It is
still necessary to have a process in place fo handle the petitions
for PTD awards that are now being filed and that will continue to be
filed. Deleticn of the saction would remove any process for dealing
with current claims.

17). The suggested change to section 5.4 on page 11 of the law
firm's revision is also rejected. Inserting the reference to the
section 4.1 priorities is not necessary since that secticn states
that all evaluations and plans must be conducted and composed using
them. The phrase "as necessary” alsc covers any need to insert the
word T"mav." With regard to the portion that is suggested to be
deleted, again this is a portion of the three tier review pProcess
and should not bhe deleted, '

18). With regard to the change the law firm designates as 5.3.2
which is the revision's 5.4.1.a, the revision has been reworked in
response to an earlier comment so that the commissioner will issue
the suggested order. The law firm also suggests changing the 15 day
periods to 30 days. The reasons for keeping the 15 day periods were
addressed above.

19). The suggested changes designated "b." at the bottom of thé
law firm's page 11 which 1s the revision's subdivision 5.4.1.b as
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well as the suggested striking of the revision's subsec¢tion 5.4.2
are both rejected. These sections begin the process of developing a
full scale evaluation and plan for those claimant's found tc be in
need of them. The suggested changes as well as those suggested to
subsection 5.4.3 serve to create a different review process than the
proposed rule c¢ontains. The suggested changes would be needed if
the other suggested changes to the proposed rule's three tier review
process are made, Tf that structure is not eliminated, then these
suggested changes are not needed.

20). The suggested change to the revision's section 5.4 is
accepted as clarifying the original intention of the section. The
revision reflects the change.

21). The suggested change to section 5.5 1s rejected. This
point was discussed above. The law firm wishes to apply section la
of article 5 of the statute to rehabilitation benefits. Section 1la
and section 16 of article 4 of the statute together impose a five
{5) vear statute of limitations period on reguests Lo reopen a claim
for additional permanent disability benefits. It is believed that
rehabilitation benefits are more similar to medical and othexr
expenses which are not covered by section 16's period of limitation.

22). With regard to the suggested changes to the revision's
subsection 5.5.2 (denominated subsection 5.4.2 in the law firm's
revision on page 13), the Council refused to make the changes. The
revision has been amended to note that the division's order under
this subsection is interlocutory. The next two suggested changes
{inserting “"comprehensive'" and "containing a rehabilitation plan')
are only necessary if the three tier system is gutted. Changing the
period for the development of the plan to 60 days from 45 days will
again lengthen the development process to the determent of early
intervention. Finally, inserting a right of the employer to develop
its own plan will also sarve to delay intervention. Further under
section 13 of these rule, those employvers wishing to have thesir own
programs will be able to develop specific plans in lieu of the
division doing so. The division will then serve in an oversight or
regulatory function.

23). With regard tec the suggested change to the revision's
section 5.6 (noted as section 5.5 in the law firm's draft), use of
the phrase "of review" in place of the term "appellate" is accepted.

Wwith regard to the suggested deletion of the reconsideration
process, this suggestion is not accepted. An informal method of
resolving a disagreement on a plan is preferable to going into
litigation right away. Also, since both parties must agree to
pursue mediation under the statute, mediation will not always be
available to resolve disputes.

24). The suggested change in section 6.3 is accepted.
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25). Wwith regard to the suggested change to sgection 7.5, the
revision has droprped this section as noted earliler.

26}. The suggested change to section 8.3 1s accepted.

27). The suggested deletion of section 8.9 1s rejected. As was
explained above, the law firm alsc misunderstands the basis for
payving TTD benefits during the evaluation portion of the
rehabilitation process. The law £firm's comments t¢ the suggested
change refer to section 7a(e)(3) of the statute. However, the TTD
addressgsed in section 8.% arises from section S(c) of the statute -
the rehabilitaticn secticon itself. Hence, the law firm's argument
based upon section 7a is misplaced. With regard to an incentive, it
is belileved that the payment of TTD benefits, which are higher than
PPD or NAP henefits, creates more ©of an incentive for the <laimant
to participate in the rehabhilitation effort. Those payments will
continue only as long as the c¢laimant continues to cooperate in the
rehabilitative effort. :

28). The law £irm next suggests deleting section 9.4. Section
¢ addresses the gualified rehabilitation vprofessional's final report
on the outcome of the plan. Section 9.4 addresses whether the
claimant is neot likely to cobitain suitable gainful employvment despite

the plan's completion. There could ke any number of reasons for_

this and for some ¢of those reasons the division may be able to offer
further help - suc¢h as getiing the claimant in touch with the job
service division of the bureau. Again, this section i1s primarily
reporting 1in nature and is designed for the division to monitor
outcomes of the progran.

29). The suggested insertion of the word "compensable" into
supsection 11.2.1 is accepted.

30}. The suggested deletion of section 13.4 1is rejected. The
comment on page 23 misses the point by assuming the authorization
must be posted for every claimant. What is intended here is for the
employer to post a notice that 4its general program has been
submitted for authorization by the division and to inform the
employees o©of that fact and that they may review the petition and
comment upon it. It does not mean that anvbody's individual c¢laim
or plan will be posted.

3i). S8imiiarly, the suggested deletion of the sentence from
sectlion 13.5 is refused. This sentence serves to notify the
employees generally that the program has been approved. This will
give the employvees the informatlion that the emplover is entitled to
work with them to develop a plan 1f and when any employee 1s
subsequently injured.

THOMAS P. MARONEY
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1). Counsel comments that section 2.3 (which is now renumbered
as section 2.2 in the revised draft) requires the additionm of
criteria by which the claimant's and the employer’'s shared
responsibility will be determined. He also suggests that an
agreement of some sort must be entered into with regard to measuring
the fulfillment of this shared responsibility. Secticn 2.2 is the
introduction to its subsections which follow it. The criteria
discussed earlier with regard to "cooperation” which were inserted
as new subsection 2.2.3 and taken from Supreme Court cases as the
standards for determining cooperation with rehabilitation were added
for this purpose. Shared responsibility is the same as sayving both
the injured worker and the employer must cooperate in putting the
plan together and then implementing 1tT.

With regard to an agreement, it i1s the rehabilitation plan
itself which i1s the agreement. The plan will set forth each party's
obligations and what 1is expected of themn. Their agresment to
participate in the plan then binds them to its terms. It must be
noted that under proper cilrcumstances the plan can be modified
pursuant to section 7.3 of the rule if the facts in place or thought
to be in place when the plan is put together later change or prove
to be different.

2)}. Counsel next contends that the criteria for good cause for
failure to cooperate must take into account the claimant’'s medical
condition. This has been done by the addition of subdivisions
2.2.3.a & -.b both of which address the medical condition of the
injured worker. : :

3). The next comment addresses disputes in the medical
evidence and whether a protestable order will be issued. Section
2.3 has been amended to indicate that a formal protest is permitted
but that mediation 1s available 1f the parties so choose.

4). "The next comment is addressed to section 2.2.1 and
specifically To its last provisions. As noted above and as is shown
in the draft, this section has been dropped. Hence, counsel's

concern over the lawfulness of declaring an overpavment is
dispelled. . :

5}, Counsel next notes the lack of definition of the term
"labor market"” in section 32.13 which defines '"suitable gainful
employment.” This issue has been raised several times earlier and

was discussed above.

6). The next comment suggests that section 5.1 needs to be
amended so that injured workers who receive less than 120 davs of
TTD may still receive rehabilitation sexvices 1if their condition
merits them. All of section 5.1 must be read in addressing this
issue and, taken as a whole, the point is covered. The section
lists several circumstances where the division may assume that the
¢laimant will not need rehabilitation services. Not only is this
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section not mandatory {(that is, a claimant who receives less than
120 days of TTD can stiil be considered for rehabilitation benefits
-~ the division is not forced to ignore him or her by the rule), but
a later provision notes that the claimant must not have a permanent
disability, Under +the scenario that counsel suggests, this
provision would not allow the use of the presumption against the
claimant. Reference must be made to section 5.2.2 which states that
a claimant "is reasonably suspected to have sustained a permanent
disability" if any of the listed factors are met. These include the
importance of the injured body part to the performance of the
¢laimant's work and whether other facts indicate that the c¢laimant
has suffered a permanent disability. The section 5.1 criteria serve
only to guide the division's actions, 1t doces not dictate them.

7). Counsel's comments to subsection 5.2.2 with regard to
reviewing cases individually corresponds to the proper use of a
guldeline. A guideline by definition is a guide not a rigid rule
that must be applied in all cases regardless of exceptions. As

noted earlier, the Supreme Court has often stated that workers'
compensation is not a field where rigid rules have much application.
An insertion has been made noting that cases must be reviewed one at
a time and on the basis of their own facts.

8). Counsel cobhijects to subsection 5.3.2 and the last sentence
thereof. However, that sentence has been droppved from the revised
draft and the subsection itself changed to reflect the elimination
¢f the old remand process and the use of the new petiltion process
for applyving for PTD awards.

9). With regard to section 5.5, counsel repeats his comment
that the term "labor market” must be defined as being limited to the
claimant's geographical location. This issue was addressed earlier.

10). Counsel next questions subsection 5.5.2's regquirement that
plans developed by private rehabilitation £firms must be reviewed

and, if necessary, revised by a ‘dgualified rehabilitation
professional emploved by or under contract with the division. He is
concerned that this will delay the process. The purpose for the

review is that the division will not have the same amount of
assurance that the plan was developed in accordance with the
standards developed by HCAP and elsewhere when it is done by a
private vendor. 1In order for the division to accept the plan as its
own, a review must be made. An insertion has been made to indicate
that the review is to verifv that the appropriate guidelines have
been followed.

11). Counsel again notes his concern that the injured workers'
medical condition must re c¢onsidered in determining his or her
cooperation. This time +the point i1s raised with regard to
subsection 5.5.4. Looking to that subsection, is is noted that the
reference to section 2.3 has been changed to 2.2 because of the
deletion of the section that discussed the Americans With
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Disabilities Act. In order to determine whether an injured worker
has cooperated for the purposes of subsection 5.5.4, one must loock
to the provisions of section 2.2. As noted in response number 2

above, subsection 2.2.3 lists the case law standards and the first
two of those standards include the claimant's medical condition,
Hence, the addition o¢f subsection 2.2.3 addresses counsel's
concerns.

12). Counsel objects to the provision for reconsideration
requests as stated in section 5.6 and notes his concern that this
will serve to delay the rehabilitation process. The reconsideration
provision was placed in the rule to provide for a speedier and less
cumbersome review of a plan than that provided by formal litigation.
Hence, its purpose is to aveoid delay rather than to cause it.
Counsel's concern that the reconsideration process could be abused
by emplovers invoking it needlessly has also been addressed by the
insertion of the provision in subsection 5.5.3 which states that a
plan can be implemented despite an enmployer's objection. This is
similar to the payment of TTD and medical expenses after a claim is
ruled compensable even if the employer objects to the ruling. Also,
a fifteen (15) day period in which the reconsideration request must
be made has been added. This will hold the possible use of this
procedure as a delaying tactic to a minimum.

13). The comments next address section 6.3's requirement that
preference be given to instate schools and facilities by noting that
sometimes only out-of-state facilities can provide the needed
services. The nature of a "preference" is that an instate facility
must offer the needed service -~ only then can it be preferred. If
no instate facility offers the service, then none can be preferred
and the claimant will have to seek the service out-of-state.

14). Counsel next expresses a concern that subsections 7.3.1
through 7.3.5 do not state what the burden of proof is to make the
necessary findings. This rule does not attempt to address or change
the wusual "burden of procf" rules used in workers' compensation.
The burden of proof ig generally upon the party who is attempting to
demonstrate something. Hence, if the claimant wishes the division
to find that circumstances have changed s¢ as to modify a pvlan, then
the c¢laimant will have to prove the change; that is, the claimant
will have to ~carry the burden of proof Dby showing that a
preponderance of the evidence supports his or her position. The
emplover would have to do so if it wanted to have the change made.
Tt must also be noted that the so-called "rule of liberality"” is
applicable here as well. That is, in deciding whether the claimant
has either  carried his or her burden of proof or whether the
emplover has carried its burden of proof, the evidence still must be
construed in the light most favorable to the claimant. This is the
standard way evidence is reviewed in any remedial program.

15). Counsel objects to the provisions of section 7.5. This
section has been dropped from the revised draft.
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16). Counsel objects to subsection 8.1.3 by asserting that
employers will be able te change a claimant's duties in a light duty
program from that approved by a physician and that the division will
only have the claimant's word versus that of the employer in trying
to decide the matter. While such a skeptical view 1is undoubtedly
applicable in relation to some employers, a rule should not be based
upon a belief that such a fraud will occur in all or most cases.
These rules assume that there will be a very active role played by
the gualified rehabilitation professional and a claims analyst. -
That person will be obligated to closely monitor the claimant's
light duty return to work by visiting the work site and observing
the claimant at work. This oversight by the gualified
rehabilitation professional and the claims analyst will handle the
situations stated by counsel and is preferable to rejecting the
concept of 1light duty trial return to work which is the natural
outcome of counsel's suppositions.

17). With regard to subsection 11.2.3, counsel contends that
the consent of the emplover should not be required in order for the
$10,000.00 limit to be exceeded. As subsection (b) of section 9 of
the statute expressly states that this amount cannot be exceeded,
the divisgion cannot order it exceeded on its own. The limit can
only be exceeded 1if the enmployver waives the 1limit and 1if the
commissioner, in Xkeeping with his or her fiduciary obligations to
the fund, believes such an additional expenditure 1is not only best
for the particular claimant but is also in the best interests of all
emplovers and all claimants of the state by limiting the total cost
to the fund of the claim. Subsection 11.2.1 has been amended to
indicate that a claimant may be entiftled to several different
rehabilitation plans over his or her working life if he or she
suffers serial compensable injuries. Fach separate plan 1s then
individually subject to the $10,000.00 limit. Hence, a c¢laimant
with serial plans could exceed the sum of $10,000.00 when the cost
of all the plans are .added together.

18). Counsel lastly states that section i3 is totally
unacceptable because of the employer's control over a program
administered by it. It nmust be remembered that in forty-four of the
other states of . the United sStates self insured emplovers administer
their own workers' compensation program from beginning to end. The
role of the state agency in those states is to serve as the arbiter
of disputes between the employer and the c¢laimant. Thus, the
concept expressed in section 13 is not unigue and i1s in operation
evary day of the vear in the great majority of the states.

gection 13 =states that an emplover may administer its own
rehabilitation program if that program i1s found to meet the
standards of the division's own program. Injured workers who are
digssatisfied with the emplover's program such as a proposed plan or
proposed program can complain to the division which will then act as
the arbiter on the dispute. Formal objections to the O0ffice of
Judges can be made 1f the claimant is still unsatisfied. As with
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objectionable decisions of the division, the decisions that the
emplover makes are subject to this right of the claimant's.

This section was placed in the draft of the rule following the
cireulation of the earlier version of the rule for comments in 19391.
At that time, employer comments included a desire for the

opportunity to provide these programs. In addition, there are such
programs now in operation by some employers where the claimant can
voluntarily participate. Those employers'! success with their

programs caused them to fear that the first draft of this rule would
prevent their programs form continuing to operate.

The success of those emplovers' programs is reflected in the
national literature. . Rehabilitation programs c¢ffered by the
employer work better than a program administered by the insurance
company. The continued involvement by the employer with the injured
worker keeps the worker in contact with the emplover, with his or
her fellow workers, and keeps the injured worker from feeling that
the employer has discarded him or her following the injury.

The study of  the Boeing Company's workers' compensation
experience clearly demonstrated that the single best factor for

determining how successful workers! compensation would be in
returning a claimant to work was how well that claimant got along
with his or her boss. If the injured worker believes that the boss

no longer cares for his or her well-being following the injury, then
the claimant's motivation and morale for returning to work will be
greatly lowered if not destroved. A well run and effective program
by the employer can keepr the injured workers' motivation high and
his or her morale good and thus speed the workers' recovery and his
or her return to work.

These rules have been amended in several places, including
section 13, to more clearly indicate that an employer managed
program must meet, at a minimum, the same standards as a program
administered by the division. Only registered, gualified providers

may be usged. Also, the division retains the right to monitor
individual c¢laimants and take all necessary corrective action
including revoking its approval of the employer's wplan. Tf this

proposal proves to be unsatisfactory, then the Council is empowerad
to change the rule at anyvtime.
CRANDALL, PYLES & HAVILAND

1}, The third paragraph of this letter begins the comments,
The law firm's initial comment is to subsection 2.3.1 regarding the

requirement of cooperation. The law firm obijects to the rule's
requiring cooperation by the injured worker upon pain of a negative
decision being made upon the claim. The comment states that there

are other mechanisms available tc induce cooperation but does not
describe them. As has been explained above, Supreme Court decisions
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have rteguired <claimants to take reascnable medical steps to
rehabititate themselves even going so far as to require surgery.
Those cases arose under earlier versions of the rehabilitation
section, but the current version does not differ with regard to the
essential language.

2). The next comments are directed to the definition of
fsuitable gainful emplovment” set forth in section 3.13. First, the
law firm suggests that the labor market be defined as being a local
one rather than a statewide or national labor market. This issue
was addressed in earliier responses.

The second component of the comment suggests setting a floor or
minimum regarding any new Job's wage and benefit package. it
appears that this minimum amount would vary depending upon the wage
and benefit package that the claimant’'s preinjury employment
provided. The definitien lists as one factor to bhe considered the
injured workers' "preinjury earnings.” It would be a mistake to
raise this factor from one element among several for consideration
to an element that would be controlling such as a minimum wage oOr
benefit level would become. Following any successiul return to work
and the completion of a rehabilitation plan, a determination on the
amount, if any, of digability will still have to be made. The
disability rating will reflect the difference between the injured
workers' preinjury c¢ondition and earnings levels and capacities
versus the post rehabilitation condition and earnings and levels.
An appropriate PPD award would still be made.

It is unfortunate but nonetheless true that no legal system can
return an injured perscn to the exact same status he or she had
prior to the injury. The current PTD situation of the division does

not accomplish this eilther. An injured workers' wages as, for
example, a unicnized coal miner will be several times larger than
the maximum benefit lewvel - which is 70% of the statewilde average

weekly wage, currently $420.33. What can be expected of a workers'
compensation system is an effort to return the injured worker to
meaningful emplovment, the provision of some amount of compensation
in the form of a PPD award, and lifetime medical bhenefits for the
injury. To draw any absolute line below which a job will not be
considered T"suitable gainful emplovment"™ serves to defeat the
primary goal of returning the c¢laimant to meaningful employment and
to cast him or her upon dependence of PTD bhenefits. It is believed
that comparability of wages and benefits should remain one factor of
several to be loocked at and that i1t should not be made a controlling
issue.

2). The next comment 1s to section 7.3 and its subsections.
The comment suggests that the rule not use 208 weeks as a maximum
length of a rehabilitation plan and that TPRBs be available even
after the end of the plan. This section has been amended to drop
the 208 weeks provision.
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The remainder of this paragraph {the first complete paragraph
on page 2) 1s an argument that temporary partial rehabilitation
benefits should bhe permitted to extend for some unstated length of
time beyvond the conclusicn of the rehabilitation plan. As drafted,
the rule only permits payment of TPRBs during the time the claimant
is participating in a plan. At the conclusion of the plan, if not
earlier, the TPREs would =and. The reason for this is found in the
last sentence of subsection (d) of section 9 of the statute which
stateg: "Temporary partial rehabilitation benefits shall only be
payable when the injured emplovee 1s receiving vocational
rehabilitation services in accordance with a rehabilitation plan
developed under this section. The benefit was intended to assist
the injured worker during the transition £from TTD benefits through
initial stages during the rehabilitation process and until the plan
is completed. At that time, the claimant will be back to work and
will, in all prchability, be evaluated for a PPD award.

4). The next comments suggests that section 7.5 be eliminated
which has been done as stated earlier in response to comments from
the self insured employers association.

5). The last comment from the law firm is directed to the
provisions of section 13 which wotuld permit an employer to develop
its own rehabilitatilon program and obtain the approval of the

division for its implementation. The comment suggests that the
employver's program's rehabilitation plan be authorized by the
division before it is implemented. The comment £inds this to be

preferable to requiring the claimant to make an objection to the
divigion if the claimant finds some £ault in the proposed plan.

During the comment phase on an earlier version of this proposed
rule, the emplover community suggested that the division permit
employers to operate tTtheir own programs if the employer s¢ chose
provided that the program was at least as protective of the
claimant's interest as is the division's plan. This suggestion was
accepted in the c¢urrent draft largely because the literature
indicates that an emplover managed rehabilitation program is much
more successful in returning claimants to work than is a program

administered hy the emplover’'s insurance company. The direct
involvement of the employer in the program appears to maintain the
claimant’'s morale and contact with the work place. He or she is

much less likely to think that the employer has abandoned him or her
if the employer remalns actively involved in the c¢laimant's
recovery.

The rule as proposed reguires that the division review and
approve the program if it meets the division's own requirements. I
the claimant disagrees with a proposed plan or its implementation,
the claimant can use the division’'s informal processes (as copposed
to a formal protest to the 0ffice of Judges) to resclve the problem.
It 1s also anticipated that the division will monitor the emplovers’
programs to make sure that the programs continue to meet approval
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requirenents. Changes have been made throughout the rules to
clarify these points.

EDWARD G. ATKINS

i). All but the last paragraph on page 2 of Mr. Atkins' letter
addresses the lack of substantive guidelines in the proposed draft.
This is a correct observation. However, as stated earlier, the HCAP
and the TRI project are addressing the substantive issues for
disability determination and rehabilitation programs. As that work
is gtill progressing, it is not possible to incorporate the results
into this rule. When that work is completed, then another rule or a
revision to this one will be necessary. Also, the rule was amended
to incorporate substantive provisions with regard to determining
cooperaltion.

2). The last paragraph of Mr. Atkins' letter raises anothexr
valld dissue. The current rehabilitation section staff, even as
supplemented by the Division of Rehabilitation Services, is not
adegquate to handle their present work load. adding te that work
load the many demands that this rule will impose without making
major changes in the resources devoted to rehabilitation will not be
possible.

The fiscal note attached to the rules would double the size of
the rehabilitation section. Also, a new section 15 has been added
to the trule that authorizes the Compensation Programs Performance
Council to monitor the implementation of the rules, including
employver managed programs, and to address any necessary changes as
they become apprarent. . : :




West Virginia
Psychological
Association, Inc.

POST OFFICE ROX 667 - CHARLESTON, WEST VIRGINIA 25323.0667 + (304)345-2716 » FAX (304) 344.-8471

Seprember 1, 1993

Mr. Andrew N. Richardson
Execulive Office

Workers' Compensation Division
P.O. Box 3824

Charleston, WV 25338

Dear Commissioner Richardson:

Tile Number: 85
21A-3-7(h) & {¢): 23-4-9(e;
Vocational and Physical Rehabililation

On behall of the Wesl Virginia Psychowogical Association. the cilicial prolessiona!
ersankalion of licensed psychiologists in Wes Virginia, [ would like to subrnil the [uliowmyg
comihents (o Lhe above-referenced rules.

As [iled, ihe rules seem Lo be somewhal ambiguous about the pracilce of psycihwiogisis
s relaied te vocational and physical rehabilitation, even though there are repealed references
to "emolional status.” "counseling,” and "an analysis of the injured worker's medical,
educational, vocational, social, legal and econumic circumstlances, inciuding his or her prosen
physical and menial ability (o participale in voeational reitabtiilation services ™

We recormmend Lhe [olowing amendniciits (o the tule as [iled:

In Section 3.11 vocational rehabilitation services providers are deiined Lo nclude
"licensed registered nurses, vecaticnal rehabililaiion counselars. The lerm does noi
include licensed phvsicians. licensed psychologists or hospitals wiere the services
peing provided o an injured emplovee fnli nnder the provisions ol West Virginiis Code
2:3-4-3, and are outside the scope of the periinent rehabilitation plan. iSmphasis ours.|

We would suggest section 3,11 e amended to read as
follows: ' -

3.11. "Voecational rehabilitalion services providers”
means lcensed regisiered nurses, vocational rehabilitation
counselors and public and privale agencies, companies and
corporations which provide Lo injured workers vocational
rehabilitation services including but not Emited to vocational
relraining, iesling, counselmg. svaluation and job placement
services. To gqualidfy as A vocational rehabililation service providler
under this rule. a person must demonstraie thatl he or she has -
adequate education, iraining and experience in ihe rehabiliiation =l ‘*_, E D

0CT 051993
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Mr. Andrew Richardson 2
September 1, 1993

[ield and musi have access {0 the necessary space and
equipment needed to provide the service offered, or the entily
must demonsirate that it employs workers who have adequate
{raining and experience in the rehabilitation lield and that it has
access to the necessary space and equipmernt needed to provide
the services offered. The Workers' Compensation Health Care
Advisory Panel will establish guidelines on the education, training
and experience necessary to qualify as a vocaticnal rehabilitation
service provider under this rule. The division must decide on a
case-hy-case basis whether an individual has the education,
training, and access or whether an entily employs individuals
who have the education training and access necessary (o qualify
as a vocational rehabilitation service provider under this rule.
The term dees not include licensed physicians, licensed
psychaologists or haospitals where the services being provided o an
injured employee fall under the provisions of Wesl Virginia Code
23-4-3, and are outside the scope of the pertinent rehabilitation
plan. Provided, that a licensed phvsician or a licensed
psvchologist may serve as 2 vocational rehabilitation services
provider if he or she meeis all the reguirements for such a
provider set forth in this rule and is functioning under the scope
of a pertinent rehabilitation plan.

Likewise, in 6.1, the rule states, "A rehabilitation plan may include, bul need not be
limited to, any of the following: counseling, [emphasis curs] prosthetic or similar adaptive
devices that enables an injured worker to work at the same or similar cccupation as at the
time of injury... The rules does not speak to the whether or not the qualified rehabilitation
professional will offer the counseling or if it will be offered by another gualilied health care
professional. We would suggest the rule be revised as [ollows with the underlining denoting
new language:

A rehabilitation plan may include, but need not be limited to, any
of the lollowing: counseling by a licensed psvcholedist or other
duly licensed health care professional interested in the injured
worker's rehabilitation:...

Following is section 7.4 wilh our suggested changes. The new language is denocted by
underlining. Language to be removed is suggestied by sirike troughs.

7.4 All physical and/or vocaticnal rehahbilitation
services must be delivered in accordance with the rehabilitation
plan developed under section 5 of this rule.,. The assigned
qualified rehabilitation professional must contact the injured
worker, the employer, the injured worker's treating-physician
primmarv health care provider, and the injured worker’s
rehabilifation services providers on a regular basis to monitor
compliance with and progress under the plan...

Likewise, we suggest 8.1.3 be amended as follews:
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Mr, Andrew Richardson 3
Seplember 1, 19893

8.1.3. Ongce the injured worker relums (o work under the
terms of Lthis section 8.1, the emplover may assign the worker
enly to the work that was described to the emplover by the
physieian injured worker's primary healih care provider uniless
the injured worker gives his or her wrilten: consent, or his or her
physieian primarvy health care provider conducts a prior review
and gives approval.

Please contacl John Law in the central cffice if you have any guesiions.
Very truly vours,

Sieven Dreyer, Ph. D,
President

by

hn D. Law
ssistant Executive Director




% INTRACORP 2121 Electric Road, 5.W.

Roancke, VA 24018
September 20, 1993 .
9‘"% | &
Mr. @ &

703 989 9019
Fax: 703 772 0215
Andrew N. Richardson, Commissioner
Bureau of Employment Programs
112 California Avenue, Room 610
Charleston, West Virginia 253050112

T
Dear Mr. Richardson:

This correspondence is in regards to the “Swmmary of Froposed Legisialive Rule—
Vocationa/ and Fhysical Refabiiiation, 7ite 85 Serfes 757 Report. | have reviewed
the document and | believe it is an excellent proposall In my many years of vocaticnal
rehabilitation service to injured workers, | have seen the difference early assessment
can make in successful return to work of disabled individuals. The early identification
process outlined is a very positive aspect of this proposal. The respensibilities of the

injured empleyee, employer, and medical/vocational rehabilitation service providers
as outlined is very appropriate. The listed placement pricrities and development of an
approved individualized written rehabilitaiion plan for injured worker's needing further
services is very important, as indicated in the report. And finally, 1 strongly support the
development of qualifications for vocational rehabilitation providers.

Overall, | believe this proposal can significantly increase the number of injured
workers who successfully return to suitable gainful employment, either with the same
or new emplover. | also believe it will subsiantially reduce the number of permanent
total awards.

As always, please feel free {o contact me for any additional comments or questions
regarding vocational rehabilitation.

Sincerely,

P
Mark A, Hileman, M.A., CRC, CIRS
Vecaticnal Rehabilitation Supervisor

Rr(‘F\VED
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600 D Street, Second Level
South Charieston, West Virginia 25303
(304; 734-9842 FAX (304) 744-9889

West Virginia Hospital Association

September 30, 1993

Executive 0Office

Workers' Compensation Division
P.0O. Box 3824

Charleston, WV 25338

RE: TITLE 85, SERIES 15
VOCATIONAL AND PHYSICAL REHAEBILITATION

Dear Commissioner Richardson:

We applaud the work of the Division of Workers' Compensation
in developing rules and regulations geared toward the
rehabilitaticn of West Virginians injured on the job. We are in
general agreement with the Series 15 rules and regulations;
however, would point out that it will be necessary to implement a
corresponding set ©f rules which have been worked extensively
over the last 10 to 12 months in order to complete the program.
Those rules deal with definitions of rehabilitation programs,
especially along the lines of work hardening or in the areas of
work hardening in several other rehabilitation services.

Again, we have appreciated the input that medical
rehabilitation facilities in West Virginia have had in the
Workers' Compensaticn program. We look forward to working with
vou and your staff but would encourage the expedient
implementation of the additional rules necessary to fully
implement the program.

Thanks again for your assistance and please dc not hesitate
tc contact us if we can be of further service.

Sincerely,

B omme OQpmrarciton

Dennis Armington, Cheir
WVHA Rehabilitation Subcommittee

PECEIVED
0CT 0 5 1993

WED LEGAL OFFiCE




‘ ; ‘ SIA West Virginia Self-Insurers Association

Post Office Box 1573 @ Charleston, West Virginia ® 25326

October 1, 1993

Mr. John H. Kozak, Director of Legal Division
Bureau of Employment Programs
Workers' Compensation Division
601 Morris Street
Charleston, West Virginia 25301-1416
Dear Mr. RKozak:
Enclosed you will find a copy of the Comments to the Proposed
Rule on Vocational and Physical Rehabilitation, filed on behalf of
the West Virginia Self-Insurers Association.

If you have any questions or comments about the Association's
position with respect to this Rule, please do not hesitate to

contact me.

Henry C. Bowen
HCR:tw

Enclosure’

T

RECEIVED
oCT-0 14993
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WEST VIRGINIA SELF-INSURERS ASSOCIATION COMMENTS
TO THE PROPOSED RULE ON VOCATIONAL AND
PHYSICAL REHABILITATION

§ 85-15—-1 General

The Asscciation is concerned with a provision contained in the
"Piscal Neote" of this Rule and throughout, specifically under the
heading "Economic Impact on Political Subdivisions; Specific
Industries; Specific Groups of Citizens." A statement contained
thereunder asserts that temporary total and temporary partial
rehabilitation benefits are limited to 208 weeks each. This would
seem to be excessive because an employer may face up teo eight years
of being obligated for benefits in a situation where, in theory,
the employee may be rehabilitated.

We are also concerned that this Rule may be subject to abuse,
specifically, where a claimant would attempt to obtain
rehabilitation and benefits for employment that would otherwise not
be available due to eccnomic conditions. Often, adverse econocmic
conditions will not allow a return to work, and the Association is
troubled by the fact that benefits will be paid regardless of this
fact. HR .

Finally, as a general matter, we urge that disputes and
protests cencerning a rehabilitation plan ought to be subject to
mediation or some other alternative dispute resclution so that the
parties will be provided with an informal process to determine why
the rehabilitation plan includes what it does.

§ 85=-15-2 Purpose of Rule: Cooperation

2.1

Although the goal of rehabilitation, as stated, is to return
the employee to alternative suitable employment, there should also
be consideration of a national labor market and, if there is no
national market for the employment at issue, then the state labor
market should be considered. If there is no national or state
market, then there should be no rehabilitation. In other words,
there should be no comparable pay at all if there are no jobs to be
filled.

2.2

This sectlion, concerning the Americans with Disabilities Act,
should be struck from the Rule altogether inasmuch as it is not
necessary to provide claimants with an additional wvehicle with
which to force employers to back down in defending against workers’
compensation claims.




2.3.1

The phrase "amount of money expended in conjunction with the
implementation of the rehabilitation plan" is wvague. There is
nothing in this provision to indicate what the %“amount of money
expended" includes. If the rule is intended to mean that employers
may not recover temporary total disability benefits that are
overpaid, then it should be so stated.

2.3.2

This provision, which grants the Commissioner the authority to
consider an employer's faillure to cooperate with the development or
implementation of a rehabilitation plan is vague and violates the
Workers' Compensation Act. First, the term "cooperate" should be
defined, because a rehabilitation counselor's subjective impression
of an employer's failure to cooperate would be sufficient to
penalize an employer under the way this provision is now written.
This, of course, should not be the case. The newly created
Performance Council will deal with setting premiums based on
experience ratings. Moreover, pursuant to general principles of
administrative law, this provision would, more than likely, not
pass Jjudicial scrutiny. No one in the workers' compensation agency
has the training to make a judgment on an employer's compliance
with other statutory mandates.

§ 85-~15-3 Definitions

3.12

The definition of Yrehabilitation plan" is not adequate
because it should include the critical term "return to work" as
part of its definition so as to set forth such a return as a goal,
and allow the opportunity for vocational rehabilitation personnel
to work with those who need rehabilitation.

3.13

The definition of "suitable gainful employment" is troublesone
in its use of the term "future earning capacity," because this is
a factor that cannot be projected. Furthermore, a return to
"suitable gainful employment' should include a reference to whether
a national labor market exists for such employment, as well as a
state labor market.

§ 85-15~4 Pricrities

4.1

The  priorities utilized by dqualified rehabilitation
professionals are well stated and clearly set forth. However, the
Association would suggest that the end of this provisien contain a
limitation that, under no circumstances, should a placement or
retraining program be recommended unless a functional capacities
evaluation is performed.




§ 85=-15=5 Tdentification of Rehabilitation candidates;
The Rehabilitation Evaluation Process

5.1

The conditions under which the Commissioner may presume an
injured worker does not need rehabilitation services should include
where the claimant's permanent partial disability is a total of 15%
or less.

5.2.2

The Association would merely recommend that a provision be
placed in the Rule mandating that the Workers' Compensation Health
Care Advisory Panel proceed as expeditiously as possible in
developing guidelines for determining the type of injuries that
usually and customarily lead to permanent disability.

5.3.1

The language contained in this provision seems to indicate
that it is not consistent with the 1%%3 legislation, specifically
with respect to the remand proceeding for a permanent total
disability award. Under the new legislation, the remand proceeding
has bheen eliminated and an attempt to obtain a permanent total
disability award 1is a proceeding that nust originate with the
Commissioner. See W. Va, Code § 23-4-24 [1993].

5.4.1

The steps comprising the rehabilitation assessment process
should include a reference to the seven-step order of priorities
which are contained in § 4.1 of the Rule. With respect to the 15-
day time periods for the issuance of a written opinion on whether
an injured worker is able to quickly return to his pre-injury job,
and the 15-day time 1limit for the Commissioner +to enter a
protestable order setting forth a decision based on the cualified
rehabilitation professional's opinion, the Association believes
that such time frames are not realistic because they clearly do not
provide enough time for the events which are called for in this
Rule to take place.’

5.4.3

When a qualified rehabilitation professional conducts an in-
depth evaluation to accurately assess an injured worker's status,
this should include not only additional medical and/or vocaticnal
testing, as called for by the proposed Rule, but should also
incorporate a functional capac1tles evaluation so as to provide a
full assessment. -

5.5

The Commissioner, in deciding whether an injured worker is
likely to benefit from vocational rehabilitation services, again,
must look teo national and state labor markets to determine if

3




suitable employment exists. Obvicusly, if there is not a market
for the employment at issue, then rehabilitation should not take
place.

5.5.1

A statute of limitations setting five years, at most, should
be imposed as a limitation for further evaluation of injured
workers.

5.5.2

Fifteen days is clearly not enough time for an employer to
file comments and regquest changes in writing with respect to a
rehabilitation plan. This provision should also reguire the
Division of Rehabilitation Services te maintain an accessible file
with the rehabilitation plan. This would ensure efficiency for all
parties involved.

5.5.4

This = section provides that the Commissioner may reduce
permanent partial disability benefits for claimants who decline to
receive rehabilitation services or fail +to participate and
cooperate with the rehabilitation services in accordance with their
plan. The Assoclation believes that this provision fails to afford
employers due precess. Rather, under such circumstances, the claim
should be closed on a temporary teotal disability basis.

§ B5=15=6 The Rehabilitation Plan

6.2

This provision demonstrates a priority in utilization of in-
state physical and vocational rehabilitation services. The
Association believes that this provision may be prohibitive,
because employers that are located in multi-state regions may, on
a regular basis, utilize providers who operate outside of West
Virginia. The Asscociation would merely point out that nothing in
this provision should be construed to prejudice the righits of the
parties so as to take away the ability of a claimant to get the
best care, even if it is outside of West Virginia.

§ 85~13-7 Implementation of the Rehabilitation Plan

7.3

This provision permits implementation of a rehabilitation plan
over the objection of an employer, merely allowing the employer's
account to be adjusted if it mounts a successful challenge. Absent
proper documentation of the Workers'! Compensation Division,
implementation of the rehabilitation plan should be stayed until a
resolution is achieved. Evidentiary development on the employer's
objection could be subject to a six-month time frame, after which
a decision would be made, and implementation, if appropriate, could
then take place.




7.2

The duration of any rehabilitation plan should not be
pernmitted to last for 208 weeks, as this is entirely too long.
Rather, 104 weeks is more appropriate, and more consistent with the
authoritative statute, W. Va. Code § 23-4-9,

7.5

This provision clearly infringes wupon federal law and
represents a raw usurpation of legislative power by the Workers'
Compensation Division in its promulgation of this Rule. By setting
forth an event which would terminate an employment relationship,
the Agency has, in effect, enacted its own version of legislation.
Federal law is clear that employvment rights are defined under
ERISA. Furthermore, because it 1is likely that a rehabilitation
pregram 1is not going to lead to the same job with the sane
empleoyer, this provision would seem to he unnecessary.

§ 85-15-8 Modification of Work and Pavment of Indemnity Benefits

8.1

This section, which pernits an injured worker to return to
work at a transitional or 1light-duty work assignment, should
contain language that such a return should be part of an approved
rehabilitation plan pursuant to utilization of the priorities set
forth in § 4.1. As the Proposed Rule is written, this type of
return is merely "as part of a rehabilitation plan." From a
broader standpoint, this provision would appear to be unnecessary
in light of W. Va. Code § 23-4-7b, which permits a trial return to
work.

8.1.3

This provision permits an employee who has returned to work on
a light-duty or transitional basis to determine whether he can or
cannct perform the assigned job duties. This provision should be
deleted from the Rule in its entirety because the Workers'
Compensation Divisicon does not have the staff, capability, nor the
expertise to monitor this determination. At the very least, it
should require that the employee undergo a functional capacities
evaluation every 30 days.

8.6

This provision should follow the provisions of W. Va. Code §
23-4-9, which permit the payment temporary partial rehabilitation
benefits only as part of a rehabilitation plan developed under this
section.

8.9

This section represents another attempt by the Workers'
Compensation Division to enact workers' compensation law. The
Workers' Compensation Act is very clear that once maximum medical
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improvement is attained, temporary total disability benefits cease.
By providing that an 1njured worker who cannot return to his or her
old job desplte attaining maximum medical improvement is eligible
to receive temporary total dlsablllty benefits, the Agency has
created a rule which is clearly in violation of the Workers!
Compensation Act.

§ 85-15-11 Reimbursement for Physical and Vocational Rehabilitation
SBervices

11.2

As in other provisions, the Association believes that the
provision setting forth the limitation on cost of a rehabllitation
plan should apply to any approved rehabilitation plan pursuant to
the order of priorities set forth in § 4.1.

13.2.13

This section, which permits an injured worker who previously
was the beneficiary of a rehabilitation plan and who subsequently
suffers a new injury to receive additional vocational
rehabilitation services up to $10,000, clearly violates the
Workers' Compensation Act. W. Va. Code § 23-4-9, in no uncertain
terms, states that "such expenditure for vocational rehabllltatlon
shall not exceed ten thousand dollars for any injured
employee[.]" (Emphasis added.) Had the Legislature lntended to
provide $10,000 for each injury, then the statute would have said
so. The Association is confident that this provision, if subjected
to judicial scrutiny, would fall.

1i1.2.2

This section, which excludes temporary total disability and
temporary partial rehabilitation benefits from being considered as
part of the $10,000 limit, seems to go beyond the legislative
intent of W. Va. Code § 23-4-9. Because temporary total disability
benefits are so fundamental to workers' compensation law, it is the
belief of the Association that the Legislature would have included
this exclusion in its enactment of that statute. Because it did
not, then, once again, the Workers' Compensation Division appears
to be inappropriately enacting legislation.

§ 85-15-~13 Employer-Managed th51cal and Vocational Rehabilitation
Serv1ces

With respect to physical rehabilitation, the Association would
merely note that it interprets this section as not affecting
managed care services that are already provided by employers.
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Octobg; 1, 1983

Honorable Andrew N. Richardson
Workers’ Compensation Commissioner
Workers’/ Compensation Division

Executive Office
Post Office Box 3824

Charleston, West Virginia 25338

RE:

Dear Commissioner Richardson:

175 SAST MAR STREET

LEXINGTON, KENTUCKY 40535
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WRITER'S DIRECT DIAL NOQ.

Proposed Vocational And Physical Rehabilitation
Rules

Please find enclosed herewith comments which have been
prepared on behalf of Jackson & Kelly for review in relation to the
above proposed rules.

TEH:tsn

Enclosure
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COMMENTS REGARDING COMMISSICONER'’S

PROPOSED VOCATIONAT, REHAEBILITATION RULES

GENERAI. CCOMMENTS *

As a preface to the following specific comments, it is
submitted that the proposed rules, drafted by the Division of
Workers” Compensation, an administrative agency, are
unconstitutional and therefore, should not be implemented. As a
general rule, an administrative agency cannct declare legislation
which empowers .it. -

As the Commissioner is surely aware cof the proposed natiocnal
health care plan and its far reaching implications, it seems 1ill
advised to go forward with the implementation of any new rules

affecting health care until a determination regarding the federal

plan is made.

COMMENTS ON INDIVIDUAYL RULES

Rule 2.1.

This rule is simply a regurgitation of West Virginia Code
§23-4-9(a), which sets forth the legislative findings that are the
basis of West Vifginia Cede §23-4~9, et seg. As Rule 2.1 merely
restates the purposés behind vocational rehabilitation as set forth
by the statute, it is superfluous and should be deleted.

Rule 2.2,

This rule purports to set forth an employer’s duties
under the "Americans With Disabilities Act of 1990" Public Law
101-336, 104 Stat. 327, 42 USC 12101 et seq. West Virginia Code

§23-4-9 as written is in actuality broader than the Americans with




Disabilities Act because it fails to accurately define the purposes
of the federal statute. The federal act prohibits discrimination
against those who have disabilities. The state rule misconstrues
the term "disability" and equates it with an injurvy. The federal
act does not place an injury or injuries on the same plane as a
®disability"; thereby recognizing that one can have multiple
injuries without any resulting disability.

Any and all language which misquotes or misstates the
federal act should be stricken from the state rule. Rule 2.2
contains at least one misstatement of the federal act. Rule 2.2
states "“"The federal act prohibits discrimination in employment
against injured workers by their empleoyers and other employers, and
by the Workers’ Compensation Division in the administration of the
Workers’ Compensation act and rules." The federal act requires
only that an employer make reascnable accommodations. The Fund
apparently 1is moving to expand the state law by means of the
Americans with Disabilities Act. Because the state rule
misinterprets the federal law, the state rule should be entirely
stricken.

Rule 2.3.1.

Under this rule, injured workers are reguired to
cooperate with rehabilitation assessment process and fully
participate in authorized rehabilitation plans to be entitled to
receive benefits under West Virginia Code §23-4-9 and Rule 2.3.1.
The difficulty in interpreting this rule lies in its vagueness.

The degree of cooperation resquired on the part of the injured




worker is at no time set forth or defined. By the same token,
"good cause", which must be shown whenever an injured worker fails
to cooperate is vague and nowhere defined. The failure to set
forth these terms clearly and concisely will lead to inconsistency
in the implementation of this rule.

Additionally, Rule 2.3.1 assumes the ability of the
commissioner to look at a worker’s refusal to enter rehabilitation
in setting the amount of any permanent partial disability award.
The statute, however, does not elaborate on what the Commissicner
must look at in determining the amount, if any, of permanent
partial disability. Thus, Rule 2.3.1 is contrary to the
definitions of permanent partial disability and permanent total
disability which contemplate only the injury and its residual
effects.

Rule 3.5.

Rule 3.5 states that an "injured worker’s employer" means
an employer charged pursuant to West vi:ginia Code §23-4-1 for a
work-related injury and any physical and/or vocational
rehabilitation associated with the injury. This rule clearly fails
to contemplate the situation where a claiﬁ has been allocated and
therefore, nore th%n one employer exists. The question arises,
"Will vocational rehabilitation also be allocated?®

In allocated claims, the practical effect is that all
costs are divided among the employers. Allocation of vocational
rehabilitation costs would be nearly impossible. A greater problem

develops 1if the allocated employers each propose and develop




separate and distinct vocational rehabilitation plans as allowed

under propcosed Rule 3.9, Because of the near impossibkbility of

allocating vocational rehabilitation costs and the potential for

more than one valid vocational rehabilitation plan, all claims with

the potential for allocation should be exempt under these rules.
Rule 3.9.

The vague definitions contained in this rule once again make
its effective implementation nearly impossible. This rule allows
a "qualified rehabilitation professional" to make judgments and
recommendations regarding the worker’s ability to accept and
perform "suitable gainful employment." This problem arises again
under Rule 3.13 and 4.1.7.

Rule 3.13.

"Suitable gainful employment®™ 1is a nebulous term which
purports to return the claimant as closely as possible to his pre-
injury earnings, but may potentially require the employer to place
the claimant in a rehabilitation precgram which will enhance the
worker’s status. A rule which implicitly regquires an employer to
pay for his worker’s advance degree or training, is ripe for fraud.
The employer should be reguired conly to return the claimant as near
as possible to his pre-injury status. To that end, the following
language should be stricken from the proposed rule:

Nothing in this definition prohibits providing an injured

worker with vocational rehabilitation services which

enable the injured worker to obtain a job with a higher
economic status than he or she would have been able to
attain without such vocational rehabilitation, provided

the rehabilitation plan demonstrates that the injured

worker is not able to return to his or her prior

employment and such vocational rehabilitation services
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are necessary to increase the likelihood of reemployment.

At the very least, the employer should be provided with the
option, at its election, to provide training which would enable the
injured worker to obtain a job with a higher economic status than
he or she would have been able to attain without rehabilitation.
To do otherwise, would reguire employers to subsidize theixr
workers’ education.

Rule 3.13 contains yet another vague term which should be
defined; "labor market." No guideline has been provided to
rehabilitation specialists. The rule should specify whether a
national, state, or local "labor market" is to be utilized in
determining the type of rehabilitation program kest sulits the
worker’s needs.

Rule 4.37.

Setting forth priorities to be used by qualified
rehabilitation professionals in effecting a return to work by an
injured employee is wise; however, in setting forth the priorities
in Rule 4.1., the Commissioner has neglected an important and
necessary step. The only way to objectively measure whether a
worker is able to perform his usual and customary employment is by
a Functional Capaciéy Evaluation. The claimant should be directed
to undergo such an evaluation as the first step in the
rehabilitation process. Qualified evaluators should be required to
be familiar with the specific duties for the injured worker’s
employment. To ensure that he or she is familiar with these

duties, the evaluator should be reguired to visit the worker’s Jjob




site and actually observe the day-to day activities required for
the position.
Rule 5.3,

This rule allows the Commissioner to '"presume an injured
worker does not need rehabilitation services if the evidence of
record establishes that the injured worker will receive less than
120 days of temporary total disability benefits." This does not
appear to be a manageable standard. In the past, the Commissioner
has not been regquired to contemplate rehabilitation services unless
the claimant reached 15% permanent partial disability. This allows
for a definite determination of when rehabilitation services may or
may not be presumed necessary. An additional problem arises as no
guidelines have been established which set forth who determines if
an jured worker 1is likely to receive less than 120 days of
termporary total disability and upon what information they must rely
in making that determination.

Rule 5.2.a.

This rule reguires the Commissioner to order a rehabilitation
evaluation when an injured worKker has sustained an injury which
would likely result in temporary disability in excess of 120 days.
The mere fact that ; worker has remained temporarily and totally
disabled for 120 days should not automatically entitle him or her
to a rehabilitation evaluation. Some workers may need extra
recovery time in order %o return to their usual and customary
employment. Requiring an evaluation of everyone who remains

temporarily disabled for more than 120 days will be a costly




process which may be avoided simply by evaluating rehabilitation
needs on a case by case basis.
Rule 5.2.d.

Under the provisions of Rule 5.2.d., the Commissiocner is
required to order a rehabilitation evaluation of an injured worker
who has not been found to be a candidate for physical or vocational
rehabilitation services, but was noted as "possibly needing the
services in the future." As stated, this rule entitles gvery
injured worker to rehabilitation services, regardless of their
actual need. Again, this is likely to be cost prohibitive.

Rule 5.2.3.

Proposed Rule 5.2.3., exempts five percent permanent partial
disability awards for occupational pneumoconiosis as an indication
of permanent disability. It 1is respectfully submitted that
occupational disease hearing loss claims should also be included
under the umbrella of Rule 5.2.3. It is also submitted that the
percentage of permanent partial disability awards which are not
considered as indicative of permanent disability in occupational
prieumoconiosis and occupational disease hearing loss claims should
in fact be greater.

| Rule 5.4.

Again, it is submitted that the Fund should require that an
injured worker undergo a Functional Capacity Evaluation as a
necessary step in the vocational rehabilitation process.

Rule 5.4.1.a.

This rule allows rehabilitation specialists only fifteen days




within which to prepare and serve upon the Commissioner and
parties, a written opinion regarding the claimant’s status. This
time frame is unrealistic and will not work.

Rule 5.4.2

Again, this rule while ambitious, is not 1likely to be
manageable. The proposed rule does not take into consideration
cases in which the claimant 1is not ready for rehabilitation
services within 45 days of the determination of eligibility. For
example, a worker recovering from surgery may be unable to engage
in activity such as a functional capacity evaluation or Jjob
retraining. Consideration should be given to a worker’s physical
capabilities, not merely the passage of time.

Rule 5.4.3.

Proposed Rule 5.4.3. sets forth the procedures to be followsd
by a rehabilitation professional in conducting an evaluation of an
injured worker. Rule 5.4.3. does not contemplate the use of a
Functional Capacity Evaluation. As the conly means of objectively
measuring the akilities of an injured worker, a Functicnal Capacity
Evaluation is essential.

Rule 6.1.

Under the terﬁs 6f " this rule, a rehabilitation plan may
include the services of a biomechanical engineer if, those services
are agreed to by the emplcoyer. The rule should clearly state that
the failure of the employer to agree to such services will not be
construed as fallure to cooperate in the rehabilitation of the

worker. The Commissioner cannot give the employer the right to




decline the services of a bicmechanical engineer and then penalize
the employer for exercising that right.
Rule 7.2.

This rule expands temporary total disakility from 104 weeks to
208 weeks. It is respectfully submitted that 208 weeks is entirely
too long for anyone to remain on temporary total disability.

Rule 8.1.

Employers must be allowed to conduct business without
interference from the State. For that reason, proposed Rule 8.1.
should read, " As part of a rehabilitation plan, an injured worker
may, at the discretion of the emplover, return %o work at a
transitional, light duty, restructured, or moedified work
assignment, on either a temporary or trial basis." Employers nmust
be allowed to conduct business and assess their needs and abilities
pertaining to the workforce.

Rule 8.1.1.

It is submitted that the last sentence of Proposed Rule
8.1.1., should be entirely stricken. If a gualified physician
determines that a worker is able tc undertake a work assignment,
the worker should be required to undertake the task.

Rule 8.1.2.

This rule should state with specificity that it lies within
the employer’s discretion to determine whether "work comes to an

Rule 8.1.3.

This rule should be amended to read, "once the injured worker




returns to work under the terms of this section 8.1, the employer
may assign the worker only te the work that was described to the
physician. To allow otherwise, would produce the ridiculpus result
of allowing a worker to supersede the judgment of a gqualified
physician.

Rule 8.3,

To the extent that the regquirements set forth in Rule 8.3. are
set forth in the workers’ compensation statute, Rule 8.3. should be
stricken as superfluous.

Rule 8.9.

Rule 8.9. states that an injured worker who has attained
maximum medical improvement, but is unable to return to his or her
old job and who is undergoing evaluation pursuant to section 5 of
this rule is eligible to receive temporary total disability
benefits pursuant to West Virginia Code, Section 23-4-9. It is
respectfully submitted that this rule should contemplate the
receipt of nonawarding partial (NAP) benefits and not temporary
total disability benefits.

Rule 9.1.

This rule does ncthing more than require a subsequent
rehabilitation evalﬁation after the expiration or terminatidn of a
rehabilitation plan.

Rule 9.2.

Proposed Rule 9.2. does not contemplate that under these

rules, the employer’s responsibility te the worker ends upon the

completion of the rehabilitation program.
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Rule 21.2.1.

This rule should be eliminated as an employer is not obligated
to expend more than $10,000.00 under any rehabilitation plan. To
that end, a lifetime <cap of $10,000.00 ©per worker for
rehabilitation should be enacted. If the Rule is not deleted, it
should be amended to read, " With the consent of the employer, an
injured worker may receive additional rehabilitation services."

Rule 11.2.3

In instances where the employer withholds consent for excess

funds for rehabilitation, this lack of consent should not be

construed as a lack of cocoperation by the employer.

11
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x

Re: Proposed Regulations for Vocational
and Physical Rehabilitation

Dear Commissioner:

Thank you for this opportunity to offer comuments on your proposed
legislative rule which establishes the requirements and procedures to be followed in the
delivery of physical or vocational rehabilitation to claimants pursuant to W. Va. Code
§23-4-9.

The stated purpose of the rule, to return injured workers to the job market,
is of critical importance in resolving the deficit in the Workers’ Compensation Fund and
in changing the philosophy of a system that seems to encourage potentially productive
workers toward a life of public assistance rather than remunerative employment.
Permitting employers to participate as a provider of rehabilitation programs, rather than
only as a payor, is also a positive feature in the proposed rule, as employers may be best
qualified to develop rehabilitation programs suited to the practical requirements of
today’s job market. Too often rehabilitation improves mental and physical education, but
with no achievable employment goals.

In addition, however, we recommend that the rule be reviewed to address
the following concerns:

1) The proposed draft appears to have been written prior to
amendments to the Workers’ Compensation Act effective April 8, 1993, which eliminated
the remand procedure in potential permanent total disability claims and which established
the Compensation Programs Performance Council. Given the business and labor
representation on the Council, practical suggestions from this group on how to use
rehabilitation in the workers’ compensation system are critical prior to the adoption of
any procedural or legislative rules. We recommend that the final draft of the rule be
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deferred until the Council adopts vocational standards pursuant to W. Va. Code §23-4-
6(n), as those standards should be integrated into the rule.

2) The proposed draft contains definitions and priorities, but no
protocols for physical or vocational rehabilitation assessments and plans. No program
of this magnitude should be implemented without protocols being established by the
Health Care Advisory Panel. The panel would also be an appropriate body to review
the definitions section of the rule to insure consistent and appropriate provider qualifi-
cations. Therefore, we recommend that the Panel gather input on issues related to the
proposed draft, particularly the role of physical rehabilitation in the system, that the
panel report those findings to the Council, and that protocols be drafted by the Panel
to achieve the Council’s objectives. The provisions of W. Va. Code §23-4-9 expire July 1,
1994, and work should begin now to develop the plan that will replace those provisions
so that any necessary statutory language can be introduced in the 1994 legislative session.

3) The proposed draft, though obvicusly the product of considerable
time and effort by members of your staff, seems to add a complicated new layer of
bureaucracy that is doomed to failure because of overbreadth. The worker who suffers
a 2% disability related to a mashed thumb will seldom benefit from a vocational
evaluation. Yet the proposal may require that such an evaluation take place at the
employer’s expense. A better use of resources would be to presume that an employee
with permanent disability of 15% or less is capable of returning to suitable employment
without needing rehabilitation services. That presumption’ would not preclude a petition
for a rehabilitation assessment upon a showing in a particular case that the employee is,
in fact, unable to return to his former job. However, narrowing the scope of
rehabilitation assessments to those employees likely to benefit is a better use of your
staff’s and employers’ resources, and enhances the potential for successful results.

4) The proposed draft suggests expanding the number of rehabilitation
evaluators at the Workers’ Compensation Fund, Before additional resources are spent,
we recommend that the Council consider this issue in a broader context. Once the goals
of rehabilitation are established through consensus reached by business and labor on the
Council, the process should be viewed in light of the need for overall governirent
efficiency. "One-stop shopping" concepts are being proposed by small business groups
and by consultants for government reporting and assessment programs., With the recent

The statutory provisions of W. Va, Code §23-4-9 require that "the Commissioner
shall at the earliest time determine whether the employee would be assisted in retumjng
to remunerative employment with the provision of rehabilitation services." That
determination need not require a rehabilitation evaluation in every claim, even prior to
July 1, 1994, when the provisions of §23-4-9 are terminated.
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combination of programs under your leadership as the Bureau of Employment Programs,
should not current programs under the Job Training Partnership Act, the state’s
community college and vocational educational system, and certainly the assessment
programs already in place in the Department of Employment Security be considered as
a whole in achieving the mutual goal of assisting West Virginia’s citizens to find and
return to suitable employment? Input to the Council on programs already in place may
eliminate the additional expense to employers of being required to fund programs that
mirror or run parallel to existing state and federal programs.

5) As the Council reviews this issue and also vocational standards to
be considered in making decisions on permanent total disability awards, an opportunity
may arise to address one of the problems which directly affects the potential for success
in any rehabilitation program: education. The high number of West Virginia employees
who do not have a high school education, or its equivalent, severely hampers placement
and retraining opportunities. Special incentives should be provided for employers who
integrate GED or similar classes into their benefit packages or rehabilitation plans.

Additional comments related to the specific language of the proposed text
are attached in a redlined copy of the version circulated for comment. Your efforts to
achieve the goals of increased employment, while reducing permanent total disability
awards in workers’ compensation claims are appreciated, and our office will be happy to
assist you in any manner you deem appropriate.

Very truly yours,
/W

“Sarah E. Smith
SES/c¢w
Attachment
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COPY REDLINED BY BOWLES RICE Mc¢cDAVID GRAFF & 1L.OVE

SUMMARY OF PROPOSED
LEGISLATIVE RULE
VOCATIONAL AND PHYSICAL REHABILITATION

TITLE 85, SERIES 15

This proposed legislative rule establishes the requirements and procedures to be
followed by the Workers’ Compensation Division, parties to claims pending before the
division, health care providers, vocational professionals, and others involved in the
delivery or proposed delivery of physical or vocational rehabilitation of claimants pursuant
to West Virginia Code, §23-4-9. Other types of health care services provided or
proposed to be provided to claimants under other provisions of West Virginia Code,
§23-4-3, are not within the scope of this rule.

The purpose of the program to be implemented by the rule is to return previously
injured workers to productive work, thus avoiding relegating such workers to less
productive employment or to subsistence on an award from the division. The rule
establishes as a priority the returning of the worker to his or her previously held job with
the preinjury employer. If that is not possible, then other alternatives are listed in
priority order.

The rule provides for reimbursement to the providers of physical and vocational
rehabilitation services, for the evaluation of the injured worker with regard to the
possible benefits of a rehabilitation effort, the development of an individually crafted
rehabilitation plan, and for the payment of temporary partial rehabilitation benefits or
temporary total benefits during the course of the rehabilitation effort.

The rule permits employers to establish their own rehabilitation programs so long
as they comply with the requirements of the division’s program. Additional benefits may
be provided beyond those offered by the division’s program. The rule provides for
termination of the employer’s right to provide its own program.

Registration of providers is required. The rule requires cooperation between the
division and the division of rehabilitation services where feasible. Finally, the rule
validates previously existing rehabilitation plans and contains a severability clause.
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Rule Title: Vocational and Physical Rehabilitation

4.

Explanation of Overall Economic Impact of Proposed Rule.
A. Economic Impact on State Government.

Workers’ Compensation is funded solely by special revenue. Hence there will be
no iMpact on the general revenue of the State.

B. Economic Impact on Political Subdivisions; Specific Industries; Specific
groups of Citizens.

4f rehabilitation.
e limited to 208

There is a cap of $10,000 per claimant for physical 2
Temporary total and temporary partial rehabilitation
weeks each, There is no limit on medical expenses.

C. Economic Impact on Citizens/Public at Large.

Each permanent total disability award can cost the system from $300,000 to over
$500,000. Permanent partial disability adds to that expemse. To the extent
individual claimants can be returned to work, the number of permanent totals will
decrease and the percentages awarded under permanent partial claims will
decrease.

Date: August 3, 1993

Signature of Agency Head or Authorized Representative

Andrew N. Richardson




TITLE 85
LEGISLATIVE RULES
BUREAU OF EMPLOYMENT PROGRAMS
WORKERS COMPENSATION DIVISION

SERIES 15
VOCATIONAL AND PHYSICAL REHABITITATION

§85-15-1. General.

1.1.  Scope. — This legislative rule establishes the requirements and procedures
to be followed by the workers’ compensation division, parties to claims pending before
the division, health care providers, vocational professionals, and others involved in the
delivery or proposed delivery of physical or vocational rehabilitation services to claimants
pursuant to West Virginia Code, §234-9. Other types of health care services provided
or proposed to be provided to claimants under other provisions of West Virginia Code,
§23-4-3, are not within the scope of this rule.

1.2.  Aauthority. — West Virginia Code, §§21A-3-7(b) & (c) and 23-4-9(e).
1.3. Filing Date, —
1.4. Effective Date. —

1.5. Repeal of former rule. — Section 14.13, "Payment for physical or
rehabilitation services, or appliances," of WV 85 CSR 1, "Administration Of The Workers’
Compensation Fund," filed April 15, 1986, and effective July 1, 1986, is hereby repealed.
To the extent that any other provision of WV 85 CSR 1, "Administration of the Workers’
Compensation Fund," filed April 15, 1986, and effective July 1, 1986, conflicts with this
rule, then such provision is repealed and replaced by the provisions of this legislative
rule.

§85-15-2. Purpose of rule; cooperation.

2.1.  West Virginia Code, §23-4-9(a), sets forth the legislative findings that are
the basis of West Virginia Code 23-4-9, et seq. "The Legislature hereby finds that it is
a goal of the workers’ compensation program to assist workers to return to suitable
gainful employment after an injury. In order to encourage workers to return to
employment and to encourage and assist employers in providing suitable employment fo
injured employees, it shall be a priority of the commissioner to achieve early identifica-
tion of individuals likely to need rehabilitation services and to assess the rehabilitation
needs of these injured employees. It shall be the goal of rehabilitation to return injured
workers to employment which shall be comparable in work and pay to that which the
individual performed prior to the injury. If a return to comparable work is not possible,
the goal of Eehabﬂltanon shall be to_return the mdmdual to alternatlve sultable




using all possible alternatives of job modification, restructuring, reassignment and training,
so that the individual will return to productivity with his or her employer or, if necessary,
with another employer. The Legislature further finds that it is the shared responsibility
of the employer, the employee, the physician and the commissioner to cooperate in the
development of a rehabilitation process designed to promote re-employment for the
injured employee."

[COMMENT: This section may be appropriate to include in the Summary, as it states the
purpose for the rule, but has no purpose as a part of the rule.|

2.32. Every injured worker and his or her employer are required pursuant to this
rule to participate in rehabilitation evaluations, the development of rehabilitation plans
and the implementation of rehabilitation programs. Additionally, the injured worker and
his or her employer are required to share responsibility for the success of the individual
injured worker’s rehabilitation plan.

2.32.1. Injured workers who cooperate with the rehabilitation assessment
process and fully participate in authorized rehabilitation plans are entitled to receive the
support benefits set forth under West Virginia Code §23-4-9 and this rule. Further,
injured workers who cooperate with the rehabilitation assessment process and fully
participate in authorized rehabilitation plans benefit from the rehabilitation services by
being returned to the workforce or being awarded appropriate disability benefits. An
injured worker’s refusal to cooperate with the rehabilitation assessment process or to
participate in an authorized rehabilitation plan without a showing of good cause is a
factor(s) for the commissioner to consider in determining the amount of any permanent
partial disability or permanent total disability award to which the injured worker might
otherwise be entitle ired Wo i
e If a rehabilitation plan is suspended or terminated as
a result of an injured workers’ failure to cooperate or fully participate in an authorized
bilitation plan, pursuant to section 7.3 of this rule, i ed programs

imes, m ployer,
wiichever 1s applicable, the amount of money expended in conjunction with the
implementation of the rehabilitation plan. The amount of the credit or refund is an




gvezpayment that the commissioner may collect from the injured worker, as prescribed
y law.

2.3Z.2. Employers who cooperate with the rehabilitation assessment process
and fully participate in auwthorized rehabilitation plans benefit from the rehabilitation
process by minimizing the costs associated with work-related injuries. The commissioner
must consider an employer’s vocational rehabilitation record in assigning an experience
rating if the employer is a subscriber and in establishing and reviewing a security
requirement if the employer is self-insured, to the extent allowed by the legislative rules
on workers’ compensation premium rates and self-insurance, 85 CSR 1 and 85 CSR 9,
and the Workers’ Compensation Act, Chapter 23 of the West Virginia Code. The
commissioner may consider an employer’s failure to cooperate with the devel t or
implementation of a rehabilitation plan under this rule ; 4
in determining the amount of any permanent partial disability or permanent total
disability award.

2.32.3. Injured workers
explanation of actions or inaction]
oresaid determin

and employers may provide the division with an
1o inaciion affecis th i
ssiomer in m

cade g

2.3%.4. Notwithstanding any other provision of this rule, section 2.3 of the
rule does not prohibit an employer from assisting an employee in returning to suitable,
gainful employment.

§85-15-3. Definitions.

As used in this legislative rule, the following terms have the stated meanings
unless the context of a specific use clearly indicates another meaning is intended.

3.1. "Commissioner" means the Commissioner of the Bureau of Employment
Programs pursuant to West Virginia Code, §21A-2-1, and West Virginia Code, §23-1-1,
and any deputies designated pursuant to West Virginia Code, §§21A-2-12 & -13. For the
purposes of this rule the Executive Secretary, the Director of the Office of Medical
Case Management, and the supervisor of the rehabilitation section or those positions’
respective successors, are designated as deputies. Additional deputies may be designated,
as deemed appropriate.

3.2.  "Division" means the Workers’ Compensation Division within the Bureau
of Employment Programs as provided for by West Virginia Code, §21A-1-4, and West
Virginia Code, §23-1-1 et seq.

3.3. ‘"Injury" and derivative words have the meaning ascribed to the term "injury"
by West Virginia Code, §23-4-1.




3.4. ‘Injured worker' means an employee entitled to workers’ compensation
benefits as the result of a work-related injury, as provided under West Virginia Code,
§23-14,

35. ‘"Injured worker’s employer” means an employer charged pursuant to West
Virginia Code, §234-1, for a work-related injury and any physical and/or vocational
rehabilitation associated with the injury.

3.6.  "Physical rehabilitation hospital" means any of the following institutions or
facilities:

3.6.1. A duly licensed hospital that meets the requirements for rehabilita-
tion hospitals as described in section 2803.2 of the Medicare Provider Reimbursement
Manual, Part 1, as amended, or any successor provision, as published by the United
States Health Care Financing Administration; and that, for its in-patient services, obtains
on or before December 31, 1994, and thereafter maintains accreditation from the Joint
Commission on Accreditation of Health Care Organizations and, further, on or before
July 1, 1995, obtains and thereafter maintains accreditation from the Commission on the
Accreditation of Rehabilitation Facilities.

3.6.2. A distinct part rehabilitation unit in a duly licensed hospital which
distinct part unit meets the requirements of section 2803.61 of the Medicare Provider
Reimbursement Manual Part 1, as amended, or any successor provision, as published by
the United States Health Care Financing Administration; or

3.6.3. A facility operated by the West Virginia Division of Rehabilitation
Services.

3.7. 'Physical rehabilitation services" means health care services and devices

_ , surgical, dental, or hospital
treatments or evaluations; medicines; and crutches, artificial limbs, or other approved
mechanical appliances and devices,

3.8.  "Physical rehabilitation services provider" means a provider of health care
services, including but not limited to vocational rehabilitation services, provided that the
provider is:

3.8.1. A medicare certified rehabilitation agency;
3.8.2. A certified outpatient rehabilitation facility;
3.8.3. A duly licensed health care practitioner;
3.8.4. A physical rebabilitation hospital; or

3.8.5. A duly licensed acute care hospital.




3.9. . "Qualified rehabilitation professional' means a person who has the
education, experience and skills necessary to counsel, to make judgments, and to make
recommendations concerning an injured worker’s medical, physical, emotional, intellectual,
or motivational ability to accept and perform suitable gainful employment and who has
the skills necessary to design, implement and supervise programs to enhance an injured
worker’s capacity to accept and perform suitable gainful employment, The Workers’
Compensation Health Care Advisory Panel will establish guidelines for defining the levels
of education, experience and skill necessary for a person to qualify as a rehabilitation
professional under this section. A qualified rehabilitation professional need not personal-
ly have the ability to administer and interpret all medical, psychological or vocational
testing, but must be able to evaluate the test results provided by other professionals.
Rehabilitation counselors employed by or under contract with the commissioner or
employed by the West Virginia Division of Rehabilitation Services are presumed to be
qualified rehabilitation professionals for the purposes of this definition.

Nothing in this subsection precludes an employer from developing a managed care
program or a vocational rehabilitation program, defined by Section 13 of this rule, to
promote the worker’s return to productive employment.

employment as soon as practical. The rehabilitation services include but are not limited
to the coordination of medical services, vocational assessment, vocational evaluation,
vocational counseling, vocational rehabilitation plan development, vocational rehabilitation
plan monitoring, vocational rehabilitation training, job development, job placement, and
job modifications.

3.11. "Vocational rehabilitation services providers" means licensed registered
nurses, vocational rehabilitation counselors and public and private agencies, companies,
and corporations which provide to injured workers vocational rehabilitation services
including but not limited to vocational retraining, testing, counseling, evaluation and job
placement services. To qualify as a vocational rehabilitation service provider under this
rule, a person must demonstrate that he or she has adequate education, training and
experience in the rehabilitation field and must have access to the necessary space and
equipment needed to provide the service offered, or the entity must demonstrate that it
employs workers who have adequate education, training and experience in the
rehabilitation field and that it has access to the necessary space and equipment needed
to provide the service offered. The Workers’ Compensation Health Care Advisory Panel
will establish guidelines on the education, training and experience necessary to qualify
as a vocational rehabilitation service provider under this rule. The division must decide
on a case-by-case basis whether an individual has the education, training, and access or
an entity employs individuals who have the education, training and access necessary to
qualify as a vocational rehabilitation service provider under this rule. The term does not
include licensed physicians, licensed psychologists or hospitals where the services being
provided to an injured employee fall under the provisions of West Virginia Code, §23-4-3,
and are outside the scope of the pertinent rehabilitation plan.




3.12. . "Rehabilitation plan” means a plan or a modified plan for physical and/or
vocational rehabilitation developed in accordance with this rule by a qualified
rehabilitation professional and approved by the commissioner.

3.13. "Suitable gainful employment" means employment which restores the injured
worker as closely as possible to his or her level of earnings at the time of injury, giving
due comnsideration to the nature and extent of the injured worker’s injury; the injured

worker’s qualifications, g interests, maﬁvanﬁn—l-cve].,—premju.ry earnings, and
fu b

] ilitation services which enable the injured worker to
obtain a job with a higher economic status than he or she would have been able to
attain without such vocational rehabilitation, provided the rehabilitation plan demonstrates
that the injured worker is not able to return to his or her prior employment and such
vocational rehabilitation services are necessary to increase the likelihood of reemploy-
ment,

3.14, "Served upon the parties” means depositing the document to be served in
the regular United States Mail, properly addressed and postage paid.

§85-15-4. Priorities.

4.1. Qualified rehabilitation professionals must utilize the following priorities.
No higher numbered priority may be utilized unless the commissioner has determined
that all lower numbered priorities are unlikely to result in the placement of the injured
worker into suitable gainful employment. ¥ a lower numbered priority is clearly
inappropriate for the injured worker, the next higher numbered priority must be utilized.
The rehabilitation plan must explicitly state the reasons and rationale for the rejection
of any lower numbered priority. The priorities are as follows:

4.1.1. Return of the injured worker to the preinjury job with the same
employer; :

4.1.2. Return of the injured worker to the preinjury job with the same
employer and with modification of task, work structure or work hours;

4.1.3. Return of the injured worker to employment with the same employer
in a different position;

4.1.4. Return of the injured worker to employment in a different position
with the same employer and with on-the-job training;

4.1.5. Employment of the injured worker by a new employer and without
training;




4.1.6. On-the-job training of the injured worker for employment with a new
employer; or .

4.1.7. Enrollment of the injured worker in a retraining program which
consists of a goal-oriented period of formal retraining designed to lead to suitable gainful
employment in the labor market.

the injured worker

[COMMENT: A worker who loses his job pursuant to a reduction in work force may be
required to travel or relocate to seek new employment. A worker who claims an injury the
week before the lay-off and then fully recovers thereafter, may be entitled to benefits to assist
with job location and re-training, but he is not entitled to have the need for him to travel
or relocate completely eliminated.]

§85~15-5, Identification of rehabilitation candidates; the rehabilitation evaluation process.

5.1. The commissioner may presume an injured worker does not need
rehabilitation services if the evidence of record establishes that the injured worker will
recewe less than 120 days of temporary total disability benefits, that the injured worker
} be able to return to his or her former job after reaching maximum

the injured worker is receiving retirement benefits. T’he commissioner must issue a
notice to the parties informing them of the finding that rehabilitation services are not
needed. Within thirty (30) days after receipt of the notice, the injured worker and/or
the injured worker’s employer may submit evidence to the commissioner to rebut the
finding, Within sixty (60) days after the date of the notice, the commissioner must affirm
or reverse his or her initial finding based upon the existing record, including any rebuttal
evidence, If the initial finding is affirmed, the commissioner must issue the decision in
a protestable order, pursuant to West Virginia Code, §§ 23-5-1 and 1h. If the initial
finding is reversed, the commissioner must order a rehabilitation evaluation of the injured
worker to determine whether physical and/or vocational rehabilitation services and
development of a rehabilitation plan are appropriate for the worker, as set forth in
section 5.23% of this rule.
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[COMMENT: A more approprigte assessment is possible under §85-15-5.1.]

5.32. For the purposes of this rule, a five percent (5%) permanent partial
disability award for occupational pneumoconiosis is not considered an indication of a
permanent disability.
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[COMMENT: This section is inconsistent with W. Va. Code §23-4-24, and the repeal of
$§23-5-1j pursuant to 1993 amendments to the Workers’ Compensation Act.]

543, The rehabilitation assessment process is comprised of a series of steps, as
set forth in the following subsections.

5.43.1. Upon determining that the injured worker may be eligible for
physical and/or vocational rehabﬂitatlon services, the commissioner must refer the injured
worker to a qualified rehabilitation professional for a rehabilitation assessment. The
qualified rehabilitation professional must review the injured workers’ file and rH4¥ gather
additional information, as necessary to assess the m_]ured worker 3 otennal for eturmng
to the work:force* :

referral and cause copies to be served ‘commissioner and the p

P
commissioner must enter a protestable order
the opinion. The order must inform the parties of theu-
defined by W.V. Code, §§23-5-1 and 1h. ¥

{30} days after receipt of

rehabilitation evaluation. The purpose of this paragraph is to quickly and inexpensive-
ly identify those injured workers who will not benefit from further rehabilitation efforts.

[COMMENT: Though the order of the Commissioner will likely mirror the opinion of his
evaluator, it is the responsibility of the Commissioner to render a decision based upon a
review of all of the evidence. That responsibility cannot be delegated entirely to any expert
consultant and the Commissioner should not be required to enter an order that sets forth the
findings of any one expert as his opinion.]
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543—In conducting a subsection5:4:2 | evaluation, a qualified
rehabilitation professional must collect and analyze information about the injured worker’s
medical, educational, vocational, social, legal, and economic circumstances, including his
or her present physical and merntal ability to participate in vocational rehabilitation
services, The evaluation may also include additional medical and/or vocational testing
if the qualified rehabilitation professional opines that the test.mg is warranted in order
to provide a full assessment and if the additional testing is

L. The injured worker’s employer and treating physman must
¢ information on forms prescribed by the commissioner to assist the
qualified rehabilitation professional in the rehabilitation assessment process. The
qualified rehabilitation professional must decide whether the injured worker is likely to

benefit from vocational rehabﬂtaﬂom services based upon the evaluatio

a—If the qualified rehabilitation professional determines from
that the medical, physical or emotional status
of the injured worker precludes a full assessment, then the qualified rehabilitation
professional must prepare a preliminary report setting forth the facts and reasons that -
an assessment cannot be performed. The qualified rehabilitation professional must state
in his or her report whether the injured worker’s employer or the injured worker failed
to cooperate in the assessment process and must state the facts that form the basis of
the conclusion.

12




5.54. The commissioner must decide whether the injured worker is likely to
benefit from vocational rehabilitation services based upon a consideration of >
i the qualified rehabilitation professional’s report, t
on about the nature and degree of the mju.red worker’s physical
disability and the injured worker’s employment history, existing skills, work life

expectancy, interests, aptitude, education, and likelihood of reemployment in the labor
market.

5.54.1. If the commissioner concludes that rehabilitation services are not
warranted either because the injured worker has returned to work or because he or she
can return quickly to his or her preimjury job with the same employer without
modification of task, work structure, or work hours or because he or she cannot return
quickly to work with the assistance of physical and/or rehabilitation services, then the
commissioner will state this finding in a protestable order, entered pursuant to section
56 58 of this rule, and a rehabilitation plan will not be developed for the injured
worker; however, the commlssmner may dlrect at some futu:e tlme that the injured

the injured worker may be in need of either physical and/or vocational rehabilitation
services.

[COMMENT: Unless reference is made to W. Va. Code §23-5-1a, no statute of limitations
applies.]

5542 If the comrmssmner Aconcludes that a rehabilitation plan 15
appropriate, then the € T .

days after the date

IPEG t t trtat am: In every case in
which the evaluatlon is performed and/or the plan is developed by a qualified rehabilita-
tion professional who is not employed by the commissioner, the evaluation and/or plan
must be reviewed and, if appropriate, revised by a qualified rehabilitation professional
who is employed by the commissioner. Copies of any revised plans must be served upon
the parties. The injured worker and/or the injured worker’s employer may file comments
and request changes to the rehabilitation plan by filing the comments and requested
changes in writing with the division within fifteen (15) days after receipt of the
rehabilitation plan. The comments must be served upon the other party. Thereafter, the
commissioner must make any appropriate modifications to the rehabilitation plan within
fifteen (15) days after his or her receipt of the comments and suggested changes and
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issue the final rehabilitation plan in a protestable order, entered pursuant to section 5.6
of this rule.

[COMMENT: Amendments suggested permit employers to establish their own rehabilitation
programs, as stated in the Summary to this rule.]

5.54.3. The injured worker must notify the comumissioner regarding his or
her willingness to receive rehabilitation services in accordance with the rehabilitation plan
within fifteen (15) days after receiving notice of the final rehabilitation plan in the
protestable order issued pursuant to subsection 5 542, The injured worker must provide
the employer with a copy of this notification. If the mjured worker does desire to
receive the physical and/or vocational rehabilitation services, the commissioner must
forthwith expend, after due notice to the employer, or must forthwith order the
self-insured employer to expend the amounts as may be necessary for physical and/or
vocational rehabilitation purposes.

5.54.4. In the event that the injured worker declines to receive rehabilitation
services or fails to participate and cooperate with the rehabilitation services in accordance
with the plan or if the injured worker’s employer fails to pa:tlcnpate and cooperate in

accordance with the plan, the commissioner will invoke the provisions of section 23 232
of this rule.

5.65. The commissioner must issue any protestable decision rendered pursuant
to sectiens—5:5-of this rule in writing and must serve the decision upon the partles, with
notice of the appetate rights 7
If the commissioner decides that the development of a rehabilitation plan is appropn—
ate, then development of the plaﬂ wﬂ.l go forward desplte the ﬁhng of an ObjeCtIOI.'L I:l:

§85-15-6. The Rehabilitation Plan

6.1. A rehabilitation plan may include, but need not be limited to, any of the
following: counseling; prosthetic or adaptive devices that enables an injured worker to
work at the same or similar occupation as at the time of injury; work site, work duties
or work hours modification to make it possible for the injured worker to resume suitable
gainful employment, including, when agreed to by the employer, assistance from
individuals with expertise in biomechanical engineering to assess any necessary job
modifications; vocational training or on-the-job training to assist the injured worker to
pursue a similar or new occupation; job placement assistance; payment of benefits under
the provisions of section 8.2 of this rule; and such other programs or services which
comply with the provisions of section 11 of this rule governing maximurm disbursement
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for vocational rehabilitation services and which increase the likelihood of reemployment
of the injured worker in suitable gainful employment when the plan is completed.

6.2, A rehabilitation plan must require that all physical and/or vocational
rehabilitation services be provided by providers registered under the provisions of section
10 of this rule. Except with the prior consent of the commissioner, no other providers
may deliver physical and/or vocational rehabilitation services to an injured worker under
an approved rehabilitation plan. The commissioner’s consent to utilize unregistered
providers will not be given except upon a showing that an appropriate registered provider
iS not reasonably available to the injured worker. Providers who are located in the
injured worker’s geographic area and within the state of West Virginia must be utilized,
if possible. In state providers and out of state providers are both compensated pursuant
to section 11 of this rule.

6.3. A rehabilitation plan that provides for vocational retraining must give
preference to the utilization of schools and training facilities located in the injured
workers geographic area and within the state of West Virginia, thereby ehmimating
& the need for the injured worker to travel extensively or to relocate. The plan
must also give preference to the utilization of public schools and training facilities over
private institutions.

6.4. Any rehabilitation plan developed and implemented under this rule is
subject to the seniority provisions of a valid and applicable collective bargaining
agreement, or arbitrator’s decision thereunder, or to any court or administrative order
applying specifically to the injured worker’s employer, and will further be subject to any
applicable federal statutes or regulations.

§85-13-7. Implementation of the rehabilitation plan.

7.1. The commissioner must implement a rehabilitation plan after the injured
worker’s acceptance notice is received pursuant to subsection 5.5.3 of this rule. While
an employer or the injured worker is permitted to object to the plan pursuant to section
5.6 of this rule, the implementation of the plan will proceed notwithstanding the
objection. In the event that the employer or the injured worker is successful in
challenging the plan, the employer’s account will be adjusted to reflect the appropriate
charge for costs associated with the rehabilitation plan. In the event that the plan has
not been completed at the time of the ultimate decision on the protest, the plan will be
modified, if necessary, to conform with the uitimate decision.

7.2. The duration of any rehabilitation plan developed, modified, or amended
hereunder may not exceed two hundred and eight (208) weeks, unless the commissioner
agrees to an extension pursuant to the provisions of section 7.3 of this rule.

7.3.  Upon request of any party or upon a determination by the commissioner,

the commissioner may order the suspension, termination, or modification of a
rehabilitation plan based upon a showing of good cause including, but not limited to:
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7.3.1. A changed physical condition which does not allow the injured
worker to continue pursuing the rehabilitation plan;

7.3.2. The injured worker’s performance level which indicates that he or
she cannot complete the plan successfully;

7.3.3. A finding that an injured worker or the injured worker’s employer
is not cooperating with a plan,

7.3.4. A finding that the rehabilitation plan is no longer necessary for the
injured worker’s reemployment;

7.3.5. A finding that a change in ecomomic conditions has caused the
rehabilitation plan to be inappropriate; or

7.3.6. A joint petition submitted by the employer and the injured worker
seeking modification or termination of the plan. Any joint petition may include a request
to modify the provisions of a rehabilitation plan, including an extension beyond the
maximum duration as set out in section 7.2 of this rule or a request to extend benefits
beyond the maximum amount otherwise stated in section 11 of this rule. Supporting
reports must be filed with the petition. In ruling upon any petition to extend the
rehabilitation plan beyond the maximum period set out in section 7.2 of this rule or to
exceed the maximum cost stated in section 11 of this rule, the commissioner must
consider whether an extension of the rehabilitation plan is more likely than a denial of
the petition to result in less overall cost to the division or a self-insured employer.

7.4.  All physical and/or vocational rehabilitation services must be delivered in
accordance with the rehabilitation plan developed under section 5 of this rule. The
commissioner must assign a qualified rehabilitation professional employed by or under
contract with the commissioner or employed by the West Virginia Division of
Rehabilitation Services to monitor compliance with and progress under the rehabilitation
plan. The assigned qualified rehabilitation professional must contact the injured worker,
the employer, the injured worker’s treating physician, and the injured worker’s
rehabilitation services providers on a regular basis to monitor compliance with and
progress under the plan. In no event are the contacts to be less than at thirty day
intervals with each of the foregoing individuals or parties. In the event that the
rehabilitation services provided to the injured worker or the injured worker’s employment
do not comply with the rehabilitation plan, the assigned rehabilitation professional must
notify the commissioner and the plan must be modified as is just and necessary under
the circumstances.

7.5. The employment relationship between the injured worker and the injured
worker’s employer terminates after the employer is charged for the costs associated with .
a rehabilitation plan implemented pursuant to this rule, if the plan does not provide
that the injured worker will return to employment with that preinjury employer or if the
injured worker in fact does not return to employment with that preimjury employer
However, the injured worker’s employer continues to bear the responslb' ity for the
injured worker’s disability and medical benefits félaiEd" -
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; ona o , as provided under the Workers’
Compensation Act, Chapter 23 of the West Virginia Code of 1931, as amended.

[COMMENT: Successful completion of a rehabilitation plan paid by the former employer
should eliminate the potential for a subsequent claim of permanent total disability.
Otherwise, the incentive to provide adequate rehabilitation is reduced.]

§85-15-8. Modification of work and payment of indemnity benefits.

8.1. As part of a rehabilitation plan, an injured worker may return to work at
a transitional, light duty, restructured or modified work assignment, on either a temporary
or trial basis. The length of time of the temporary or trial return to work must be
determined on a case-by-case basis and must be specified in the rehabilitation plan. The
work assignment may include modifications of the duties, hours, or any other modification
which may assist the injured worker in attaining the goals of the rehabilitation program
and the rehabilitation plan.

8.1.1. Whenever the injured worker is asked to return to work under this
section, the prospective employer, whether the original employer or a new employer, must
furnish to the injured worker’s treating physician and the assigned qualified rehabilita-
tion professional a statement describing the available work in terms that will enable the
physician to relate the physical activities of the job to the injured worker’s impairment.
A copy of this statement must be filed with the comumissioner and sent to the injured
worker. The physician must then advise the assigned qualified rehabilitation professional
as to whether the injured worker is physically capable of performing the work described.
The injured worker may consent to undertake the work assignment without the approval
of his or her treating physician if a physician selected by the commissioner determines
that the injured worker is physically capable of performing the work described.

8.1.2. Upon undertaking a section 8.1 job, the injured worker’s temporary
total disability benefits, if any, are terminated and he or she becomes eligible for the
receipt of temporary partial rehabilitation benefits, if applicable under section 8.3 of this
rule. If the work impedes the injured worker’s recovery to the extent that he or she
cannot continue to work, the injured worker’s temporary total disability payments, if
applicable, may be resumed when he or she stops working, as provided in section 8.2
of this rule. If the work comes to an end before the imjured worker’s recovery is
sufficient in the judgment of the commissioner to permit a return to his or her usual job
or to other available work, the injured worker’s temporary total disability benefits, if
applicable, may be resumed but only for the period allowed by the rehabilitation plan
or the period provided for in West Virginia Code, §23-4-1c, whichever is longer.

8.1.3. Once the injured worker returns to work under the terms of this
section 8.1, the employer may assign the worker only to the work that was described to
the physician, unless the injured worker gives his or her written consent, or his or her
physician conducts a prior review and gives approval.
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8.2, In every case in which the commissioner orders physical and/or vocational
rehabilitation pursuant to a rehabilitation plan, the injured worker may be compensated
on a temporary total disability basis for any period in which the rehabilitation services
render him or her totally disabled, pursuant to West Virginia Code, §23-4-1c.

83. If the inmjured worker, pursuant to a rehabilitation plan, returns to
employment with the same employer or a new employer on either a temporary, trial or
permanent basis, in either a full time or part time capacity, and to either gainful
employment or a transitional, light duty, restructured or modified work assignment,
pursuant to section 8.1 of this rule, and if the injured worker’s average weekly wage
earnings are less than the average weekly wage earnings earned by the imjured worker
at the time of the injury, then he or she may be entitled to receive temporary partial
rehabilitation benefits. The injured worker’s average weekly wage earnings for the
purposes of section 8.4 will be the worker’s actual earnings. A full-time or part-time
ecducational program undertzken pursuant to a rehabilitation plan is considered a
modified work assignment for the purposes of this rule and participating in the program
entitles the injured worker to temporary partial rehabilitation benefits if the injured
worker is not otherwise employe i :

P

ne schedule as are temporary total disability benefits

8.4. Temporary partial rehabilitation benefits are calculated, as follows:

8.4.1. The temporary partial rehabilitation benefit is seventy percent (70%)
of the difference between the average weekly wage earned at the time of the injury and
the average weekly wage earned at the new employment, to be calcnlated as provided
Ende% West Virginia Code, §523-4-6, -6d and -14, for calculating temporary total disability

enenits;

8.4.2. The temporary partial rehabilitation benefits are not subject to the
minimum benefit amounts required by the provisions of West Virginia Code, §23-4-6(b);
and

8.4.3. The temporary partial rehabilitation benefits cannot exceed the
temporary total disability benefits to which the injured worker would be entitled pursuant
to West Virginia Code, §§234-6, -6d, and -14, during any period of temporary total
disability resulting from the injury in the claim.

8.5. The amount of temporary partial rehabilitation benefits payable under this
section must be reviewed at least every ninety (90) days to deiermine whether the injured
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worker’s average weekly wage in the new employment has changed and, if such change
has occurred, the amount of benefits payable hereunder must be adjusted prospectively.

8.6, Temporary partial rehabilitation benefits are only payable during the
implementation of a rehabilitation plan. Upon termination of the plan, as under section
7.3 of this mule or upon expiration of the plan, payment of all temporary partial rehabili- -
tation benefits must be stopped irregardless of the injured worker’s then level of wages.

8.7. Payments of temporary partial rehabilitation benefits below the sum of five
($5.00) dollars will not be made because the benefit gives no economic incentive to the
injured worker and would be administratively too costly.

8.8. The injured worker cannot receive both temporary total disability benefits
and temporary partial rehabilitation benefits for the same time period.

[COMMENT: This section is contrary to the provisions of W. Va. Code §23-4-7a(e)(1), and
discourages cooperation with prompt rehabilitation assessments. Benefits would be available
under §23-4-7a(e)(3) as non-awarded permanent benefits, if appropriate.]

§85-15-9. Final report on rehabilitation plan.

The qualified rehabilitation professional assigned to monitor an individual injured
worker’s rehabilitation plan pursuant to section 7.5 of this rule must file a final report
with the commissioner within 60 days after the rehabilitation plan is terminated or
expires. The report must include a description of the plan’s outcome, including but not
limited to the following information:

9.1.  Whether the injured worker successfully completed the plan;

9.2. Whether the injured worker has been placed in suitable gainful employment
as defined by section 3.13 of this rule; #ad

9.3, Whether the injured worker continues to search for suitable, gainful
employment and the nature of that job searchiand;

The final report must be served on the parties of record. The parties may file comments
on the report within fifteen (15) days after receipt of the report.
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§85-15-10. Registration of providers.

On or before the first day of January 1994, and yearly thereafter, physical and
vocational rehabilitation services providers must register with the commissioner using
forms prescribed by the commissioner. New providers who enter the field during the
year may register at the time their service is first offered. Any provider who does not
meet the requirements set forth in section 3 of this rule cannot be accepted for
registration. The commissioner must compile a list of rehabilitation services providers
and their qualifications and areas of expertise and specialization. The commissioner must
use the kst of rehabilitation service providers in making rehabilitation referrals.
Rehabilitation services may also be provided by employees of the West Virginia Division
of Rehabilitation Services or employees of the commissioner. All rehabilitation services
must be provided in accordance with rehabilitation plans implemented pursuant to this
rule and must be monitored by qualified rehabilitation professional employed by or under
contract with the commissioner or employed by the West Virginia Division of
Rehabilitation Services. The commissioner must remove or suspend from the list of
vendors any provider of rehabilitation services who knowingly fails to comply with the
provisions of this rule or a rehabilitation plan, or engages in other practices in violation
of West Virginia Code, 523-4-3c.

§85-15-11. Reimbursement for physical and vocational rehabilitation services.

11.1. The commissioner must reimburse physical rehabilitation providers for
physical rehabilitation services in accordance with the fee schedule in effect at the time
the service is rendered, adopted by the commissioner pursuant to West Virginia Code,
§234-3. Omly those physical rehabilitation services that are medically necessary and
within the scope of the applicable rehabilitation plan can be reimbursed pursuant to this
rule. The costs of physical rehabilitation services are not included in the ten thousand
dollar ($10,000.00) limit on the cost of vocational rehabilitation, set forth under West
Virginia Code, $23-4-9 and section 11.2 of this rule. However, the division cannot
reimburse providers for physical rehabilitation services which require prior authorization
under the provisions of West Virginia Code, §23-4-3, or any rule adopted thereunder,
unless:

11.1.1. The physical rehabilitation services provider obtains prior authoriza-
tion;

11.1.2, The physical rehabilitation services provider requested prior
authorization but did not receive the approval of the commissioner prior to the rendering
of the service, provided that the commissioner later determines the service should have
been authorized as being medically necessary and related to a compensable injury; or

11.1.3. The physical rehabilitation service provider did not request prior
authorization, but later filed a reasonable explanation for the failure to request
authorization prior to the delivery of the service, and the commissioner determines that
the request would have been authorized if it had been submitted.
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11.2. The commissioner reimburses vocational rehabilitation providers for
vocational rehabilitation services in accordance with the fee schedule in effect at the time
the service is rendered and as adopted by the commissioner pursuant to West Virginia
Code, §23-4-3, or in accordance with an agreement entered into between the provider
and the commissioner. No payment may be made for vocational rehabilitation services
unless the service is preauthorized by the commissioner. Additionally, no injured worker
may receive vocational rehabilitation services which cost in excess of ten thousand
(310,000.00) under any rehabilitation plan, with the following exceptions:

11.2.1. Any injured worker who previously was the beneficiary of a

rehabilitation plan and who subsequently suffers a new ¢8 ble injury is entitled to
receive additional vocational rehabilitation services reimbur up to an additional ten
thousand ($10,000.00) dollars, if the commissioner determines that a new rehabilitation

plan is appropriate;

11.2.2. The costs of evaluations, reevaluations, preparation or modification
of a rehabilitation plan or plans, temporary total disability benefits, and temporary partial
rehabilitation benefits are not comnsidered a part of the reimbursements which may not
exceed the sum of ten thousand (510,000.00) dollars under this section; or

11.2.3. With the consent of the employer and the commissioner and upon
a showing of good cause, the total reimbursement for an individual injured worker’s
rehabilitation plan may exceed ten thousand ($10,000.00) dollars pursuant to section 7.3
of this rule. The excess amount must be agreed upon by the employer and the
commissioner.

11.3. In order to obtain reimbursement for services rendered, including the costs
of medicines and mechanical appliances or devices, physical and vocational rehabilitation
services providers must submit a verified statement on forms prescribed by the
commissioner. The forms must be filed with the commissioner within two (2) years after
the service is provided or the medicines, mechanical appliances or devices are delivered.
Failure to timely submit a reimbursement form bars the provider from any right of
recovery from the commissioner or any other party including, among others, the injured
worker, the applicable employer, or any of their third party health care imsurers.

114, No physical or vocational rehabilitation service provider is entitled to
receive reimbursement from any source other than the commissioner or a self insured
employer for any service, including the costs of medicines, mechanical appliances or
devices, deemed to be medically or vocationally necessary as part of the rehabilitation
plan or as a result of the compensable injury. Further, all physical and vocational
rehabilitation service providers are prohibited from making any charge against an injured
worker or any other person, firm or corporation for any service rendered as a part of
a rehabilitation plan or as a result of a compensable injury. Nothing in this section
prevents another agency of any governmental unit from agreeing to reimburse a service
provider for services rendered.

11.5. In the event that an injured worker insists upon the delivery of a physical
and/or vocational rehabilitation service after being advised in writing by the service
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provider that the service has been determined not to be medically or vocationally
necessary, the provider may charge the injured worker for the costs of such service
notwithstanding the provisions of section 11.4, but only if the provider first informs the
injured worker that he or she will be personally responsible for the costs of the service
and informs the injured worker as to the amount of the charge. If the injured worker
has other health care insurance which will pay for the service described in this section,
then the provider may bill that insurer for the service and no provision of this rule
prevents the provider from receiving reimbursement under the terms of the insurance

policy.

§85-15-12. Cooperative efforts.

The division engages, where feasible and cost-effective, in cooperative programs
with the West Virginia Division of Rehabilitation Services to provide vocational
rehabilitation services to injured workers and with the other divisions of the Bureau of
Employment Programs to provide job placement services for injured employees. The
division develops and cultivates other cooperative programs with other human service
agencies and organizations, both public and private, to maximize the availability of
physical and vocational rehabilitation services to the industrially injured.

§85-15-13. Employer-managed physical and vocational rehabilitation services.

13.1. Except with regard to section 12 of this rule, an employer may provide its
own vocational and physical rehabilitation services to its injured workers.

13.2. In order to avail itself of the provisions of section 13.1, the employer must
petition the commissioner for authorization to provide physical and/or vocational
rehabilitation services to its injured workers. The petition must describe in detail the
manner in which the employer’s program functions and must affirmatively state that the
employer’s program meets all of the requirements of this rule. The employer’s program
may supply services over and above the minimum requirements of this rule and may pay
for services which would not be paid for under this rule if the program were being
operated by the division. If it is the employer’s intention to contract with a vendor of
physical and/or vocational rehabilitation services on a standing basis, then the identity
and qualifications of the vendor or vendors must be disclosed in the petition.

13.3. The petition must acknowledge that the employer will undertzke the
processing and direct payment of all invoices and charges for physical and/or vocational
rehabilitation services. If the petition is approved, the division will not be respoasible
for receiving, processing or issuing payorders for the invoices or charges.




[COMMENT: An injured worker whose job must be modified with a seat pillow or
permission to take regular restroom breaks or other reasonable accommodations related to
his or her disability has the right not to have every co-worker aware of disabling conditions
or diseases.]

13.54. If the petition is approved, the employer may undertake the responsibilities
and duties of the commissioner as stated in this rule, with the exception of section 12.
The CL.L.LP'}.UJCJ. must—post motice—of—the Pctlﬁuu ayyxuva.l at-Hs—worksite—ir-a—mranner
rffteren amrevide—at] af-fsempleyvees Wi rotice—ofthe approvar Theempl()yerneed
not obtain the approval of the commissioner on any pertinent issue, after the petition is
approved, but may make its own decisions. The employer’s decisions must be in writing
and must inform the injured worker of his or her right to file a petition with the
commissioner objecting to the decision pursuant to the provisions of section 13.6 of this
rule, The written decision must explain the section 13.6 specifications for the objection
petition and the time and manner in which the petition must be filed.

13.65. If an injured worker disagrees with a decision rendered by his or her
employer pursuant to section 13, he or she may file with the commissioner a petition
setting forth the disputed decision and the basis for the disagreement. The injured
worker must file the petition with the commissioner within fifteen (15) days after
receiving the employer’s decision and must serve a copy of the petition upon the
employer. The employer may file a response with the commissioner within fifteen (15)
days after receiving the petition and must serve a copy of the response upon the injured
worker. The injured worker must file any reply he or she wishes to make to the
employer’s response within ten (10) days after he or she receives the response. A copy
of the reply must be served upon the employer. The employer must furnish the division
and the injured worker with all available factual information in its possession or the
possession of any vendor under its control which relates to the disputed decision.
Thereafter, the commissioner must enter a protestable order affirming, modifying, or
reversing the disputed decision within thirty (30) days of the receipt of all requested
information. Any order entered by the commissioner pursuant to this section 13.6 may
be objected to by either the injured worker or the employer pursuant to the provisions
of West Virginia Code, §§23-5-1 and 1h.

1375 After an employer’s petition is approved, the employer must provide the
division with interim reports oz its rehabilitation activities, These interim reports are due
on the dates specified by the division in the notice of approval. An annual report of the
employer’s rehabilitation activities for the period covered by the division’s fiscal year must
be filed by the employer with the division not later than sixty (60) days following the end
of each state fiscal year. The interim and annual reports must provide all information
requested by the division and must be in the form required by the division. The
information must be provided om both an individual injured worker basis and an
aggregate basis, The employer must immediately report to the division any changes it
makes with regard to vendors under a standing contract with the employer, which report
must identify any new vendor and its qualifications.

) 13.87. Failure by the employer to comply with any of the requirements of this rule
is good cause for the division to revoke the employer’s authorization to provide physical




and/or vocational rehabilitation services to its injured workers. If the authorization is
revoked, the commissioner must provide the employer with a notice of revocation,
including notice of the employer’s rights to a hearing, as defined by West Virginia Code,
§29A-5-1 et seq. The employer must post all notices of revocation in the manner
described under section 13.4 of this rule.

§85-15-14. Preexisting rehabilitation plans.

Nothing in this rule prohibits the completion of vocational rehabilitation plans
approved prior to the effective date of this rule.
§85-15-15. Severability

If any provision of this rule or the application thereof to any entity or circum-
stance is held invalid, the invalidity will not effect the provisions or the applications of

this rule which can be given affect without the invalid provisions or application and to
this end the provisions of this rule are declared to be severable.

187622
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BOWLES RICE McDAVID GRAFF & LOVE
SUGGESTED AMENDMENTS, WITH ADBITIONS HIGHLIGHTED
AND DELETIONS ELIMINATED FROM THE TEXT

SUMMARY OF PROPOSED
LEGISLATIVE RULE
VOCATIONAL AND PHYSICAL REHABIITATION

TITLE 85, SERIES 15

This proposed legislative rule establishes the requirements and procedures to be
followed by the Workers’ Compensation Division, parties to claims pending before the
division, health care providers, vocational professionals, and others involved in the
delivery or proposed delivery of physical or vocational rehabilitation of claimants pursuant
to West Virginia Code, §23-4-9. Other types of health care services provided or
proposed to be provided to claimants under other provisions of West Virginia Code,
§23-4-3, are not within the scope of this rule.

The purpose of the program to be implemented by the rule is to return previocusly
injured workers to productive work, thus avoiding relegating such workers to less
productive employment or to subsistence on an award from the division. The rule
establishes as a priority the returning of the worker to his or her previously held job with
the preinjury employer. If that is not possible, then other alternatives are listed in
priority order.

The rule provides for reimbursement to the providers of physical and vocational
rehabilitation services, for the evaluation of the injured worker with regard to the
possible benefits of a rehabilitation effort, the development of an individually crafted
rehabilitation plan, and for the payment of temporary partial rehabilitation benefits or
temporary total benefits during the course of the rehabilitation effort.

The rule permits employers to establish their own rehabilitation programs so long
as they comply with the requirements of the division’s program. Additional benefits may
be provided beyond those offered by the division’s program. The rule provides for
termination of the employer’s right to provide its own program.

Registration of providers is required. The rule requires cooperation between the
division and the division of rehabilitation services where feasible. Finally, the rule
validates previously existing rehabilitation plans and contains a severability clause.

B
r

£

)

Pt

ECEIVED

B.E.P

T15w3

e

Prg il

-

(.
i |

WORIZ2 5 COMPINEATION
NG

b
5 et 3
!\!!-u{"\lxﬁ

»]




Rule Title: Vocational and Phvsical Rehabilitation

4, Explanation of Overall Economic Impact of Proposed Rule.
A, Economic Impact on State Government,

Workers’ Compensation is funded solely by special revenue. Hence there will be
no iMpact on the general revenue of the State.

B. Economic Impact on Political Subdivisions; Specific Industries; Specific
groups of Citizens.

There is a cap of $10,000 per claimant for physical % 4} rehabilitation.
Temporary total and temporary partial rehabilitation benefits are limited to 208

weeks each. There is no limit on medical expenses.
C. Economic Impact on Citizens/Public at Large.
Each permanent total disability award can cost the system from $300,000 to over
$500,000. Permanent partial disability adds to that expenmse. To the extent
individual claimants can be returned to work, the number of permanent totals will

decrease and the percentages awarded under permanent partial claims will
decrease.

Date: August 3, 1993

Signature of Agency Head or Authorized Representative

Andrew N. Richardson




TITLE 85
LEGISLATIVE RULES
BUREAU OF EMPLOYMENT PROGRAMS
WORKERS" COMPENSATION DIVISION

SERIES 15
VOCATIONAL AND PHYSICAL REHABILITATION

§85-15-1. General.

1.1.  Scope. — This legislative rule establishes the requirements and procedures
to be followed by the workers’ compensation division, parties to claims pending before
the division, health care providers, vocational professionals, and others involved in the
delivery or proposed delivery of physical or vocational rehabilitation services to claimants
pursuant to West Virginia Code, §234-9. Other types of health care services provided
or proposed to be provided to claimants under other provisions of West Virginia Code,
§23-4-3, are not within the scope of this rule.

1.2.  Authority. — West Virginia Code, $§821A-3-7(b) & (¢) and 23-4-9(e).
1.3. Filing Date. --
14, Effective Date. —

L3. Repeal of former rule. — Section 14.13, "Payment for physical or
rehabilitation services, or appliances," of WV 85 CSR 1, "Administration Of The Workers’
Compensation Fund," filed April 15, 1986, and effective July 1, 1986, is hereby repealed.
To the extent that any other provision of WV 85 CSR 1, *Administration of the Workers
Compensation Fund," filed April 15, 1986, and effective July 1, 1986, conflicts with this
rule, then such provision is repealed and replaced by the provisions of this legislative
rule.

§85-15-2. Purpose of rule; cooperation.

2.1, West Virginia Code, §23-4-9(a), sets forth the legislative findings that are
the basis of West Virginia Code 23-4-9, et seq. "The Legislature hereby finds that it is
a goal of the workers’ compensation program to assist workers to return to suitable
gainful emplovment after an injury. In order to encourage workers to return to
employment and to encourage and assist employers in providing suitable employment to
injured employees, it shall be a priority of the commissioner to achieve early identifica-
tion of individuals likely to need rehabilitation services and to assess the rehabilitation
needs of these injured employees. It shall be the goal of rehabilitation to return injured
workers to employment which shall be comparable in work and pay to that which the
individual performed prior to the injury. If a return to comparable work is not possible,

the goal of rehabilitation shall be to return the individual to alternatlve suitable
employment, & I ik




using all possible alternatives of job modification, restructuring, reassignment and training,
so that the individual will return to productivity with his or her employer or, if necessary,
with another employer. The Legislature further finds that it is the shared responsibility
of the employer, the employee, the physician and the commissioner to cooperate in the
development of a rehabilitation process designed to promote re-employment for the
injured employee."

22. Every injured worker and his or her employer are required pursuant to this
rule to participate in rehabilitation evaluations, the development of rehabilitation plans
and the implementation of rehabilitation programs. Additionally, the injured worker and
his or her employer are required to share responsibility for the success of the individual
injured worker’s rehabilitation plan.

2.2.1. Injured workers who cooperate with the rehabilitation assessment
process and fully participate in authorized rehabilitation plans are entitled to receive the
support benefits set forth under West Virginia Code §23-4-9 and this rule. Further,
injured workers who cooperate with the rehabilitation assessment process and fully
participate in authorized rehabilitation plans benefit from the rehabilitation services by
being returned to the workforce or being awarded appropriate disability benefits. An
injured worker’s refusal to cooperate with the rehabilitation assessment process or to
participate in an authorized rehabilitation plan without a showing of good cause is a
factor(s) for the commissioner to consider in determining the amount of any permanent

partial disability or permanent total disability award to which the injured worker might

e e s H

whichever 1is ab;liiircable,' e amount of money expended in conjunction with the
implementation of the rehabilitation plan. The amount of the credit or refund is an
overpayment that the commissioner may collect from the injured worker, as prescribed
by law.

2.32.2. Employers who cooperate with the rehabilitation assessment process
and fully participate in authorized rehabilitation plans benefit from the rehabilitation
process by minimizing the costs associated with work-related injuries. The commissioner
must consider an employer’s vocational rehabilitation record in assigning an experience
rating if the employer is a subscriber and in establishing and reviewing a security
requirement if the employer is self-insured, to the extent allowed by the legislative rules
on workers’ compensation premium rates and self-insurance, 85 CSR 1 and 85 CSR 9,
and the Workers’ Compensation Act, Chapter 23 of the West Virginia Code. The
commissioner may consider an employer’s failure to cooper ith evel
implementation of a rehabilitation plan under this rule with J:
in determining the amount of any permanent partial disability or permanent total
disability award.




2.2.3. Injured workers and employers may provide the division with an
explanation of actions or inaction’ ke ihraboniop e
ns under subsections 2.3.1 and 2.3.2,

2.2.4. Notwithstanding any other provision of this rule, section 2.3 of the
rule does not prohibit an employer from assisting an employee in returning to suitable,
gainful employment.

§85-15-3. Definitions.

As used in this legislative rule, the following terms have the stated meanings
unless the context of a specific use clearly indicates another meaning is intended.

3.1. "Commissioner" means the Commissioner of the Bureau of Employment
Programs pursuant to West Virginia Code, §21A-2-1, and West Virginia Code, §23-1-1,
and any deputies designated pursuant to West Virginia Code, $§21A-2-12 & -13. For the
purposes of this rule the Executive Secretary, the Director of the Office of Medical
Case Management, and the supervisor of the rehabilitation section or .those positions’
respective successors, are designated as deputies. Additional deputies may be designated,
as deemed appropriate.

3.2. "Division" means the Workers’ Compensation Division within the Bureau
of Employment Programs as provided for by West Virginia Code, §21A-1-4, and West
Virginia Code, §23-1-1 et seq.

3.3. "Injury" and derivative words have the meaning ascribed to the term "injury”
by West Virginia Code, §23-4-1.

3.4. ‘"Injured worker" means an employee entitled to workers’ compehsation
benefits as the result of a work-related injury, as provided under West Virginia Code,
§23-1-4.

3.5. "Injured worker’s employer" means an employer charged pursuant to West
Virginia Code, §23-4-1, for a work-related injury and any physical and/or vocational
rehabilitation associated with the injury.

3.6. "Physical rehabilitation hospital" means any of the following institutions or
facilities:

3.6.1. A duly licensed hospital that meets the requirements for rehabilita-
tion hospitals as described in section 2803.2 of the Medicare Provider Reimbursement
Manual, Part 1, as amended, or any successor provision, as published by the United
States Health Care Financing Administration; and that, for its in-patient services, obtains
on or before December 31, 1994, and thereafter maintains accreditation from the Joint
Commission on Accreditation of Health Care Organizations and, further, on or before




July 1, 1995, obtains and thereafter maintains accreditation from the Commission on the
Accreditation of Rehabilitation Facilities.

3.6.2. A distinct part rehabilitation unit in a duly licensed hospital which
distinct part unit meets the requirements of section 2803.61 of the Medicare Provider
Reimbursement Manual Part 1, as amended, or any successor provision, as published by
the United States Health Care Financing Administration; or

3.6.3. A facility operated by the West Virginia Division of Rehabilitation

Services.

"_Physical d devices

i3 ot 13,
Advisory Fanel including but not limited to medical, surgical, dental, or hospital
treatments or evaluations; medicines; and crutches, artificial limbs, or other approved
mechanical appliances and devices.

3.8. "Physical rehabilitation services provider" means a provider of health care
services, including but not limited to vocational rehabilitation services, provided that the
provider is:

3.8.1. A medicare certified rehabilitation agency;
3.8.2. A certified outpatient rehabilitation facility;
3.8.3. A duly licensed health care practitioner;
3.8.4. A physical rehabilitation hospital; or

3.8.5. A duly licensed acute care hospital.

3.9. "Qualified rehabilitation professional” means a person who has the
education, experience and skills necessary to counsel, to make judgments, and to make
recommendations concerning an injured worker’s medical, physical, emotional, intellectual,
or motivational ability to accept and perform suitable gainful employment and who has
the skills necessary to design, implement and supervise programs to enhance an injured
worker’s capacity to accept and perform suitable gainful employment. The Workers’
Compensation Health Care Advisory Panel will establish guidelines for defining the levels
of education, experience and skill necessary for a person to qualify as a rehabilitation
professional under this section. A qualified rehabilitation professional need not personal-
ly have the ability to administer and interpret all medical, psychological or vocational
testing, but must be able to evaluate the test results provided by other professionals.
Rehabilitation counselors employed by or under contract with the commissioner or
employed by the West Virginia Division of Rehabilitation Services are presumed to be
qualified rehabilitation professionals for the purposes of this definition.




Nothing in this subsection precludes an employer from developing a managed care
program or a vocational rehabilitation program, defined by Section 13 of this rule, to
promote the worker’s return to productive employment.

ervices" means professional services i
He

g
employment as soon as practical. The rehabilitation services include but are not limited
to the coordination of medical services, vocational assessment, vocational evaluation,
vocational counseling, vocational rehabilitation plan development, vocational rehabilitation
plan monitoring, vocational rehabilitation training, job development, job placement, and
job modifications.

3.11. "Vocational rehabilitation services providers" means licensed registered
nurses, vocational rehabilitation counselors and public and private agencies, companies,
and corporations which provide to injured workers vocational rehabilitation services
including but not limited to vocational retraining, testing, counseling, evaluation and job
placement services. To qualify as a vocational rehabilitation service provider under this
rule, a person must demonstrate that he or she has adequate education, training and
experience in the rehabilitation field and must have access to the necessary space and
equipment needed to provide the service offered, or the entity must demonstrate that it
employs workers who have adequate education, training and experience in the
rehabilitation field and that it has access to the necessary space and equipment needed
to provide the service offered. The Workers’ Compensation Health Care Advisory Panel
will establish guidelines on the education, training and experience necessary to qualify
as a vocational rehabilitation service provider under this rule. The division must decide
on a case-by-case basis whether an individual has the education, training, and access or
an entity employs individuals who have the education, training and access necessary to
qualify as a vocational rehabilitation service provider under this rule. The term does not
include licensed physicians, licensed psychologists or hospitals where the services being
provided to an injured employee fall under the provisions of West Virginia Code, §23-4-3,
and are outside the scope of the pertinent rehabilitation plan.

3.12. '"Rehabilitation plan" means a plan or a modified plan for physical and/or
vocational rehabilitation developed in accordance with this rule by a qualified
rehabilitation professional and approved by the commissioner.

3.13. “Suitable gainful employment” means employment which restores the injured
worker as closely as possible to his or her level of earnings at the time of injury, giving
due consideration to the and extent of the injured worker’s injury; the injured
worker’s qualifications, ; interests, preinjury earnings, and future earning
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capacity; and the current and future condition of the labor mar
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Nothing in this definition prohibits providing an injured worker with vocational
tion services which enable the injured worker to obtain a job with a higher

economic status than he or she would have been able to attain without such vocational




rehabilitation, provided the rehabilitation plan demonstrates that the injured worker is
not able to return to his or her prior employment and such vocational rehabilitation
services are necessary to increase the likelihood of reemployment.

3.14. "Served upon the parties” means depositing the document to be served in
the regular United States Mail, properly addressed and postage paid.

§85-15-4. Priorities.

4.1. Qualified rehabilitation professionals must utilize the following priorities.
No higher numbered priority may be utilized unless the commissioner has determined
that all lower numbered priorities are umnlikely to result in the placement of the injured
worker into suitable gainful employment. If a lower numbered priority is clearly
inappropriate for the injured worker, the next higher numbered priority must be utilized.
The rehabilitation plan must explicitly state the reasons and rationale for the rejection
of any lower numbered priority. The priorities are as follows:

4.1.1. Return of the injured worker to the preinjury job with the same
employer;

4.1.2. Return of the injured worker to the preimjury job with the same
employer and with modification of task, work structure or work hours;

4.1.3. Return of the injured worker to employment with the same employer
in a different position;

4.1.4. Return of the injured worker to employment in a different position
with the same employer and with on-the-job training;

4.1.5. Employment of the injured worker by a new employer and without
training;
4.1.6. Omn-the-job training of the injured worker for employment with a new

employer; or

4.1.7. Enrollment of the imjured worker in a retraining program which
consists of a goal-oriented period of formal retraining designed to lead to suitable gainful
employment in the labor market.

JCOMMENT: A worker who loses his job pursuant fo a reduction in work force may be
required to travel or relocate to seek new employment. A worker who claims an injury the
week before the lay-off and then fully recovers thereafter, may be entitled to benefits to assist
with job location and re-training, but he is not entitled to have the need for him fto travel
or relocate completely eliminated. |




§85-15-5. Identification of rehabilitation candidates; the rehabilitation evaluation process.

3.1, The commissioner may presume an injured worker does not need
rehabilitation services if the evidence of record establishes that the injured worker will
receive less than 120 days of temporary total disability benefits, that the injured worker
be able to return to his or her former job after reaching maximum mechcal

: d ork, that the injured worker has
| permanent disability; &
m]ured worker 1S receiving retirement benefits. Lhe commissioner must issue a notice
to the parties informing them of the finding that rehabilitation services are not needed.
Within thirty (30) days after receipt of the notice, the injured worker and/or the injured
worker’s employer may submit evidence to the commissioner to rebut the finding. Within
sixty (60) days after the date of the notice, the commissioner must affirm or reverse his
or her initial finding based upon the existing record, including any rebuttal evidence. If
the initial finding is affirmed, the commissioner must issue the decision in a protestable
order, pursuant to West Virginia Code, 8§ 23-5-1 and 1h. If the initial finding is
reversed, the commissioner must order a rehabilitation evaluation of the injured worker
to determme whether physical and/or vocational rehabilitation services and development
of a rehabilitation plan are appropriate for the worker, as set forth in section 5.3 of this
rule.

52. For the purposes of this rule, a five percent (5%) permanent partial
disability award for occupational pneumoconiosis is not considered an indication of a
permanent disability.

53. The rehabilitation assessment process is comprised of a series of steps, as
set forth in the following subsections.

541. Upon determining that the injured worker may be eligible for
physical and/or vocational rehabilitation services, the commissioner must refer the injured
worker to a qualified rehabilitation professional for a rehabilitation assessm The
qualified rehabilitation professional must review the injured workers’ file and fiay gather
additional information, as necessary to assess the m]ured worker’s potentlal for returning
to the workforce RPN

commissioner and the p
30} days after receipt of

@ the referral and cause copies to be served up _
The commissioner must enter a protestable order within §
the Opl.ELIOIl. The order must mf i

SR ¢ injured worker's rehabﬂlta-
se of t tl'llS paragraph is to quickly and inexpensively identify

urp
those injured workers who will not benefit from further rehabilitation efforts.

cessary to accurately




assess an injured worker’s status] the evaluation must be scheduled within forty-five (45)
days % if. "In conducting a ¢ : evaluation, a qualified
rehabili P collect and analyze information about the injured worker’s
medical, educational, vocational, social, legal, and economic cucumstances, including his
or her present physical and mental ability to participate in vocational rehabilitation
services. The evaluation may also include additional medical and/or vocational testing
if the qualified rehabilitation professional opines that the testmg is warranted in order
t id full

forms prescrlbed by the commissioner to assist the qua_hfied T ion professional
in the rehabilitation assessment process. The qualified rehabilitation professional must
decide whether the injured worker is li
services based upon the evaluatio,

, phy. ‘emotional status of the injured worker precludes a
full assessment, then the qualified rehabilitation professional must prepare a preliminary
report setting forth the facts and reasons that an assessment cannot be performed. The
qualified rehabilitation professional must state in his or her report whether the injured
worker’s employer or the injured worker failed to cooperate in the assessment process
and must state the facts that form the basis of the conclusion.

The commissioner must decide whether the injured worker is likely to
m vocational rehabilitation services based upon a consideration of 2 £
 the qualified rehabilitation professional’s report, information about
the nature and degree of the injured worker’s physical disability and the injured worker’s
employment history, existing skills, work life expectancy, interests, aptitude, education, and
likelihood of reemployment in the labor market.

54.1. If the commissioner concludes that rehabilitation services are not
warranted either because the injured worker has returned to work or because he or she
can return quickly to his or her preinjury job with the same employer without
modification of task, work structure, or work hours or because he or she cannot return
quickly to work with the assistance of physical and/or rehabilitation services, then the
commissioner will state this finding in a protestable order, entered pursuant to section
5% of this rule, and a rehabilitation plan will not be developed for the injured worker;
however, the commissioner may direct at some future time that the injur
further evaluated if, in the opinjon of the commissioner, it later appears p

quahﬁed rehabﬂrtanoﬁ profe
prepare a written report 1
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cas luation is performed and/or the plan is
ped by a qualified rehabilitation professional who is not employed by the
commissioner, the evaluation and/or plan must be reviewed and, if appropriate, revised
by a qualified rehabilitation professional who is employed by the commissioner, Copies
of any revised plans must be served upon the parties. The injured worker and/or the
injured worker’s employer may file comments and request changes to the rehabilitation
plan by filing the comments and requested changes in writing with the division within
fifteen (15) days after receipt of the rehabilitation plan. The comments must be served
upon the other party. Thereafter, the commissioner must make any appropriate
modifications to the rehabilitation plan within fifteen (15) days after his or her receipt
of the comments and suggested changes and issue the final rehabilitation plan in a
protestable order, entered pursuant to section 3.6 of this rule.

54.3. The injured worker must notify the commissioner regarding his or
her willingness to receive rehabilitation services in accordance with the rehabilitation plan
within fifteen (15) days after receiving notice of the final rehabilitation plan in the
protestable order issued pursuant to subsection 5.4.2. The injured worker must provide
the employer with a copy of this notification. If the injured worker does desire to
receive the physical and/or vocational rehabilitation services, the commissioner must
forthwith expend, after due notice to the employer, or must forthwith order the
self-insured employer to expend the amounts as may be necessary for physical and/or
vocational rehabilitation purposes.

54.4. In the event that the injured worker declines to receive rehabilitation
services or fails to participate and cooperate with the rehabilitation services in accordance
with the plan or if the injured worker’s employer fails to participate and cooperate in
accordance with the plan, the commissioner will invoke the provisions of section of
this rule.

53. The commissioner must issue any protestable decision rendered pursuant
to this rule in writing and must serve the decision upon the parties, with notice of the
; defined by West Virginia Code, §23-5-1 and -1h. If the commissioner
e development of a rehabilitation plan is appropriate, then development
of the plan will go forward despite the filing of an objection.

§85-15-6. The Rehabilitation Plan

6.1, A rehabilitation plan may include, but need not be limited to, any of the
following: counseling; prosthetic or adaptive devices that enmables an injured worker to
work at the same or similar occupation as at the time of injury; work site, work duties
or work hours modification to make it possible for the injured worker to resume suitable
gainful employment, including, when agreed to by the employer, assistance from
individuals with expertise in biomechanical engineering to assess any necessary job
modifications; vocational training or on-the-job training to assist the injured worker to
pursue a similar or new occupation; job placement assistance; payment of benefits under

11




the provisions of section 8.2 of this rule; and such other programs or services which
comply with the provisions of section 11 of this rule governing maximum disbursement
for vocational rehabilitation services and which increase the likelihood of reemployment
of the injured worker in suitable gainful employment when the plan is completed.

6.2. A rehabilitation plan must require that all physical and/or vocational
rehabilitation services be provided by providers registered under the provisions of section
10 of this rule. Except with the prior consent of the commissioner, no other providers
may deliver physical and/or vocational rehabilitation services to an injured worker under
an approved rehabilitation plan. The commissioner’s consent to utilize urnregistered
providers will not be given except upon a showing that an appropriate registered provider
is not reasonably available to the imjured worker. Providers who are located in the
injured worker’s geographic area and within the state of West Virginia must be utilized,
if possible. In state providers and out of state providers are both compensated pursuant
to section 11 of this rule.

6.3. A rehabilitation plan that provides for vocational retraining must give
preference to the utilization of schools and traiming facilities located in the injured
worker’s geographic area and within the state of West Virginia, thereby
need for the injured worker to travel extensively or to relocate. The plan must
preference to the utilization of public schools and training facilities over private
institutions.

6.4. Any rehabilitation plan developed and implemented under this rule is
subject to the seniority provisions of a valid and applicable collective bargaining
agreement, or arbitrator’s decision thereunder, or to auny court or administrative order
applying specifically to the injured worker’s employer, and will further be subject to any
applicable federal statutes or regulations.

§85-13-7. Implementation of the rehabilitation plan.

7.1.  The commissioner must implement a rehabilitation plan after the injured
worker’s acceptance notice is received pursuant to subsection 5.5.3 of this rule. While
an employer or the injured worker is permitted to object to the plan pursuant to section
5.6 of this rule, the implementation of the plan will proceed notwithstanding the
objection. In the event that the employer or the injured worker is successful in
challenging the plan, the employer’s account will be adjusted to reflect the appropriate
charge for costs associated with the rehabilitation plan. In the event that the plan has
not been completed at the time of the ultimate decision on the protest, the plan will be
modified, if necessary, to conform with the ultimate decision.

7.2. The duration of any rehabilitation plan developed, modified, or amended
hereunder may not exceed two hundred and eight (208) weeks, unless the commissioner
agrees to an extension pursuant to the provisions of section 7.3 of this rule.




73.  Upon request of any party or upon a determination by the commissioner,
the commissioner may order the suspenmsion, termination, or modification of a
rehabilitation plan based upon a showing of good cause including, but not limited to:

7.3.1. A changed physical condition which does not allow the injured
worker to confinue pursuing the rehabilitation plan;

7.3.2. The injured worker’s performance level which indicates that he or
she cannot complete the plan successfully;

7.3.3. A finding that an injured worker or the injured worker’s employer
is mot cooperating with a plan;

7.3.4. A finding that the rehabilitation plan is no longer necessary for the
injured worker’s reemployment;

7.3.5. A finding that a change in economic conditions has caused the
rehabilitation plan to be inappropriate; or

7.3.6. A joint petition submitted by the employer and the injured worker
seeking modification or termination of the plan. Any joint petition may include a request
to modify the provisions of a rehabilitation plan, including an extension beyond the
maximum duration as set out in section 7.2 of this rule or a request to extend benefits
beyond the maximum amount otherwise siated in section 11 of this rule., Supporting
reports must be filed with the petition. In ruling upon any petition to extend the
rehabilitation plan beyond the maximum period set out in section 7.2 of this rule or to
exceed the maximum cost stated in section 11 of this rule, the commissioner must
consider whether an extension of the rehabilitation plan is more likely than a denial of
the petition to result in less overall cost to the division or a self-insured employer.

7.4.  All physical and/or vocational rehabilitation services must be delivered in
accordance with the rehabilitation plan developed under section 5 of this rule. The
commissioner must assign a qualified rehabilitation professional employed by or under
contract with the commissioner or employed by the West Virginia Division of
Rehabilitation Services to monitor compliance with and progress under the rehabilitation
plan. The assigned qualified rehabilitation professional must contact the injured worker,
the employer, the injured worker’s treating physician, and the injured worker’s
rehabilitation services providers on a regular basis to monitor compliance with and
progress under the plan. In no event are the contacts to be less than at thirty day
intervals with each of the foregoing individuals or parties. In the event that the
rehabilitation services provided to the injured worker or the injured worker’s employment
do not comply with the rehabilitation plan, the assigned rehabilitation professional must
notify the commissioner and the plan must be modified as is just and necessary under
the circumstances.

7.5. The employment relationship between the injured worker and the injured

worker’s employer terminates after the employer is charged for the costs associated with
a rehabilitation plan implemented pursuant to this rule, if the plan does not provide
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that the injured worker will return to employment with that preinjury employer or if the
injured worker in fact does not return to employment with that preinjury employer.
However, the injured worker’s employer continues to bear the responsibility for the
injured worker’s and medical benefits.

T fher tranent thsaly
SINEHOVET 171 8 THE SEeCong i as provided under the Workers
Compensation Act, Chapter 23 of the West Virginia Code of 1931, as amended.

JCOMMENT: Successful completion of a rehabilitation plan paid by the former employer
should eliminate the potential for a subsequent claim of permanent total disability.
Otherwise, the incentive to provide adequate rehabilitation is reduced.]

§85-15-8. Modification of work and payment of indemnity benefits,

8.1. As part of a rehabilitation plan, an injured worker may return to work at
a transitional, light duty, restructured or modified work assignment, on either a temporary
or trial basis. The length of time of the temporary or trial return to work must be
determined on a case-by-case basis and must be specified in the rehabilitation plan. The
work assignment may include modifications of the duties, hours, or any other modification
which may assist the injured worker in attaining the goals of the rehabilitation program
and the rehabilitation plan.

8.1.1. Whenever the injured worker is asked to return to work under this
section, the prospective employer, whether the original employer or a new employer, must
furnish to the injured worker’s treating physician and the assigned qualified rehabilita-
tion professional a statement describing the available work in terms that will enable the
physician to relate the physical activities of the job to the injured worker’s impairment.
A copy of this statement must be filed with the commissioner and sent to the injured
worker. The physician must then advise the assigned qualified rehabilitation professional
as to whether the injured worker is physically capable of performing the work described.
The injured worker may consent to undertake the work assignment without the approval
of his or her treating physician if a physician selected by the commissioner determines
that the injured worker is physically capable of performing the work described.

8.1.2. Upon undertaking a section 8.1 job, the injured worker’s temporary
total disability benefits, if any, are terminated and he or she becomes eligible for the
receipt of temporary partial rehabilitation benefits, if applicable under section 8.3 of this
rule. If the work impedes the injured worker’s recovery to the extent that he or she
cannot continue to work, the injured worker’s temporary total disability payments, if
applicable, may be resumed when he or she stops working, as provided in section 8.2
of this rle. If the work comes to an end before the injured worker’s recovery is
sufficient in the judgment of the commissioner to permit a return to his or her usual job
or to other available work, the injured worker’s temporary total disability benefits, if
applicable, may be resumed but only for the period allowed by the rehabilitation plan
or the period provided for in West Virginia Code, §23-4-1c, whichever is longer.
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8.1.3. Once the injured worker returns to work under the terms of this
section 8.1, the employer may assign the worker only to the work that was described to
the physician, unless the injured worker gives his or her written consent, or his or her
physician conducts a prior review and gives approval.

8.2. In every case in which the commissioner orders physical and/or vocational
rehabilitation pursuant to a rehabilitation plan, the injured worker may be compensated
on a temporary total disability basis for any period in which the rehabilitation services
render him or her totally disabled, pursuant to West Virginia Code, §23-4-1c.

83. I the injured worker, pursuant to a rehabilitation plan, returns to
employment with the same employer or a new employer on either a temporary, trial or
permanent basis, in either a full time or part time capacity, and to either gainful
employment or a transitional, light duty, restructured or modified work assignment,
pursuant to section 8.1 of this rule, and if the injured worker’s average weekly wage
earnings are less than the average weekly wage earnings earned by the injured worker
at the time of the injury, then he or she may be entitled to receive temporary partial
rehabilitation benefits. The injured worker’s average weekly wage earnings for the
purposes of section 8.4 will be the worker’s acmal earnings. A full-time or part-time
educational program undertaken pursuant to a rehabilitation plan is considered a
modified work assignment for the purposes of this rule and participating in the program
entitles the injured worker to temporary partial rehabilitation benefits if the injured
worker is not otherwise employe ;
""" the Id

8.4. Temporary partial rehabilitation benefits are calculated, as follows:

8.4.1. The temporary partial rehabilitation benefit is seventy percent (70%)
of the difference between the average weekly wage earned at the time of the injury and
the average weekly wage earned at the new employment, to be calculated as provided
under West Virginia Code, §523-4-6, -6d and -14, for calculating temporary total disability
benefits;

8.4.2. The temporary partial rehabilitation benefits are not subject to the
minimum benefit amounts required by the provisions of West Virginia Code, §23-4-6(b);
and -

8.4.3. The temporary partial rehabilitation benefits cannot exceed the
temporary total disability benefits to which the injured worker would be entitled pursuant
to West Virginia Code, §§23-4-6, -6d, and -14, during any period of temporary total
disability resulting from the injury in the claim.




8.5. The amount of temporary partial rehabilitation benefits payable under this
section must be reviewed at least every ninety (90) days to determine whether the injured
worker’s average weekly wage in the new employment has changed and, if such change
has occurred, the amount of benefits payable hereunder must be adjusted prospectively.

8.6. Temporary partial rehabilitation benefits are only payable during the
implementation of a rehabilitation plan. Upon termination of the plan, as under section
7.3 of this rule or upon expiration of the plan, payment of all temporary partial rehabili-
tation benefits must be stopped irregardless of the injured worker’s then level of wages.

8.7. Payments of temporary partial rehabilitation benefits below the sum of five
($5.00) dollars will not be made because the benefit gives no economic incentive to the
injured worker and would be administratively too costly.

8.8. The injured worker cannot receive both temporary total disability benefits
and temporary partial rehabilitation benefits for the same time period.

§85-15-9. Final report on rehabilitation plam.

The qualified rehabilitation professional assigned to monitor an individual injured
worker’s rehabilitation plan pursuant to section 7.5 of this rule must file a final report
with the commissioner within 60 days after the rehabilitation plan is terminated or
expires. The report must include a description of the plan’s outcome, including but not
limited to the following information:

9.1. Whether the injured worker successfully completed the plan;

9.2. Whether the injured worker has been placed in suitable gainful employment
as defined by section 3.13 of this rule; 288

9.3. Whether the injured worker continues to search for suitable, gainful
employment and the nature of that job search;-and;

The final report must be served on the parties of record. The parties may file comments
on the report within fifteen (15) days after receipt of the report.

§85-15-10. Registration of providers.

On or before the first day of January 1994, and yearly thereafter, physical and
vocational rehabilitation services providers must register with the commissioner using
forms prescribed by the commissioner. New providers who enter the field during the
year may register at the time their service is first offered. Amny provider who does not
meet the requirements set forth in section 3 of this rule cannot be accepted for
registration. The commissioner must compile a list of rehabilitation services providers
and their qualifications and areas of expertise and specialization. The commissioner must
use the list of rehabilitation service providers in making rehabilitation referrals.
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Rehabilitation services may also be provided by employees of the West Virginia Division
of Rehabilitation Services or employees of the commissioner. All rehabilitation services
must be provided in accordance with rehabilitation plans implemented pursuant to this
rule and must be monitored by qualified rebabilitation professional employed by or under
contract with the commissioner or employed by the West Virginia Division of
Rehabilitation Services. The commissioner must remove or suspend from the list of
vendors any provider of rehabilitation services who knowingly fails to comply with the
provisions of this rule or a rehabilitation plan, or engages in other practices in violation
of West Virginia Code, 523-4-3c.

§85-15-11, Reimbursement for physical and vocational rehabilitation services.

11.1. The commissioner must reimburse physical rehabilitation providers for
physical rehabilitation services in accordance with the fee schedule in eifect at the time
the service is rendered, adopted by the commissioner pursuant to West Virginia Code,
§23-4-3, Only those physical rehabilitation services that are medically necessary and
within the scope of the applicable rehabilitation plan can be reimbursed pursuant to this
rule. The costs of physical rehabilitation services are not included in the ten thousand
dollar (510,000.00) limit on the cost of vocational rehabilitation, set forth under West
Virginia Code, §23-4-9 and section 11.2 of this rule. However, the division cannot
reimburse providers for physical rehabilitation services which require prior authorization
under the provisions of West Virginia Code, §23-4-3, or any rule adopted thereunder,
unless:

11.1.1. The physical rehabilitation services provider obtains prior authoriza-
tion;

11.1.2. The physical rehabilitation services provider requested prior
authorization but did not receive the approval of the commissioner prior to the rendering
of the service, provided that the commissioner later determines the service should have
been authorized as being medically necessary and related to a compensable injury; or

11.1.3. The physical rehabilitation service provider did not request prior
authorization, but later filed a reasonable explanation for the failure to request
authorization prior to the delivery of the service, and the commissioner determines that
the request would have been authorized if it had been submitted.

11.2. The commissioner reimburses vocational rehabilitation providers for
vocational rehabilitation services in accordance with the fee schedule in effect at the time
the service is rendered and as adopted by the commissioner pursuant to West Virginia
Code, §23-4-3, or in accordance with an agreement entered into between the provider
and the commissioner. No payment may be made for vocational rehabilitation services
unless the service is preauthorized by the commissioner. Additionally, no injured worker
may receive vocational rehabilitation services which cost in excess of ten thousand
(3$10,000.00) under any rehabilitation plan, with the following exceptions:
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11.2.1. Any injured worker who previousl the beneficiary of a
rehabilitation plan and who subsequently suffers a new ble injury is entitled to
receive additional vocational rehabilitation services reimbursable up to an additional ten
thousand ($10,000.00) dollars, if the commissioner determines that 2 new rehabilitation
plan is appropriate;

11.2.2. The costs of evaluations, reevaluations, preparation or modification
of a rehabilitation plan or plans, temporary total disability benefits, and temporary partial
rehabilitation benefits are not considered a part of the reimbursements which may not
exceed the sum of ten thousand ($10,000.00) dollars under this section; or

11.2.3. With the consent of the employer and the commissioner and upon
a showing of good cause, the total reimbursement for an individual injured worker’s
rehabilitation plan may exceed ten thousand ($10,000.00) dollars pursuant to section 7.3
of this rule. The excess amount must be agreed upon by the employer and the
commissioner.

11.3. In order to obtain reimbursement for services rendered, including the costs
of medicines and mechanical appliances or devices, physical and vocational rehabilitation
services providers must submit a verified statement on forms prescribed by the
comumissioner. The forms must be filed with the commissioner within two (2) years after
the service is provided or the medicines, mechanical appliances or devices are delivered.
Failure to timely submit a reimbursement form bars the provider from any right of
recovery from the commissioner or any other party including, among others, the injured
worker, the applicable employer, or any of their third party health care insurers.

11.4. No physical or vocational rehabilitation service provider is entitled to
receive reimbursement from any source other than the commissioner or a self insured
employer for any service, including the costs of medicines, mechanical appliances or
devices, deemed to be medically or vocationally necessary as part of the rehabilitation
plan or as a result of the compensable injury. Further, all physical and vocational
rehabilitation service providers are prohibited from making any charge against an injured
worker or any other person, firm or corporation for any service rendered as a part of
a rehabilitation plan or as a result of a compensable injury. Nothing in this section
prevents another agency of any governmental unit from agreeing to reimburse a service
provider for services rendered, '

11.5. In the event that an injured worker insists upon the delivery of a physical
and/or vocational rehabilitation service after being advised in writing by the service
provider that the service has been determined not to be medically or vocationally
necessary, the provider may charge the injured worker for the costs of such service
notwithstanding the provisions of section 11.4, but only if the provider first informs the
injured worker that he or she will be personally responsible for the costs of the service
and informs the injured worker as to the amount of the charge. If the injured worker
has other health care insurance which will pay for the service described in this section,
then the provider may bill that insurer for the service and no provision of this rule
prevents the provider from receiving reimbursement under the terms of the insurance
policy.
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§85-15-12. Cooperative efforts.

The division engages, where feasible and cost-effective, in cooperative programs
with the West Virginia Division of Rehabilitation Services to provide vocational
rehabilitation services to injured workers and with the other divisions of the Bureau of
Employment Programs to provide job placement services for injured employees. The
division 'develops and cultivates other cooperative programs with other human service
agencies and organizations, both public and private, to maximize the availability of
physical and vocational rehabilitation services to the industrially injured.

§85-15-13. Employer-managed physical and vocational rehabilitation services.

13.1. Except with regard to section 12 of this rule, an employer may provide its
own vocational and physical rehabilitation services to its injured workers.

13.2. In order to avail itself of the provisions of section 13.1, the employer must
petition the commissioner for authorization to provide physical and/or vocational
rehabilitation services to its injured workers. The petition must describe in detail the
manner in which the employer’s program functions and must affirmatively state that the
employer’s program meets all of the requirements of this rule. The employer’s program
may supply services over and above the minimum requirements of this rule and may pay
for services which would not be paid for under this rule if the program were being
operated by the division. If it is the employer’s intention to contract with a vendor of
physical and/or vocational rehabilitation services on a standing basis, then the identity
and qualifications of the vendor or vendors must be disclosed in the petition.

13.3. The petition must acknowledge that the employer will undertake the
processing and direct payment of all invoices and charges for physical and/or vocational
rehabilitation services. If the petition is approved, the division will not be responsible
for receiving, processing or issuing payorders for the invoices or charges.

134 If the petition is approved, the employer may undertake the responsibilities
and duties of the commissioner as stated in this rule, with the exception of section 12.
The employer need not obtain the approval of the commissioner on any pertinent issue,
after the petition is approved, but may make its own decisions. The employer’s decisions
must be in writing and must inform the injured worker of his or her right to file a
petition with the commissioner objecting to the decision pursuant to the provisions of
section 13.6 of this rule. The written decision must explain the section 13.6 specifica-

tions for the objection petition and the time and manner in which the petition must be
filed. ' '

133, If an injured worker disagrees with a decision rendered by his or her
employer pursuant to section 13, he or she may file with the commissioner a petition
setting forth the disputed decision and the basis for the disagreement. The injured
worker must file the petition with the commissioner within fifteen (15) days after
receiving the employer’s decision and must serve a copy of the petition upon the
employer. The employer may file a response with the commissioner within fifteen (15)
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days after receiving the petition and must serve a copy of the response upon the injured
worker. The injured worker must file any reply he or she wishes to make to the
employer’s response within ten (10) days after he or she receives the response. A copy
of the reply must be served upon the employer. The employer must furnish the division
and the injured worker with all available factual information in its possession or the
possession of any vendor under its control which relates to the disputed decision.
Thereafter, the commissioner must enter a protestable order affirming, modifying, or
reversing the disputed decision within thirty (30) days of the receipt of all requested
information. Any order entered by the commissioner pursuant to this section 13.6 may
be objected to by either the injured worker or the employer pursuant to the provisions
of West Virginia Code, §823-5-1 and 1h.

134. After an employer’s petition is approved, the employer must provide the
division with interim reports on its rehabilitation activities. These interim reports are due
on the dates specified by the division in the notice of approval. An annual report of the
employer’s rehabilitation activities for the period covered by the division’s fiscal year must
be filed by the employer with the division not later than sixty (60) days following the end
of each state fiscal year. The interim and annual reports must provide all information
requested by the division and must be in the form required by the division. The
information must be provided on both an individual injured worker basis and an
aggregate basis. The employer must immediately report to the division any changes it
makes with regard to vendors under a standing contract with the employer, which report
must identify any new vendor and its qualifications.

13.87. Failure by the employer to comply with any of the requirements of this rule
is good cause for the division to revoke the employer’s authorization to provide physical
and/or vocational rehabilitation services to its injured workers. If the authorization is
revoked, the commissioner must provide the employer with a notice of revocation,
inclnding notice of the employer’s rights to a hearing, as defined by West Virginia Code,
§29A-5-1 et seq. The employer must post all notices of revocation in the manner
described under section 13.4 of this rule.

§85-15-14. Preexisting rehabilitation plans.

Nothing in this rule prohibits the completion of vocational rehabilitation plans
approved prior to the effective date of this rule.

§85-15-15. Severability

If any provision of this rule or the application thereof to anmy entity or circum-
stance is held invalid, the invalidity will not effect the provisions or the applications of
this rule which can be given affect without the invalid provisions or application and to
this end the provisions of this rule are declared to be severable.

187622
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Werkers' Compensation Division

Honorable Andrew N. Richardson, Commissioner MAIN LOBEY

Workers’ Compensation Division
Bureau of Employment Programs
Post Office Box 3151

Charleston, West Virginia 25328

RE: Proposed Rules For Vocational And Physical
Rehabilitation

Dear Commissioner Richardson:

As General Counsel for the West Virginia Labor
Federation, AFL-CIO, I am hereby submitting my comments regarding
the proposed Physical and Vocaticnal Rehabilitation legislative
rules. Such comments will be limited to .the sections of the
proposed rules which raise concern.

Section 2.3 addresses the shared responsibility by the
injured worker and the employer. However, this section fails to
address what criteria is to. be used toc determine this shared
responsibility. If the vocational rehabilitation plan is approved
by the commissicner, there would also have to be some agreement
between the injured worker and the employer which would go the
issue of shared responsikility. Additionally, T"conduct” on the
part of either party would have to be determined by the facts. As
this section i= currxently written, therxe is no guideline ag to what
constitutes "shared responsibility."

Secticn 2.3.1 mentions an injured worker’s refusal to
cooperate in an authorized rehabilitation plan without a showing of
good cauge. However, there is no language in this sgection which
addresses the issue of the claimant’s medical condition at the time
of hisg or her refusal. There could conceivably be cases such as a
back injury where the claimant i1s in such pain as to render him
incapable of participating in a rehabilitation program. Is the
Commissioner going to consider something of this nature as good
cause? Will the Commissioner consider any subsequent change in the
claimant’s condition based upon prior wmedical evidence as
constituting good cause for the claimant’s nonparticipation? This
section needs to address what the Commissicner will construe as

"good cause.”
RECEIVED
i 0CT 0 4 1993

WCD LESAL OFFICE




Honorable Andrew N. Richardson, Commissioner
Re: Proposed Rules For Vocational And Physical Rehabilitation
Qctober 1, 19853 Page Two

I+ is also unclear what will happen in the case of a
claimant’s claim which has conflicting medical evidence as to the
claimant’s ability to participate in a rehabilitation plan. Will
there be a protestable order issued?

Thigs section alsc speaks to the issue of overpayment for
the claimant’s nonparticipation which may be refunded to the
employer and collected from the claimant as an cverpayment. What

statutory authority is there for such a rule?

Section 2.13 defines "suitable gainful employment." This
definition is extremely poor. It must be "suitable gainful
employment" in the claimant’s geographical loccation.

Section 5.1 establishes the presumption that 1f a
claimant receives less than 120 days of temporary total disability
benefits, he or she does not need rehabilitation services. Thig is
entirely too narrow. Thig does not take into consideration
situations where medical evidence in the file indicates that the
claimant is unlikely to returm to his or her original job or that
the original job could exacerbate the injury. There should be
language in this section that these types of cases will be reviewed
on a case-by-case basis in the light of the relevant medical
evidence.

Section 5.2.2 states that the Workers’ Compensation
Health Advisory Panel will develop guidelines for determining the
type of injuries that usually and customarily lead to permanent
disability. However, in addition to guidelines, each case must be
analyzed individually on the relevant medical evidence.

The last sentence of Section S5.3.2 regarding vocational
evidence and permanent total disability is fotally unacceptable.

Section 5.5 addresses the wvarious factors the
Commissioner must evaluate in deciding whether the injured worker
is likely to benefit from vocational rehabilitation sexrvices. The
last factor listed regarding likelihood of re-employment in the
labor market should be narrowed to the likelihood of re-employment
in the labor market in the claimant’s geographical location.

Section 5.5.2 mentions that, "In every case in which the
evaluation is performed and/or the plan is developed by a qualified
rehabilitation professional who is not employed by the
commissioner, the evaluation and/or plan must be reviewed and, if
appropriate, revised by a gqualified rehabilitation professional who
is employed by the commissioner." ZIf the gqualified rehabilitation

professional meets or exceeds the guidelines set by the Health Care




Honorable Andrew N. Richardson, Commissioner
Re: Proposed Rules For Veocational And Physical Rehabilitation
Cctokher 1, 1993 Page Three

Advigoxry Panel, why would there need £¢ be the extra delay of
having the evaluation or plan re-reviewed by one of the
Commissiconer’s rehabilitation professionals?

Section 5.5.4 fails to include any language to protect
the injured worker if he is medically unable to participate in the
rehabilitation plan.

Secticon 5.6 contains a provision for a reconsideration
request which will only serve to delay an already drawn out
process. It could arguably be used as a delay tactic, one which
could possibly slow down implementation of the claimant’s
rehabilitation program.

Section 6.3 mentiong the utilization of prowviders of
rehabilitation with the State of West Virginia and public =schools
and training facilities. What if the approved rehabilitation plan
covers training which is not available in the Sate of West
Virginia? As an example, there was one claimant whe was approved
for rehabilitation as a gunsmith. The Fund approved his training
at the Colorado School of Trades in Colorado. I think this section
should be gufficiently broadened to include those cases where the
claimant is found to be retrainable in an area not offered in West
Virginia.

Sections 7.3.1 throcugh 7.3.5, inclusive, are too vague as
currently written because they do not indicate what the burden of
proof is which constitutes "A finding...."

Section 7.5 is entirely too vague regarding termination
of the employer/employese relationship and 1s unacceptable as
currently written.

Section 8.1.3 1s completely worthless, as well as
unenforceable from the standpoint of protecting the claimant’s
rights. There is no mechanism which would protect the injured
worker from being jerked around by the employer and placed in Jjob
assignments  which are completely inconsistent with the
rehabilitation plan. The employer could inform the physiclan that
they had the injured worker doing the type of work that they were
supposed to, when, in fact, they had him doing work that was beyond
his physical demand level, and the disagreement would boil down to
the employer’s word versus the injured worker’'s word.

Section 11.2.3 should allow the total reimbursemsnt for
individual. injured worker’s rehabilitation plan to exceed $10,000
based upon a showing of good cause aleong with the consent of the
Commissioner. However, there is absolutely no reason that the




Honorable Andrew N. Richardscon, Commissioner
Re: Proposed Rules For Vocational And Physical Rehabilitation
October 3, 1983 Page Four

consent of the employer should be regquired before the $10,000
amount limit is allowed to be exceeded. If good cause has been
shown and the Commissioner acknowledges that gcod cause has been
shown, then there is no rationale to also require the consent of
the emplover. ’

Sections 13.1 through 13.8, inclusive, regarding
employer-managed physical and vocational rehabilitation services
are completely unacceptable and will never be agreed to by the West
Virginia Labor Federation, AFL-CIO. There is absclutely no
provigion which allows for any control over the employer regarding
the implementation of the rehabilitation program. Additionally, it
igs indicated in Section 12.5 that the employer need not obtaln the
approval of the Commissioner on any pertinent issue after the
petiticn is approved, and the employer may make its own decisions.
Such a proposed rule is absolutely ludicrous based upen its
disastrous potential for injured workers.

Thanking you for you consideration of all the foregoing,

Sincer ly yours,

TPM/k




CRANDALL, PYLES & HAVILAND

ATTORNEYS AT LAW
SUITE 414, MEDICAL ARTS BUILDING, PO. BOX 3465
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FAY (304 34$-3083

GRANT CRANDALL POST CFFICE BOX 556
BRADLEY J. PYLES LOGAN, WV 25601
JAMES M. HAVILAND

WILLIAM D TURNER TEL (109 7524000
JOAN G HILL BAX (304 7563123
P o ML September 30, 1993

BENTTA Y. WEHITMAN
HENRY M. HOILS, I
TODD A TWYMAN

PFCEIVED

Mr. Andrew M. Richardson oe1 05 ms
Executive Office _
Workers’ Compensation Division WCD LEGAL OFFICE

P. 0. Box 3824
Charleston, WV 25338

Re: Vocational and Physical Rehabilitation Proposed
Rules, Title 85, Series 15

Dear Mr. Richardson:

Comment has been invited with regard to the above-mentioned
proposed rules. Let me begin by saying that the attempt to provide
a more effective system by which to return workers to active
employment is clearly needed and has been for some time. The
general thrust of many of the rules contained in the extant
proposal is a good beginning in the revitalization of this process.

At the same time, there appear to be certain deficiencies in
the rules as proposed. The fact that these comments focus on some
of those deficiencies does not in any sense reflect overall
criticism of the general effort, which I believe to be a necessary
and worthy cne.

Turning to Rule 2.3.l1., there does not appear to be any
logical connection between the proposal to take into account as a
factor in determining permanent total or permanent partial
disability benefits the cooperation, or lack thereof, of an injured
worker regarding rehabilitation assessment and participation.
There are other more logical ways of inducing cooperation by
injured workers and efforts of this nature which will be perceived
to be punitive will not accomplish the goals generally provided for
by the regulations. :

. .Regulation 3.13 addresses the concept  of suitable gainful
employment. Initially, it should be made. clear that the labor
market which is relevant is a local, rather than statewide or
national, labor market. Additionally, there should be added a
floor, or minimum, below which a worker’s wage and benefit package
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may not fall regarding that worker’s particular suitable gainful
employment, should the worker not be able to return to his or her
former work. These additional protective guarantees relating to
Rule 3.13 should, of course, be integrated into the pricrities set
forth at Rule 4.1 et seq.

The provisions relating to the modification or extension of a
rehabilitation plan in Rule 7.3 et seq. need some alteration. The
present structure of those rules seem to suggest that extensions
beyond 208 weeks will not be permitted without employer
concurrence. There is no reason why, upon a showing of good cause,
a claimant may nct petition for such an extension, regardless of
employer concurrence. Likewise, an employee should be able, upon
showing of good cause, to extend eligibility for partial benefit
payments. The appropriate gquestion is whether the modified or
extended rehabilitation plan is more likely than a denial of the
petition to result in less overall costs to the division, the
employer, the employee and, in the long term, to the overall work
force in the state of West Virginia, and the future likelihood that
government will have to provide supportive services for that werker
should the plan not be approved.

The termination of the employment relationship contemplated in
Rule 7.5 is inappropriate. There 1is no reason to relate the
rehabilitation plan to whether the worker returns to work for the
former employer. The present language could cause significant
problems in terms of an unintended effect of the "termination" of
the employment relationship for the emplovee. Rule 7.5 simply
should be eliminated or drastically revamped.

A mechanism for the prompt evaluation of all claims in
relation to temporary partial benefits (Rule 8.3) needs to be
added. :

Rule 12 invelving employer-managed rehabilitation program and
return-to-work programs appears to put the onus on the employee to
petition should problems arise with regard to such a program. This
places the responsibility on the wrong foot. Our experience with
regard to the need to have the Fund be inveoclved in the
authorization of the provision of medical services and the like in
circumstances involving self-insured employers, and for that matter
other “employers, who have attempted to force workers to go to
certain doctors without going through the Workers’ Compensation
Fund has led many to question any system that does not require
approval by the Fund in such matters. Accordingly, this rule
should be revamped to require that the Fund approve rehabilitation
and return-to-work actions by employers and for there not to be a
reguirement that the employee has to initiate some form of protest
to trigger review.
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While there are other provisions that may require some
modification, and there are others about which I have not had the
opportunity to think through all of the implications, I hope that
these comments may prove to be of some value.

If you have any questions regarding these matters, please do
not hesitate to contact me.

Singerely,

Grant Crandall

GC/kle B
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Attomey at Law
1335 Virginia Street, East
Charleston, West Virginia 25301-3011
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(304) 346-0318

September 22, 1993

Executive Qffices

Workers’ Compensation Division
F. 0. Box 3824

Charleston, West Virginia 25338

Re: Comment - Title 85, Series 15
Proposed Legislative Rule -
Vocational and Physical Rehabilitation

Dear Sir:

I have reviewed the proposed Legislative Rule with respect to
Vocational and Physical Rehabilitation now on file with the Office
of the Secretary of State. The following comment is a general
comment on these regulations as opposed to addressing specific
language or technical aspects of these rules.

The Rule, at least in part, is designed to address the issue of
total and permanent disability and how vocational rehabilitation
plays a role in that determination. The Rule is very specific with
respect to procedure however, it contains very little in the way of
substantive - determination of what constitutes vocational
disability. The Rule does not specifically address how age,
education and previous work experience play a role in vocational
disability or vocational rehabilitation, nor does the Rule address
how exertional and nonexertional limitations caused by an injury
play =2 reole in disability determination or vocational
rehabilitation.

Vocational considerations have been part of Workers’ Compensation
law since the enactment of West Virginia Code 23-4-6(n).
Vocational <considerations were further emphasized in the
Posey/Cardwell cases. Even though vocational considerations have
been part of the law for some time, no systematic apprcach has been
proposed to deal with that issue. For example, there is no
"gquides" available that I kxnow of for vocational disability
equivalent to the AMA "guides" for the evaluation of whole man
medical impairment. This lack of any systematic approach leads to
a highly subjective determination of what vocational disability is.

West Virginia Workers’ Compensation Law, on the issue of total
disability, has moved inexorably toward the Social Security
definition of disability. As you know, the Social Security
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determination of disability places heavy emphasis on vocational
considerations. Unfortunately, mechanisms are not in place in the
Office of Workers’ Compensation similar teo those mechanisms in
place under the Social Security system to address vocational
issues.

Social Security determination of total disability is essentially a
two step process. Impairments are first determined, e.g. ability
to walk, stand, push, pull, lift, etc... Then, on the basis of
these impairments, a wvocational determination of disability is
undertaken. This vocational determination adds age, education, and
previous work experience to this determinatioen. On vecational
igsuesg, this two-step practice is not followed 1in the
administration of the Workers’ Compensaticn law. Conseguently, in
many Jnstances, the vocational evaluator is required to make
medical decisions for which he or she is not qualified or to base
vocational determinations on assumed medical findings still in
controversy. For example, a vocational evaluator may base his or
her evaluation on an assumption that an individual can 1lift and
carry 20 pounds before a determination is made that that assumption
is correct. If it is later determined that the claimant could not
lift and carry 20 pounds, then the vocational evaluation becomes
meaningless. I do not see how the proposed Rule addresses this
problemn. Unless and until this problem i1s addressed in some
fashion, the current, and highly subjective process, will continue.

I do have one comment with respect to the implementation and
administration of these rules. Under the Fiscal Note, it is
estimated that the implementation of the Rule would reguire
doubling of the size of the rehabilitation staff. In reviewing the
technical complexity of these Rules and having some practical
experience in dealing with the administration of Workers’
Compensation laws for twenty years, I doubt that this Rule can be
implemented and administered effectively with a doubling only of
the staff. It is my understanding that the rehabilitation staff at
present, consists of approximately 10 ccunselors, 2 clerks and 1
supervisor. Further, the counselors, do some of their own clerical
work. It is my opinion that even doubling the size of the current-
staff would not allow for the efficient administration of this
Rule. I believe that the fiscal "impact" of this Rule has been
vastly underestimated. Further, if only $10,000.00 per person is
assigned as the average expense for additional personnel, it is my
opinion that you will not be able to get the talent or dedication
necessary for the proper and gfficient administration of this Rule.

ard G. Atkins
EGA/pih
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TO: John Kozak

AGENCY: Workers' Comp.

FROM: JUDY COOPER, DIRECTOR, ADMINISTRATIVE LAW DIVISION
DATE: May 6, 1994 o

THE ATTACHED RULE FILED BY YOUR AGENCY HAS BEEN ENTERED INTO OUR
COMPUTER SYSTEM. PLEASE REVIEW, PROOF AND RETURN IT WITH ANY
CORRECTIONS. IF THERE ARE NO CORRECTIONS, PLEASE SIGN THIS MEMO
AND RETURN IT TO THIS OFFICE. YOU WILL BE SENT A FINAL VERSION OF

THE RULE FQR YOUR RECORDS.

PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FORM WITHIN TEN
(10} WORKING DAYS OF THE DATE YOU RECEIVED THIS REQUEST. CALL IF
YOU HAVE ANY QUESTIONS.

SERIES: _15 TITLE: 85 Workers' Comp.

* THE ATTACHED RULE HAS BEEN REVIEWED AND IS CORRECT.

SIGNED:

TITLE OF PERSON SIGNING:

DATE:
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* THE ATTACHED RULE HAS BEEN REVIEWED AND NEEDS CORRECTING. THE
CORRECTIONS HA (yAR D.

SIGNED:
TITLE OF PERSON SIGNING: legal Services Director
DATE : May 26, 1994

NOTE: IF YOU ARE NOT THE PERSON WHO HANDLES THIS RULE, PLEASE
FORWARD TO THE CORRECT PERSON.




