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October 14, 1959

The Honorable Ken Hechler
Secretary of State

State Capitol Building
Charleston, West Virginia 25305

Re:  Proposed Exempt Legislative Rule
Title 85, Series 15
"Vocational Rehabilitation"

Dear Secretary Hechler:

Please consider this letter to be my written approval for the filing of the
above-noted proposed rule

Pursuant to Enrolled Committee Substitute for House Bill 4030, Regular
Session, 1994, the Department of Commerce, Labor and Environmental
Resources was abolished. Pursuant to that same bill and to Executive Order No.
9-94 of the Governor, the Commissioner of the Bureau of Employment Programs
is empowered to promulgate rules without the consent or approval of a
department secretary.

Thank you very much for your assistance in this matter.

Very truly yours,

William F.Yieweg
Commissioner

Legal Services Division
One Player's Club Drive, Charleston, West Virginia 25311-1638 » http:/fwwwstate wvus/bep
Telephone 304/558-6100 = Facsimile 304/558-6I01



FISCAL NOTE FOR PROPOSED LEGISLATIVE RULE

Rule Title: Title 85 Series 15: Vocational Rehabilitation
Type of Rule: _X_ Legislative Exempt ____ Interpretive  Procedural
Agency: Bureau of Employment Pro grams
Workers’ Compensation Division
Address: 112 California Avenue

Charleston, WV 25305

1. Effect of Proposed Rule:

Annual Fiscal Year

INCREASE | DECREASE | CURRENT |. NEXT THEREAFTER -
ESTIMATED TOTAL Unknown | Unkaown | Uaknown Tomrnet Unknown
COST
PERSONAL SERVICES Unknown Unknown Unknown | Unknown Unknown
CURRENT EXPENSE 0 0 0 0 0
REPAIRS & 0 0 0 0 0
ALTERATIONS
EQUIPMENT 0 0 0 0 0
OTHER:
Claims expense Unknown | Unknown | Unknown Unknown Unknown

2. Explanation of above estimates:

Implementation of this rule change may require additional personnel to coordinate and track

the rehabilitation effort of injured workers whose ev
total disability benefits of 45 day
However, a potential reduction
employees returning to work s
rehabilitation services.

This reduction cannot be
be determined what the costs and savings will

expenses as a result of the proposed changes of this rule.

idence of record establishes temporary
$ or more versus the current rule of 120 days or more.
in total temporary disability benefits may result from
ooner as a result of the earlier delivery of vocational
reasonably estimated. Therefore, it cannot
be in claims expense and administrative




Rule Title: Title 85 Series 15: Vocational Rehabilitation

3. Objectives of this rule:

This rule establishes the policy and procedure of the Workers’ Compensation Division
related to assisting workers to return to suitable gainful employment after injury.

4. Explanation of Overall Economic Impact of Proposed Rule:

A.

Economic Impact on State Government:

It is expected that this rule will increase the administrative expenses of tracking and
maintaining the rehabilitation process of the affected claims and increase the
rehabilitation costs associated with these claims while potentially reducing the amount
of temporary total disability benefits paid on these same claims. In addition, the surplus
fund must absorb one-third of the rehabilitation costs for regular employers who
cooperate with the successful rehabilitation plan and self-insured employers will be
reimbursed for one-third of the rehabilitation costs.

Economic Impact on Political Subdivisions; Specific Industries: Specific Groups of
Citizens:

It is expected that employers who cooperate with the rehabilitation plan will benefit by
minimizing the costs associated with work-related injuries. Injured workers will benefit
by being returned to the workforce or being awarded appropriate disability benefits.

Economic Impact on Citizens/Public at Large.

It is expected that better health care management, specifically rehabilitation services,
will contribute toward better health care of injured workers.

Date: O(‘,W /51_, /¢7?

Signature of Agency Head or Authorized Representative:

William F. Vieweg
Commissioner, Bureau of Employment Programs



Summary of Proposed Exempt Legislative Rule
Statement of Circumstances
Title 85, Series 15
Vocational Rehabilitation

This rule establishes the requirements and procedures to be followed by
the workers’ compensation division, parties to claims
vocational professionals, and others involved in the d

of vocational rehabilitation services to claimants.

The workers' compensation division has proposed certain changes to this

rule to:

identify candidates for vocational rehabilitation in a more timely manner;

schedule candidates for vocational rehabilitation evaluations in a more
timely manner;

require employers to quickly identify and report candidates who may
benefit from rehabilitation services:

require the workers' compensation division to quickly refer candidates
for rehabilitation services to a qualified rehabilitation professional;

require the submission for approval of the compensation programs
performance council employer-managed vocational rehabilitation
services;

establish a reporting mechanism for employers who are allowed to
manage their own vocational rehabiiitation services; and

provide for reports from the workers’ compensation division to the
compensation programs performance council concerning employer-
managed vocational rehabilitation programs.

pending before the division,
elivery or proposed delivery



TITLE 85

LEGISLATIVE RULE e
BUREAU OF EMPLOYMENT PROGRAMS -+ [ /. 1.
WORKERS' COMPENSATION DIVISION
C’f\r .
SERIES 15

VOCATIONAL AND RHYSICAL-REHABILITATION

§85-15-1.  General.

1.1.  Scope. -- FhesaThis legislative rules establishes the requirements and
procedures to be followed by the workers' compensation division, parties to claims
pending before the division, health care providers, vocational professionals, and others
involved in the delivery or proposed delivery of physical-e—vocational rehabilitation
services to workerselaimanis-pursuantto- AL Va-Code-§23-4-8. Other types of health
care services provided or proposed to be provided to slaimantsworkers under other
provisions of W. Va. Code §23-4-3, are not within the scope of thesethls rules.

1.2, Authority. -- W. Va. Code §§21A-3-7(b) & (¢) and §23-4-8(8)§234-1c¢,
23-4-6, and 23-4-16.

1.3. Filing Date. - Aprild2-1904
1.4. Effective Date. -- July-4-—19894

1.5, Repeal of former rule. - Section 14.13, “"Payment for physical or
rehabilitation services, or appliances," of WV 85 CSR 1, "Administration Of The
Workers' Compensation Fund," filed April 15, 1986, and effective July 1, 1986, is
hereby repealed. To the extent that any other provision of WV 85 CSR 1,
"Administration of the Workers' Compensation Fund," filed April 15, 1986, and effective
July 1, 1988, conflicts with thesethis rules, then such provision is repealed and
replaced by the provisions of this legislative rule. WV 85 CSR 15, "Vocational and
Physical Rehabilitation”, filed April 12, 1994, and effective July 1, 1994, is hereby
repealed and replaced by the provisions of this legislative rule.

§85-16-2.  Purpose of Rule; Cooperation.

- s-thatdilt rsagoa] of
the workers compensanon program to aSS|st workers to return to suitable gainful
employment after an compensable injury. In order to ehcourageassist workers to
return to such employment and to encourage and assist employers in providing
suitablasuch employment to injured employees, it shall be a priority of the
commissionenvorkers’ compensation division to achieve early identification of
individuals likely to need rehabilitation services and to assessevaluate the rehabilitation
needs of these irjurad-employsesworkers. It shall be the goal of rehabilitation to return
injured workers to employment which shall be comparable in work and pay to that
which the individual performed prior to the injury. If a return to comparable work is not
possible, the geal of rehabilitation shall be to return the individuaiworker to alternative ]




suitable employment, using all possible alternatives of job modification, restructuring,
reassignment, ardplacement or training, so that the irdividualworker will return to
productivity with his or her employer or, if necessary, with another el employer. Fhe
Legislature—further—finds—that—ilt is the shared responsibility of the employer, the
employee, the physician and the commissiorerdivision to cooperate in the
development of a rehabilitation process designed to promote re-employment for the

worker.irjured-employes—

2.2. Every injared-worker and his or her employer are required pursuant to
thesethis rules to participate in rehabilitation evaluations. and the development and
implementation of rehabilitation plans—and—t-he—&m-p-lementahon—of—pehabmmn
pregrams- Additionally, the ijueed worker and his or her employer are required to
share in_the responsibility for the success of the individual injured—worker's
rehabilitation-plar.

2.2.4a. ured—w\Workers who cooperate with the—rehabilitation

assessment—prasese—and fully participate in authorized rehabilitation plans are
entitledeligible to receive temporary dlsablllty beneflts upon |n1t|at|on of the

rehabilitation plan he

d+ea-b+ht-\,«—benems, An Humd—workers refusal to cooperate Wlth the rehabllltatlon

assessmaentevaluation process or to participate in an authorized rehabilitation plan
without a showing of good cause is a factor{s} for the cemmissiererdivision to consider

in determining the amount of any permanent partial disability or permanent total
disability award to which the irjured-worker might otherwise be entitled. A worker who
fails, without a showing of good cause, to participate in a rehabilitation evaluation or
authorized rehabilitation plan will be denied permanent total disability benefits. A
worker who fails to cooperate and fully participate in a rehabilitation plan following
initiation of temporary benefits upon approval of the rehabilitation plan shall have
temporary benefits ceased effective the date the worker ended his or her participation
in the rehabilitation plan or upon determination by the division that the worker ceased
to be cooperative in the previously approved rehabilitation plan. A worker's
cooperation regarding rehabilitation efforts and plans includes, but is not limited to: full
participation in the rehabilitation evaluation, adherence to specified terms of the
rehabilitation plan, attendance at appointments as required, maintenance of contact as
requested with his or her qualified rehabilitation professional and the division regarding
progress made in the rehabilitation process and plan, and acceptance of suitable
gainful employment as identified by a qualified rehabilitation professicnal.

2.2.2:b. Employers who cooperate with the rehabilitation
asseseentevaluation process and fully participate in authorized rehabilitation plans
benefit from the rehabilitation process by minimizing the costs associated with work-
related injuries. The commissienerdivision must consider an employer's workers'
compensation vocational rehabilitation record in assigning an experience rating if the
employer is a subscriber and in establishing and reviewing a security requirement if the
employer is self-insured, to the extent allowed by the—legislative rules governing

ratemaking and undenertmg practices and cR-workers—compensation-premidm—rates
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chapter 23 of the West V[rglma Code The Gemmmnerdlwsmn may consnder an
employer's failure to cooperate with the development or implementation of a
rehabilitation plan under thesethis rules, without a showing of good cause, in
determining the amount of any permanent partial disability or permanent total disability
award. Employer's cooperation regarding rehabilitation efforts and plans includes, but

is not limited to: full participation in the rehabilitation evaluation, reasonable efforts to
provide reemployment opportunities to workers upon full release or release with
restrictions, reasonable efforts to provide assistance to the worker returning to
transitional, part time, modified or alternate employment. If the preinjury employer
cooperates in the development of a rehabilitation plan that resuli-inthe-irjsredreturns
the worker returning-in-an-to employment-capasity with the preinjury employer-pursdant
to-a-reha-bt-l-ntatten—plan then the preirjur~employer may request that one-third of the
charges associated with vocational services be credited toshali-have its account, if the

employer is a subscnber to the workers compensatlon fund. ad,uu-sted-se-t-hat-MG-th#ds

Ln-a-s-imuar-inetance,—alf the preinjury

employer is self insured, the employer will be relmbursed one-third of the vocational
rehabilitation costs incurred.

2.2.3-C. In determining whether an employer or an isjsad worker
has cooperated in the rehabilitative effort, the following standards are to be used:

a2.2.c1. Whether medical andmedical—surgical—er vocational

opinions substantially concur that the operatier—treatment; servicer or program is
indicated to bring about a return to employment;

b.22.c2. Whether it is reasonably safe and not attended by
unusual suffering or risk for the &laimanrtworker to participate;

&2.2.c.3. Whether it is likely that the eperation—ireatment;

service, or program will produce rateralmeasurable physical and/or vocational
improvement; and

d-2.2.c4. Whether a person of ordinary prudence and courage

would undea:ge-the-eperat&en-r-trea-tment—partlmpate in the service; or program for his or

her own betterment regardless of compensatlon —I-f—eaeh—ef—these—req-mements

224 2.2.¢c5. Injured—wWorkers and employers may provide the
division with am written explanation of actions or inaction and how that action or
inaction affects the disabilityoutcome of the claim,injured—worker which shall be
considered by the semmissionardivision in making the aforesaid determinations under

subsections 2.2.4.a. and 2.2=-b ., “and 2.2.c.——2.2.5—hlotwithstanding—ary—other
3




2.2.d. Section 2 of this rule establishes the minimum standard for an

employer providing assistance to a worker to return to employment; it is not intended to
limit additional assistance that an employer may provide to a worker.

2.3. In making a ruling that a party has failed to cooperate, the division shall
issue a protestable order. Where there are disagreements between the injurad-worker,
the employer, or the division so as to cause the filing of a formal objection, the parties
are encouraged to utilize the mediation process provided for by W. Va. Code §23-5-
1(d).

2.4. Physicians and other health care providers are also responsible for
assisting and encouraging workers to return fo suitable gainful employment and
providing assistance to employers in determining accommodations for each worker.
Physicians’ and other health care providers’ cooperation regarding rehabilitation efforts
and plans includes, but is not limited to: full participation in the rehabilitation
evaluation, full participation in providing updated medical documentation pertaining to
current and anticipated treatment plans and restrictions, encouraging communication
between the worker and his or her employer, familiarity with the worker's essential job
functions, provision of medical documentation to assist in returning to transitional, part
time, modified or alternate employment. Repeated failure by a physician or other
health care provider to cooperate in rehabilitation efforts may result in suspension or
termination pursuant to §23-4-3c of the W.Va. Code.

2.5. Qualified rehabilitation professionals are responsible for assisting and
encouraging the workers, employers, physicians and other health care providers to
fully participate and cooperate in the rehabilitation process. The qualified rehabilitation
professional must be knowledgeable on all statutory requirements, adhere to required
time parameters in providing required services, and provide information to all parties
involved in the claim. Repeated failure by a qualified rehabilitation professional to be
fully cooperative in the rehabilitation process may result in suspension or termination
pursuant to §23-4-3c of the W.Va. Code.

§85-15-3.  Definitions.

As used in this legislative rule, the following terms have the stated meanings unless the
context of a specific use clearly indicates another meaning is intended.

3.1. "Commissioner' means the commissioner of the bureau of employment
programs pursuant to W. Va. Code §21A-2-1, and W. Va. Code §23-1-1, and any
deputies designated pursuant to W. Va. Code §21A-2-12 & -13. For the purposes of
thesethis rules the executive directorsesratary, the director of the office of benefits
management, and—the—superviser—oi—the—rehabilitation—sestion—or those positions’
respective successors, are designated as deputies. Additional deputies may be
designated, as deemed appropriate.




32 "Division" means the workers' compensation division within the bureau of
employment programs as provided for by W. Va. Code §21A-1-4, and W. Va. Code
§23-1-1 et seq.

3.3. "njury" and derivative words have the meaning ascribed to the term
"injury" by W. Va. Code §23-4-1.

3.84. "Qualified rehabilitation professional” means a person who meets
the criteria set forth in 85 CSR 27, Qualified Rehabilitation Professional. bas~the




3-8-2—Nothing in this subsection precludes an employer from developing

a managed care program or a vocational rehabilitation program, defined elsewhere in
thisby—sestion—13—oi—these rules, to promote the workers retumn to productive
employment; provided that, all providers of vocational rehabilitation services must meet
the gqualifications-requirements of these-this rules and must be registered under section
10 te-these-of this rules.

3.425. "Rehabilitation plan” means a plan or a modified plan for physical and/or
vocational rehabilitation designed to facilitate the injured worker's return to work
developed in accordance with thesethis rules by a qualified rehabilitation professional
and approved by the cemmissiorerdivision. A rehabilitation plan must be developed
utilizing the following standards: the worker should be an active participant in the plan
development; all parties to the claim should be in agreement with the plan prior to ifs
implementation; the plan should be signed by the worker, the qualified rehabilitation
professional and agreed to by the division; the plan should identify clearly stated goals
with action steps directed toward achieving the goal; the plan must identify all individual
responsibilities and individual action steps, payment expectations and time frames for
completion; rationale for the rehabilitation plan, criteria for completion, suspension and
termination of the plan must be addressed; costs associated with the delivery of all
services are to be indicated, including professional service costs.

3.446. "Served upon the parties" means depositing the document to be served
in the regular United States Mail, properly addressed and postage paid.

3.437. "Suitable gainful employment" means employment-work which has been
identified by the use of a labor market survey, which exists within the worker's
geographic area, within the scope of a worker's transferable skills as identified by a
transferable skills analysis or a formal vocational evaluation or both, that restores the
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injured worker as closely as possible to the preinjury level of earnings, his-e—herlevs!
MWMHW into consideration the worker's future

earning capacity and functlonal abilities resultlng from the compensable |njury #o-the

su;nant-and-futu;e-cond#&on-of—the-laber—maﬂsal—Nothlng in thls def nltlon proh[blts
providing ar—injured worker with vocational rehabilitation services which enable the
irpured-worker to obtain a job with a higher economic status than he or she would have
been able to attain without such vocational rehabilitation, provided the rehabilitation
plan demonstrates that the injured-worker is not able to return to his or her prior
employment and that such vocational rehabilitation services are necessary to increase
the likelihood of reemployment. It is the responsibility of the qualified rehabilitation
professional to fully demonstrate that the chosen vocational goal is both suitable and
gainful for the worker.

3.408. "Vocational rehabilitation services" means professional services
reasonably necessary due to the compensable injury or resulting from the
compensable injury, to enable an injured worker to return to suitable gainful
employment as soon as practical. Jhe—ehabilitaticn—sendces—include—but—are—pot

3.8.a. Alternate/Modified job review-  The review of a job process

and the essential tasks involved to determine if changes can be made that would
reasonably accommodate the worker on a temporary or permanent basis to facilitate
a return to employment. Changes may include, but are not limited to, adaptation of
the work environment, elimination or reassignment of non-essential job tasks,
recrganization of work flow or the provision of assistive or adaptive devices. Division
assistance is available for the provision of assistive or adaptive devices, as long as
the device is required to compensate for the resulting compensable impairment, the
employer has demonstrated that they are not in a position to provide reasonable
accommodation, and it is demonstrated that the device will be beneficial in returning
the worker to temporary or permanent work.

3.8.b. Assistive devices- Physical aides, appliances or mechanical
devices that will increase the worker's independence or provide assistance in
performing an essential job task to facilitate a return to work. Assistive devices

7




should be identified in the alternate/modified jobs review, ergonomic evaluation, or
upon a later determination of necessity.

3.8.c. College training-  Education provided in a post secondary
setfting such as a college or university, that provides academic and practical skills
education in the area of study. To be recognized as “college” training for the
purposes of this rule, criteria as set forth in section 15 of this rule must be met.

3.8.d. Formal vocational evaluation- A systematic, objective
evaluation of the worker's skills, aptitudes, interests and functional ability to assist in
the formation of suitable vocational goals. A formal vocational evaluation may be
used when a worker has a limited work history, limited perceived interests, suspected
cognitive impairment or when additional information is required regarding the
worker's transferable skills for appropriate rehabilitation plan development.

3.8.e. Job analysis-A formalized process of gathering information
regarding the essential tasks of a job. Information is gathered by direct observation of
the job, contact with employers and workers, and research of relevant reference
material. The information is then translated to required worker traits that are essential
for job performance. Job analysis documentation is to be provided to the division, as
well as all parties to the claim. All resources utilized to conduct the analysis are to be
referenced in the report.

3.8.f. Job placement services- Services that take into consideration
the worker's transferable skills, the labor market, functional capacities and
reasonable economic requirements, in order to facilitate the direct placement of the
worker into the work force. The worker is expected to be fully participant in job
placement efforts and document and report to the qualified rehabilitation professional
the recommended job contacts per week as called for in the rehabilitation plan. It is
reasonable that job seeking be conducted up to fifty (50) miles from the worker's
home. The worker is to provide the qualified rehabilitation professional with a job log
on a bi weekly basis. The qualified rehabilitation professional will conduct a minimum
of one (1) random check per week from the worker's job log, to ensure the worker’s
compliance and appropriateness. These checks will be fully documented in the
qualified rehabilitation professional's menthly progress report. If the qualified
rehabilitation professional finds through the random checks that job contacts are not
in keeping with the rehabilitation plan or if job logs are not submitted by the worker
on a bi weekly basis, the qualified rehabilitation professional will immediately notify
the division. Job placement services will be authorized for no longer than ninety (90)
days. The qualified rehabilitation professional must substantiate the need for the time
period that is being requested. If it is found that the worker does have transferable
skills, has been provided with job seeking skills training, appropriate jobs do exist in
the labor market and the worker has been unable to obtain employment within a
reasonable time period, the qualified rehabilitation professional will recommend case
closure. If it is found that the worker has been unable to obtain suitable employment,
and/or does not possess transferable skills that are compatible with the labor market,
the qualified rehabilitation professional will recommend that the next hierarchy of
rehabilitation services be initiated.

3.8.g. Job seeking skills training- Training provided to the worker by the

8




qualified rehabilitation professional or other qualified vocational provider that instructs
the worker in the completion of job applications, interview skills, appropriate dress
and appearance, resume preparation, response to difficult questions, teiephonic
skills, securing job lead resources, follow up with contacted employers and proper
documentation of efforts. These services are to be fully documented by the qualified
rehabilitation professional and copies of all information generated is to be provided to
the division and all parties to the claim.

3.8.h. Labor market survey- A formalized process of determining
the number of jobs that are in existence in a geographic area that are compatible
with the worker's transferable skills, functional capacities and reasonable salary
requirements. It is reasonable that this survey be conducted up to fifty (50) miles from
the worker's home and/or previous location of employment. Labor market survey
documentation is to be provided to the division and parties to the claim. All resources
utilized to conduct the survey are to be referenced in the report.

3.8.i. Medical case management- Assistance in the coordination
of medical services to ensure that the worker is receiving and cooperating with
medical services appropriately to facilitate a return to employment or to actively
participate in a rehabilitation plan. Any qualified rehabilitation professional
recommending medical case management as part of a rehabilitation plan must in the
plan acknowledge familiarity with the health care advisory panel's recommended
treatment guidelines. Programs of this nature shall be limited to three (3) months in
duration. Rehabilitation plans that include medical case management as a service
must also have concurrent vocational rehabilitation services involved which will
enhance and expedite the worker's readiness to return to employment. Cases
involving catastrophically injured workers will be reviewed on an individual needs
assessment basis, and appropriate authorization as needed will be considered by the
division.

3.8.j. On-the-job fraining- Education to develop knowledge and skills
for a particular occupation provided by an employer that allows the learning of
essential job tasks under actual employment conditions. To be recognized as “on-
the-job” training for the purposes of this rule, criteria as set forth in section 15 of this
rule must be met.

3.8.k. Rehabilitation counseling- A service where a qualified
rehabilitation professional interacts with workers, employers, physicians and other
health care professionals in providing guidance in the selection of a vocational goal
that is consistent with the worker's physical, medical and mental capabilities,
aptitudes, interests, education, transferable skills, labor market availability and
reasonable economic requirements. Rehabilitation counseling is provided in all
stages of the rehabilitation process and encourages the worker in independent
problem solving to facilitate the transition back to employment. The qualified
rehabilitation professional will also provide information to the parties to the claim
regarding the requirements of the division and the implementation of those
requirements. Consultation with division employees is not defined as part of
rehabilitation counseling.

3.8.1. Remedial Education-Training provided through adult basic
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education programs through specific course work and tutoring, which assists in
obtaining a general education diploma. Programs of this nature shall be limited to 6
months in duration. To the extent it is economically and otherwise feasible, providers
who are located in the injured worker's geographic area and within the state of West
Virginia are to be given preference. If costs are incurred, the adult basic education
program will be required to register with the division as a vendor and submit invoices
on forms prescribed by the division. The division may reimburse the worker at a rate
of ten cents ($0.10) per mile, while traveling in relation to the remedial education
rehabilitation plan. This reimbursement may not be authorized if the worker is
traveling a lesser distance than when employed by the preinjury employer. The
division does not pay advancements in remedial education rehabilitation plans.
Forms for submission of monthly progress reports will be provided to the worker by
the qualified rehabilitation professional developing the rehabilitation plan upon the
division’s approval of the plan. It is the responsibility of the qualified rehabilitation
professional to ensure that the remedial education training center and the worker
understand their rights and responsibilities involved with a remedial education
rehabilitation plan. Rehabilitation plans that include remedial education as a service
must also have concurrent vocational rehabilitation services involved which will
enhance and expedite the worker’s ability to return to employment.

3.8.m. Vocational/Technical training- Education provided in a formalized
setting that provides the worker with practical application of essential job tasks. To be
recognized as “vocational/technical’ training for the purposes of this rule, criteria as
set forth in section 15 of this rule must be met.

3.449. "Vocational rehabilitation services providers" means licensed physicians,
licensed psychologists, hospitals, licensed registered nurses, vecatichal+ehabilitation
ceuhsslors—and public and private agencies, companies, and corporations which
provide to injured workers vocational rehabilitation services including but not limited to
vocational retraining, testing, cewhselrg—evaluation and job club or assistive
technologyplacerment—serdees. To qualify as a vocational rehabilitation service
provider under thesethis rules, a person must demonstrate that he or she has
adequate education, fraining and experience in the rehabilitation field and must have
access to the necessary space and equipment needed to provide the service offered,
or the entity must demonstrate that it employs workers who have adequate education,
training and experience in the rehabilitation field and that it has access to the
necessary space and equipment needed to provide the service offered. The werkers:
serpensaticR—health—care—advison—panel-division will establish guidelines on the
education, training and experience necessary to qualify as a vocational rehabilitation
service provider under thesethis rules. The division must decide on a case-by-case
basis whether an individual has the education, training, and access or an entity
employs individuals who have the education, training and access necessary to qualify
as a vocational rehabilitation service providers under thessthis rules.

3.44-49.a. Until the health—care—adviserr—paneldivision establishes

such guidelines for ~ vocational rehablhtatlon services providers, any individual or
organlzatlon H




has obtained nationally recognized certification in the field of rehabilitation and which
maintains such certification shall be presumed to be qualified unless proven otherwise.

3.4=29.b. The term does not include licensed physicians, licensed

psychologists or hosp|tals where the services being provided to an-injured-employes a
worker fall under the provisions of W. Va. Code §23-4-3, and are outside the scope of

the pertinent rehabilitation plan.

3.10. "Wrjwred-w\NVorker' means an employee entitled to workers' compensation
benefits as the direct result of a work-related injury, as provided under W. Va. Code
§23-1-4-23-4-1.

3.11. "jured-wWorker's employer” means an employer charged pursuant to
W, Va. Code §23-4-1, for a work-related injury and any physical-andier vocational
rehabilitation associated with the injury.

§85-154. Priorities.

4.1.  Qualified rehabilitation professionals must utilize the following priorities.
No higher numbered priority may be utilized unless the cemmissionerdivision has
determined that all lower numbered priorities are unlikely to result in the placement of
the irjured-worker into suitable gainful employment. If a lower numbered priority is
clearly inappropriate for the injured-worker, the next higher numbered priority must be
utilized. The rehabilitation plan must explicitly state the reasons and rationale for the
rejection of any lower numbered priority. The priorities are as follows:

4.1.4a. Return of the ipjered-worker to the preinjury job with the
same employer;

4.1.2b. Return of the injured-worker to the preinjury job with the
same employer and with modification of task, work structure or work hours;

4.1.3-c. Return of the injured-worker to employment with the same
employer in a-cifferentan alternate position:

4.1.4d. Return of the irjutad-worker to employment in a different
position with the same employer and with on-the- job training:

4.1.5-e. Employment of the isjured-worker by a new employer ard
without training utilizing transferable skills;

4.1.64. On-the-job training of the irjred—worker for employment

with a new employer designed to lead to suitable gainful employment in the labor
market; provided, that there exists a reasonable expectation that the worker will obtain
such employment upon completion of the program; or

4.1.4g. Enroliment of the ipjured—worker in a retraining program
which consists of a goal-oriented period of formal retraining designed to lead to
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suitable gainful employment in the labor market; provided, that there exists a
reasonable expectation ef—that the injured—worker will actually obtaining such
employment upon completion of the program.

§85-15-5. Identification of Rehabilitation Candidates; the Rehabilitation
Evaluation Process.

5.1, The cemmissicnerdivision may presume ar—irjured— worker does not
need rehabilitation services if the evidence of record establishes that the injured-worker
will receive less than 42045 days of temporary total disability benefits, medical
documentation exists in the division’s files that the rjured-worker has been or will be
released willk-be-able-to return to his-or-herformerjob-afterteaching-maximum-edical
m;preueman-tunrestr:cted employment, that the irjwred—worker has no permanent
disabilityimpairment (0%) resulting from the compensable injury, or that the injured
worker is receiving retirement benefits. The commissiorerdivision must make an entry
to the file stating #kat a finding that rehabilitation services are not needed was-mads.

5.2.4- The scemmissienerdivision must erderauthorize a rehabilitation
evaluatlon of the worker by a quallf ed rehablhtatlon professmnal vhder—subeacticn
- as defined by
t-hesethls rules to determlne whether physmal and/or vocatlonal rehabllrtatlon services
and development of a rehabilitation plan are appropriate for the worker in each of the
following cases:

ab.2.a. information contained on file upon determination of
compensability indicates that the a-worker has sustained an injury that has or is likely

to result in temporary disability in excess of forty-five ere-hundred-andtwenty(120)
(45)days;

b5.2.b. a worker has not returned to work after ineurrirgsustaining
an injury reasonably suspectedexpected to result in a permanent disabilityimpairment;

5.2.¢c. a worker has not returned to work and the medical evidence of
record indicates it is likely a permanent impairment will result;

5.2.d. a worker has a history of sustaining an injury to the same body
part or body parts which may reasonably be expected to interfere with performance of
essential job tasks;

5.2 e.a worker has not returned to work and has been found to have
sustained a permanent disabdiyimpairment;

d5.2.f. a worker was evaluated ene-hundred-{100thirty (30) days earlier

and was not then found to be a candidate for physical or vocational rehabilitation
services and has not returned to work as a result of the injury;-e¢

85.2.9. a worker for whom a section 5.1 presumption was not
made and whose possrble need for rehab|l|tat|on services remains undecided.




5.2.3h. For the purposes of thesethis rules, a five percent (5%)
permanent partial dlsablllty award for occupational pneumoconiosis is not considered
an indication of a permanent disability.

5.3. Any worker mustFhe-commissione—must-directihat-an-irjured-worker be

evaluated for the delivery of physical and/or vocational rehabilitation services and the
possible development of a rehabilitation plan in amyall workers' compensation claims
pending before the comumissiopardivision for a—permanent total disability
consideration. evaldation—i medi ioR irdi

. BG AII evaluatlons WI|| be
conducted in compllance W|th thls rule by elther a quallt' ied rehabilitation professional
assigned by the division or by a member of the interdisciplinary examining board as

provided for by W.Va. Code §23-4-6. pursuani-to-section-5-4-ofthesarules:

5.3.4-a. If the commissisrardivision or the interdisciplinary
examining board determines pursuant-to-section-5.5-cftheseFulas-that physical and/or
vocational rehabilitation services cannot assist the ipjurad—worker in returning to
suitable, gainful employment, as defined by section 3.437 of thesethis rules, then he-or
she-the division will lift the stay and enter an order on the permanent total disability
petition or request.

5.3.2b. If the commissieRerdivision or the interdisciplinary
examining board determines pursuant to section 5.5 of thesethis rules that physical
and/or vocational rehabilitation services can assist an-injured worker in returning to
suitable, gainful employment, as defined by section 3.437 of thesethis rules, then he-or
she-willi#-the stay will continueand-erter—an—erder on the permanent total disability
petition or request. J-FI—htS—OI’—hGI‘—dGGIS-I-OH—tThe eem-nm-eelone;dlwsmn will issde—a

nefe;authonze the Hu;ed—worker to part|CIpate in physmal and/or vocatlonal

rehabllltatlon as recommended by the quallfled rehabllltatlon professional.

5 Rabiliis . - he decision
shall dlrect that |f the rehabllltatlon eﬁort falls then the stay of the permanent total
disability petition or request shall be removed and the petition or request acted upon

appropriately.

54. The rehabilitation assessmentevaluation process provides for the
collection of information, within reasonable time parameters, for a qualified
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rehabilitation professional to use to determine if the worker will likely benefit from
rehabllltatlon plan development to assist in a tlmely return to employment S-compreed

5.4.4-a. Upon determining that the injured-worker may be eligible
for physical and/or vocational rehabilitation services, the cemmissionrerdivision must
refer the ijured-worker to a qualified rehabilitation professional for aevaluation of
rehabilitation needsassesement. The qualified rehabilitation professional must review
the injured-worker's file, contact the worker, contact the employer, contact the treating
physician and gather additional information, as necessary, to asecessecvaluate the

+n+u-|:ed-workers potentlal for returnlng to the work force Ihe-quahﬁed—;ehammatlo.n

54.2-b. The qualified rehabilitation professional must comply with

this subsection and with section 4.1 wherever—ar—iR-depth—during the evaluation

processis—hacassary to accurately assessevaluate ar-irjured worker's status. The
evaluation must be completed and served on the division and parties to the claim

within thirty (30) days after the division identifies the need for evaluation and refers the
worker to the qualified rehabilitation professional for rehabilitation services.




5.4 3-c. In conducting a subsectior-5-4-=2rehabilitation evaluation, a
qualified rehabilitation professional must collect and analyze information about the
wjured—worker's medical, educational, vocational, social, legal, and economic
circumstances, including his or her present physical and mental ability to participate in
vocational rehabilitation services. The evaluation may also include additional medical
andierformal vocational testing or functioning evaluation if the qualified rehabilitation

professmna[ opines that the testing is warranted in order to provide a full

assessmentevaluation—ard—i—the—additional—testing—is—praautherized—by—the

cormmissioner. The injwred-worker,'s the employer and the treating physician must
provide information and cooperate as outlined in section 2 of this rulean—f.or-ms

mhab&l-&t-ahon—assess#m&t—pﬁocess The quahfed rehab[htatlon profeSSIonaI must

decide whether the injured—worker is likely to benefit from vocational rehabilitation
sepvcasplan development based upon the evaluation.

ab4.c.1. If the qualified rehabilitation professional determines
from attempting to performing the subsestisr-5-d-2rehabilitation evaluation that the
medical, physical or emotional status of the mjured—worker precludes a full
assesshentevaluation, then the qualified rehabilitation professional must prepare a
preliminary report setting forth the facts and reasons that an assesemenrievaluation
cannot be performed. The qualified rehabilitation professional must state in his or her
report whether the injured—worker,/s the employer or the imjed—workertreating
physician failed to cooperate in the acsessmenievaluation process and must state the
facts that form the basis of the conclusion.

b54.c.2. If the qualified rehabilitation professional determines
that the sjured-worker cannot benefit from rehabilitation services, he or she must issue
a written opinion to that effect, explaining the basis for the opinion, to the

commissionrardivision and parties to the claim. -within-ftesn-15)-days-afle~completing
the-avaluation.

5.4.c.3. If the qualified rehabilitation professional determines
that the #jured-worker can benefit from rehabilitation services, he or she must issue a
written opinion to that effect to the commissiensrdivision and parties to the claim.-within
” 15)d ; loting 4 luat
5.5. The sermmissionerdivision must, within fifteen (15) days of receipt of the
report, decide whether the ﬁwed—worker is likely to benefit from vocational
rehabilitation services based upon a consideration of the qualified rehabilitation
professional's evaluation report and all other relevant information available, including

information about the ratire—ard—degree—of—the—injured—worker's physical
disabilityimpairment resulting from the compensable injury, functional capacity, ard-the

injured—werkers—employment history, existing skills, work-life—axpectancy—interests,

aptitudes, education, and likelihood of reemployment in the labor market.
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65.4a. If the commissionerdivision concludes that rehabilitation
services are not warranted either-because: the injue inpred-worker has returned to work;
has been released to return to work without restrictions; has been found to have

sustained no impairment from the compensable |njury (0%); is recelvrng retlrement
benefits—6 : !

he-ehshe-cannot return qurckly to work even W|th the assrstance of phyS|caI andlor
rehabilitation services due to unresolved medical concerns related to the compensable
injury; or that the reason for the inability to return to work is not a direct result of the
compensable injury, Hher—the cermissiorardivision will state this finding in a
protestable order, entered pursuant to section 5.6 of thesethis rules, and a
rehabilitation plan will not be developed for the injred—worker, however, the
cormmissiererdivision may direct at some future time that the iired-worker be further
evaluated if, in the opinion of the commissienerdivision, it later appears that the irjwred

worker may be in need of sitherphysical-andiorvocational rehabilitation services.

5.5.2b. If the semmissionerdivision concludes that a rehabilitation plan
is appropriate, then the qualified rehabilitation professional who performed the
subsectien-5-4-2 rehabilitation evaluation will be authorized to begin rehabilitation plan
development. The qualified rehabilitation professional must prepare a written report
and serve it upon the eemmissienardivision and the parties within fery-five—(453thirty

(30) days after the date on which the rjured-werkers-evaluation-is—campleteddivision
authorized rehabilitation plan development. Jhe—commissioners—descision—shalbe

interlocutor-and-notsubject-te-cbiection—The written report submitted by the qualified

rehablhtatlon professronal must contain the rehab|lltat|0n plan. J-n-evepj-sase-m—whl-eh

' # _y mformatlon obtalned and developed by the
qualifi ed rehabllltatlon professronal will be made-a#a-r-l-able—teserved upon the d|V|S|on




5.54c. In the event that the ipjured—worker declines to receive
rehabilitation services as outlined in the rehabilitation plan or fails to participate and
cooperate with the rehabilitation services in accordance with the plan, or if the injured
worker's employer fails to participate and cooperate in accordance with the plan, the
commissioner will invoke the provisions of section 2.2 of thesethis rules.

5.6. The commissionerdivision must issue any pretestable decision rendered
pursuant to sections 5.5 of thesethls rules in writing and must serve the decision upon
the parties, with notice of the rlghts of review defined by W. Va, Code §23-5-1 and -1h.
If the cormissienerdivision decides that the development of a rehabilitation plan is
appropriate, the order is interlocutory in nature and not subject to objection. Thethan
development of the plan will go forward desplte the Fllng of an obJectlon —t-teu—of

§85-15-6.  The Rehabilitation Plan.

eee-pe:ate—pu;suam—te—eubseet-lon—z&& The purpose of a rehablhtatlon plan is to

clearly identify the return to work objectives and to formulate action steps required to
assist the worker in returning to employment. The objectives are obtained from
information gathered and analyzed by the qualified rehabilitation professional during
the vocational evaluation process. During the development of a rehabilitation plan,
the following standards must be addressed within the plan itself, or with a report
addressing such, attached directly to the rehabilitation plan.

6.1.a. The worker is an active participant in the development of his or
17




her rehabilitation plan.

6.1.b. The plan, once developed, must be served upon the division and
all parties to the claim by the qualified rehabilitation professional.

6.1.c. The plan must be signed by the worker or his or her
representative and the qualified rehabilitation professional.

6.1.d. The plan must clearly outline the goals, along with actions
required to achieve the goals of the plan.

6.1.e. The plan must identify the responsibilities and action steps of the
worker, the employer, physician, qualified rehabilitation professional, the division and
other parties who are required to enable the plan to be successful.

6.1.f. Reasonable time frames for completion of the plan must be
indicated therein.

6.1.9. A plan explanation must justify the need for the rehabilitation
services outlined in the plan, utilizing all information the qualified rehabilitation
professional has currently available.

6.1.h. Criteria for completion and termination of the plan must be fully
defined in the rehabilitation plan.

6.1.i. Anticipated costs associated with the services to be provided in
the plan and anticipated indemnity payments are to be listed in the plan.

6.2. A rehabilitation plan is to include those vocational services as outlined
in section 3 of this rule. Services may also include assistance from vocational
rehabilitation providers with expertise in biomechanical engineering or assistive
technology to assess any necessary job modifications; job placement assistance in
the form of job clubs,; on-the-job, vocational/technical or college training to assist the
worker to pursue a similar or new occupation; payment of benefits under the
provisions of section 8.2 of this rule; and such other programs or services which
comply with the provisions of section 11 of this rule governing maximum
disbursement for vocational rehabilitation services and which increase the likelihood
of reemployment of the worker when the plan is completed. Should an employer
refuse to agree to recommendations from biomechanical engineers or assistive
technologists, such refusal shall not constitute a failure to cooperate pursuant to
subsection 2.2. The qualified rehabilitation professional shall assist the employer in
determining if recommendations made by a biomechanical or assistive technologists
are reasonable.

6.23. A rehabilitation plan must require that all physical and/or vocational
rehabilitation services be provided by providers registered as vendors under the
provisions of section 10 of thesethis rules. Except with the prior consent of the
commissionerdivision, no other providers may deliver physical and/or vocational
rehabilitation services to ar-rjurad worker under an approved rehabilitation plan. The
commissionardivision's consent to utilize unregistered providers will not be given
except upon a showing that an appropriate registered provider is not reasonably
available to the injureg-worker. To the extent it is economically and otherwise feasible,
providers and professionals who are located in the injured worker's geographic area
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and within the state of West Virginia are to be given preference. In-state providers and
out-of-state providers are both to be compensated pursuant to section 11 of thesethis
rules.

6.4. Any rehabilitation plan developed and implemented under thesethis rules
is subject to the seniority provisicns of a valid and applicable collective bargaining
agreement, employer-employee contract, or arbitrator's decision thereunder, or to any
court or administrative order applying specifically to the irjured-worker's employer, and
will further be subject to any applicable federal statutes or regulations.

§85-15-7. Implementation of the Rehabilitation Plan.

7.1.  The commissionerdivision must, within fifteen (15) days of receipt of the
rehabilitation plan and report, determine whether the worker is likely to benefit from the
vocational rehabilitation services recommended based upon a consideration of the
qualified rehabilitation professional's documentation and all other relevant information
available, including information about the worker's impairment resulting from the
compensable injury, functional capacity, employment history, existing skills, interests,
aptitudes, education, and likelihood of reemployment in the labor market.imploment-a

mle - (i - -

7.2. While an employer or the injsred-worker is permitted to object to the plan
pursuant to section 5.6 of thesethis rules, the implementation of the plan will proceed
notwithstanding the objection. In the event that the employer or the injured-worker is
successful in challenging the plan, the employer's account will be adjusted to reflect
the appropriate charge for costs associated with the rehabilitation plan. In the event
that the plan has not been completed at the time of the ultimate decision on the
protest, the plan will be modified, if necessary, to conform with the ultimate decision.

7.3. Upon request of any party or upon a determination by the
commissioperdivision, the commissionerdivision may order the suspension,
termination, or modification of a rehabilitation plan based upon a showing of good
cause including, but not limited to:

7.3.4:a. A changed physical condition which does not allow the iajured
worker to continue pursuing the rehabilitation plan;

7.3.2:b. The irjured-worker's performance level which indicates that he
or she cannct complete the plan successfuily;
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7.3.3-c. A finding that ar-njured worker or the injured-workers-employer |

is not cooperating with a plan;

7.3.4d. A finding that the rehabilitation plan is no longer necessary for
the irjured-worker's reemployment;

7.3.5-e. A finding that a change in economic conditions has caused the
rehabilitation plan to be inappropriate; or

7.3.6-f. A joint petition submitted by the employer and the injured-worker
seeking modification or termination of the plan, which must be accompanied by
information specifying the reason for the request for such modification or termination.
Any joint petition may include a request to modify the provisions of a rehabilitation plan,
including a request to extend benefits beyond the maximum amount otherwise stated
in section 11 of fhesethis rules. Supporirgrepors-nusi-be-filad-with-thepatiticr—In
ruling upon any petition to exceed the maximum cost stated in section 11 of thesethis
rules, the commissiorerdivision must consider whether an extension of the
rehabilitation plan is more likely than a denial of the petition to resuilt in less overall cost
to the division or a self-insured employer.

7.4. All physical and/or vocational rehabilitation services must be delivered in
accordance with the rehabilitation plan developed under section 5 of thesethis rules.
The commissisrerdivision must-—asagnwnl authorize a qualified rehabilitation
professional employed-by-c .
West#;gma-dm&en—d—mhabﬂﬁaﬂan—semses—to monltor compllance W|th and
progress under the rehabilitation plan. The assighed—qualified rehabilitation
professicnal must contact the irjred—worker, the employer, the—irjrad—workers
treating-health care providers and-otherperinent-health-careprovidersinvolved in the

care and tfreatment of the worker, and the injured—worker's rehabilitation services
providers on a regular basis to monitor compliance with and progress under the plan.
In no event are the contacts to be at less than-at thirty day intervals with eash-efthe
Wworker and the rehabilitation service providers providing
direct services in relation to the rehabilitation plan. In the event that the rehabilitation
services provided to the wjured-worker or the injured-worker's employment do not
comply with the rehabilitation plan, the assigredqualified rehabilitation professional
must notify the sermissienerdivision and the division shall modify the plan rust-be
medified-as is just and necessary under the circumstances.

§85-15-8. Meodification-eFWork-and-Payment of Indemnity Benefits.




8.21. Exceplas-statadin-section-8-3+iln every case in which the cemmissionsar

erdersdivision authorizes physical and/or vocational rehabilitation services pursuant fo

a rehabilitation plan, the ipjured-worker shall be-compensated-on-areceive payment of
temporary total disability benefitsbasis for amythe period in which either the

rehabilitation treatment renders him-er-herthe worker totally disabled or he—ershethe
worker is reeeiviag participating in vocational rehabilitation services as outlined in the
rehabilitation plan.

8.2. As part of a rehabilitation plan, a worker may return to work at an
alternate, modified or transitional work assignment on a temporary basis with the
preinjury employer. The duration of the temporary work must be determined on a
case-by-case basis by the qualified rehabilitation professional and be justified in the
rehabilitation plan.

8.2.a. Whenever the worker returns to work under section 8.2 of this
rule, the employer, with the assistance of the qualified rehabilitation professional,
must furnish to the worker's treating physician a statement describing the work in
terms that will enable the physician to relate the essential tasks of the job to the
worker's functional abilities. In cases where the worker has no treating physician, the
Division's independent medical evaluator may review job descriptions and provide a
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functional ability opinion. A copy of this statement must also be served upon the
division and the worker. The physician must then advise the qualified rehabilitation
professional within 15 days of receipt of information pertaining to the essential tasks
of the job, as to whether the worker is physically capable of performing the work
described. The worker may consent to undertake the work assignment without the
approval of his or her treating physician if a physician selected by the division
determines that the worker is physically capable of performing the work described.

8.2.b. Upon undertaking employment under section 8.2 of this rule, the
worker's temporary total disability benefits, if any, will be terminated and he or she
may become eligible for the receipt of temporary partial rehabilitation benefits, if
applicable under section 8.3 of this rule. If the work impedes the worker's recovery
to the extent that he or she cannot continue to work or if his or her compensable
condition worsens due to the work being performed, the temporary total disability
payments, if applicable, may be resumed when objective medical documentation is
presented to the division directly relating the inability to work to the compensable
injury or resuits thereof. If the work ends or is no longer otherwise available, the
division shall decide whether the worker has sufficiently recovered to permit the
worker to return to his or her usual job or to other available work, or if other
rehabilitative services are required to return the worker to employment. If the
decision is that the worker cannot return to employment, temporary total disability
benefits will be reinstated, but only for the period previously authorized in the
rehabilitation plan or the period provided for in W. Va. Code §23-4-1¢, whichever is

applicable.

8.2.c. Once the worker returns to work under the terms of section 8.2
of this rule, the employer may assign the worker only to the work that was approved
by the releasing physician, unless the injured worker gives his or her written consent.

8.3. If the iniwred—worker, pursuant to a rehabilitation plan, returns to
employment with the same employer or a new employer on either a temporary—#al or
permanent basis, in either a full time or part time capacity, and to either gainful
employment or to a transitional, light-duty—tastrusturad-of modified, or alternate work
assignment, pursuant to section 8. 12 of thesethis rules, and if the injued-wo injured—worker's
average weekly wage earnings are “less than the average weekly wage eamings
earned by the ipjured-worker at the time of the injury, then he or she may be entitled to
receive temporary partial rehabilitation benefits. The injurad-worker's average weekly
wage earnings for the purposes of section 8.4 will be the worker's actual gross
earnings, as reported to the state tax department and the federal internal revenue

service and substantlated by payroll documentatlon or other information as requested
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8.4. Temporary partial rehabilitation benefits are calculated, as follows:

8.4.4a. The temporary partial rehabilitation benefit is seventy percent
(70%) of the difference between the average weekly wage earned at the time of the
injury and the average weekly wage earned at the new employment, to be calculated
as provided under W. Va. Code §23-4-6, -6d and -14, for calculating temporary total
disability benefits;

8.4.2:b. The temporary partial rehabilitation benefits are not subject to
the minimum benefit amounts required by the provisions of W. Va. Code §23-4-6(b);
and

8.4.3-c. The temporary partial rehabilitation benefits cannot exceed the
temporary total disability benefits to which the injured—worker would be entitled
pursuant to W.Va. Code §23-4-6, -6d, and -14, during any period of temporary total
disability resulting from the injury in the claim.

8.5. The amount of temporary partial rehabilitation benefits payable under this
section must be reviewed at least every rinsty—883thirty (30) days to determine
whether the iniured—worker's average weekly wage in the new employment has
changed and, if such change has occurred, the amount of benefits payable hereunder
must be adjusted prospectively.

8.6. Temporary partial rehabilitation benefits are only payable during the
implementation of a rehabilitation plan. Upon termination of the plan, as under section
7.3 of thesethis rules, or upon expiration of the plan, payment of all temporary partial

rehabilitation benefits must be stopped regardlessirregardiass of the inpured-worker's
then level of wages.

8.7. Payments of temporary partial rehabilitation benefits for differences of five
percent {5%) or less in the preinjury average weekly wage and the new employment

average weekly wagebslew-the-sum-offive—{$5-00)-dellars will not be made because

the benefit gives no economic incentive to the injured—worker and would be
administratively too costly.

8.8. The injured-worker cannot receive both temporary total disability benefits
and temporary partial rehabilitation benefits for the same time period.

8.9. A worker who has attained maximum medical improvement but cannot
return to his or her job and who has been recommended for a permanent partial
disability award may receive permanent partial disability benefits and temporary
partial rehabilitation benefits for the same time period.

8.910. Ar-injured worker whoe has attained maximum medical improvement but
cannot return to his or her eld—ebpreinjury employment and who is undergoing
evaluation pursuant to section 5 of thessethis rules is eligible to receive temporary total

disability benefits, pu-ns-ua-n-t—te—W—VaFCoda-§23-4-9-as long as the worker remains

eligible for rehabilitation consideration pursuant to section 5.2 of this rule.

§85-15-9.  EinalClosure Report on Rehabilitation-Rian.
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9.1. The qualified rehabilitation professional assighadauthorized and
assigned to assist the worker menriteran-individualinjured-workers—rehabilitationsplan
pursuant to sectioh—-5—efthesethis rules must file a fralclosure report with the
cormissionerdivision and parties to the claim within 60 days after the rehabilitation
plan is terminated, e~expires, or as requested by the division. The report must include
a description of the plan's outcome, including but not limited to the following
information:

9.1.a. Whether the injured-worker successfully completed the plan;

9.2-1.b. Whether the injured—worker has been placed in suitable,
gainful employment as defined by section 3.437 of thesethis rules;
9.3:1.c. Whether the injured—worker continues to search for

suitable, gainful employment and the nature of that job search; and

9.4-1.d. Whether the isjured-worker is retdiksly unlikely to return to
suitable, gainful employment.

The closure report must be served on all parties of record by the qualified rehabilitation
professional.

§85-15-10. Registration of Rehabilitation Providers as Vendors.

10.1.  On or before the first day of Septemberd884March 2000, and by every
first day of July thereafter, physical—and—vocatichal—rehabiitation—senices
providarsqualified  rehabilitation  professionals  must  register  with  the
commissionardivision as vendors, using forms prescribed by the cemmissionerdivision.
New providers who enter the field during the year may register at the time their
services isare first offered. Any provider who does not meet the requirements set forth
in section 3 of thasathis rules cannot be accepted for registration.

10.2. The cormmissionardivision must compile a list of registered—qualified
rehabilitation—services—providers professionals and their qualifications and areas of

expertise and specialization. The commissionerdivision or an employer with a program
approved under sections 13 or 14 of thesathis rules must use only registered qualified

rehabilitation sep.uee—p;emde:sgrofessmnal in  making rehabilitation referrals.
Rehabllltat|on services may be prowded by employees of the dIVISIOTl Rehammatlen

. e oRe [n addltlon _quahfed
rehabllltatlon profess:onals and rehabllltatlon services prowders who are located
outside of West Virginia and are in areas in which appropriate services are not
frequently used may provide services under thesethis rules on a case by case basis if
otherwise qualified. A qualified rehabilitation professional or rehabilitation services
provider who fails to register as outlined in section 10.1 of this rule shall be suspended
from the list of registered qualified rehabilitation professionals and rehabilitation
services providers, pending receipt and acknowledgment of required forms by the
division.

24




10.3. All rehabilitation services must be provided in accordance with
rehabilitation plans implemented pursuant to thesethis rules and must be monitored by
a quallfed rehabllltatlon professmnal employed by or under—eont-;ast—w;th—tha

semcesreglstered Wlth the le|S|on. The comnmss;ane:d[wsmn must remove or
suspend from the list of vendors any provider of rehabilitation services who knowingly
fails to comply with the provisions of thesethis rules or a rehabilitation plan, or who
engages in other practices in violation of W. Va. Code §23-4-3c.

§85-15-11. Reimbursement for—Rhysical—and Vocational Rehabilitation
Services.

11.21. The cermmissionerdivision reimburses vocational rehabilitation providers
for vocational rehabilitation services in accordance with the fee schedule in effect at
the time the service is rendered and as adopted by the cemmsissierardivision pursuant
to W. Va. Code §23-4-3, or in accordance with an agreement entered into between the
provider and the eommissioperdivision. No payment may be made for vocational
rehabilitation services unless the service is preauthorized or otherwise approved by the

commissienardivision.  Additionally, no irpred—worker may receive vocational
rehabilitation services which cost in excess of ten thousand {$10,000.00) under any
rehabilitation plan, with the following exceptions:

11.21.a. Any injured-worker who previously was—the-benefisiar—of

participated in a rehabilitation plan or plans and who subsequently suffers a new
compensable injury is entitled to receive additional vocational rehabilitation services
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reimbursable up to an additional ten thousand ($10,000.00) dollars, if the
commissienardivision determines that a new rehabilitation plan is appropriate;

11.1.b. The costs associated directly with those vocational services as
specified in section 3.8.c., 3.8, 3.8.1. and 3.8.m. are fo be considered a part of the
reimbursements which may not exceed ten thousand dollars ($10,000) under this
section;

11.212c.  The costs of evaluations, reevaluations, preparation or
modification of a rehabilitation plan or plans, physical rehabilitation services required as
a direct result of the compensable injury or its residual results, temporary total disability
benefits, and temporary partial rehabilitation benefits are not considered a part of the
reimbursements which may not exceed the sum of ten thousand doliars ($10,000.00)
dellars under this section; or

1121.3d. With the consent of the employer and the
commissicrerdivision and upon a showing of good cause, the total reimbursement for
an individual injured—worker's rehabilitation plan may exceed ten thousand dollars
($10,000.00)-delare pursuant to section 7.34 of thesethis rules. The excess amount
must be agreed upon by the employer and the cemmissionerdivision. Should an
employer refuse to agree to exceed ten thousand dollars ($10,000.00)-dekars, such

refusal shall not constitute a failure to cooperate pursuant to subsection 2.2.b.
11.32. In order to

vescatiopalqualified rehabilitation professionals and rehabilitation services providers

obtain reimbursement for services rendered, reluding—the

must submit a verified statement on forms prescribed by the commaissienardivision.

Failure to timely submit a reimbursement form bars the provider from any right of
recovery from the cemmrissionasdivision or any other party including, among others, the
injurad-worker, the applicable employer, or any of their third party health care insurers.

11.43. No qualified _rehabilitation professional or physisal—er—vocational
rehabilitation service provider is entitled to receive reimbursement from any source
other than the commissicrerdivision or a-seH-insured an employer with an employer-
managed program for any service—inciuding—the—costs—of—medicines—machanical
appliances-or-devices: deemed to be medically or vocationally necessary as part of the
rehabilitation plan or as a result of the compensable injury. Further, all_qualified
rehabilitation professionals and physical-and-vocational rehabilitation service providers
are prohibited from making any charge against ar-injured worker or any other person,
firm or corporation for any service rendered as a part of a rehabilitation plan or as a
result of a compensable injury. Nothing in this section prevents another agency of any
governmental unit from agreeing to reimburse a service provider for services rendered.

11.54. In the event that as-irjured worker insists upon the delivery of a-physical
anddera vocational rehabilitation service after being advised in writing by the service
provider that the service has been determined not to be medically or vocationally
necessary, the provider may charge the mjured-worker for the costs of such service
notwithstanding the provisions of section 11.43, but only if the provider first informs the
injured-worker that he or she will be personaily responsible for the costs of the service
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and informs the ijusad-worker as to the amount of the charge. If the irjured-worker
has other health care insurance which will pay for the service described in this section,
then the provider may bill that insurer for the service and no provision of thesesthis rules
prevents the provider from receiving reimbursement under the terms of the insurance

policy.

§85-15-12. Cooperative Efforts.

The division engages, where feasible and cost-effective, in cooperative programs with
the West Virginia division of rehabilitation services to provide vocational rehabilitation
services to inpjrad-workers, and with the other divisions of the bureau of employment
programs to provide job placement services for injured—employessworkers. The
division develops and cultivates other cooperative programs with other human service
agencies and organizations, both public and private, to maximize the availability of
physicaland vocational rehabilitation services to the—nrdustraly—injuredworkers. All
services engaged or developed pursuant to this section shall be in adherence to ) this
rule unless otherwise authorized or agreed to by the division.

§85-15-13. Employer-Managed Rhysical—and—Vocational Rehabilitation
Services.

13.1, ———Excopt—with—regard—to—section—l2—ofthese—ruas—aAfter first

obtaining the cemmrissiererdivision's approval, an employer may establish its own
vocational ard-physical-rehabilitation services program for its injured-workers. Once
approved, such a program will encompass all of that employer's injured-workers that
have sustained an on- the-job injury or occupational disease. The employer’s program
may supply services over and above the minimum requirements of this rule and may
pay for services for which payment would not be made under this rule if the program
were operated by the division. If services are required in a claim and the employer's
program does not prowde the recommended or needed sewlces,—pr-owded—t-hat—m—a

the employer W||| defer to the d|V|S|on-s—ppogra-m and the d|V|S|on w:l] assume futt
responsibility for the vocational management of the claim. Every saeh-employer that
has received approval from the division to establish their own vocational rehabilitation
services program must file a renewal petition with the division for extension of its
approval by the first day of January of every year thereafter. Previously approved
programs may continue to operate until and #unless renewal is denied._If a petition for
renewal is not received by the division by the first day of January each year, the
previous petition will no longer be considered valid and the division's approval of the
employer operated program will expire.

13.2. In order to obtain the semmissiererdivision's approval to provide its own
program, the employer must petition the comuissienerdivision for authorization to
provide physical-ardiervocational rehabilitation services to its injared-workers. The
employer must be in good standing with the division's employer accounts unit and the
policy number of the employer must be contained in the petition. The dated petition is
to be submitted on the employer's company letterhead and must be signed and titled
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by the requesting authority for the employer. The petition must contain the following
information and the employer may be required to provide further information as
requested by the division on a case by case basis:

13.2.a. A complete description cfdeseribe-in-detail the manner in which
the employer's program will operate and monitor its effectiveness;

13.2.b. Acknowledgment of the requirements set forth in this rule,

13.2.c. An functions-and-must-affirmatively statement that the employer's
proposed program meets all of the requirements of thasathis rules.

13.2.d. The employers—program must assure that clawrantworker
specific medical and vocational rehabilitation information is treated and handled in a
confidential manner and on a need to know basis only.—Fhe-employers-program-ay

13.2.e. If it is the employer's intention to contract with a vendor of

physical-andiorvocational rehabilitation services on a standing basis, then the identity
and qualifications of the vendor erverders-must be disclosed in the petition. Any such
vendor must be registered or must obtain registration under section 10 of thesethis
rules before the vendor provides any services.

13.3. The petition must acknowledge that the employer will undertake
the processing and direct payment of all invoices and charges for physical-andior
vocational rehabilitation services. If the petition is approved, the division will not be
responsible for receiving, processing or issuing pay orderspayoerders for the invoices or
charges. The employer's program may utilize any fee schedule promulgated by the
division for reimbursement for services to be provided under thesethis rules. Any
providervendor of such services will be bound by such fee schedule in the same
manner by which the vendor would be bound if the services were being provided
under the division's program. Disputes over the application of the fee schedule shall
be submitted to the division for resolution.

13.4. The employer must post the "petition for authorization to provide
rehabilitation services" and each renewal petition at its worksite for fifteen (15) days in
a manner sufficient to provide all of its empioyees with notice of the petition. The
employees may file with the ceramissiererdivision comments regarding the petition. If
the petition is approved, the employer may undertake the responsibilities and duties of
the commissionerdivision as stated in thesethis rules—with-the-axception-ofsection—2.
The employer must post notice of the petition's approval at its worksite in a manner
sufficient to provide all of its employees with notice of the approval. In addition, the
employer must provide to each new employee and must annually provide to every
employee thereafter, a description of its program, the services offered, and the
procedures to be followed by ap-rjured worker to obtain such services.

13.5. After a petition is approved, the employer need not obtain the prior
approval of the eommissiensrdivision on any issue pertinent to ar—inrjured—worker's
rehabilitation services. The employer's decisions must be in writing, served upon the
division and the worker, and must inform the irjured-worker of his or her right to file a
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petition with the cemmissionskdivision objecting to the decision pursuant to the
provisions of section 13.6 of thesethis rules. The written decision must explain the
section 13.6 specifications for the objection petition and the time and manner in which
the petition must be filed.

13.6. If an-injwed worker disagrees with a decision rendered by his or her
employer pursuant to section 13, he or she may file with the commissicrerdivision a
petition setting forth the disputed decision and the basis for the disagreement. The
injuced-worker must file the petition with the sermissionardivision within fifteen (15)
days after receiving the employer's decision and must serve a copy of the petition upon
the employer. The employer may file a response with the commissienerdivision within
fiteen (15) days after receiving the petition and must serve a copy of the response
upon the v worker. The-injured-workerrust-fle-any—reply-he-orshe-wishas-to

furnish the division and the injwred-worker with all available factual information in its
possession or the possession of any vendor whderite—contrel-which relates to the
disputed decision. Thereafter, the commissienardivision must enter an-pretestable
order affirming, modifying, or reversing the disputed decision within thirty (30} days of
the receipt of all requested information. Any order entered by the
commissionerdivision pursuant to this section 13.6 which finds that vocational
rehabilitation services should not be authorized may be objected to by either the
injured-worker or the employer pursuant to the provisions of W. Va. Code §§23-5-1
and 23-5-1h. An order entered by the division pursuant to this section 13.6 which finds
that vocational rehabilitation services should be authorized is interlocutory in nature,
and not subject to objection; in the event an objection is filed, vocational rehabilitation
services shall commence and continue despite the objection.

13.7. Upon motion by the worker or the employer, or upon its own initiative, the
division may, with a showing of just cause, reassign responsibility for management of
the worker's rehabilitation process. Such cause might include but is not limited to past
or present family or social relationships between the worker and the rehabilitation
services provider, common financial interests between the worker and the rehabilitation
services provider, or evidence that the rehabilitation process is not in compliance with
this rule.

13.8. After the employer's petition is approved, the employer must notify the
division in writing that rehabilitation has been initiated on each and every claim that is
found to require evaluation by a qualified rehabilitation professional for rehabilitation
services. The vendor selected to be the qualified rehabilitation professional in
relation to the employer's petition must serve upon the division and the worker all
reports pertaining to the worker's evaluation, plan development, plan initiation and

monitoring.

13.%9. After an employer's petition is approved, the employer must provide the
division with interimquarterly reports on its rehabilitation activities. These
interimquarterly reports are due on i MSioR— i

ofMarch 1, June 1, September 1 and December 1 following the division’s approval of
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the employer's petition. An annual report of the employer's rehabilitation activities for
the period covered by the division's fiscal year must be filed by the employer with the
division not later than sixty (60) days following the end of each state fiscal year. The
interimquarterly and annua! reports must provide all information requested by the
division and must be in the form required by the division. The information must be
provided on both an individual injuredwerkerclaim basis and an aggregate claim basis.
The employer must immediately report to the division any changes it makes with
regard to vendors under a standing contract with the employer—whish—epod. The
employer must identify any new vendor and its qualifications.

13.10. Upon approval of an employer's petition, the division may request review
and conduct audits of claims that have been referred for rehabilitation services under
the employer's program. The employer must comply in full with all requests for claim
and other information as required by the division.

13.811. Failure by the employer to comply with any of the requirements of
thesethis rules is good cause for the division to revoke the employer's authorization to
provide physical-aadiervocational rehabilitation services to its injured-workers. |If the
authorization is revoked, the cemissionerdivision must provide the employer with a
notice of revocation, including notice of the employer's rights to a hearing, as defined
by W. Va. Code §29A-5-1 et seq. Any such hearing and all appeals resulting
therefrom shall be conducted in accordance with W. Va. Code §29A-5-1 et seq. The
employer must post all notices of revocation in the manner described under section
13.4. of thesathis rules.

§85-15-14. Employer-Preferred Vocational Rehabilitation Services.

14.1. Every employer that has received approval from the division to have a
preferred vocational vendor to provide a vocational rehabilitation services program
must file a renewal petition by the first day of March, 1999 and the first day of
January of every year thereafter. Previously approved programs may continue to
operate until and unless renewal is denied. If a petition for renewal is not received by
the division by the first day of January each year, the previous petition will no ionger
be considered valid and the division’s approval of the employer preferred vocational
rehabilitation program will expire.

14.2. In order to obtain the division's approval to have a preferred vocational
vendor, the employer must petition the division for authorization to recognize the
vendor of their choice for the provision of vocational rehabilitation services to its
workers. The employer must be in good standing with the division’s employer
accounts unit and the policy number of the employer must be contained in_the
petition. The dated petition is to be submitted on the employer's company letterhead
and must be signed and titled by the requesting authority for the employer. The
petition must contain the following information and the employer may be required to
provide further information as requested by the division on a case by case basis:

14.2.a. Acknowledgment of the requirements set forth in this rule.

14.2.b. The employer must assure that worker specific medical and
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vocational rehabilitation information is treated and handled in a confidential manner
and on a need fo know basis only.

14.2.c. If it is the employer's intention to contract with a vendor of
vocational rehabilitation services on a standing basis, then the identity and
qualifications of the vendor must be disclosed in the petition. Any such vendor must
be registered or must obtain registration under section 10 of this rule before the
vendor may provide any services.

14.3. The employer must post the "petition for authorization of
selection of preferred rehabilitation vendor” and each renewal petition at its worksite
for fifteen (15) days in a manner sufficient to provide all of its employees with notice
of the petition. The employees may file with the division comments regarding the
petition. If the petition is approved, the employer must post notice of the petition's
approval at its worksite in a manner sufficient to provide all of its employees with
notice of the approval. In addition, the employer must advise each new employee
and must annually advise every employee thereafter, of their selection a preferred
rehabilitation vendor.

14.4. After the employer's petition is approved, the division must identify
appropriate _rehabilitation candidates and refer the worker for rehabilitation
evaluation, plan development, monitoring and closure as appropriate as set for as
outlined in section 5 of this rule.

14.5. After the employer's petition is approved, the employer must notify the
division in writing if it identifies a worker that may require rehabilitation evaluation.
The vendor selected to be a qualified rehabilitation professional in relation to the
employer's petition must serve upon the division and parties to the claim any and all
reports pertaining to the worker's rehabilitation evaluation, plan development, plan
initiation, monitoring and closure as appropriate.

14.6. After an employer's petition is approved, the employer must provide the
division with semi-annual reports on rehabilitation activities. These semi-annual
reports are due on March 1 and September 1 following the division’s approval of the
employer's petition. An annual report of the employer's rehabilitation activities for
the period covered by the division’s fiscal year must be filed by the employer with the
division not later than sixty (60) days following the end of each state fiscal year. The
semi -annual and annual reports must provide all information requested by the
division and must be in the form required by the division. The information must be
provided on both an individual claim and an aggregate claim basis. The employer
must immediately report to the division any changes it makes with regard to a vendor
under a standing contract with the employer. The employer must identify any new
vendor and its qualifications.

14.7. Upon approval of an employer's petition, the division may request
review and conduct audits of claims that have been referred for rehabilitation
services under the employer's preferred vocational vendor. The employer must
comply in full with all requests for claim and other information as required by the
division.
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14.8. Upon motion by the worker or the employer, or upon its own initiative, the
division may, with a showing of just cause, reassign responsibility for management of
the worker's rehabilitation process. Such cause might include but not be limited to past
or present family or social relationships between the worker and the rehabilitation
services provider, common financial interests between the worker and the rehabilitation
services provider, or evidence that the rehabilitation process is not in compliance with
this rule.

14.9. Failure by the employer to comply with any of the requirements of this
rule is good cause for the division to revoke the employer's authorization to select a
preferred vocational vendor for its workers. If the authorization is revoked, the
division must provide the employer with a notice of revocation, including notice of the
employer's rights to a hearing, as defined by W. Va. Code §29A-5-1 et seq. Any
such hearing and all appeals resulting therefrom shall be conducted in accordance
with W. Va. Code §29A-5-1 et seq. The employer must post all notices of revocation
in the manner described under section 14.3. of this rule.

§85-15-15. Training.

15.1. Requests for the Division to pay for on-the-job, vocational/technical, or
college training as part of rehabilitation must be submitted to the Division and
approved prior to the beginning of such training.

15.1.a. The length of a training program for which the Division provides
payment or reimbursement must be less than two (2) years duration, except that the
duration of an on-the-job training program will be determined by the dictionary of
occupational titles svp (specific vocational preparation), not to exceed two years.

15.1.b. Training programs requested at facilities located geographically
throughout the state will be considered as requested.

15.1.b.1. Public facilities within the state of West Virginia will be
given preferential consideration for vocational/technical and college training.

15.1.b.2. If a private, for-profit training facility is recommended
by the qualified rehabilitation professional for vocational/technical or college training
as part of the rehabilitation plan, the qualified rehabilitation professional must include
information with the training request supporting why such selection is appropriate.

15.1.c. An employer providing on-the-job training must include the
following information in the application to the Division for approval of the program:

15.1.c.1. The trainer's professional opinion as to the length of
time required for the worker {o develop skills and to acquire knowledge to perform
the essential job tasks required for a specific occupation;

15.1.c.2. A training curriculum outlining skills and essential job
tasks the worker will learn,

15.1.¢.3. The training employer's professional_opinion regarding
the employability of the worker upon completion of the on-the-job _training
rehabilitation plan, with the training employer or with other employers;and
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15.1.c.4. The training employer's professional opinion as to the
required tools, equipment and supplies for the worker's participation in the on-the-job
training program.

15.1.c.4.A. Equipment normally supplied by an employer
is not to be listed and will not be considered part of the on-the-job training
rehabilitation plan.

15.1.c.4.B. Circumstances may occur where tools,
equipment or supplies are requested: such requests must be accompanied by
specific justification of need and will be reviewed and determined on a case by case
basis.

15.1.d. A vocationaltechnical training program must include the
course outline along with the vocationaltechnical training rehabilitation plan; the
worker will be expected to follow the course outline to ensure that a timely
completion of the rehabilitation plan occurs.

15.1.e. A college training program must include the course curriculum
along with the college training rehabilitation plan.

15.1.e.1. The worker must follow the course curriculum closely to
ensure timely compietion of the rehabilitation plan.

15.1.e.2. The worker must register and complete fifteen (15) credit
hours per quarter or semester.

15.1.e.2.A. The Division may authorize the worker to register
for and complete twelve (12) credit hours during the first semester/quarter of
attendance, if a standardized college entry exam demonstrates basic academic
deficits or if the worker's compensable medical condition objectively demonstrates
inability to maintain the required number of credit hours.

15.1.e.2.B. The worker must register for and complete six (6)
credit hours during summer school sessions.

15.1.e.3. The worker must maintain a minimum of a 2.0 grade point
average (on an A=4.0 scale) at all times.

152, The Division will receive progress reports from the educational
institution or the training employer and the worker regarding progress in the
educational program.

15.2.a. The worker is required to provide the Division with reports of progress
in training at prescribed intervals; failure to provide materials within thirty (30) days of
the date upon which they are due may result in suspension of training benefits.

15.2.a.1. The worker will provide the Division with monthly progress
reports, on forms to be provided to the worker by the qualified rehabilitation
professional developing the rehabilitation pian, upon the Division's approval of the

plan.
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15.2.a.2. The worker enrolled in a vocational/technical program or in a
college program is responsible for providing all grade reports to the Division within
two (2) weeks of receipt of the report from the educational facility.

15.2.a.3. The worker enrolied in an on-the-job-training program is
responsible for providing the Division with work schedules for the coming month prior
to the beginning of that month; the worker enrolled in a vocationaltechnical or
college program is responsible for providing all schedules of courses for the
upcoming quarters/sessions to the Division, within two (2) weeks of schedule
approval from the educational facility.

15.2.a.4. If a qualified rehabilitation professional is authorized by the
Division to monitor an educational program, the worker will provide copies of the
monthly reports to the qualified rehabilitation professional.

15.2.a5. It is the responsibility of the qualified rehabilitation
professional to ensure that the training employer or the educational facility and the
worker understand their rights and responsibilities during the term of the on-the-job-
training, vocational/technical training, or college training program.

15.3. The worker and the training facility must comply with the Division’s
requirements regarding financial limits and responsibilities during the training

program.

15.3.a. The Division may reimburse the worker for travel at a rate of ten cents
per _mile, while traveling in relation to the approved training program; this
reimbursement will not be authorized if the worker is traveling a lesser distance than
when employed by the pre-injury employer.

15.3.b. The Division will not pay advancements for training included in a
rehabilitation plan,

15.3.c. In_an_on-the-job training program, the Division may reimburse the
training employer $100.00 per month to defray administrative costs; the training
employer must register with the Division as a vendor and submit invoices on forms
prescribed by the Division.

15.3.c.1. During the training period, the training employer is not
responsible for payment of any type of insurance premium, retirement benefits,
workers' compensation premium, unemployment or other costs associated with the
usual employer-employee relationship.

15.3.c.2. The training employer must be in good standing with the
division’s employer accounts unit.

15.3.¢c.3. The division does not purchase placement tools for workers.

15.3.d. In a vocational/technical training program, the vocational/technical
school must register with the division as a vendor and submit invoices on forms
prescribed by the division.

15.3.e. In a college training program, the worker is required to apply for state
and federal funding available through the college or university financial aid office for
each quarter or semester that the worker is enrolled and participating under the
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division’s authorization in a college training rehabilitation plan. Any and all application
forms and documentation relating to the application and determination of eligibility of
state or federal funding are to be served upon the division and made a part of the
permanent claim file.

15.3.e.1. Any and all amounts for which the worker is found eligible in
the form of state and federal funding shall be applied toward the costs of tuition and
fees for the applicable quarter or semester.

15.3.e.2. The college or university must register with the division as a
vendor and submit invoices on forms prescribed by the division.

15.4. The aggregate cost of training is not to exceed $10,000 (indemnity
excluded) unless agreed to in writing by the pre-injury employer.

15.4.a. The joint request from the worker and the pre-injury employer to
exceed the $10,000 limit will be considered by the division.

15.4.b. It is the worker's responsibility to contact the pre-injury
employer with the request for training in excess of $10,000.

15.4.c. If the pre-injury employer is no longer operational, the worker
him or herself may petition the division for authorization for training in excess of
$10,000.

15.4.d. In cases where an extension of either time or of the $10,000
limit is requested, the division will take into consideration the worker's cooperation,
the worker's functional and mental capacity and whether approval of the extension
would incur less overall cost to the division and the employer.

15.5. Upon completion of the training program, job placement services will be
authorized for no longer than sixty (60) days. The qualified rehabilitation professional
must substantiate the need for the time period that is being requested.

§85-15-146. Preexisting Rehabilitation Plans.

Nothing in thesethis rules prohibits the completion of vocational rehabilitation plans
approved prior to the effective date of thesethis rules.

§85-15-187. Periodic Review of the Implementation of FTheeeThis Rules and of
Employer Managed Programs and Employer Preferred Vocational Vendors.

The compensation programs performance council will undertake periodic reviews of
the implementation and effectiveness of thesethis rules. The compensation programs
performance council will monitor division, claimant, and employer compliance with
thesethis rules. The division shall submit quarterly reports to the compensation
programs performance council in a form and including content which the compensation
programs performance council will prescribe in writing to the division, articipates-the

raceipt-of-monthiyreports-from-the-division-regarding the division's compliance with the
timetequirements—ofthessthis rules and of the outcomes of claims in which thesethis

rules assis applied. Based upon these reviews, reports, and any comments received
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from the public, the compensation programs performance council will consider taking
corrective action regarding the rules. In addition, the compensation programs
performance council will closely monitor the implementation of approved employer
managed programs and employer preferred vocational vendors and will make any
changes that are then found to be necessary to thesethis rules to correct any problems
that are encountered.

§85-15-168. Severability.

If any provision of thesesthis rules or the application thereof to any entity or
circumstance is held invalid, the invalidity will not effect the provisions or the
applications of thesethis rules which can be given affect without the invalid provisions
or application and to this end the provisions of thesethis rules are declared to be
severable.
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